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Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 
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' Appointed Circuit Judge February 23, 1905. » AoDOinted February 23, 1905. 
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Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Ga. 
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Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosclusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 
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• Appointed March 17, 1905. * Reslgned March 11, 1905. ■ Appointed March 14, 1905. 
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Hou. KENBSAW M. LANDIS, District Judge, N. D. Illinois" Chicago, IH. 
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Hon. WILLIS VAN DEVANTER, Circuit Judga Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. JACOB TRIBBER, District Judée, E. D. Arkansas. Little Rock, Ark. 

Hon. JOHN l-I. ROGERS, District Judge, W. D. Ai'kansas Ft. Smith, Ark. 

Hon. MOSES IIALLBTT, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresoo, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Mina. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, àlicn. 

Hon. ELMKR B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb, 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 
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• Resigned Fehruary, 1905. •' Appointed March 18, 1905. 
' Appointed to succeed Francis J. Wing. '* Appointed March 17, 1905. 

• Died December 17, 1904. '= Appointed March 6, 1905. 
' Appointed January 17, 1905. i° Resigned January 9, 1905. 

"> Resigned Fehruary 23, 1905. " Appointed to succeed Romanzo Bunn. 
" Appointed Circuit Judge March 18, 1905. " Died April 24, 1905. 
" Became Circuit' Judge. 
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Hon. JOSEPH McKBNNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portlanfl, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Callfornia San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington" North Yakima, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

«» Anoointea by Act of March 2, 1905. 
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POST V. UNIïED STATES. 

(Circuit Court of Appèals, Fifth Circuit. February 27, 1903.) 

No. 1,352. 

1. PosT Office — Use of Mails to Defraud — Eléments of Offense. 

Wliere, in an indictment for using the mails in furtherance of a 
scheme or artifice to defraud, the only charge of fraud or bad faith 
was that défendant advertised to practlce mental healing, and received 
pay to treat patients "when she did not intend to administer any treat- 
ment," the mère averment that she was engagea in the business of men- 
tal healing does not state a scheme or artifice to defraud, within Rev. St. 
S 5480, as amended by Act March 2, 1889, c. 393, § 1, 25 Stat. 873 [U. S. 
Comp. St. 1901, p. 3697], but the gist of the offense as charged in such 
Indictment is that she dld not intend, when she so advertised and received 
money, to give the treatment for which she was paid, and such averment 
must be proved to warrant a conviction. 

[Ed. Note. — Use of mails to defraud, see note to Timmons v. United 
States, 30 C. C A. 86.] 

2. Same— Pbactice of Mental Healing — Good Faith. 

Rev. St. § 5480, as amended by Act March 2, 1889, c. 393, S 1, 25 Stat. 
873 [U. S. Comp. St. 1901, p. 3697], maklng it a crimlnal offense to use 
the mails in furtherance of a scheme or artifice to defraud, does not make 
any discrimination, with respect to the right to the use of the postal 
establishment of the United States by persons whose vocation is healing, 
between those who profess to cure by the use of mental science and those 
who use drugs ; and, in a prosecution thereunder for such use of the mails, 
the question of the defendant's good faith is the cardinal question. If 
she practiced In good faith, without the intention to defraud, she is not 
guilty, although in fact the theory and practice followed were worthless ; 
but if, without belief in her practice, and with knowledge that her repré- 
sentations regarding it were false, she made them to defraud, the fact 
that mental healing is a lawful vocation does not prevent conviction. 

3. Same— Bubden of Proof. 

The burdeu of proof in a crlminal case is never upon the accused to 
prove innocence, or to disprove évidence offered to establish crime. In 
a prosecution for the use of the mails to carry out a scheme to defraud 
In the practice of mental healing, it being charged In the Indictment that 
the defendant's promises to heal were impossible of performance, and évi- 
dence having been received on both sides of that issue, it was error to 
instruct the jury that the burden rested on the défendant to prove to their 
satisfaction that she possessed such power. 

135 F.— 1 
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4. Ckiminal Law— Instructions— Weight and Cbedibilitt ot' Testimont. 

While the judge of a fédéral court may express Ws opinion in a charge 
as to the weight or eû'ect of évidence or the credibility of witnesses, 
he is not warranted in directing a jury that they sliould ignore évidence 
ofCered by a défendant as to the possession by her of certain pov.ers 
of mental healing because It was eontràry to well-established laws of 
nature. If the évidence Is admissible, its credibility and vs'eight are 
matters for the jury to détermine. 

In Error to the District Court of the United States for the South- 
ern District of Florida. 

For opinion below, see 128 Fed. 950. 

H. Bisbee, Geo. C. Bedell, and O. T. Green, for plaintiff in error. 
J. N. Stripling, U. S. Atty., and W. W. Howe, for défendant in 
error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. Four indictments were found against 
the plaintifif in error, who will hereafter be called the défendant, 
charging her with a violation of section 5480 of the Revised Statutes 
of the United States, as amended by the act of March 2, 1889, c. 
393, § 1, 25 Stat. 873 [U. S. Comp. St. 1901, p. 3697]. The material 
parts of the statute are as foUows : 

"If any person, having devised or intended to devise any scheme or arti- 
fice to defraud * * * to be effected by either openiug or intendlng to 
open correspondence or communication with any person, wliether résident 
within or outside the United States, by meaus of the postofflce establish- 
ment of the United States, or by inciting such other person or any person 
to open communication with the person so devising or Intending, shall, in 
and for executing such scheme or artifice, or attenipting to do so, place or 
caused to be placed any letter * * * In any postofHee * * * of the 
United States, to be sent or delivered by the said postofflce establishment, 
* * * such person so misusing the postofflce establishment shall, upon 
conviction, be punishable by a fine of not more than $500 and by imprisou- 
ment for not more than 18 months, or by both," etc. 

The indictments were consolidated under Rev. St. § 1024 [U. 

5. Comp. St. 1901, p. 720], and tried on the plea of not guilty, as one 
case. The défendant was convicted, and sentenced to imprisonment 
in the penitentiary for one year and a day. The charge of the trial 
judge is reported in full in United States v. Post (D. C.) 128 Fed. 
950. 

It is not désirable to make a full statement of the évidence (the 
record contains more than 500 pages), but it is necessary to make 
a sufficient statement of it to make clear the questions to be de- 
cided. 

When about 22 years of âge the défendant was graduated 
by a collège in Illinois. From that time for about 20 years she was 
occupied in teaching and literary pursuits, and became well-known 
as a writer. When about 30 years old she became a student of 
Christian and mental science. She studied the subject for many 
years. After investigation she rejected the principles of Christian 
science, so far as it relies upon divine power to heal, but became 
a believer in the substantiality and usefulness of mental science. 
About the year 1885 she moved from Illinois to Georgia, and en- 
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gaged there in the business of healing by the mental science meth- 
od. While in Georgia, at first, she treated her patients at home, 
and later she used tlie United States mails in order to treat patients 
at a distance. In 1892 she located in Florida, and began the prac- 
tice of mental healing there. She treated patients at a distance, 
corresponding with them through the mails, and advertising in 
journals and pamphlets, and continued to do so until the beginninp 
of thèse prosecutions. Her business so increased that she em- 
ployed several clerks and assistants, some of whom had previously 
been taught by her in lectures on the subject of mental science. 
She published several books and many pamphlets on the subject. 
She had between seven and ten thousand patients whom she 
treated, and from many she received testimonials that they had 
been benefited or cured. Many of her patients testified on the trial 
that they had been beneiîted by her treatment, and knew of others 
receiving benefit or being cured. Her business was conducted 
openl}^ She taught mental science by delivering lectures to class- 
es. She employed and paid a mental scientist to treat a member 
of her family. She is now 73 years of âge, and is an intellectual 
and educated woman. The advertisements by letters and publi- 
cations that she continuously made of her business were very 
optimistic. She claimed to possess the power to cure ail, or 
nearly ail, diseases; to remove the conditions that produce pov- 
erty, and to inspire or cause those conditions that bring success; 
to restore hair to its natural color, and to grow it on bald heads ; 
to alleviate or remove many unfavorable conditions ; to remove the 
évidences of old âge, and to restore youth, if the patient had faith 
that it could be donc; and she further claimed that by "absent 
treatment" through a second person she could cure a third person 
without the latter having knowledge of the treatment. And there 
was évidence tending to show that she gave the business of the 
treatment of patients but little, if any, personal attention, and was 
acutely interested only in the money that she was receiving from 
the patients; but, on the other hand, there was évidence tending 
to show that she gave the patients every attention as advertised, 
and that she often treated the poor without compensation, and that 
no patient ever complained of her. There was évidence tending 
to show that it was impossible by absent treatment through a 
second person to cure or benefit a third person without such third 
person having knowledge of the treatment, and évidence was of- 
fered intended to show that cures could be and were made, and 
benefit conferred, by such treatment. Other facts applicable to 
spécial phases of the case will be stated as such phases are dis- 
cussed. 

As to Indictments No. 141, No. 160, and No. 161. 

The scheme or artifice to defraud as charged in thèse indictments 
is substantially the same, and is, in substance, that the défendant 
had devised a scheme and artifice to — 

"Defraud divers persons whose names are to the grand Jurors unknown, by 
publlshing and causing and procuring to be published in certain newspapers. 
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pamphlets and drculars, entitled," etc., "divers advertîsements In whlch 5t was 
represented In substance, that she, the said Helen Post, was a healer of ail 
forms of disease and weakness ; that she, hy a method and process, wbioh she 
varlously termed 'Mental Science,' 'Mental Heallng,' 'Mind Cure Treatment,' 
'Mind Cure,' and 'Absent Treatment,' could cure every form of disease and 
weakness, and that she would treat and cure persons afCected with disease 
by the aforesaid method and process, in their absence from her, for three 
dollars per week or ten dollars per month ; and did tUen and there intend 
thereby to Induee divers persons, whose names are to the grand jurors uu- 
known, to send money to her for the purpose of receiving such allegod treat- 
ment, and to fraudulently convert such money as should be sent to her to 
her own use, witUout administerlng any treatment, but to fraudulently cou- 
vert to her own use such money as should be so sent to her for said alleged 
treatment. And she, the said Helen Post, at the time of so devisuig said 
scheme and artifice, and at the time of so causing and procuricg to be pub- 
llshed the said advertîsements and représentations, and at and before the 
time of commltting the offense hereinafter mentioned, did not intend to ad- 
minister any treatment for any disease or toeakness hy said method and 
process, and did not intond to cure any person or persons wlio might apply 
to her. * * *" 

Thèse indictments differ as to the letters, etc., alleged to hâve 
been deposited in the post office, and in other immaterial matters, 
but the alleged scheme and artifice to defraud is in substance the 
same ; and the lines which we hâve hère italicized, to the effect that 
the défendant did not intend to administer any treatment, appear 
in almost the same words in each indictment. The gist of the 
scheme or artifice charged in each indictment is that the défendant 
advertised to practice mental healing, and received pay to treat 
patients "when she did not intend to administer any treatment." 
The learned judge who tried the case, in overruling demurrers to 
the indictments, said: 

"It Is not the question whether Mrs. Post could or could not do what she 
promised she would do, but, if at the time of making the représentations 
she intended not to carry them out, she is, in that respect, guilty of the 
violation of the law." 

It is not charged that she falsely pretended that she could cure. 
No charge is made that she could not treat and cure as advertised, and 
no charge is made that she knew she could not treat and cure the dis- 
eases and conditions as claimed. The point in the indictments which 
difïerentiates them from a mère charge of optimism — of professional 
boasting — is the allégation that she advertised and received money to 
treat patients, when she did not at the time intend to treat them. The 
record shows that the advertisement was to treat them by the mental 
cure method, and it shows that by that treatment was meant that she 
would direct the patients' thought toward health and against disease, 
and use her own thought, also, to alleviate or cure. That she did not 
at the time she so advertised and received pay, or at any time, intend 
to so treat the patient, is the only charge of bad faith. When an indict- 
ment was presented against the same défendant on similar facts, with- 
out this charge of bad faith, a demurrer was sustained to it. United 
States v. Post (D. C.) 113 Fed. 853. This ruling of the learned trial 
judge is sustained by the opinion of Judge Clark, speaking for the 
Circuit Court of Appeals of the Sixth Circuit, holding that an indict- 
ment under the section in question was not good, which charged a 
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scheme to defraud only the buyer by offering to sell to him counterfeit 
money at the rate of $5 for $1, uniess it also charged that the défendant 
did not intend to or would not send the counterfeit money on receipt 
of the priée, for, if the défendant had the counterfeit money, and in- 
tended to do as he offered to do — send the $5 on receipt of the $1 — 
there was no deceit or scheme to defraud his correspondent, within the 
ineaning of the statute, ahhough the ofifer may hâve been a violation 
of another law. Milby v. United States, 109 Fed. 638, 48 C. C. A. 
574. See, also, Horman v. United States, 116 Fed. 350, 53 C. C. A. 
570 ; Milby v. United States, 120 Fed. 2, 57 C. C. A. 21. If the de- 
fendant intended to administer and did administer the treatment she 
advertised, she is not guilty of the fraud charged, although the treat- 
ment may be in fact as valueless as the counterfeit money in the Milby 
Case. There was no conflict in the évidence as to the advertisements. 
The sole disputed question of fact was : Did she, or did she not, intend 
to administer the mental treatment? 

On the trial of the issue joined on the plea of not guilty, the burden 
was on the United States to prove, as the essential part of the scheme 
or artifice, that the défendant, at the time of the committing of the 
offense charged, "did not intend to administer any treatment for any 
disease or illness by said method or process, or any other method or 
process." It is certainly difficult to make such proof. It is true that 
motive and malice, which are mère émotions or invisible conditions of 
mind, may be proved by actions — as, for an instance, a killing with a 
weapon may prove malice. But the killing is an outward, visible action. 
Hère the requirement is to prove an intention of the défendant at a 
certain time not to use her thought in a certain way at a subséquent 
time, no visible or tangible action being involved. It would not serve 
the purpose to say that she could not so use her thought — that her 
promise was impossible of performance — for that is not charged, and 
to seek to condemn her for not doing a thing is to assert that she could 
do it if she chose. The government undertook to make this proof by 
showing that she did not administer any treatment, intending that the 
jury should infer by her failure to administer the treatment that she 
did not intend to do so from the first. The record shows that the gov- 
ernment entirely failed in this effort. It was shown that the mode of 
treatment advertised required the défendant to advise and direct the 
patient, and to use her own thought in behalf of the patient. The 
patient was directed by the defendant's circulars and letters (with other 
advice not material to mention) to "sit for treatment" — to go alone 
lor 15 minutes each day and hold himself réceptive to the thought of 
the défendant. The government offered évidence tending to show that 
the défendant did not "sit" to treat the patients, or dévote any spécial 
time to treatment in that mode. But it does not appear that this sit- 
ting on her part was a necessary part of the treatment. There is noth- 
ing in the record to indicate that the patients were deprived of any part 
of the advertised treatment by her failure to "sit" for them. There is 
nothing to show that the patients failed to get substantially the treat- 
ment bargained for. On the contrary, it was afhrmatively shown that 
she sent, or paid clerks to send, printed directions and advice to ail 
patients, and wrote, or employed and directed clerks to write, to them 
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letters to encourage, advise, and direct them. That was ail the patients 
had a right to exj)ect, except that the défendant would use her thought 
in their behalf. She testified that she did this. It was a thing that 
she could do as well in one posture or place as in another, if she could 
do it at ail. But if the government were to prove beyond a reasonable 
doubt that she did not so use her thought, this would not meet the re- 
quirement of the indictments. It must prove not only that she did not 
administer this invisible and intangible treatrrtent, but that she did not 
intend to administer it. If it be conceded that the défendant believed 
she had esoteric power or knowledge (and thèse indictments are silent 
on the subjeet), there is no évidence in the record to sustain the charge 
that she did not intend to use it in behalf of her patients; that is, that 
she did not intend to treat them by the advertised mental cure metliod. 
In School of Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. 
Ct. 33, 47 L. Ed. 90, the Suprême Court had occasion to construe Rev. 
St. U. S. § 3929 [U. S. Comp. St. 1901, p. 2686], which authorizes the 
l^ostmaster General, upon évidence satisfactory to him, to instruct post- 
masters to stamp "Fraudulent" and retum ail registered letters which 
are directed to a person conducting any "scheme or device for obtaining 
money through the mails by means of false or fraudulent pretenses, 
représentations or promises." The healing business under considéra- 
tion in that case was founded almost exclusively on the proposition that 
the mind of the human race is largely responsible for its ills, and is a 
perceptible factor in treating and curing them. Mr. Justice Peckham, 
delivering the opinion of the court, said : 

"ïliere can be no doubt that the influence of the mInd upon the iihysical 
condition of the body is very powerful, and that a hopeful mental state 
i^oes far in many cases not only to alleviate, but even to aid very largely 
in the cure of, an illness from which the body may suCEer." The court 
i-eached the conclusion that "thèse statutes were not intended to cover any 
case of what the Po.stmaster General mlght think to be false opinions, 
but only cases of aetual fraud In fact, in regard to which opinion formed 
no basis." "The opinions entertained," said the court, "cannot, like allé- 
gations of fact, be proved to be false, and therefore it cannot be proved, 
as matter of fact, that those who maintaln them obtain their money by 
false pretenses or promises, as that phrase is generally understood, and as, 
in our opinion, It Is used in thèse statutes." 

The statute so construed is somewhat like the one involved hère, and 
vve think the construction sustains our conclusion that the mère alléga- 
tion that the défendant was engaged in the business of mental healing 
is not an allégation of a "scheme or artifice to defraud." The only 
fraud charged, therefore, is that she did not intend to administer the 
advertised treatment for which she was paid. The évidence not tending 
to sustain this charge, the Circuit Court should hâve directed a ver- 
dict of not guilty on thèse indictments. 

As to Indictment No. 176. 

This indictment présents other issues. This will be made clear by 
excerpts from that part of it charging the scheme or artifice to defraud : 

"That one Helen Wilmans Post. unlawfully, wilfully, fraudulently and 
knovvinjrly devised a scheme and artifice to defraud divers and sundry per- 
sons, whose names and postofflce addrpps is at présent to the grand jurors 
uuknowu, and the public generally, which said scUeme and artifice to de- 
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fraud was to be effected by openlng and Intending to open correspondence, 
and communication with sucli divers and sundry persons, as aforesaid, by 
means of the postofflce establishment of the United States, and by inducing 
and inciting such divers and sundry persons to open correspondence and 
communication with her, the said Helen Wilmans Post, by means of the 
said postofBce establishment of the United States, vrhich said scheme and 
artifice to defraud was, in substance and effect, as follows, to-\vit: That 
is to say, the said Helen Wilmans Post then and theretofore representing 
and advertising herself to be a Mental Science Healer, and practitioner 
of Mental Healing and Mind Cure, did before, and at the time of the com- 
mittlng of the offenses hereinafter mentioned, fraudulently assume to, and 
did prétend to practice v?hat she termed 'Absent Treatmeut,' by vsrhich 
means and practice she published, advertîaed and procured to be advertised 
of and concerning herself, that she could and would cure varions and ail 
kinds of diseases known to man and woman, and did hold out to the public 
generally and to divers and sundry persons, that she was able to, and 
could and would by means aforesaid, treat and cure ail patients and per- 
sons desiring aud applying for said treatment of, and for, any and ail 
diseases, old âge, poverty, liquor habit, drunkenuess, aud ail undesirable 
conditions; said so-called 'Absent Treatment' for cure aforesaid being 
conducted by her, pretending and advertising herself, and procuring herself 
to be so advertised in the name of Helen Wilmans, to be able to cure third 
persons through the instrumentality of some second person, of ail such said 
diseases, old âge, poverty, liquor habit, drunkenness, and undesirable con- 
ditions, although the fact of such alleged treatment through such second 
person was unknown to such othor, or third person, no niatter at whar 
distance from eacli other and from her, the said Helen Wilmans Post, rep- 
resenting as aforesaid, that she could and would send such other or third 
persons, through such second person, her thoughts, vitalizing, healing power, 
ïind healing thoughts for the cure of ail diseases, old agc, poverty, liquor 
habit, drunkenness and undesirable conditions, by such second person, hold- 
ing such third person, réceptive to, and in close relation with, the thoughts 
of her, the said Helen Wilmans Post, and further represent, by letters writ- 
ten and caused to be written by her, and varions publications and circu- 
lars, published and caused to be published and circulated, through the 
United States mails, at Seabreeze, by her, as a part of said scheme; that 
she could and would cure ail persons of dlsease, old âge, poverty, liquor 
habit, drunkenness and ail undesirable conditions, by such said mode of 
absent treatment ; that It was designed and intended that such said divers 
and sundry persons should be iuduced and procured to apply for and take, 
such absent treatment, by means of certain letters, at présent to the grand 
jurors unknown, written and caused to be written by her, the said Helen 
Wilmans Post, together with various advertisements and publications, ad- 
dressed to such divers and sundry persons, and deposited and caused to be 
deposited by her, the said Helen Wilmans Post, in the United States mails, 
and postoffice at said Seabreeze, for transmission and dellvery to such said 
divers and sundry persons, to the grand jurors unknown, for the further- 
ance of and a part of said scheme ; said letters, publications and advertise- 
ments, so addressed and mailed, for the furtherance and part of sucb 
frauduleut scheme, containing, and giving advice, and instruction to such 
divers and sundry persons indnced to apply for, and take such said treat- 
ment for third persons and rules for such second person to follow. 

"The method employed by her, the said Helen Wilmans Post, to bring 
nbout such pretended results and so-called cures aforesaid, being to requirf 
the said second person to sit for treatment for such third person. at statert 
periods, instructing them as follows : 'If you are sitting for treatment for 
another person who is being treated, without bis or lier knowledge, you 
must hold the thought, that you are the médium for the transmission of 
my thoughts to that person ; you must hold both the person and myself 
in your thought, and feel that you are the link in the chain between us,' 
and other instructions at présent to the grand jurors unknown, directlng 
such said second person as aforesaid, to sit at given times for certain 
neriods instructing the applicant or second person, for the treatment of 
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other or thlrd person, that the healing thought of her, the sald Helen Wil- 
mans Post, could and would be transmltted through them to sueli thlrd 
person, and cure hlm or her, as aforesaid, which such représentations were 
false, and well known to her, the said Helen Wllmans Post, so to be, at the 
tlme of maklng them, and devising said seheme, and mailing and causing 
to be mailed, as aforesaid, such letters and publications, hereinbefore and 
hereinafter mentioned, and at the time of the eommitting of the offenses 
hereinafter mentioned, and not capable of performance by her, the said 
Helen Wllmans Post; that the price charged for such absent treatment of 
a third person through a second person generally, was three dollars per 
week, or ten dollars per month, payable In advance, but varying aceording 
to eircumstances, and by which said fraudulent seheme she acquired and 
approprlated to her own use, large sums of money, the amount thereof 
belng to the grand jurors unknown ; and that she sent various advertisements 
through the mails to induce such said divers and sundry persons to take such 
absent treatment, as aforesaid, of and by her, the said Helen Wilmans Post 
for the cure of disease, old âge, poverty, liquor habit, drunkenness and un- 
desirable conditions, and to fraudulently obtain money therefor ; that such 
sald seheme was fraudulent, fictitious and ineffective for the cure of any 
disease, old âge, poverty, liquor habit, drunkenness and undesirable condi- 
tions ; that such seheme was a deceit and a fraud at the tlme of devising 
the same, as aforesaid, and continued so on up to and at the time of the 
eommitting of the offense, hereinafter mentioned, and was so known to and 
understood by the sald Helen Wilmans Post to be a deceit and fraud; that 
the letters to applicants for such pretended treatment, and during the time 
thereof after engagement for such said treatment, sent through said mails 
and postofflce establishment in the furtherance of said seheme, were not 
written by her, the said Helen Wilmans Post, but were written by type- 
writer and hand in a stereotyped form and manner by her employés, stenog- 
raphers and clerks, by her direction." 

Hère it will be observed is a distinct charge that the représentations 
made by the défendant as to her ability to cure, etc., were false, and 
were well known to her to be false ; that the seheme was fraudulent and 
fictitious, and that her promised treatment was ineffectual for the cure 
of any disease, and was a deceit and a fraud at the time of devising 
the same, and was known to the défendant to be a deceit and a fraud ; 
and that her promises were incapable of performance. The gravamen 
of the charge hère is the falsity of the pretenses, and that such falsity 
was known to the défendant. The allégation of mala fides pervades the 
whole seheme. It does not présent a question of the lawfulness of the 
calling of a mental healer, or whether or not mental science is a fraud 
and humbug, but it présents the question of the good faith of the de- 
fendant. It does not assume, as the other three indictments, that she 
could administer the treatment promised ; but it is expressly alleged that 
she could not, that her représentations were false and known to her to 
be false, and that her promises were impossible of performance. It is 
also alleged in this indictment that the défendant was not "intending to 
give such treatment and to cure patients," but it is not assumed that she 
could, and, on the contrary, it is averred that she could not, and that 
she knew she could not. If she could not, and knew she could not, it 
follows, perhaps, without allégation, that she was not intending to give 
such treatment. 

A great many exceptions were taken and errors assigned upon the 
charges given and refused. While it is impracticable to comment upon 
ail of them, it seems proper that we should express an opinion on such 
questions raised by the record as may arise on the new trial. 
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The case should be tried with the distinct unde.rstanding that the 
practice of mental healing is, in fédéral law, as lawful as healing with 
drugs. As to the right to use the postal establishment of the United 
States, no discrimination is made between those whose vocation is heal- 
ing, whether they be allopathists, homeopathists, osteopaths, or mental 
scientists. But the use of the mails in furtherance of an artifice or 
scheme to defraud, under the guise of practicing the vocation of heal- 
ing, is equally condemned by law, whether the accused be mental heal- 
ers or the votaries of other schools. The statute is directed against any 
scheme or artifice to defraud, and it includes everything designed to 
defraud by représentations as to the past or présent, or by suggestions 
or promises as to the future. Durland v. United States, 161 Ù. S. 306, 
16 Sup. Ct. 508, 40 L. Ed. 709. This indictment involves questions 
as to the belief and intention of the défendant. Every man and woman 
has the right to believe what he or she chooses to believe. And one 
who holds any belief may engage in practice foimded upon it, unless 
he thereby injures others in person, réputation, or property, or disturbs 
the peace and welfare of the public. A belief, of course, cannot with 
impunity be carried into conduct contrary to law. The ultimate ques- 
tion of fact before the jury was as to the good faith of the défendant, 
and that question involved her belief in her représentations and prom- 
ises. Whiîe her belief is not the subject of direct proof, it may be 
ascertained from circumstances and by proof of her actions and déclara- 
tions. If she was practicing her profession in good faith, the fact that 
she received compensation for her advice and services is of no consé- 
quence; the regular physician, the lawyer, and the preacher do the 
same. The cardinal inquiry was : Was she engaged in the business of 
treating and curing, or endeavoring to cure, applicants, or was she 
practicing a scheme or artifice to defraud? It is not a question aft to 
whether or not the method of treatment is one that should be approved 
or disapproved by the court and jury. If it was as baseless as mundane 
astrology, it makes no différence, if the défendant believed in it and 
practiced it in good faith and without positive intention to defraud. If, 
without belief in her professions or proposed treatment, and with knowl- 
edge that her représentations were false, she made them to defraud, the 
fact that mental healing is a lawful vocation does not protect her. 

After évidence had been offered tending to prove the charges of the 
indictment, the défendant offered évidence by way of défense, and, 
among other things, sought to prove that she possessed the power to 
treat and cure people as she had advertised. The court instructed the 
jury that: 

"When one eontends thnt lie has uiade new discoveries in science or art, 
opposed to the gênerai expérience of man for âges, and directly in conflict 
with the gênerai ly accepted rules, seeks to gain money or secure profit 
thereby, the burden of proof of the tnUli of such discovery is npon the 
party making the claim. nnd such contention niust be satisfactorily proved 
before it can be aocepted." 

This charge indicates that the court, considering the évidence offered 
by the défendant, concluded that it set up as a spécial défense that the 
défendant possessed the extraonlinar)- power which she claimed, and 
instructed the jury that the burden of proof was on her to satisfactorily 
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prove such contention. There are other and similar expressions in the 
charge, which, in effect, direct the jury to return a verdict of guilty "if 
the défendant has failed to satisfy you of the truth of the powers she 
claimed." This view of the court is made plainer by a further instruc- 
tion. Referring to the power which the défendant claimed to hâve, 
the jury were instructed that : 

"ïhiS' power Is not recognized as a natural law by the expérience of man- 
kirid, and that she is attempting to establiah a new and unreeognized law 
i>f nature ; and therefore the burden rests upon her to satisfy you that 
she possessed such power, and could do what she promised and advertised 
to do." 

Hère we hâve the distinct assertion that the burden rests upon her to 
■atisfy the jury that she possessed such power. 

In a criminal trial, where the defendant's only plea is, "Not guilty," 
the gênerai rule is unquestioned that the burden of proof, and the obli- 
gation to convince the jury of the prisoner's guilt beyond a reasonable 
doubt, as to ail essential matters, including the criminal intent, is upon 
the prosecution throughout the trial, and that there is no shifting of 
the burden of proof during the trial. Underhill on Criminal Evidence, 
1^ 23 ; Potter v. United States, 155 U. S. 438, 15 Sup. Ct. 144, 39 L. 
Ed. 214. Where the défendant ofifers, under the plea of not guilty, 
some affirmative défense — as, for example, the défense of insanity — 
the cases in the state courts are in conflict as to the question on whom 
rests the burden of proof. Underhill on Criminal Evidence, § 157; 
2 Bishop, New Crim. Proc. § 669. But on principle, now sustained 
by a large majority of the state courts, the burden in such cases is on 
the prosecution. 2 Bishop, New Crim. Proc. § 673. In fédéral juris- 
prudence there is no question as to the proper rule. In Davis v. United 
States, 160 U. S. 469, 16 Sup. Ct. 353, 40 L. Ed. 499, it was held that 
the "burden of proof," as those words are understood in criminal law, 
is never upon the accused to establish his innocence, or to disprove the 
facts necessary to establish the crime for which he is indicted. It is 
on the prosecution from the beginning to the end of the trial, and ap- 
plies to every élément necessary to constitute the crime. This rule 
was applied to a case where the défense was insanity. If, in this case, 
we look on the défense made by the défendant — that she had the power 
to effect the cures that she claimed she could make — as an affirmative 
and separate défense, still it would be the unquestioned rule of law in 
the fédéral court that, if the évidence she offered was sufficient to cre- 
ate a reasonable doubt as to her guilt, or as to any fact necessary to be 
proved to secure her conviction, she would be entitled to an acquittai. 
She is not required to prove any fact to the satisfaction of the jury. 
In other words, if, on the whole évidence, including that offered by 
both sides, the jury hâve a reasonable doubt as to her guilt, she is en- 
titled to an acquittai of the spécifie offense charged. This being the 
law, it was error, we think, to instruct the jury, in any aspect of the 
case, that the burden of proof rested upon the défendant to satisfy the 
jury that she possessed the power to cure diseases, as claimed, and 
that her contention must be satisfactorily proved. It is one of the 
affirmative averments of the indictment that the représentations made 
by the défendant were false and not capable of performance by her, and 



POST V. UNITED STATES. 11 

the burden was on the United States to prove it. It is true that the 
learned trial judge correctly charged the doctrine of reaspnable doubt 
in gênerai terms, but that would not, in our opinion, remove the im- 
pression which must hâve been made on the minds of the jury — that the 
burden was on the défendant to prove a part of her défense to the sat- 
isfaction of the jury. 

Referring to the évidence offered by the défendant tending to show 
that she could efïect the cures by the method she was practicing, and 
especially to the claim that she could "send by émanations from her 
own mind such power as will, after passing through the mind of a sec- 
ond person, influence the physical condition of a third person," the 
learned judge asserted that this power was not recognized as a natural 
law by the expérience of mankind, and that the défendant is attempting 
to establish a new and unrecognized law of nature. He then said to 
the jury that where "testimony of itself is directly contrary and in oppo- 
sition to the well-established laws of nature, accepted by ail men from 
the expérience and study of âges, such testimony may be properly ig- 
nored without contradiction." A jury may unquestionably be properly 
instructed to disregard évidence that thev find to be false. Allen v. 
United States, 164 U. S. 492, 499, 17 Sup. Ct. 154, 41 L. Ed. 528. 
And under the practice of the fédéral courts, the judge may express his 
opinion as to the weight or effect of évidence or the credibility of wit- 
nesses ; but, if évidence is admitted as, and is, légal and relevant, the 
jury, we think, should not be peremptorily directed to ignore it. If 
it be of a kind that greatly taxes the credulity of the judge, he can say 
so, or, if he totally disbelieves it, he may announce that fact, leaving 
the jury free to believe it or not. If the jury concur in the view ex- 
pressed by the judge, they may entirely disregard such évidence in 
their verdict ; but to direct the jury to ignore it is to tell them not to 
consider it at ail, even to détermine whether it deserves credence or 
not. We are aware of the fact that this instruction related to évidence, 
part of which, perhaps, would seem to many, if not ail, intelligent 
minds, incredible; but, if évidence is admissible at ail, we can see no 
reason why it is not to be passed on by the jury. We are not holding 
that the défendant has a right to embark in a business, and to insist 
that its legality shall be tested by principles beyond the understanding 
of others, and not by such knowledge as the courts and juries possess. 
The case must, of course, be tried and tested by the rules of law and 
by common human understanding. But when a question of fact is 
tested, although it may involve the existence of a power not generally 
recognized, évidence bearing on the question must be considered as in 
other cases. Science has not yet drawn, and probably never will draw, 
a continuous and permanent line between the possible and impossible, 
the knowable and unknowable. Such line may appear to be drawn in 
one décade, but it is removed in the next, and encroaches on what was 
the domain of the impossible and unknowable. Advance in the Use of 
electricity, and experiments in telepathy, hypnotism, and clairvoyance, 
warn us against dogmatism. The expérience of the judiciary, as shown 
by history, should teach tolérance and humility, when we recall that the 
bench once accounted for familiar physical and mental conditions by 
witchcraft, and that, too, at the expense of the lives of innocent men 
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and women. In that day, it was said from the bench that to deny the 
existence of witchcraft was to deny the Christian religion. Juries 
would hâve donc better. Then and now questions of fact were best 
tried by jury. 

We are of the opinion that the court ruied correctiy in refusing to 
grant the request of the défendant to direct an acquittai on indictment 
No. 176. 

In dealing with the issues raised by the record, we hâve not intended 
to express any opinion as to the substantiahty of mental science, or 
whether it is founded on some occult natural law or on mère parade and 
mummery. The court is not a society for psychical research, charged 
with the duty of forming and announcing opinions on that subject. 
We bave endeavored only to make it plain that there is nothing in this 
case to require a departure from the ordinary rules of évidence and 
familiar criminal procédure. 

The judgment must be reversed, and the case remanded for a new 
trial. 



SBWALL et al. v. WOOD et al. 
(Circuit Court of Appeals, Tliird Circuit. February 21, 1905.) 

No. 34. 

1. Shippinq— Chaktees— Fbbight— Weigiit of Cargo. 

In an action for breach of a charter party for a shipment of pipe, évi- 
dence held to sustain a flnding that tlie weight of the pipe shipped, for 
the purpose of ascertaining the freight, was 3,25S tons, as claimed by the 
shippers. 

2. SaMK— CONSTSUCTION, 

Where a charter party provided for shipment of a complète cargo of 
cast iron pipe, "say about 3,400 gross tons," it should be construed as con- 
templating a margin beyond 3,400 tons, and was not fulfllled by a ship- 
ment of 3,258 tons. 

3. Same — Paeol Evidence. 

Where a charter party for a complète cargo provided that the ship 
should receive on board the merchandlse "hereinafter mentioned," whitli 
was immediately sueceeded by a clause providing that the shipper agreed 
to furnish the vessel a full and complète cargo both under and on deek 
of cast-iron pipe, "say about 3,400 gross tons," correspondence between 
the owners and the brokers who negotiated the contract, in which the 
owners were advised that the shippers had contracted to deliver 3,400 
gross tons of pipe to the Dutch government in the Island of Java, and 
in which the owners represented that the vessel was capable of carrying 
from 3,400 to 3,500 tons, was admissible to explain the charter ; the mas- 
ter having refused to accept more cargo after 3,258 tons had been deliv- 
ered aboard. 

4. Same. 

Where a charter party described the capacity of the ship as about 3,400 
gross tons and flxed the freight rate at $8.00 per ton of 2,240 pounds, the 
représentation as to the capacity of the ship should be construed as mean- 
ing 3,400 long tons. 

5. Same— Damages. 

Where a charter party obllgated the ship to receive 3,400 gross tons of 
Iron pipe, and the master refused to receive any more cargo after about 
3,258 tons had been loaded, the shippers were entitled to recover the extra 
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expense to whlch they were put In shipplng the balance of the cargo to 
destination. 

a. Same — Damage. 

Where the master of a vessel refused to reeelve more cargo before ail 
of the shlpment contracted for had been loaded, whereupon a delay was 
occasloned to settle the matter, the ship was not entltled to collect de- 
murrage therefor. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 128 Fed. 141. 

Henry R. Edmunds, for appellants. 
N. Dubois Miller, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the District Court 
for the Eastern District of Pennsylvania, in a cause of contract civii 
and maritime. On or about the 16th day of February, 1901, the libel- 
ants were under a contract with the Dutch government, in the Island 
of Java, to supply 3,441 ^'""/224o tons of iron pipe, to be delivered to 
said government in Java not later than the 30th day of November, 1903. 
The ordinary voyage from Philadelphia to Java, by sail, is about five 
months. Being under said contract, the libelants, through their brokers, 
Haldt & Cummins, of Philadelphia, sought to obtain a ship in which to 
send forward the pipe. The respondents accordingly came into corre- 
spondence vi^ith said brokers, part of which is set out in the record as 

f ollows : 

"Bath, February 13th, 1901. 
"Messrs. Haldt & Cummins, Philadelphia, Pa.— Gentlemen : your favor of 
the 12th inst. at hand, and vve note shippers of the Sourabaya pipe are par- 
tleularly anxlous for an earlier ship. We hâve one that wlll come around 
about the latter part of Aprll, but she wlll earry more than the one due the 
middle of May. The earlier ship wlll take about 4,600 tons, to load her, which 
we présume is more than your parties bave to forward. We bave nothing else 
that we can put before you at this time. Should you not find such a vessel 
as you want at the desired time, perhaps we can treat with you later. Our 
ship eoming around in May is just right for the order. She carries 3,400 tons, 
and is a fine steel ship insuring at a lower rate than wooden tonnage. 

"Tours vei^ truly, Arthur Sewall & C!o." 

"Philadelphia, February I5th, 1901. 

"Messrs. Arthur Sewall & Co., Bath, Maine — Dear Sirs : Your favor of the 
13th reeeived. We are unable to interest the Sourabaya pipe shipper in your 
3,400 ton ship due in May, for two reasons, first the contract calls for dellv- 
ery at Sourabaya not later than October, and they fear she may be too late. 
Second, the pipe wlll be ail ready by Aprll lOth, and as the pipe is valued at 
$125,000 they will lose the interest on this amount for one month at least, 
whlch would mean a loss of $62.5 interest. 

"If you will Write us fully in a strain that will allow us to présent youv 
letter to the shipper, showing the position of the ship, giving her name, mak- 
ing her capacity as large as possible as the cargo may run slightly over 3,400 
tons, and showing when she would probably arrive at Sourabaya, we are sure 
It would hâve considérable efîect and might influence them to décide to close 
with you, although we do not think that $9.00 per ton freight can be had, as 
you know they hâve been ofCered a steamer at 36/. 

* * * *• • * • • * 

"Yours truly, Haldt & Cummins." 
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"February leth, 1001. 

"Messrs. Haldt & Cummins, Philadelphia, Pa. — Gentlemen: Tour favor of 
the 15th Inst. at hand. 

"The ship we are talking for the Sourabaya order is the 'Kenllworth' now 
on passage from San Francisco for the U. K. She sailed on November 7th, 
and allowing ample time she should reach your port by the latter part of 
May. This certalnly ought to put her into Sourabaya durlng the month of 
October. She Is a fine steel ship. Her cargoes bave run from 3,400 to 3,500 
tons. 

"As regards rate whlle we feel that our ideas, as previously expressed, are 
not out of the way, we mlght endeavor to meet shippers' views and accept 
$8.50 provlded they are Inclined to favor the vessel ; other terms as named 
In your letter under date of the 8th Inst. 

"As regards the larger vessel, it would hardly be practlcable to put in cas(> 
oll In New York, as thls belng the lighter cargo must necessarily be loadert 
last. 

"Should you be able to work the business, we bope to hear from you 
l)romptly. 

"Yours very truly, Arthur Sewall & Co." 

"Philadelphia, March 7th, 1901. 

"Messrs. Arthur Sewall & Co., Bath, Maine — Dear Sirs: Your favor of tbe 
Oth at hand. We conflrm telegram passed between us to-day, resulting in tb(> 
charter of the ship 'Kenllworth' on the terms of the enelosed charter party, 
which we trust you will flnd in order, and if so, please sign same and return 
to us and we will forward you copies. 

"We used every effort to get the terms most favorable in the charter party 
and succeeded fully to our expectations, and trust you will accept the charter 
as preseuted without altérations as It required great effort on our part, to 
induce Wood's people to close the business on thèse terms, and fearing that 
they mlght Insist that the vessel guarantee to carry their exact amount of 
cargo, a prompter vessel be offered tbem, or a vessel be ofCered them at better 
terms, we prevailed on them to sign the charter party, which closes the deal 
as far as they are coneerned. 

"Very truly yours, Haldt & Cummins." 

The charter party referred to in the foregoing letter, was dated 
March 7, 1901, at the city of Philadelphia, and stated to be between 
Arthur Sewall & Co., master and agent for owners of the ship "Kenll- 
worth," of New York, of the first part, and R. D. Wood & Co., of Phil- 
adelphia, Pennsylvania, of the second part. It witnesseth — 

"That the sald party of the first part agrées, on the freighting and chartering 
of the whole of said vessel • * • unto the said party of the second part, 
for a voyage from Philadelphia, Pa., to Sourabaya, Java, on the terms fol- 
lowlug: The said vessel shall be tight, stauneh, strong and in every way 
fltted for such a voyage, and receive on board during the voyage aforesaid the 
merchandise herelnafter mentioned. The said party of the second part dotli 
engagç to provide and furnish to the sald vessel a full and complète cargo 
both under and on deck of cast iron water pipe, say about 3,400 gross tons. 
* * * And to pay the said party of the first part, or agent, for the use 
of said vessel during the voyage aforesaid, at the rate of Eight ($8.00) dollars 
per ton of 2,240 pounds." 

The ship arrived in Philadelphia prior to May 10, 1901. Loading 
of the said ship was at once proceeded with, in due course, until on or 
about May 9, 1901, when there had been loaded, as claimed by libelants, 
3,358 gross or long tons of iron pipe, in accordance with the said char- 
ter party. The captain of the said ship then declined to take on any 
more cargo, alleging that the said ship was then loaded to her full dead 
weight capacity, and that she could carry no more than was then on 
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board. He also protested that he had more than 3,258 tons aboard, as 
the capacity of his ship was greater than that amount, and that his 
vessel, on a previous voyage, had carried over 3,468 gross tons of grain, 
with 30,000 feet of lumber extra, for lining, and that there was a mis- 
take in the weight, as she was loaded three inches deeper than she had 
ever been before. The libelants requested the captain to sign the bills 
of lading, containing a statement that the ship had only 3,258 tons 
aboard. This the captain refused to do, although he says he was will- 
ing to sign for the number of pipes, but not for their weight. In 
conséquence of this dispute, the ship could not be cleared, and was 
delayed four days. Finally, the master tendered, and the libelants ac- 
cepted under protest, a bill of lading, setting out how many pipes had 
been shipped, "weight unknown. Cargo to be weighed at destination, 
at master's option, for détermination of freight." There was also a 
clause claiming $868 for four days' demurrage. Under the contract 
with the consignées, the shippers were to pay the freight. After part 
of the cargo had been unloaded, the master refused to delivcr the bal- 
ance until he should be paid, not only the freight but also his claim 
for demurrage. The Dutch officiais took the advice of several lawyers, 
and finally, pursuant thereto, paid the master his full claim. There were 
no facilities for weighing the pipe at Sourabaya, and the freight was 
collected and paid upon the marked weight of 3,258 tons. 

The consignées, in settling with the shippers for the price of the pipe, 
deducted, as they were authorized to do under the contract, the amount 
paid for freight, and also for the demurrage claimed by the master 
of the ship but the subject of protest by the shippers, and for the fee 
paid to the lawyers, upon whose advice they acted. In the libel brought 
by the appellees, claim is made for the amount thus paid for the de- 
murrage and for the fee to lawyers in Sourabaya; also for the extra 
expenses to which the libelants were put by reason of the necessity of 
shipping the balance of 183 tons,.necessary to fill out their contract with 
the Dutch government, in other ships. 

As to the disputed question of the number of tons actually received 
on board the ship, the learned judge of the court below found that 
3,358 or 3,259 tons, as stated by the shippers, was the correct weight of 
the pipe delivered by them. He says : 

"Tbe important question of fact in the case, as already stated, concerns the 
capacity of the ship and the amount of cargo that was actually put on board. 
Hère the testlmony is in conflict, but I think the libelants' testimony is better 
in quality and ought to prevail." 

This finding of fact must be accepted hère, unless manifestly and 
clearly unwarranted by the évidence contained in the record. We hâve 
carefully examined the testimony on this point, and not only find no 
such inconsistency, but think that it fully warrants the conclusion ar- 
rived at by the learned judge. The weight of each pipe was marked 
thereon, and the testimony of the servants of the shippers who weighed 
and so marked the pipe, was tendered, and an agreed statement by them 
was received as évidence. There was no weighing of the pipé at Sour- 
abaya, as there was no opportunity so to do. This testimony as to 
weight, therefore, remains uncontradicted, except by the statement of 
the master as to the capacity of his ship, and his opinion and belief 
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that she was loaded down to three inches below her dead weight ca- 
pacity, which he believed to be something over 3,500 tons. 

It remains to consider whether the court below were right in the con- 
struction given by it to the contract between the hbelants and respond- 
ents, as exhibited in the charter party, and in admitting in évidence the 
correspondence preceding tlie charter party, as explanatory thereof, 
and as containing représentations which should bé read into and con- 
stitute part of the written contract sued upon. 

The material parts of the charter party hâve already been referred 
to. By its terms, the appellant agreed to receive on board the mer- 
chandise "hereinafter mentioned," which, in the immediately succeed- 
ing clause, is thus described : 

"The sald party of the second part doth engage to provide and furuish to 
the said vesse! a full and complète cargo, both under and on deck, of cast iron 
pipe, say about 3,400 gross tons." 

Thus, the cargo, both as to character and quantity, which it was 
agreed that the ship should carry, is designated. We do not think the 
words "about 3,400 tons" can be construed as giving the carrier so wide 
a margin, as to the extent of his undertaking, as nearly 200 tons 
would be. But, in the view we take of the case presented by the rec- 
ord, the word "about" must be construed as to a margin beyond 3,400 
tons instead of less than 3,400 tons. We think the court below were 
right in admitting the correspondence preceding the making of the 
charter party, set out in the record and hereinbefore recited. This 
correspondence présents facts and circumstances surrounding and per- 
tinent to the making of the contract contained in the charter party and 
out of which it grew. They were necessary to the proper understand- 
ing of the terms of the contract, which they in no wise contradicted 
but only explained, and were not in any wise inconsistent therewith. 
By this correspondence, the appellants were informed of the fact that 
the appellees were under contract to deliver a quantity of pipe in Java, 
on or before a date fixed, and that the cargo to be loaded on the ship 
might run slightly over 3,400 tons. The letter of appellants, of Feb- 
ruary 13th, states that the ship ofifered carried 3,400 tons, and that of 
February 16th, in reply to one from the shipbrokers stating that the 
cargo would run slightly over 3,400 tons, stated that "her cargoes bave 
run from 3,400 to 3,500 tons." There can be no doubt that this rep- 
resented carrying capacity of the ship tendered, was the inducement to 
the appellees to charter her. The représentation was in fact that the 
ship would carry the quantity of pipe which appellees were under con- 
tract with the Dutch government to deliver in Java. It was as much 
a part of the contract of affreightment, as if it had been written into the 
charter party. We think this correspondence, therefore, represented 
a situation, with référence to which the contract between the parties 
was made, and with relation to which it must be construed, and by 
which it is neither contradicted nor varied. 

The principle hère applicable is well illustrated in Mackill v. Wright, 
L. R. 14 A. C. 106, where there was a contract of affreightment, by 
which the appellants guarantied that their ship would "carry not less 
than 2,000 tons dead weight of cargo." With référence to this guar- 
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anty, ît was stipulated that "should the vessel not carry the guarantied 
weight as above, any expansé incurred from this cause to be borne by 
the owners, and a pro rata réduction per ton to be made from the first 
payment of freight." By the said charter party, it was agreed that the 
ship should "load ail such goods and merchandise as the said charterers 
or their agents shall tender alongside for shipment, not exceeding what 
she can reasonably stow and carry over and above her tackle," etc. 
Before and at the time of the making of the charter party, the parties 
thereto had conversations, by which it appeared that the cargo would 
consist generally of locomotives and locomotive machinery, together 
with 300 or 400 tons of coal. It would, of course, happen in loading 
such a cargo, that the larger pièces would occupy stowage room on 
the ship disproportionate to their weight. At the meeting at which the 
charter party was signed, "a note unauthenticated by their subscrip- 
tion, or otherwise, was by consent of both parties, written upon its 
margin, specifying the 'largest pièces' of machinery which were to be 
included in the cargo by number, weight and measurement." There 
were to be 23 such pièces in ail. As a matter of fact, many more than 
83 such large pièces were included in the cargo, and, in conséquence, 
when ail the cargo space in the ship was occupied, there was only 
something over 1,600 tons, instead of 3,000, which he was guarantied 
to carry. Suit was brought for the lump sura agreed to be paid as 
freight in the charter party. The shippers, however, contended that 
they were entitled to a réduction under the stipulation that, "should the 
vessel not carry the guaranteed weight as above, any expense incurred 
from this cause to be borne by the owners and a pro rata réduction 
per ton to be made from the first payment of freight." The owners, 
on the other hand, insisted that the failure to carry the 2,000 tons guar- 
antied as the dead weight capacity of the ship, was due to the fault of 
the shippers in loading so many large pièces of machinery as to in- 
terfère with the stowage capacity, and they relied upon the understand- 
ing, of which a mémorandum was made on the margin of the charter 
party, that only a certain number of large pièces should be included in 
the cargo. In delivering the opinion of the House of Lords, Lord 
Chancellor Halsbury used this language : 

"That If it could be truly asserted that both parties were acquainted with 
the nature of the cargo that was to be carried, it would be unreasonable, in 
construlng a mercantile contract o( this character, not to suppose that both 
parties used the gênerai language with référence to the partlcular subject- 
matter as to which they were contraeting. * * » The marginal note upon 
the charter party, whether part of the contract or not, seems to me to free 
the question from ail doubt. It certainly was Information afforded to the 
shipowners for the purposes of the contract." 

Lord Watson, in delivering a concurring opinion in the same case, 
says : 

"Of course no such inferenee can be admitted when it Is inconsistent with 
the express or implled conditions of the charter party. But in cases like the 
présent, it is compétent to investigate the whole facts aud clrcumstances at- 
tendant upon the exécution of the charter party, with the view of ascertain- 
ing what partlcular kind of goods, if any, it was then in the contemplation 
of both parties should be shipped and carried, that being the cargo with réf- 
érence to which it must be presumed, in the absence of express or iinplled 
stipulation to the contrary, that the guaranty was given and accepteù." 
135 F.— 2 



18 135 FEDERAL REPORTER. 

In the case at bar, we think the statements contained în the corre- 
spondence between the parties prior to making the charter party, had 
relation to the contract contained in that instrument, were not incon- 
sistent with it, but made clear its terms, and as such entered into and 
formed part of the written contract. We think the principles in this 
regard, stated and approved by this court in the case of Bacon v. The 
Poconoket (D. C.) 67 Fed. 262, require this conclusion. See, also, 
Clvdesdale Shipowners Co. v. Brauer S- S. Co. (D. C.) 120 Fed. 854 ; 
Morris v. Levison, L. R. 1 C. P. Div. 155 ; and Wilfred v. Mvers (D. 
C.) 40 Fed. 170. 

It is necessary to notice the contention, that in the références to the 
carrying capacity of the ship made in the charter party, as well as in 
the correspondence, a ton of 2,000 pounds, and not one bf 2,240, was 
contemplated, because it was vehemently urged by learned and able 
counsel. It might suffice to say, with référence to this contention, that 
the charter party described the capacity of the ship as about 3,400 gross 
tons, and that in common parlance the word "gross" in this connection 
describes a long ton, or a ton of 2,240 pounds. This is not admitted 
by the learned counsel for appellant, but it seems to us that ail doubt 
is removed as to the proper interprétation of thèse words by the sub- 
séquent stipulation of the charter party fixing the freight rate at 
"Eight ($8.00) dollars per ton of 2,240 pounds." But the question is 
not properly before us. It was first raised in argument before this 
court. It appears not to hâve been raised in the court below, and no 
assignment of error relating to it appears in the record. Moreover, 
there was no déniai of the allégation contained in the libel, that the 
"ship sailed on the 13th day of May, 1901, with only 3,258 tons of pipe 
aboard." Upon the whole case, we agrée with the learned judge of the 
court below, that libelant was entitled to recover from the respond- 
ents the extra expense to which they were put in shipping the balance , 
of the cargo to Sourabaya, and also that, as the captain was proved to 
be wrong in contending that the ship had on board more than 3,258 
tons, and in refusing to sign the bill of lading for that quantity, the 
four days' demurrage therefor, collected by the master of the ship at 
Sourabaya, shpuld be returned. 

The decree of the court below is therefore affirmed. 
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JEWELL V. CITY OF SUPERIOR.» 
(Circuit Court of Appeals, Seventh Circuit. October 6, 1904.) 

1. Municipal Coepobations— Impkovement Bonds— Assessment— Collection 

— Dttty or City. 

Where a city issued municipal improvement bonds and pledged assess- 
ments levied on property beneflted tlierefor, it was not a guarantor of tlie 
bonds, but a mère statutory trustée for collection of sucti assessments, and 
was required only to exercise due diligence to collect the same according 
to law and enforce the lien thereof for the beneflt of the bondholders, and 
was liable only for a failure to perform such duty or to pay over the 
money eollected. 

2. Same— Delinquent Assessments— Retubn to Cottntt— Statutes. 

Rev. St. Wis. 1898, § 1114, providing that delinquent taxes returned by 
a city to the county shall belong to the county when the county levy is 
equal to or exceeds the amount of the delinquent taxes in the return, the 
excess, if any, when eollected, to be returned to the city, applies only to 
the relations between cities and eounties with respect to the collection of 
taxes, and does not afCect the obligations existing between the city and 
holders of Street improvement bonds with référence to the collection of 
spécial assessments applicable to payment of the bonds. 

:i. Same— Assessments Retukned Delinquent. 

Where delinquent spécial assessments applicable to the payment of 
Street improvement bonds were returned by the city to the county as de- 
linquent taxes, the city was only liable to account to the holders of local 
improvement bonds entitled to such assessments when eollected for such 
as were received by the city from the county after collection. 

4. Same— Extension of Time— Effect. 

Where a holder of local improvement bonds Issued by a city had 
knowledge of the law authorizing the city to extend time of payment of 
assessments applicable to such bonds at the time the assessments were ex- 
tended, and when he contemporaneously extended the time of payment of 
the bonds to a corresponding date, and his lien was not lost by reason of 
the extension, the city did not thereby become absolutely bound for the pay- 
ment of the bonds with référence to the collection of the assessments. 

5. Same— Inteeest. 

Where a city was only a trustée for collection of local improvement as- 
sessments for the benefit of bondholders, it was only liable for Interest on 
nonapplied collections at the rate paid to it by deposltories holding the 
fund. 

6. Same— Collection— Appoktionment. 

Where local improvement bonds were Issued by a city, secured by a 
pledge of spécial assessments levied in payment of the improvement, a 
holder of such bonds was entitled to such proportion of the moneys eol- 
lected by the city as the amount of bonds of each class held by him bore 
to the total amount of bonds issued against each of such improvements, 
less the sums previously paid him. 

Appeal from the Circuit Court of the United States for the Western 
District of Wisconsin. 

The city of Superior, in the years 1890 and 1891, caused the Improvement 
of Tower avenue and of Clough avenue in that city, and levied assessments 
npon the property beneflted to pay the cost of the improvements. Thèse as- 
sessments, in accordance with the provisions of the charter, were divided 
into five equal installments, with interest on the uupaid installments, and 
were inserted in the tax roll of the city for each of the years 1891 to 189.Ô, 
inclusive. The total amount of assessments thus extended upon the tax roll 

* Eehearing denied January 3, 1905. 
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vvere as follows: Tower avenue Improvement, $49,906.06; Clough avenue 
improvement, $16,693.17. In the year 1891, pursuant to the authority of 
chapter 16 of its charter, the city of Superior Issued Its bonds, from the sale 
of which money was derived to pay the cost of the improvements. Thèse 
were in the usual form of bonds, were payable July 2, 1898, and bore in- 
terest at the rate of 6 per cent, per annum, payable semlannually, as evi- 
denced by coupons attached. The bonds recited that they were issued for 
the purpose of paying the cost of the construction of the improvement and 
on account of such assessment made upon the property abutting upon such 
avenues for such improvements as the owners had not elected to pay. Each 
bond contained a provision that the payment of the principal and interest 
of the bonds is made chargêable upon the property abutting upon the avenue 
.stated in the bond. The amount of bonds thus Issued was : Tower avenue, 
•$42,439.60; Clough avenue, $14,129.75. Of thèse bonds appellant is the 
owner of Tower avenue bonds, Nos. 943 to 950 and No. 1,003, $4.439.60; 
Clough avenue bonds Nos. 1,522 to 1,541 and No. 1,542, $10,129.75. On July 
2, 1898, the appellant, by agreement with the city, extended the finie of pay- 
ment of the bonds until July 1, 1908, and reduced the rate of interest to 5 
per cent., payable semlannually, as evideneed by coupons then issued to him 
by the city, agreed to forbear suit until that date, gave the city the option 
of paying the bonds with accrued interest at any time prier to that date, and 
reserving to the holder the right to mature the principal of the bonds in case 
of failure for six months to pay any installment of interest due. AU interest 
coupons due July 2, 1900, and prior thereto on ail of the bonds were paid as 
they matured, and ail coupons maturing January 2, 1901, upon bonds 1,526, 
1,529, 1,542, were aiso paid, but no later coupons were paid. The appellant, 
prior to June 11, 1902, because of nonpàyment of interest, exercising the op- 
tion, returned matured the principal of the bonds. There were outstanding 
at tlic commencement of this suit of thèse bonds at face, Tower avenue bonds. 
.$31,939.60 ; Clough avenue bonds, $12,129.75. The city had paid for the prin- 
cipal of canceled bonds and Interest upon ail the bonds as follows: Tower 
îi venue bonds, $31,706.12 ; Clough avenue bonds, $9,175.66. During the years 
1891 to 1895, both inclusive, of the assessments levied to pay for the improve- 
]nent of Tower and Clough avenues, and extended upon the tax roll, there 
was paid to the city treasurer for principal and interest, prior to turning the 
(lelinquent tax roll to the county treasurer, Tower avenue $30,432.24 ; Clough 
avenue, $7,736.97. There was also paid during those years to the county 
treasurer of Douglas county on account of principal and interest on sucli 
assessments, as follows: 

Tower Clough 

Avenue. Avenue. 

Paid before tax sale $ 2,010 62 $ 904 86 

Af ter time of payment 193 90 

From the tax sales 7,698 35 3,422 89 

From assignments of tax certificates by county 2,465 50 1,388 90 

From rédemption of assessments 3,917 67 439 20 



$16,286 04 $6,155 85 

The practice with respect to delinquent taxes under the law was this : 
The city treasurer returned to the county treasurer ail unpaid assessments in 
connection with the gênerai taxes upon the same property each year in one 
lump snm, but the tax roll turned ovcr at the time exhibits gênerai taxes and 
spécial taxes separately extended thereon. No separate account was kept by 
the county treasurer of assessments returned delinquent, or of collections 
made by him. In each case assessments were commlngled with the de- 
linquent gênerai tax. The city was charged by the county in the fall of the 
year with the state and county levies, and was credited in the spring with the 
amount of the delinquent roll. From time to time the county treasurer paid 
over moneys to the city treasurer as they were eoUected, and ail such pay- 
ments were in lump sums, not showlng how much were spécial assessments 
and how mueh were gênerai taxes, the payment being made on gênerai ac- 
count. The total amount of delinqiient taxes and assessments returned by 
the city treasurer to the county treasurer for the years 1891 to 1901, were 



JEWELL V. CITT OF STJPEEIOB. 21 

iÇS.266,189-85. The total amount pald by the covinty treasurer to the clty treas- 
urer during the same period on aceount of dellnquent taxes and assessments 
is 151,710,292.31, which includes $70,000 of school moneys received from the 
State. About $400,000 of the amount of taxes and assessments returned de- 
linquent to Douglas county by the city of Superlor were charged off for losses, 
and $175,000 still remalns to the crédit of the clty on the county's books. 
The évidence does not disclose that any of the assessments hère involved 
which were returned dellnquent to the county, and afterwards collected by 
It, hâve been paid over to the city. 

In the years stated, and during taxpaying time, moneys received by the 
treasurer of the city, whether for gênerai tax or for spécial assessments, were 
deposited in bank from day to day in one lump sum, and during the same time 
this fund was drawn against by the city for its current expenses, no spécial 
eare being taken to prevent encroaching on that part of the fund made up 
of spécial assessments; but upon the return of the dellnquent roU to the 
county treasurer in each year the moneys collected by the city upon spécial 
assessments were by the city treasurer placed in a separate street improve- 
ment fund aceount ; but iio separate aceount was œaintained of each par- 
ticular improvement. Until 1902 the appellant was not advised that the 
fuuds were so deposited, and until March, 1900, did not know that the spécial 
assessments were not kept in separate accounts. The banks which acted as 
deposltories of the city funds were to pay 4 per cent, interest upon deposits. 
and by a subséquent agreement of October 20, 1896, the rate was redueed to 
1 per cent. Some of thèse banks failed during the panic, involving the loss 
of city deposits; but it does not appear that any of the assessments hère in 
volved were included in such loss. 

In 1S98, pursuant to chapter 184, p. 304, of the Laws of Wisconsin for the 
year 1897, $3,586.37 of the Tower avenue assessments and $1,343.24 of the 
Olough avenue assessments were divided into five equal installments, and ex- 
tended and made payable in the years 1904 to 1908. The appellant was not 
consulted or notified with respect to this extension ; but on or prior to July 
2, 1898, the time when payment of the bonds was extended by him, he knew 
of the provision of law authorlziug the extension of the assessments and of 
the practice of the city in extending assessments thereunder. This suit is 
brought for an accounting with respect to the fund in question, and for a 
decree against the city of Superior for the assessments collected by it ap- 
plicable to the payment of appellant's bonds, and for the amounts whicli 
bave been extended; and also for a decree against the city for the amouni 
of his bonds and coupons, irrespective of any question of collection of tho 
assessments upon the ground of its llability upon them. The latter ground 
was, however, subsequently waived ; he asklng no relief except such as ho 
may be entitled to by reason o£ the acts or omissions of the city with respect 
to the assessments levied to pay for the improvements in which the bonds 
In suit Were issued. 

On March 5, 1904, the court below having found the facts as stated, an<] 
which are stipulated by the parties to be correct, decreed that the com- 
plainant below is entitled to recover from the city such proportion of the 
assessments actually received by it as the amount of bonds held by him on 
Kuch improvement bears to the total amount of bonds issued on such improve- 
ments, to be determined by dividing the amount of assessments received by 
the city each year on aceount of such improvements, with interest at the rate 
received from the baiilvS in which such assessments were deposited, namely, 
4 per cent, until July 25, 1895, and 1 per cent, thereafter, by the total amount 
of bonds issued for each of such improvements with interest theretofore paid 
and still due thereon ; that the amount due the complainant is to be deter- 
mined by raultiplying the amount of bonds held by him on each of the im- 
provements with interest to date, by the ratio or percentage thus obtained. 
and deducting from the product ail interest paid on the bonds held by hin) 
on each of the improvements prior to the extension of the time of payment, 
July 2, 1898; and decreed that he recover from the city the sum of $3,000, 
with interest at 6 per cent, per annum until paid. From this decree the com- 
plainant below appeals to this court, assignlng for error : First. That the 
court erred in failing to decree against the city for the amount of assessments 



22 135 FEDERAL REPORTER. 

returned delînquent to the eounty for collection. Second. In not permlttlng 
a recovery for the amount of assessments paid to the eounty treasurer of 
Douglas eounty, or for those assessments bought In by Douglas eounty and 
for which It took a deed upon the property assessed. Third. For failing to 
decree for the complainant for such unpaid assessinents as the city had failed 
to collect Fourth. In denylng a recovery for assessments extended under 
ehapter 184, p. 304, of the Laws of 1897. Fifth. Limiting the amount of re- 
covery to his pro rata share of the fund to which the holders of ail the bonds 
were entltled, claimlng that a decree should bave passed for the total amount 
of hIs bonds and interest. SIxth. That the court erred in limiting the interest 
to 4 per cent, prior to July 25, 1895, and to 1 per cent, thereafter ; insisting 
that he should hâve reeovered 6 per cent, from the dates of collection, because 
of the city's conversion of such sums at such dates. That, if not entltled to 
6 per cent, interest, he should bave been allowed 4 per cent, interest up to 
January 2, 1898, because the charter provided that such funds should be de- 
poslted in the bank at not less than that rate of interest, and the city failed 
to obtain that rate ; and that upon sums coUected by the city interest should 
be computed at 6 par cent, from January 2, 1898, the date of the maturity of 
the bonds. Seventh. The complainant also assigued for error that the court 
frred in its method of determining the amount that the complainant was en- 
titled to recover. 

Chester B. Masslich, for appellant 
Thomas E. Lyons, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). We are not put 
to the necessity of determining the question of the personal Hability of 
the city of Superior upon thèse bonds. With respect to somewhat 
similar obligations its Hability was considered by us in King v. City of 
Superior, 64 C. C. A. 499, 117 Fed. 113, and by the Suprême Court of 
Wisconsin in Fowler v. City of Superior, 85 Wis. 411, 54 N. W. 800. 
The authority of the latter case is, however, somewhat shaken by the 
later case of Uncas National Bank v. City of Superior, 115 Wis. 340, 
91 N. W. 1004. The appellant, the owner of tlie bonds in question, 
has, for the purposes of this suit, waived any claim thereon except for 
such relief as he may be entitled to growing out of the acts and omis- 
sions of the city with respect to the assessments pledged for the pay- 
ment of the bonds. Therefore, within the theory of the bill and stipu- 
lation, the city is not a primary debtor, but merely the légal agent 
through whom the spécial assessments are to be collected. The ttiu- 
nicipality is statutory trustée for collection, bound to the exercise of 
due diligence to collect according to law, enforcing the lien through 
municipal machinery as agent of the owners of the bonds, and an- 
swerable for failure to perform this duty, or in paying over or in fail- 
ing to pay the money collected. New Orléans v. Warner, 175 U. S. 
120, 133,- 30 Sup. Ct. 44, 44 L. Ed. 96. It is not a guarantor of col- 
lection; and, unless there be such failure in duty, there cannot be lia- 
bilitv for noncollection. Roter v. City of Superior, 115 Wis. 243, 91 
N. W. 651. 

It is insisted that the city of Superior should respond for the assess- 
ments returned delinquent to the treasurer of the eounty of Douglas, 
from the fact of such return, and whether in fact collected or not. By 
the gênerai law of the state taxes returned delinquent "shall belong to 
the eounty." But this is the rule only when the eounty levy is equal 
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to or exceeds the amount of delinquent taxes in the returti. Any 
excess must, when collected, be returned to the city. Rev. St. Wis. 
1898, § 1114. Thèse provisions of law deal with the relations between 
cities and counties with respect to the collection of taxes, and do not 
affect the relations between the holder of street certificates or street 
improvement bonds and the city as trustée for collection. The latter 
is responsible for the due exécution of its trust. It is not rendered lia- 
ble because of the methods of accounting provided by statute as be- 
tween itself and the county. It is liable for moneys collected by it, or, 
if collected by another branch of government, for such of those moneys 
coming to its possession under the law. Jenks v. City of Racine, 50 
Wis. 318, 6 N. W. 818 ; Town of Iron River v. Bayfield, 106 Wis. 587, 
83 N. W. 559. The case of Sheboygan County v. City of Sheboygan, 
54 Wis. 415, 11 N. W. 598, does not, we think, sanction the claim hère 
made. There was involved, as between the county and the city, the 
amount of a spécial assessment returned by the city as delinquent and 
charged back to the city. The opinion states arguendo that the holder 
of the certificate was entitled to the amount from the city treasurer so 
soon as the latter received crédit from the county treasurer, because the 
city treasurer had retained the amount out of the taxes collected by 
him. It must therefore be that the amount of the delinquent return 
was less than the county levy. In the later case of The State ex rel. 
Donnelly v. Hobe, 106 Wis. 411, 82 N. W. 336, the charter provisions 
of the city of Superior were considered, and it was expressly ruled 
ihat thèse spécial liens constituted private property until actually dis- 
ciiarged by payment to the owners, or to the respective officers of the 
law authorized to receive payment ; that, if the county treasurer, after 
receiving the dehnquent tax roll, collects the amount of the lien, he 
becomes trustée of the money for the owner or the holder of the lien, 
and that mandamus will lie in favor of the holder to compel payment 
from him. Thèse spécial assessments are private property, and belong 
to the owners of the bonds, not to the municipahty. The law requires 
that they should be carried out on the tax roll in separate columns 
opposite the respective lots affected. Although as a matter of book- 
keeping, the total delinquent tax, whether composed of gênerai tax or 
spécial assessments, or both, is returned to the county treasurer in a 
lump sum, the tax roll delivered to him with the return exhibits the 
spécial assessments in separate columns. There is no need of confu- 
sion, for upon collection by the county treasurer the particular assess- 
ment paid is checked off upon the tax roll. So that it is a matter of 
no difficulty to trace each assessment paid, and the law requires the 
county treasurer to pay to the owner the amount collected. Therefore 
it was held in the Hobe Case that mandamus would lie to compel the 
county treasurer to pay directly to the owner the assessment by him 
collected, without regard to his account with the city treasurer. None 
of thèse cases, as we read them, sanctions the theory that the city be- 
comes liable simply because of the return of the tax as delinquent. 
They place liability upon the ground of the receipt of the moneys by 
the municipality or officer sought to be charged. Thèse suggestions 
dispose of the first, second, and third assignments of error. 

The fburth assignment asserts the right to recover for the âssess- 
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ment extended under the provision of law. The extension of time for 
the payment of thèse bonds and the extension of time for the payment 
of assessments were substantially cotemporaneous, and corresponded as 
to the date of maturity. The appellant had knowledge of the law 
which authorized the extension, and knew of the practice of the city to 
extend assessments. Thèse facts, with knowledge of the gênerai finan- 
cial condition of the city of Superior following the panic of the year 
1893, might well lead to the inference that the appellant gave at least 
a tacit consent to, and exhibited a passive acquiescence in, the extension. 
However that may be, he has failed to show — indeed, he has not at- 
tempted to show — that any loss or harm has accrued to him by reason 
of the extension. The lien granted to him by the law is not lost. So 
far as the record discloses, it remains intact, and as available for his 
protection as it was prior to the extension. 

The fifth assignment questions the action of the trial court in limiting 
the amount of his recovery to his pro rata share of the fund to which 
the holders of ail the bonds were entitled. This fund, derivable from 
the assessments, was a trust fund, pledged to the payment of ail of the 
bonds. The right of the appellant therein was only to such portion of 
the fund realized as the sum of his bonds bore to the entire amount of 
the issue of bonds. It is true that equity favors the vigilant, not the 
slothful; but we think it would be a manifest perversion of equity to 
require a trustée to commit a breach of trust owing to other cestuis que 
trustent, by taking from other bondholders and awarding to the appel- 
lant so rnuch of this fund as would pay his bonds in full. We know 
of no principle of equity which would warrant such a decree. 

The sixth assignment has référence to the question of interest. The 
rate allowed was that which the city receîved from the depositories of 
the fund, and that usually is ail that a trustée in like circumstances 
would be liable to pay. The insistence is based upon the theory that 
the city had converted the fund, but we are unable to concur in that 
contention. 

Several assignments embodied in the seventh assignment in the 
statement of the case go to the manner adopted to ascertain the pro- 
portion of the fund due to the appellant. The method pursued is some- 
what involved, but we need not be careful to détermine its correctness, 
because, whether computed by that method or by any other known 
to us, the amount decreed is greater than the share of the fund 
due to the appellant. Compelled, under the stipulation, to view thèse 
bonds, not as obligations of the city for the payment of money, but 
as mère certificates to pay which the assessments are pledged, there is 
no liability upon the city for the payment of money, except for fallu re 
to put in force the machinery of the law to collect them, or to pay over 
the amount collected. One who is content to invest upon such security 
must take the hazard of collection under and according to law, and 
cannot hold the municipality as guarantor. Therefore the appellant 
hère is only entitled to his pro rata share of the fund collected by the 
city, less the amount which h e has already received. We hâve been 
unable to arrive at the resuit of the decree by the method of computa- 
tion declared. The tables furnished by the appellee (the appellant lias 
furnished none) show that upon the method of computation adopted by 
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the trial court the appellant had received more than he was entîtled to, 
and that upon the theory that the city was chargeable with the moneys 
collected by the county (a theory repudiated by the court below) the 
appellant was entitled to $3,524.91, instead of the $3,000 decreed. We 
hâve adopted another method of Computing the amount due him ; one 
less involved, and possibly more nearly accurate. He is entitled to 
such proportion of the moneys collected by the city as the amount of 
bonds of each class held by him bear to the total amount of bonds 
issued against each such improvement, less the sums previously paid to 
him. 

Thus he Is entitled to 71.70 per cent, of the amount chargeable to 
the city with respect to Clough avenue Improvement ($8,932.78), 
whlch would amoimt to $ 6,404 SI 

And to 10.46 per cent, of the amount collected on the Tower avenue 
Improvement <$35,270.89), whlch would amount to 3,689 34 

$10,094 15 
Less previously received by him on both séries of bonds 8,337 .50 

.$ 1,756 65 
Adding Interest at 6 per cent, from July 2, 1902, to date of decree, 

March 5, 1904 177 30 

Making a total $ 1,934 01 

— being over $1,000 less than he bas been awarded by the decree. We 
should, of course, decree for any assessment collected by the county 
if the moneys so collected had been traced into the hands of the city 
treasurer ; but the finding of the decree, stipulated to be correct as to 
facts, is to the contrary. 

The decree must therefore be affirmed. 



THOMAS CHINA CO. v. C. W. RAYMOND CO. 
(Circuit Court of Appeals, Sixth Circuit. February î, 1905.) 

No. 1,342. 

« 

1. Sale— Breach or WARRANir— Remedy of Pubchaser. 

Where a purchaser of maehinery which does not eomply with the con- 
tract of sale retalns and uses the same, he loses the rlght to resclnd, and 
his only remedy is the recovery of damages for the breach of warranty, 
either by direct action, or by way of counterclaim In an action by the 
seller to recover the purchase price. 

2. Same— Construction of Conteact. 

In a contract for a sale of maehinery, containing a gênerai warranty 
of its fltness for the purpose intended, a further agreement by the sellei 
to replace any part breaking from détective material or improper work- 
manship provides a cumulative remedy only, and, in case parts of the 
maehinery prove détective or break, the purchaser bas the right to rem- 
edy the defects, or procure new parts from other manufacturers, and re- 
cover the reasonable cost and expense thereof from the seller under hi.s 
gênerai warranty. 

3. Same — Action to Recoveb Pkicb— Défenses. 

In an action for the priée of maehinery which bas been accepted, re- 
talned, and iised by the piu'chaser, it is not necessary to allège or prove 
compliance with a provision of the contract requiring the seller to submit 
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the drawings and plans to an agent of tlie purchaser ror approval before 
tiie machinery was built. 

4. Same— Construction of Contract. 

Where a contract to furnlsh for the equipmeiit of a pottery "machinery 
as f ollows" enumerated among other articles kiln doors, such doors are 
"machinery," for the purposes of the contract, and of a requirement there- 
,in that the plans and drawings of the machines should be submitted to 
and approved by an agent of the purchaser before they were built ; and 
the purchaser cannot complain that the doors made were too light or of 
improper design, where they were made in accordance with plans and 
drawings so approved. 

5. Same— Action fok Purchase Peice— Countekclaim. 

Défendant, having contra cted for certain machinery to be built by plaln- 
tiff, wrote for the blue prints showing the size and dimensions of ttie 
machines, from which to build the foundatlons, and they were furnished. 
Held, in an action to recover the purchase price, that défendant was en- 
titled to plead and prove as a counterclaim that the machines sent did 
not correspond in dimensions to such blue prints, and that additional ex- 
pense was incurred in rebuilding the foundatlons, providing It was shown 
that plalntiff kncw the purpose for which the blue prints were wanted. 

0. Appeal— Reveesal— Eeror Peeventing Recovery op Nominal Damages. 
A ,1udgment is not réversible because of an eiToueous construction of a 
contract by the court in its instructions, by which a party was denied the 
riglit to recover damages for a breach, where, under the évidence, only 
nominal damages would hâve beeii recoverable. 

7. Same— Review— Objections to Evidence. 

To entitle a pai-ty to review a ruling overruling objections to the ad- 
mission of évidence, the grouuds of such objections must bave been 
stated. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Billingsley, Clark & De Ford, for plaintiff in error. 
Carr, Stearns & Chamberlain, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is a suit brought by the de- 
fendant in error,^by pétition, to recover from the plaintiff in error 
the unpaid balance, amounting to $2,107, of the purchase price of 
certain machinery used in the manufacture of pottery. The an- 
swer admitted the contract of sale, but denied the performance of 
the conditions to be performed by the plaintiff in the court below, 
and a cross-petition v\'as filed by the défendant in that court to 
establish a counterclaim against the plaintiff for damages alleged 
to hâve been sustained by the défendant in conséquence of specified 
breaches of the contract by the plaintiff. By the verdict of the 
jury, the défendant appears to bave established at the trial a coun- 
terclaim in the sum of $696.92, and the plaintiff to hâve established 
its claim to the unpaid balance of the purchase price stated in the 
contract, and the sum of $193.56 for extras, less the amount allowed 
upon the counterclaim. Judgment for the plaintiff was entered 
accordingly. The défendant, not being satisfied with this resuit, 
brings the case hère, alleging errors in the rulings of the court upon 
the trial. 



THOMAS CHINA CO. V. G. W. RAYMOND CO. 27 

The stipulations of the contract upon whicli the main questions 
of the controversy aiise are as follows: 

"It is understood that your Mr. Harker will examine and O. K. the draw- 
ings of any of the machines we may submlt to hlm before we build the samp. 

"Ship as required within ninety days. 

"We guarantee the above machinery to be of modem design ; to be con- 
structed throughout of the best materials, and to be machine finished accord- 
ing to the very latest standard, with ail parts made trom jigs and templatea 
and interchangeable, and ail the important adjustment finished to microm- 
eter sizes. We agrée to replace f. o. b. cars, Dayton, Ohio, free of charge, 
any parts breaking from defective material or Improper workmanship. We 
guarantee the above machinery to perform in a proper manner ail of the 
duties that are customarily required of machines and machinery of this class 
and charaeter and built for this purpose. 

"Ail agreements are contingent upon strikes, accidents, delays of carriers 
and otber causes beyond our control." 

1. It is complained that the court instructed the jury that they 
might fmd a verdict for the balance appearin<^ to be due upon the 
contract. It is apparent from an examination of the instructions 
that what the court meant was that the jury might take that as the 
starting point, for the court proceeds to state the conditions upon 
which the jury might allow the défendant réductions under its 
counterclaim. We see no objection to submitting the case in this 
way. The défendant had received and kept and used the ma- 
chinery upon the footing of the contract, and had at no tim^e 
claimed the right to rescind, or offered to return the machinery. 
The right to rescind had been lost bv the défendant. The remédies 
of the buyer of machinery on a contract such as this, upon dis- 
covering its defects, were stated by Judge Lurton, in delivering 
the opinion of this court in Dodsworth v. Hercules Iron Works, 
66 Fed. 483, 488, 13 C. C. A. 552, as follows: 

"The flrst was to reject, and give notice of their détermination to the ven- 
dor. This course, if adhered to, would hâve entitled them to sue for a return 
of purchase money, and such other damages as they had sustained by the 
failure of the vendor to fumlsh them the machinery according to the con- 
tract. If the machinery had not been removed by the plaintifï upon notice 
of rejectlon, then the défendants might hâve removed and stored It, subject to 
the risk of the seller, or, if suffered to remain, they might hâve recovered 
storage. The second remedy open to défendants was to aecept the machinery 
and bring an action for breach of the warranty in the contract. The third 
remedy, having paid but part of the price, vyas to set ofC by way of counter- 
claim, when sued by the buyer for the balance due, the damages sustained by 
the failure of the machinery to comply with the contract. Benj. Sales (Cor- 
bin's Ed.) § 1348. The right of rejection was lost by the long-continued use 
of the machinery, which use was utterly Inconsistent with a purpose to resort 
to the first remedy which was open to them, and consistent only with a claim 
of title and ownership. Id. § 1356." 

And see Lyon v. Bertram, 20 How. 149, 15 L. Ed. 847 ; German 
Savings Inst. v. De La Vergne Refrig. Mach. Co., 70 Fed. 146, 17 
C. C. A, 34. The third of thèse remédies is that pursued by the 
défendant in this action. 

2. The court construed to the jury the above-stated stipulation 
in the guaranty of the plaintiff, "We agrée to replace f. o. b. cars, 
Dayton, Ohio, free of charge, any parts breaking from defective 
material or improper workmanship," as intending to provide that 
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the only remedy the buyer should hâve in case of such breakage 
would be to notify the seller, and hâve it replaced by the latter; 
and the court put the matter in this way, as if it answered the claim 
of the défendant that certain articles furnished "were of such im- 
perfect design, material, and construction as to be not only worth- 
less, but dangerous." In this w^e think the court erred. To begin 
with, the defects complained of were other and larger than those 
covered by this limited stipulation relative to breakage. It was 
claimed that thèse articles were of faulty design, and that they 
were within the terms of the gênerai guaranty contained in the 
following words: 

"We gnarantee the above maehlnery to perforai In a proper manner ail of 
the duties that are customarily requlred of machines and machinery of this 
class and character and bullt for this purpose." 

The facts that the parts were broken and might be replaced 
would not, as the court seems to hâve supposed, hâve displaced 
the more fundamental grounds of objection. For broken parts 
might hâve been replaced without fulfilling the guaranty. More- 
over, the court was in error in holding that the promise to replace 
broken parts bound the purchaser to resort to that means of rem- 
edy. The view generally taken of such a stipulation is that it is a 
cumulative promise, and gives the purchaser a spécial privilège in 
addition to such rights as he may hâve under the gênerai war- 
ranty, which he may exercise, or not, as he may see fit. Douglass 
Axle Mfg. Co. v. Gardner, 10 Cush. 88 ; Seîgworth v. Leffel et al., 
76 Pa. 476; Park v. Richardson, 81 Wis. 399, 51 N. W. 572, Mc- 
Cormick v. Dunville, 36 lowa, 645 ; Hefner v. Haynes (lowa) 57 N. W. 
421 ; 24 Ency. of Law (2d Ed.) 1158, 1159 ; Kemp v. Freeman, 42 
111. App. 500 ; Moore v. Emerson, 63 Mo. App. 137. 

It follows that the défendant, in case the parts of the machinery 
were broken or proved defective, might resort to other manufac- 
turers to remedy the defects by supplying new parts. It might 
better fulfill its requirements in that way than by going back to 
the party who had originally furnished the defective machinery. 
Beyond doubt, it is ordinarily the right of a purchaser of warranted 
machinery which has been put into his works for continuous opéra- 
tion, but proves inadéquate for use by reason of defects warranted 
against, to take any reasonably prudent and sufficient means to 
supply the defects; and, if he acts in good faith, he is entitled to 
charge the warrantor with the cost thereof. This rule applies to 
the case at bar. The défendant was therefore entitled to prove 
under the counterclaim that such defects appeared; that it took 
proper measures to remedy them, and at what fair cost. Benjamin 
V. Hillard, 23 How. 149, 16 L. Ed. 518 ; Marsh v. McPherson, 105 
U. S. 709, 26 L. Ed. 1129; Bixby v. Normal School Association 
(lowa, 1899) 98 N. W. 234; Wood's Mayne on Damages, 160; Cut- 
1er V. Close, 5 Car. & Payne, 337, per Tindal, C. J. 

Such cases are illustrations of the gênerai rule stated by the 
Lord Justices in the Court of Appeal. Le Blanche v. London & 
Northwestern Ry. Co., 1 Corn. PI. Div. 286. "I agrée," said James, 
L. J., "that the generaî rule is that a person with whom a con- 
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tract has been broken bas a right to fulfill that contract for himself 
as nearly as may be; but he cannot do this unreasonably or op- 
pressively, as regards the other party, or extravagantly." To the 
same effect is the statement of Mellish, L. J. Bagallay, L. J., pre- 
ferred the following statement: 

"If the party bound to perform a contract does not perform it, the other 
party may do so for Mm as reasonably near as may be, and charge him for 
the reasonable expense incurred in so doing." 

Probably there should be a proviso that the expenses be not 
greater than the loss which the party incurring them would other- 
wise incur, unless this proviso is implied in the language quoted. 

3. It is contended that, as the pétition states that the drawings 
and plans for the machinery were submitted to and approved by 
the defendant's agent Harker, and that this was not proved, the 
plaintifï could not recover. But this was an objection to receiving 
the machinery, and was not available in défense of a suit brought to 
recover the price of the property which had been received and used 
by the défendant. It was not material to be alleged, or, if alleged, 
to be proved. 

4. It is further objected that the court erred in saying to the 
jury that if they found that the plans of the kiln doors, which were 
claimed to be defective, were approved by him (Harker), the de- 
fendant could not now complain that the doors were too light or 
vv'ere of improper design. This objection is supported by the con- 
tention that Harker was not the agent of the défendant, and, fur- 
ther, that the kiln doors were not a part of the machinery. But 
the proposition of the plaintifï which was accepted by the de- 
fendant States that "it is understood that your Mr. Harker will 
examine and O. K. the drawings of any of the machines we may 
submit him before we build the same" ; and while it might be that, 
in the common meaning of the words, "kiln doors" would not be 
classed as "machinery," yet the contract in this case treats them as 
such. The proposition of the plaintifï was, "For and in considéra- 
tion of the hereinafter-named amount, we propose to furnish you 
in good shipping order, machinery as follows: f. o. b., Lisbon, 
Ohio," and the kiln doors were enumerated thereunder. The court 
did not err in treating thèse facts as settled by the contract. So, 
in regard to the form and dimensions of the kiln doors, if the 
drawings thereof were submitted to and approved by Harker, and 
were constructed according to the drawings, the défendant cannot 
now be heard to complain. 

5. The défendant offered to prove that while the plaintifï was 
getting the machinery ready the défendant was engaged in pre- 
paring the foundations for it, and sent to the plaintifï a request 
for blue prints describing the form and dimensions of the machin- 
ery ; that the plaintifï sent them, and the défendant built the foun- 
dations of masonry corresponding therewith ; that, with respect to 
some of the machines, they did not correspond with the blue 
prints, and it became necessary for the défendant to change the 
foundations to conform with the machines. This proof was re- 
jected; the court being of opinion that the contract did not require 
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the plaintiff to furnish blue prints to the défendant, that tliey _were 
for the use of its own workmen, and that, it being a matter inde- 
pendent of the contract, it was net a proper matter for a counter- 
claim in a suit upon the contract. But it was a matter arising 
dnring the exécution of the contract, and intimately related to it. 
Tf the circumstances were such as to impose a légal liability upon 
the plaintiff for misleading the défendant to its préjudice, we think 
that, upon the broad principles on which the privilège of asserting 
a counterclaim rests, the défendant should hâve been permitted to 
prove this claim. The plaintifif raised no objection on légal 
grounds to this item of counterclaim, but in its reply denied the 
existence of it. It vifould seem the plaintiff must hâve known that 
the défendant would prépare the foundations for the machinery, 
and we think there was enough in the évidence from which the 
jury might reasonably hâve found that the plaintiff knew that the 
blue prints were wanted for that purpose. If the plaintiff had 
such knowledge, and furnished the blue prints to show the dimen- 
sions of the machinery it would put in, and the défendant relied 
upon being supplied with machinery of the dimensions specified, 
and was prejudiced by its not being of such dimensions, the plain- 
tiff would be liable therefor. It amounted to a supplementary 
agreement on the part of the plaintiff by which the particular 
dimensions of the machinery which had not been expressly defined 
in the contract were made certain. Tf the plaintiff did not know, 
and is not chargeable with knowledge because he ought to hâve 
known, that the blue prints were requested for the purpose of 
enabling the défendant to properly construct the masonry, the 
resuit would be différent. It would not be chargeable with con- 
séquences which it could not foresee. We are therefore of opinion 
that the évidence should hâve been received, and its bearing and 
limitations explained to the jury. 

6. Damages were also claimed by the défendant upon the ground 
that the machinery was not shipped within the time agreed, which 
was within 90 days, "as required." The défendant called for the 
machinery July 23, 1901, which was 90 days after the date of the 
contract. But it was not ail shipped until some time in October 
following. The court instructed the jury that this provision meant 
"as required" by the needs of the purchaser, and not as called for 
by it. We more than doubt whether this is the proper construc- 
tion of that term of the contract. But as no compétent évidence 
was given of the damages resulting from its nondelivery, the de- 
fendant was not entitled to recover any, and the error of the court 
proves harmless. Evidence was given that the plant cost $80,000, 
and that certain of the machines had a capacity for production 
stated. But thèse data were not sufhcient to prove the rental value 
of the plant or of a machine, or the earning value of either. Coun- 
sel for défendant insists that it was entitled at least to nominal 
damages. But such a recovery would establish no right surviving 
the purposes of the suit — as, for instance, a right pertaining to the 
title to property — or détermine a question of costs, and the claim 
to damages falls under the maxim, "De minimis non curât lex." 
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Haven v. Beilder Mfg. Co., 40 Mich. 286; Lewis v. Flint & P. M. 
R. Co., 56 Mich. 638, 23 N. W. 469, 13 Cyc. 20. 

7. Tlie plaintiff called as a witness one Jester, who testiiied that 
he was "erecting engineer" for the plaintiff; that he was a partici- 
pant in the préparation of the contract, and knew what articles 
were delivered under it, and their qualities, dimensions, and the 
circumstances of their delivery and érection; that the machinery 
was built in conformity with the spécifications of the contract; 
and that there was no "departure from the contract at ail." 
Then, on cross-examination, he was asked whether, on an occa- 
sion identified as a visit to a machine shop, he did not say "to the 
man in charge that the machinery furnished to the Thomas China 
Company was too light." The question was objected to, but no 
ground for the objection was stated. The court sustained the ob- 
jection, but did not assign its reasons. Counsel for défendant ex- 
cepted to the ruling, stating that he expected the witness to answer 
in the affirmative. This ruling is now supported upon the grounds 
that the witness could not bind the plaintiff by such a déclaration, 
and that it was not an impeaching question, because his testimony 
in chief related only to the conformity of the machinery with the 
spécifications of the contract. It should be admitted that the sup- 
posed déclaration would not bind the plaintiff, but the défendant 
contends the question was compétent for the purpose of impeach- 
ing the witness. It is not clear whether the second question of 
counsel was intended to inquire whether the plaintiff had fully 
conformed to the contract, or only as regarded the spécifications, 
If the latter, the court did not err. Error should clearly appear. 
in order to warrant a reversai of the judgment by reason of it, and 
upon this point there is no certain ground. 

8. Counsel for the plaintiff proposed to the witness Schroll this 
question : 

"State whether or not the machine which you finally delivered to the Thom- 
as China Company was mannfactured and tiimed eut as qulckly as it could 
be done in vlew of the strike?" 

This was objected to, but no ground was stated for the objection. 
The objection Avas overruled, and the défendant exceptecî. The 
witness answered that it was. The matter was relevant to the is- 
sue, and, if counsel intended to save their objection, they were 
bound to assign their reasons for it, so that the court might pass 
upon them. This is the well-settled rule. 

There are one or two minor questions raised, but not very 
clearly presented. As they may not arise upon another trial, we 
will pass them. 

The judgment must be reversed, with costs, and with a direction 
to award a new trial. 
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THE EDWARD SMITH. 

(Circuit Court of Appeals, Slxth Circuit. January 14, 1005.) 

Nos. 1,350, 1,351. 

X Admibaltt— Revikw on Appbal— Findings Of Fact, 

Where the district judge In an admiralty cause saw and hcard the wlt- 
nesses, a Judgraent based on findlngs of fact made on conUicting évidence 
wlll aot be reversed by an appellate court, unless tUere is a decided pré- 
pondérance of évidence against it 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dlg. Admiralty, 5 TTC] 
2. Collision— Steam Vessels Meeting Tow— Cbowdinq by Oveetaking Ves- 

SEL IN CHANNEL. 

ïhe steamers Masaba and Smith were passing up througb Lake St. 
Clair, and, about the tlme they enterod the dredged ehannel leading to 
the canal, passing signais were exchanged with the Aurora, comlng down 
with the barge Aurania In tow, then coinlng out from the canal some two 
miles away. The Masaba, whlch was the larger and faster vessel, and 
havlng a tow, about this tlme overtook the Smith, and, wltbout any agree- 
ment by signal, undertook to pass her on the starboard side, entering the 
ehannel nearly abreast. In violation of the rules governlng the navigation 
of the canal and approaches. The vessels were nearly abreast, and not 
over 100 feet apart, when they passed the Aurora, and the Smitb, whicli 
had checked speed somewhat, wns affected by tlie suction of the Mas.nba, 
and sheered toward the Aurora, but Inereased her spced and overcame the 
suctlon, passing In safety. She then checked ngaiu, and was again 
caused to sheer by the effect of the suctlon, crossiug the Aurora's tow- 
line, and comlng into collision with the Aurania ; botU vessels being so- 
riously injured. Ueld, that the Masaba was primarily in fault, and llable 
to both the Aur.ania and Smith ; thnt the latter was also in fault, and 
responslble for halC the damages to the Aurania and herself, on the ground 
that she permitted the Masaba to attempt to pass. In violation of the 
rules, wlthout protest, or that she dld not drop behlnd before meeting the 
tow, and in checking unreasonably a second time under conditions whlch 
subjeeted her more strongly to the Influence of suctlon after passing 
the Aurora. 

[Ed. Note. — Collision, overtaklng vessel, see note to The Rebecca, 60 
C. C. A. 254.1 

Appeal and Cross-Appeal from the District Court of the United 
States for the Northern District of Ohio. 
For opinion below, see 105 Fed. 987. 

In No. 1,350: 

Shaw, Warren, Cady & Oakes and H. Putnam, for appellant. 

Goulder, Holding & Masten, Hoyt, Duscin & Kelley, and C. E. 
Kreiner, for appellees. 

No. 1,351: 

Hoyt, Dustin & Kelley and C. E. Kremer, for appellant. 

Shaw, VV'arren, Cady & Oakes and Goulder, Holding & Masten, 
for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from a decree of the 
District Court, sitting in admiralty, pronounced by Ricks, District 
Judge, condenming both the steamer Edward Smith No. 2 and the 
steamer Masaba for a négligent collision between the steamers Edward 
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Smith No. 2 and the barge Aurania, by which both the steamer and 
the barge sustained heavy damages. The colHsion occurred in or 
near to the dredged channel by which the canal proper is approached 
from the head of Lake St. Clair. It occurred in broad daylight on July 
34, 1898, and the vessels impHcated were long in view of each other, 
having exchanged passing signais when nearly two miles apart. The 
original libel was filed by the owners of the Aurania against the steamer 
Edward Smith No. 2 and the Masaba. The Edward Smith filed a cross- 
libel against the Masaba to recover her own damages. The other facts 
essential to be now stated are thèse : 

The barge Aurania, in tow of the steamer Aurora, was bound down. 
The steamer Edward Smith No. 2 and the steamer Masaba, having 
in tow the barge Manda, were bound up ; the Smith being on the port 
side. The position at the time of the collision is fairly indicated by a 
diagram from brief of the proctors for the owners of the Smith : 



Avranift 



'C::^ 



Auras* 




About the time that the Aurora came out of the canal proper she 
exchanged passing signais of one blast with both the Smith and the 
Masaba, which were then about the head of the lake, and coming up 
abreast, or nearly so. The course of the Aurora and her tow, the barge 
Aurania, was, in accordance with this agreement, directed well over 
to the western side of the dredged channel, and the Smith was safely 
passed about 100 feet on the port side of the Aurora. But, after the 
135 F.— 3 
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Smith had so safely passed the Aurora, she took a sudden and rapîd 
sheer across the bow of the Aurora's tow — the Aurania — resulting in 
a collision in which both the Smith and the Aurania sustained severe 
injuries ; the Smith sinking rapidly on the western side of the dredged 
channel, while the Aurania went aground on the opposite side. 

It is conceded on ail sides that the navigation of the Aurora and of 
the Aurania was without fault, and that she is entitled to recover her 
damages against either the Smith or the Masaba, or against both, unless 
it is shown that the sheer of the Smith was due to some cause for which 
neither of the libelees is to be condemned. 

The district judge heard and saw the witnesses, who testified orally 
in the court below, and his finding of fact upon a question of confîicting 
évidence is entitled to much weight. In the case of The City of Cleve- 
land V. Chisholm, 90 Fed. 431, 434, 33 C. C. A. 157, we said: 

"Notwithstanding this rlght of retrial hère, the rule prevalls that the 
judgment of the District Court will not be reversed, when the resuit dépends 
ulone upon questions of faet depending upon conflicting évidence, unless there 
is a decided prépondérance against the judgment, where the trial judge saw 
and heard the witnesses and had an opportunity of weighing their intelligence 
and candor." 

The same rule applies in other Circuit Courts of Appeal. Pioneer 
Fuel Co. V. McBrier, 84 Fed. 495, 497, 38 C. C. A. 466 ; The Brandy- 
wine, 87 Fed. 652, 31 C. C. A. 187; The Captain Weber, 89 Fed. 
957, 33 C. C. A. 452. When, however, the évidence is taken before an 
examiner, this rule does not apply. The Glendale, 81 Fed. 633, 26 C. 
C. A. 500; The Sappho, 94 Fed. 545, 36 C. C. A. 395. 

There were three questions of fact, upon which the évidence was 
very conflicting, which hâve an important bearing upon the results. 
One of thèse was the relative position of the Smith and Masaba at the 
time of the former's sheer. The libel filed by the owners of the Au- 
rania, as well as the cross-libel filed by the Smith, against the Masaba, 
aver that at the time of this sheer the Smith and the Masaba were about 
abreast and very close together. The Masaba had a length of 310 feet ; 
the Smith 318 feet. The Masaba had a greater beam by 3 feet. The 
Smith was loaded, having a 1,500-ton cargo. The Masaba was empty, 
but had a tow and some 800 or 900 tons of water ballast. The Smith 
drew about 13 feet 6 inches forward and about a foot more at her stern. 
The Masaba, moving, was drawing about 4 feet forward, but at her 
stern, when moving with her tow, about 15 feet, and in the shallow 
water of the canal entrance possibly a foot or so more. The Masaba 
was not only the larger, but also the faster, beat, and before and about 
the time of the sheer her speed was slightly the greater. That the 
Smith had passed the Masaba at Détroit is admitted. The Masaba 
followed the Smith out of the Détroit river and into Lake St. Clair. 
The claim that the Masaba passed the Smith while crossing Lake St. 
Clair, so that, when the head of the lake was reached, the Smith was 
the overtaking vessel, is not established. The évidence upon the point 
is conflicting. But the trial judge who heard and saw the witnesses 
reached the conclusion that the Masaba was endeavoring to pass the 
Smith, and had been the overtaking vessel ail the way across Lake 
St. Clair, and that at the time of the sheer, and for some short time 
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before, had been traveling almost abreast of the Smith ; the stems of 
the two boats being about together, while the bow of the longer vessel 
was from 50 t,o 75 feet in advance of the stem of the shorter steamer. 

Another of the disputed questions of fact was as to the locality of the 
colHsion. The weight of évidence is that it occurred from one-half to 
one mile below the canal proper, the canal with visible banks, and in 
the dredged channel by which the canal proper is approached from 
the head of Lake St. Clair. There is some doubt about the vifidth of 
this approach at the time of the collision. Its officiai width, as shown by 
charts, is now about 400 feet, narrowing until canal banks proper are 
entered, when the width is about 300 feet. The probabilities are that 
this collision took place where there was a navigable channel, including 
the dredged or improved approach, of close onto 800 feet. Under 
the canal régulations this improved channel of approach, both above 
and below the dikes of the canal, is comprehended in the canal, and 
within the rules for canal navigation. 

The faults charged against the Masaba in the libel of the Aurania, 
which are relied upon, are: First, that she persisted in an effort to 
overhaul and pass the Smith in the shallow waters of the canal approach 
at the head of Lake St. Clair ; second, in going so close to the Smith as 
to interfère with her steering and in causing her to sheer. 

In the cross-libel of the Smith against the Masaba, the faults charged 
are : First, that she attempted to overhaul and pass the Smith without 
any agreement by signais; second, that upon getting abreast of the 
Smith she persisted in her effort to pass after entering upon the narrow 
waters of the dredged channel, in violation of the rules and régulations 
for the navigation of the canal, which forbid two vessels entering 
abreast, or to pass another vessel in the canal while going in the same 
direction; third, in not dropping astern on the approach of the down- 
bound Aurora and her tow until they should get through the canal; 
fourth, that she crowded so close upon the course of the Smith that the 
latter could not safely drop astern, nor be steered saf ely, and caused her 
by suction to sheer over into the course of the Aurania. 

That the Masaba was violating the rules regulating the navigation of 
the St. Clair Flats Canal, in that she had entered the dredged channel 
practically abreast of the Smith, and that she persisted in her effort 
to pass the Smith after getting into the approach, we hâve no doubt. 
Still, if her violation of thèse canal rules did not contribute to the sheer 
of the Smith, she is not to be condemned. But the burden is upon 
her to show that her violation of the rules did not contribute to the col- 
lision, which occurred while she was proceeding in défiance of the canal 
régulations. Belden v. Chase, 150 U. S. 675, 14 Sup. Ct. 264, 37 L. 
Ed. 1218. 

We will not now stop to consider whether the Masaba has shown that 
her violation of thèse canal rules had nothing to do with the sheering 
of the Smith. There is a much larger question, or two of them, and if 
the Masaba can escape condemnation upon thèse greater matters she 
will hâve little trouble with the breaches of the minor rules of naviga- 
tion. The Masaba, as we hâve already seen, was the overtaking vessel. 
She had not ceased to be in that category when the Smith took her sheer. 
The évidence satisfactorily establishes that for perhaps half a mile 
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and more the two boats had been almost abreast, the stem of the Masaba 
being from 50 to 100 feet in advance of the stem o£ the Smith. The 
difiference in speed was little, about one mile per hour in favor of the 
Masaba. She was probably two miles behind the Smith on coming out 
of Détroit river, and had almost come abreast before reaching the head 
of the lake. But without passing she seems to hâve then pulled out to the 
starboard, "to get away from the Smith's smoke." But she was very 
soon again headed for the canal, which put her on a course converging 
upon that of the Smith. It is not plain just when this course brought 
her again into close proximity with the Smith, but the weight of évi- 
dence seems to indicate that she came abreast, or nearly so, about the 
time passing signais were exchanged between the down-bound tow 
and the Smith and Masaba. This was probably IJ^ miles below the 
canal proper. 

Upon this matter of the proximity of the Masaba to the Smith at the 
time and just prior to the sheer there is much conflict. The witnesses 
estimate this distance ail the way between 700 and 50 feet. The ex- 
trême estimâtes come from the decks of the Smith and the Masaba. 
The average distance, as testified to by the witnesses from the deck of 
the Masaba and her tow, the Manda, is from 300 to 400 feet, a distance 
which, if credited, will quite overthrovi' the theory that the Masaba's 
suction caused the sheer of the Smith. Upon the other hand, the aver- 
age estimate by the witnesses from the decks of the Smith, the Aurora, 
and the Aurania is 100 feet or less. 

We hâve considered ail of the évidence, including Miss Green's 
photograph, and the expert opinion as to the distance of the Masaba 
from the Smith when this was taken, according to the laws of optics 
and photography. Without going into détails, we are of opinion, from 
ail the circumstances and ail the conditions, that the Masaba, at the time 
of the Smith's sheer, was not more than 100 feet ofï the Smith's star- 
board hand, and that the sterns of the two boats were about abreast, the 
stem of the Masaba being some 50 or 75 feet in advance of the stem of 
the Smith ; the latter being the shorter boat by some 90 feet. We are 
also quite of the opinion that at this distance, between two boats so un- 
equal in length and displacement, traveling in the same direction, and 
in shallow water, where suction is more likely to be felt, the navigation 
of the Smith was influenced and her steering made uncertain, and that 
the proximate cause of the sheer of the Smith was the suction of the 
Masaba. As the overtaking vessel, it was' the duty of the Masaba 
to keep out of the way of the Smith, and this means that it was her 
duty, whether the Smith had tacitly consented to being passed or not, 
to keep far enough ofï the course of the latter to avoid the influence of 
suction. The Ohio, 91 Fed. 547, 550, 33 C. C. A. 667. 

But we do not think that the Smith has so fully met the burden which, 
as between her and the Aurania, devolves upon a vessel which endeav- 
ors to excuse her sheer. In the case of The Ohio, 91 Fed. 547, 549, 33 
C. C. A. 667, where the Siberia endeavored to excuse a sheer across 
the course of the Ohio by showing that it was caused by the suction of 
the Mather, a passing vessel, we said : 

"If this swing from her course was caused wholly by the wrongful ap- 
proach of the Mather, and could not hâve been prevènted or broken before 
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the coHlston by the use of ail the means whieh were reasonably withln the 
eontrol of those charged with her navigation, she must be acquitted; for the 
cause of tlie collision would be a cause not produced by her. But the burden 
is upon her to show, not only that her sheer was caused bythe wrongful eon- 
duct of the Mather, but that her own management was such, both before and 
after the sheer, as not to hâve contributed to the final collision." 

We cannot assent to the argument that the Smith was misled and 
had no sufficient reason to suppose that the Masaba would persist in her 
effort to pass after reaching the dredged approach to the canal, a thing 
prohibited by the canal rules, or would persist in going abreast, a course 
likewise forbidden by the canal rules. But it is difficult to see how she 
could fail to misapprehend her purpose to persist in her effort to pass, 
or at least to continue abreast. The libel of the Smith, referring to this 
matter, says: 

"As the Masaba came up abreast of the Smith, she came in doser to the 
latter on a course somewhat converging with the Smith's course. When her 
bow was thus abreast of the Smith, it was apparent that, as the vessels were 
then going, the Smith mnst enter the canal abreast of the tow. Thereupon, 
it being apparent that the Smith could not get ahead of the Masaba, which 
continued going at apparently full speed, the Smith's engine was cheeked in 
an endeavor to drop behind the tow." 

This refers to a checking which occurred at the head of the lake, and 
just before entering the canal approach, and just before the exchange 
of passing signais with the Aurora. This first checking does not seem 
to hâve been made with any view of dropping back. Mr. Moore, her 
first ofScer, and in charge of her navigation then, says of this : 

"I saw the Aurora coming out, with lier consort, the Aurania, and was 
getting up pretty close to them, and I looteed around and saw the Masaba 
nearly abreast of us. We ran along a little while, and it wasn't a great whlle 
before he pulled up abreast of us. I was getting pretty well to the dredged 
eut then, and I cheeked down, which was a thing we always do there, gener- 
ally check down and go slow speed, and ran along a little while, and I cheeked 
the second time. I didn't care to be too fast and get up when the Aurora 
was in the narrow channel. I thought probably his barge would be steering 
a little bad then, and I wouldn't care to meet him." 

The Smith's libel says of this second checking : 

"Thereafter the Masaba crowded over toward the Smith, and the latter was 
kept ofC to port and cheeked a second time to as slow an engine as she could 
take and maintain steerage way ; but the Masaba seemed to draw her along 
and pass very slowly, and, as the Aurora and Smith were about to meet and 
pass, the suction of the Masaba caused the Smith to sheer to port and toward 
the Aurora, and she was rung up full speed under a hard aport wheel to 
break sheer and avoid a collision." 

She recovered from this sheer, and the Aurora passed safely. Not 
wamed by the effect of this checking when so close to a larger and 
faster boat going in the same direction, the libel says, she "was again 
cheeked as soon as she was started," when she went off again on another 
sheer, which was not broken by the tactics before employed, with the 
resuit that she was carried across the Aurora's towline and into col- 
lision with the Aurania. 

The faults of the Smith are that she did not seasonably signify her 
unwillingness that the Masaba should pass her, or that she did not drop 
behind before entering the canal approach and before meeting the down 
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tow, and in checking unseasonably and irrationally, under conditions 
which were likely to subject her more strongly to the influence of 
suction at the stern of the Masaba. To check again after recovering 
from the first sheer, a sheer manifestly due to the more effective exer- 
tion of suction by reason of having dropped back under a reduced speed, 
was to invite a répétition of the same conséquences before experienced. 
This checking under the conditions existing, aside from the failure to 
protest against the persistent effort of the Masaba to pass under the 
complications due to the passing of the down-bound tow, was a posi- 
tive fault in navigation, after the force of suction had begun to manifest 
itself. Her déviation from her course under such circumstances was, 
therefore, not solely due to the fault of the Masaba. We may repeat 
and apply hère what we said in the case of The Ohio, supra, in référence 
to the sheer of the Siberia : 

"But the Siberia does not exonerate herself from liability to the Ohio by 
simply showing that she thus came within the infltience of the suction of a 
passing steamer. The Ohio has a rlght to call upon her to show that she 
was brought within this dangerous influence without fault, and that there 
was no fault in her management after this force began to exert itself upon 
her." The Ohio, 91 Fed. 547, 33 C. C. A. 667. 

The Smith has not met this burden in either particular. 

A somewhat less stringent rule of responsibility is applicable when 
we come to détermine the liability of the Masaba to the Smith. Thus, 
if the Masaba by her own wrongful conduct placed the Smith in a po- 
sition of immédiate and extrême danger, she would not be held to blâme 
if she did something wrong in her endeavor to extricate herself, and 
should not be held to hâve contributed to her own damage. The Ohio, 
91 Fed. 547, 558, 33 C. C. A. 667 ; The Maggie J. Smith, 123 U. S. 349, 
355, 8 Sup. Ct. 159, 31 L. Ed. 175. But that is not the case hère. The 
faults of the Smith for which we hâve held her liable are not faults 
in extremis. True, she was wrongly crowded so close by a larger 
and faster steamer, going through shallow waters, that the influence of 
suction was to be apprehended. But she sufifered herself to be placed 
in this position without her consent, but also without protest. When 
she realized that the Masaba intended to persist in an effort to pass her 
in the waters of the canal, or to traverse them abreast, both being in 
violation of the rules regulating the navigation of the canal, she still did 
not protest. To avoid a continuance of a situation which involved a 
violation of the canal rules, she checked, not once, but twice — a course 
which plainly involved increased danger of sheering. 

But it is said that the burden upon a large steamer overtaking a small- 
er and slower one, in confined and shallow water, is so great, and the 
faults of the former so much greater, that the overtaken and smaller 
steamer should not be held to a division of damages. For this rule 
counsel cite the cases of The Great Republic, 23 Wall. 20, 35, 23 L. Ed. 
55, and The Oregon, 158 U. S. 187, 15 Sup. Ct. 804, 39 L. Ed. 943. 
It may be conceded that the Masaba was the chief offender, but it can- 
not be averred that the faults of the Smith were trivial, or that the 
faults of the Smith did not eflFectively contribute, or that they hâve not 
been plainly established. Under such circumstances there is no other 
rule than a division of damages, although it would seem more équitable 
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if the greater damages could be charged against the vessel primarily 
and chiefly responsible. 

Without an undue extension of this opinion, we cannot in détail con- 
sider a number of arguments which liave been presented in behalf of the 
appellees. It is enough to say that the case has been examined in ail 
its phases, and we hâve deemed it sufficient to présent only the leading 
grounds upon which we rest a judgment of affirmance. 



LEHMAN V. GRAHAM, 

(Circuit Court of Appeals, Flfth Circuit February 15, 1905.) 

No. 1,356. 

1. FEDEKAL COUETS — JUEISDICTION— INJXINCTION TO STAT ENFOBCEMENT OF 

JUDGMKNT OF STATE COUBT. 

Kev. st. § 720 [U. S. Comp. St. 1901, p. 581], providing that a wrlt of 
Injunction shall not be granted by a court of the TJulted States to stay 
proceedings In any state court, except under a bankruptcy law, does not 
prevent a fédéral court In a suit withln its jurisdiction by reason of dl- 
versity of citizenship and the amount involved from granting relief against 
a judgment of a state court obtained by fraud or on other équitable 
grounds, where such relief could be granted if the judgment were that of 
a fédéral court ; and in such case a preliminary injunction may be grant- 
ed to prevent the collection of the judgment by exécution or otherwise. 

[Ed. Note. — Fédéral courts enjoining proceedings of state courts, see 
notes to Gardner v. Bank, 16 C C. A. 90 ; Central Trust Co. v. Grantham, 
27 C. C. A. 575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

2. Appeal— Review— Obdee Gbantinq Peeliminaet Injunction. 

The granting of a preliminary Injunction rests In the sound judicial 
discrétion of a Circuit Court, and, while its order granting such injunc- 
tion Is reviewable, it wlll not be disturbed on appeal unless it is violative 
of the rules of equity that hâve been established for the guidance of Its 
discrétion. 

3. Same. 

Where a preliminary Injunction has been granted on a swom blll, which 
présents grave questions of law, to prevent Immédiate and certain Injury 
to the moving party, and it appears that no injury will resuit therefrom 
to the défendant which cannot be provided against by a bond, the appel- 
late court on an appeal from the order will not consider questions going 
to the merits of the bill, which should be raised by proper pleadings and 
flrst presented to the trial court 

Appeal from the Circuit Court of the United States for the Southern 

District of Florida. 

This Is an appeal from an 'interlocutory deeree granting a temporary In- 
junction. John A. Graham filed the bill against Francis Irsch and D. Leh- 
man. The material averments of the bill are as follows : 

(1) On May 5, 1891, Graham was indebted to Irsch in the sum of $4,000. 
To secure this debt, he made his note and mortgage, payable to Irsch on de- 
mand. By the mortgage he conveyed to hlm an undlvided Interest In lands 
situated In the Southern District of Florida. 

(2) On the same day, as collatéral and additlonal security for the payment 
of the debt, Graham assigned to Irsch his right and interest in a mortgage 
made by one James W. Lyman to Graham, which mortgage covered real es- 
ta te thereln described. This mortgage was made to secure a note for $5,- 
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230.89, and Graham agreed wlth Irsch to transfer and dellver the note, also, 
as collatéral security to further secure the $4,000 debt to Irsch. 

(3) On September 15, 1891, Irsch brought suit in the United States Circuit 
Court for the Northern District of Florida to foreclose the mortgage executed 
by Graham to Irsch. On May 18, 1893, a decree of foreclosure was entered. 

(4) On August 15, 1893, by agreement In open court made between the so- 
iieltors of Irsch and Graham, the decree of foreclosure was amended so as 
to make it embrace as a decree of foreclosure the right, title, and Interest of 
Graham in the note and mortgage of James W. Lyman to Graham, which had 
been assigned as collatéral security for the payment of the $4,000 note made 
by Graham and payable to Irsch. 

(5) The purpose of this agreement and amendment to the decree, and the 
only purpose, was to foreclose and sell the right and interest of Graham in 
the note and mortgage so pledged by him as collatéral. 

(6) At the time of this agreement Graham still held possession of the note 
made by James W. Lyman, not having transferred the same to Irsch, but, pur- 
suaut to such agreement, he now transferred it, writing thereon : "Pay to 
Francis Irsch, subject to the terms of assigument heretofore made. John A. 
Graham." It was fully understood and agreed between the parties at this time 
that the transfer of Graham's interest in the note was only as collatéral se- 
curity for the payment of the debt of $4,000, which Graham owed to Irsch, 
and that the transfer was made in accordance with the consent decree entered 
August 15, 1893. 

(8) On April 3, 1894, a deflciency decree was entered in said cause in favor 
of Irsch and agalnst Graham for $4,163.52. 

(9) By act of Congress the foreclosure suit and proceedings therein were 
transferred to the Circuit Court of the United States for the Southern Dis- 
trict of Florida and became part of the records thereof. On March 5, 1902, 
Graham fully paid the deficiency decree. 

(10) That Irsch and Lehman consplred to defraud Graham, and fraudulently 
to charge him as an indorser and guarantor of the note of James W. Lyman, 
îind to violate the stipulation and agreement of counsel and the decree of 
the court thereon. 

(11) That, pursuant to this conspiracy, Lehman took the note of James W. 
Lyman as security for a previously existing indebtedness of Irsch to him, and 
did not pay or give any considération therefor, and that he took the note with 
actual knowledge that Graham was not liable as an indorser thereon, and 
with notice of the terms of indorsement thereon, and of the agreement between 
Graham and Irsch. 

(12) That Lehman never acquired ownership or title to the note, and that 
the transaction of Irsch and Lehman was a fraud and device to charge Gra- 
ham as an indorser, and to violate the terms of the agreement and the decree 
made pursuant thereto. 

(13) That, for the purpose of defrauding Graham, D. Lehman, on August 12, 
1896, brought suit in the circuit court of Duval county. Fia., against Gra- 
ham, as an Indorser on the note of James W. Lyman, and obtained judgment 
thereon on May 14, 1897, for the sum of $8,433.65. This judgment was again.st 
Gi-aham en the allégation that he was an indorser and guarantor of the Ly- 
man note. ♦ » • 

(16) That since the entry of the judgment in favor of D. Lehman and 
against Graham in the Circuit Court of Duval county, Fia., Graham bas paid 
aud satlsfled in full the deflciency decree taken and entered against him by 
Irsch, and ail costs and charges thereunder, and that thereby he bas satisfied 
and paid in full the original note and mortgage given by him to Irsch, and 
that the judgment in the circuit court of Duval county, Fia., Is a second and 
double charge, claim, or lien against him. 

(18) That Graham has requested Lehman to cancel the Judgment, and that 
he refuses to do so, and has sued out writs of garnishment thereon. 

(19) It is also alleged that D. Lehman has caused a copy of the judgment 
which he recovered against Graham to be recorded in the public records of 
Manatee county. Fia., in which county Graham owns real estate, and that such 
judgment constitutes an apparent lien and cloud upon Graham's title to lands 
situated in that county, although he avers that the judgment is not valid or 
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effective, and bas, In fact, been pald. It l8 also alleged that the original judg- 
ment hais been destroyed by flre, and that Lehman Is prosecuting a suit to re- 
establish it. 

There is a prayer that D. Lehman, his agents and attorneys, be enjolned 
and restrained from enforcing, or attemptlng to enforce, or re-establish, the 
judgment recovered by said D. Lehman against Graham in the circuit court oî 
Duval county, Fia., on May 14, 1897, and that they be enjolned and restrained 
from suing upon or taklng any proceeding under the judgment, or attempting 
to re-estabiish the same. 

The court made the following order : "It Is ordered that the said de- 
fendant, D. Lehman, his agents and attorneys, be enjoined and restrained 
from enforcing or attempting to enforce said judgment recovered by the said 
D. Lehman against complainant in the circuit court of Duval county, Florlda, 
on May 14, 1897, deseribed in the blll, and from suing upon or taking any pro- 
ceedings under the said judgment, except the re-establishment of the same, 
imtil the f urther order of this court. It is further ordered that so much of the 
said motion for such restraining order as seeks to prevent the said défendant, 
D. Lehman, from re-establishing the record of said judgment in said circuit 
court of Duval county, Florida, be, and the same is hereby, denled." 

•rhe défendant, Lehman, appealed to this court, and assigns the following 
errors : 

"(1) That said order is in violation of section 720 of the Revised Statutes 
of the United States, In that it enjoins proceediugs now pending in the courts 
of the State of Florida. 

"(2) Because the allégations of the bill of complaint do not entitle the com- 
plainant to any relief whatever against this défendant. 

"(3) Because the allégations of the bill of complaint show that the complain- 
ant has been guilty of such lâches as to bar him from the relief prayed for in 
bis blll of complaint against this défendant. 

"(4) Because the facts set up in the bill of complaint do not constltute anv 
cause of action cognizable in a court of equity and within the jurisdiction of 
the equity side of the United States Circuit Court, the facts stated in said 
bill constltuting an attempt to review a décision cf a common-law court of 
the State of Florida, contrary to the established practice of courts of equity. 

"(5) Because the allégations of the bill of complaint show that ail the ma- 
terial facts therein alleged can be pleaded in défense to the suit brought by 
this défendant against the complainant, John A. Graham, in the state court 
of the State of Florida, upon the judgment sought to be enjoined, which suit 
the said complainant by his said bill seeks to enjoin." 

C. D. Rinehart and E. P. Axtell, for appellant. 
J. C. Cooper (C. M. Cooper and E. J. L'Engle, on the brief), for 
appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEEBY, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 
^ This suit is brought by John A. Graham, a citizen of the state of 
Florida and a résident of the Southern District of Florida, against 
Francis Irsch, a citizen and résident of the state of New York, and 
D. Lehman, an alien, a citizen and résident of the Empire of Germany. 
One of the purposes of the bill is to remove "an apparent lien and 
cloud" upon lands owned by the complainant, and situated in the dis- 
trict where the suit is brought. The complainant and one of the de- 
fendants being citizens of différent states, and the other défendant being 
an alien, and the amount involved being sufficient, the case was within 
the jurisdiction of the court. Dick v. Foraker, 155 U. S. 404, 411, 15 
Sup. Ct. 124, 39 L. Ed. 201, and statutes there cited. 

Section 720 of the Revised Statutes of the United States [U. S. 
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Comp. St. 1901, p. 581], provides tliat the writ of injunctîon shall not 
be granted in any court of the United States to stay proceedings in any 
State court, except in cases where such injunction is authorized by a 
proceeding in bankruptcy. The literal application of this statute would 
bave forbidden the issuance of the injunction in this case. But the 
statute does not, and could not, bave literal application. It must be 
construed so as to harmonize with other statutes and with the Consti- 
tution. Sections 716, 718, and 719 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, pp. 580, 581] authorize the United 
States courts and judges to issue the writ of injunction. The Con- 
stitution confers on the fédéral courts jurisdiction in ail cases in law 
and in equity arising under the Constitution, the laws of the United 
States, or between citizens of différent states, and "between a state, 
or the citizens thereof, and foreign states, citizens or subjects." An 
injunction to restrain proceedings in a state court is frequently an 
incident to a case of which the statutory and constitutional jurisdiction 
of the United States courts is unquestioned. If the fédéral court bas 
jurisdiction of the case by reason of the citizenship or alienage of the 
parties, or otherwise, it can grant relief against a judgment of a state 
court obtained by fraud (or on other équitable grounds) in any case 
in which relief could be granted if the judgment were rendered by a 
United States court ; and in such case a preliminary injunction may be 
issued against the défendants to prevent the collection of the judgment 
by exécution or otherwise. Marshall v. Holmes, 141 U. S. 589, 12 
Sup. Ct. 62, 35 L. Ed. 870; Dietzsch v. Huidekoper, 103 U. S. 494, 
26 L. Ed. 497; Terre Haute & I. R. Co. v. Peoria & P. U. R. Co. (C. 
C.) 82 Fed. 943 ; National Surety Co. v. Bank, 130 Fed. 593, 56 C. C. 
A. 657, 61 L. R. A. 394. 

What bas been said is sufficient to show that on the averments of the 
bill section 730 of the Revised Statutes, as construed by the Suprême 
Court, does not deprive the Circuit Court of the power to issue an in- 
junction in a case like this. 

It is also urged on our attention with great earnestness and the 
citation of many authorities that the jurisdiction invoked in this suit 
is ancillary and supplemental to the foreclosure suit of Francis Irsch 
against John A. Graham, and that, this being true, the Circuit Court 
had jurisdiction, without regard to the citizenship of the parties; and 
that, having obtained jurisdiction of the parties and the subject-matter 
before the proceedings in the state court, section 720 of the Revised 
Statutes of the United States bas no application. We do not deem it 
necessary or advisable to enter on the discussion of that question. 

Many questions going to the merits of the case are raised by the as- 
signment of errors and the briefs. We are not disposed to consider 
and décide them at this stage of the litigation. This is an appeal froni 
an order grànting a temporary injunction. Formerly such an order 
was not reviewable, but was in the absolute discrétion of the Circuit 
Court. The act of March 3, 1891, c. 517, 26 Stat. 836 [U. S. Comp. 
St. 1901, p. 547] , allows an appeal f rom such a decree, but the act bas 
been uniformly construed that the grànting of an injunction pending 
the suit is in the sound judicial discrétion of the circuit court, and that 
its order will not be disturbed on appeal, unless it is violative of the 
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rules of equity that hâve been established for the guîdance of its discré- 
tion. Kerr v. New Orléans, 126 Fed. 920, 61 C. C. A. 450, and cases 
there cited. In actual practice the court is often required to pass upon 
an application for a temporary injunction without an opportun! ty to 
make a careful investigation of the case. When the sworn bill présents 
grave questions of law that should be decided on argument and after 
careful considération, and when it appears that injury to the moving 
party may be immédiate and certain, and that no injury will be done the 
défendant by the order, or such injury that may be fuUy provided 
against by bond, it seems a reasonable and proper practice to grant the 
temporary injunction. City of Newton v. Levis, 79 Fed. 718, 25 C. 
C. A. 161. When the case cornes up later on answer, plea, or demurrer 
the questions involved can be more carefully examined. The Circuit 
Court should at least, when the case is not plain, hâve the power to 
préserve the présent conditions until it can be examined. When this 
can be done without injury to the défendant, the discrétion of the court 
should not be lightly interfered with. No harm can corne from permit- 
ting the free exercise of this discrétion, especially where no loss can 
corne to the défendant from a short delay. If the défendant chooses, 
he can always move the court to require a bond to protect him. As 
the case now stands, there is no pleading except the bill. Many ques- 
tions hâve been argued before us that could Idc more properly raised 
i:)y plea, answer, or demurrer. If raised in that way in the lower court, 
and decided according to appellant's contention, the complainant would 
hâve a right to amend the bill; but if we should examine thèse ques- 
tions, or at least some of them, on this appeal, and sustain the appel- 
lant's contention, there would be no opportunity to amend; and, be- 
sides, if we adopt the practice of considering every alleged defect of a 
bill on an appeal like this, this court would be deciding various ques- 
tions before they were presented to and passed upon by the Circuit 
Court. We must adhère to our previous décisions on this subject. 
Kerr v. New Orléans, 126 Fed. 920, 61 C. C. A. 450 ; Massie v. Buck, 
128 Fed. 27, 62 C. C. A. 535; Railroad Commission v. Rosenbaum 
Grain Co. (C. C. A.) 130 Fed. 110. 
The decree of the Circuit Court is affirmed 



LIDDON & BRO. v. SMITH et al. 
(Circuit Court of Appeals, Fiftli Circuit. January 31, 1905.) 
Bankkuptct — Appeals — Contp.oveesies Aeising in Bankeuptcy Peoceed- 

IHGS. 

Proceeciings on a pétition filed in a bankruptcy court by a mortgagee 
of a bankrupt asserting a right to the proceeds of the mortgaged property 
which has beeu sold by the trustée are not bankruptcy proceedings, but 
constltute a controversy arlsing in bankruptcy proceedings, reviewable by 
the Circuit Court of Appeals in the exercise of its gênerai appellate ju- 
risdiction under Bankr. Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3431]. 

[Ed. Note. — Appeal and revievv in bankruptcy cases, see note to In re 
Eggert, 43 C. 0. A. 9.] 
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2. SAME— RlGHTS OF MOETSAGEE. 

Where a purchaser of property subject to a mortgage pending a suit 
In the State court to foreclose instituted voluntary proceedings in bank- 
ruptcy, manifestly intended to be adverse to the Interests of the mortga- 
gee, his attorney should not be made an allowance "for valuable services 
rendered in preserving" the mortgaged property, and given a lien therefor 
prior to the mortgage on the proceeds of the property when sold by the 
trustée. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

Benj. S. Liddon, for appellants. 

John M. Calhoun and Robt. J. Boone, tor appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. A. B. Heath, one of the appellees, 
owned and was operating a sawmill near the town of Sneads, Ela., 
in October, 1901. On the 31st day of that month he made a mortgage 
in favor of the appellants, Liddon & Bro., covering the sawmill com- 
plète, describing its constituents, and providing in the mortgage that 
it should embrace also ail other features or attachments then upon the 
mill or that might thereafter be added thereto, and ail lumber, deal 
and square timber then upon the millyard, or that might be eut by the 
mill during the existence of the mortgage. It also embraced 40 acres 
of land on which the other property described in the mortgage was 
situated. This mortgage was given to secure certain promissory notes 
aggregating $800, a part of which was for money then due by the 
mortgagor to the mortgagees, but the greater part was to cover ad- 
vances to be made by the mortgagees to the mortgagor in the prosecu- 
tion of his business. In April, 1903, Heath transferred his sawmill 
property and its opération to the appellee W. B. Smith by an oral 
agreement, the terms of which are not clearly shown. It appears, how- 
ever, that Smith undertook to discharge the notes and mortgage, and he 
made a payment thereon at the time of the transfer. After that Smith 
appears to bave had the active management of the opération of the mill, 
but Heath remained in some way connected with the business, and each 
obtained supplies from the appellants on an account that was kept in 
the name of Smith. In June, 1903, Smith abandoned the business, and 
went to Georgia, where he had formerly resided, and since that time 
has not been in Florida. A few days after Smith's departure the ap- 
pellants commenced proceedings in the state court to foreclose their 
mortgage, and by proper process from that court the mortgaged prop' 
erty was seized at the appellants' suit. After this seizure Heath had a 
consultation with Mr. J. M. Calhoun in référence to thèse matters, 
which resulted in Heath's going to Georgia to see Smith. Thereafter 
Calhoun, as attorney for Smith, prepared a pétition in the usual forni 
for voluntary bankruptcy, with the required schedules attached, and 
thèse papers, being sent by mail to Smith in Georgia, were sworn to and 
subscribed by him July 9, 1903, and, being returned to Calhoun, were 
filed in court July 15th. There being no judge in the district, the péti- 
tion was, on the same day that it was fîled, referred to C. L. Shine, one 
of the référées in bankruptcy of that court. On the same day W. B. 
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Smith, by pétition signed "John M. Calhoun, Attorney for Petitioner," 
and sworn to by Calhoun as such attorney, appHed to the référée for 
the appointment of a receiver, and suggested that A. B. Heath be ap- 
pointée!. On July 34th the référée made the adjudication in bank- 
ruptcy, and on that day made his order appointing A. B. Heath receiver 
to take possession and custody of the bankrupt's estate. On July 28th 
the référée approved the bond of the receiver, but this bond appears to 
hâve been filed in court July 1, 1904, and the proof shows that the re- 
ceiver did not take possession of the estate. The "Schedule A-3" at- 
tached to the original pétition showed that the appellants held a mort- 
gage upon the sawmill machinery and four mules for the amount of 
$400, and "Schedule A-3" showed that they held an unsecured open 
account, contracted in 1902-03, for $400. The appellants made due 
proof of their claim of an unsecured open account. A trustée was duly 
appointed, who, on October 3, 1903, applied to the référée for authority 
to sell ail of the property embraced in the inventory and schedules free 
from liens, and that the money be held to abide the further order of the 
court. Attached to this application was the consent of certain credit- 
ors, including Liddon & Bro. Thereupon, on the same day, the référée 
made an order which authorized the trustée to sell the property at 
private sale free from ail liens thereon. On October lOth the trustée 
submitted his report of the sale, and on October 23d the appellants 
filed with the référée their pétition setting up the notes and mortgage 
held by them, with the prayer that the trustée should be ordered to pay 
to them the sum of $446.18, less the necessary expenses of the sale 
and charges in caring for the property. This pétition the appellees 
severely contested. After a protracted hearing the référée filed his re- 
port, to which the appellees excepted, and, their exceptions being over- 
ruled by the référée, the matter was brought before the judge, who, 
on July 1, 1904, passed the decree from which this appeal is taken. 

The appellees bave moved to dismiss the appeal, stating numerous 
grounds, only one of which we deem it necessary to discuss. It is stat- 
edasfollows: "Because the judgment herein is not one * * * ^j. 
lowing or rejecting a debt or a claim of five hundred dollars or over." 
This assignment assumes that the appeal in this case could only be taken 
under section 35a of Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3432], and it appears that the appellants considered that 
they were entitled to appeal under that section. It will hâve been ob- 
served that the appellants did not claim that there was as much as $500 
due them on their unsecured open account, which was the only claim of 
which they made proof under section 57 of Act July 1, 1898, c. 541, 30 
Stat. 560 [U. S. Comp. St. 1901, p. 3443] . Their mortgage debt they did 
not présent for allowance against the bankrupt's estate, but made it the 
basis of their pétition praying that they might bave turned over to them 
such portion of the proceeds of the sale of the mortgaged property as 
they showed themselves to be entitled to receive under the mortgage 
lien. The words "bankruptcy proceedings" are used in sections 23, 
24, and 25, 30 Stat. 552, 553 [U. S. Comp. St. 1901, pp. 3431, 3432], 
in contradistinction to controversies arising out of the settlement of the 
estâtes of bankrupts. Denver First National Bank v. Klug, 186 U. S. 
205, 22 Sup. Ct. 899, 46 L. Ed. 1127. The appellants asserted title to 
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the proceeds of the mortgaged property in the possession of the trustée 
by the pétition they filed, and this raised a distinct and separable suit, 
and the controversy thereon may be treated as one of those contro- 
versies arising in bankruptcy proceedings over which the Circuit Court 
of Appeals can, under section 24a, exercise appellate jurisdiction as in 
other cases. Hewit v. Berlin Machine Works, 194 U. S. 300, 24 Sup. 
Ct. 690, 48 L. Ed. 986. The motion to dismiss the appeal must there- 
fore be denied, but in considering the appeal we are limited to the con- 
troversy over the right of the appellants to the proceeds of the sale 
of the mortgaged property, which controversy embraces, of course, the 
correct ascertainment of the balance due the appellants on their notes 
and mortgage, and the amount of the cost and charges, which hâve a 
superior rank to their claim against the proceeds of the mortgaged prop- 
erty. 

Appellants contend, first, that the court erred in adjudging that there 
was only $291.41 due them upon the mortgage; second, that the 
court erred in adjudging that the attorneys for the bankrupt had ren- 
dered valuable services in connection with the préservation of the estate, 
and that his daim of $122.50 is a prior claim, and must be paid as other 
costs; third, that the court erred in adjudging that A. B. Heath was 
entitled to be paid the sum of $65 as costs in connection with preserv- 
ing the estate. 

The printed record occupies 164 pages, and the statement of the 
proceedings which it shows is very much involved, and exhibits such a 
want of orderly conduct and such a manifest bitterness of tone indulged 
in the whole controversy that we do not deem it necessary or advisable 
to undertake to formulate in détail what the record, in our view of it, 
shows. After a laborious examination of the whole record, we are 
satisfied that the appellants' first suggestion of error is not well taken, 
and that the judge's finding of the amount due on the notes and mort- 
gage, as stated by him in his decree, is fully supported by the évi- 
dence in the case. From the same laborious and careful examination 
of the whole record, we conclude that the second and third suggestions 
of error are well taken. This bankruptcy proceeding was nominally 
voluntary, but it is manifest that it was procured by Heath, and con- 
ducted by him and his lawyer, Calhoun, in a most inveterate opposition 
to the valid secured claim of the appellants. While we may not, in 
such a case as this, review the action of the court of bankruptcy in the 
allowance of thèse claims as claims against the estate of the bankrupt, 
we are authorized and required to adjudge whether they should take 
rank superior to the mortgage against the proceeds of the mortgaged 
property. That property, at the time the pétition in bankruptcy was 
filed, was in the custody of the state court on an application of the mort- 
gagees to foreclose a lien on it that had been given long before the 
bankrupt had any interest whatever in the property. This lien the 
schedules prepared by Calhoun — manifestly with the assistance of 
Heath, and verified by Smith — recognized as existing for the sum of 
$400 ; and in the statement thereof made by the judge in the decree ap- 
pealed from it appears that at the date of that decree there remained due 
on the claim, after allowing ail the payments that had been made there- 
on, the sum of $491.40, from which sum the judge — very properly, we 
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think — deducted $200 on account of the 40 acres of land which were 
embraced in the mortgage, thus reducing to the sum of $291.40 this 
charge against the proceeds now in the hands of the trustée. It seems 
manifest to us that the services rendered by the attorney, J. M. Cal- 
houn, nominally for the bankrupt, had no legitimate connection with 
the préservation of the estate, and that under the conditions existing 
it would be most inéquitable to allow his account for fées therefor to 
take rank of the mortgagees' claim as a charge against the proceeds 
of the sale of the mortgaged property. It also appears to us that A. B. 
Heath rendered no service in the préservation of the property which 
will not be amply compensated by the amount allowed him by the réf- 
érée. We therefore are constrained to reverse the decree of the Dis- 
trict Court in adjudging to J. M. Calhoun $122.50 as a claim prior in 
right to that of the mortgagees against the proceeds of the sale of the 
mortgaged property, and also to reverse so much of the decree as ad- 
judges $65 to A. B. Heath to take rank as costs in connection with the 
préservation of the estate superior to the claim of appellants, and we 
allow to him only the amount allowed him by the référée to which ac- 
tion of the référée the appellants hâve not excepted. 

With thèse amendments, the decree, so far as it is before us on this 
appeal, we affirm. 



FOSTBR V. MURPHY & CO. 
(Circuit Court of Appeals, Second Circuit. February 3, 1905.) 

1. Beokkks—Maegins—Contea.ots— Modification. 

In an action for breacti of a broker's contract by the sale of cotton for 
nondeposit of margins, évidence held to sustain a finding that the previous 
contract between the parties had been modifled so as to authorize the im- 
médiate sale of plalntifC's cotton, without notice, on hls fallure to keep 
his margins good. 

2. SaME— AlJTHOEITT OF AGENT— PkOOF. 

Where a witness, who was a member of défendant firm, testified that 
he called on plaintifC, and told him défendant was dlssatisfled with the 
business, and wanted a distinct understanding, and thereupon the contract 
between the parties was modifled, such proof was sufflcient to show that 
the witness had authority to act for défendants. 

3. SaME— CONSTEUCTION. 

Where a contract between broker and customer with référence to mar- 
gin transactions authorized the broker to close the transactions when the 
margin was exhausted, he was not required to wait until a loss had oc- 
curred, but was entitled to sell when the margin was depleted or impaired. 

4. Sajie— Calls foe Mabgin— Reasonableness. 

Défendants, during market excitement, called plalntiff for margins by 
telegram at 10:10 a. m., and at 10:43 sent another telegram that, if mar- 
gins were not deposited, plalntifC's account would be closed at once. 
Plalntiff admltted recelving a telegram worded "somewhat similar," and 
at 11 :03, prior to which a tremendous crash In the market Increased the 
shortage in plalntiff 's margins from $1,800 to over $8,000, défendants tel- 
egraphed that unless plaintifC made a deposlt within flve minutes they 
would close the account, which they subsequently did. Held, that such 
facts warranted a flnding that plaintifC was given a reasonable time with- 
in which to deposit margins. 
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5. SamE— EVIDENCB. 

Where plaintlff had been permltted to state ererythlng that was sald 
by him or défendants' agent at the time a contract between plaintlff and 
défendants was alleged to hâve been modlfled, and to restate the same in 
rebuttal, it was not- errer for the court to refuse to permit plaintlff to 
answer whether any new contract was made between plaintlff and such 
agent 

6. Same. 

In an action by plaintlff, who had been dolng a prlvate wlre commission 
business through défendants, against défendants to recover for the alleged 
wrongful sale of eotton for plaintiffi's failure to put up margins, évidence 
as to what quotatlons a wltness saw registered on plalntlff's blackboard 
on the day of the sale, as distinguished from the quotatlons actually sent 
or recelved from défendants over plalntlff's wire, was inadmissible. 

7. Same— Veedict— Motion to Vacatb— Appeal. 

Exceptions to a refusai to set aside the verdict présent no question re- 
vlewable in the Circuit Court of Appeals. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

T. Henry Dewey and John T. Abney, for plaintiff in error. 
William H. Stayton, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, at the time in controversy, 
was a citizen of South Carolina and was a stock, grain and eotton 
broker, doing business at Greenville in that state. The défendant was 
a New York corporation engaged in the same business at the city of 
New York. The défendant owned a private telegraph wire Connecting 
its office with the oiifice of the plaintiff which it rented for $41.67 per 
month to the plaintiff. By means of this wire the market prices in 
New York, of the commodities dealt in, were communicated to the 
plaintiff and the figures were immediately posted on a board kept in 
his office for the use of his customers. The plaintiff agreed to send 
ail buying and selling orders to the défendant and secure them by the 
stipulated margins; the margin for eotton being agreed on at $1 per 
baie. The relation of broker and customer was thus established. 
Prior to the 9th of February, 1900, the défendant had purchased for 
the plaintiff 9,600 baies of eotton which were being held and carried 
for his account. On that day the fluctuations in the eotton market 
were violent and rapid and, after calling for additional margins which 
were not sent, the défendant sold ail of this eotton at private sale 
and without notice to the plaintiff. The sale was promptly repudiated 
by the plaintiff and this suit was thereafter commenced to recover dam- 
ages for the conversion. 

The questions in controversy were principally questions of fact, the 
plaintiff contending that the sale was made in direct violation of the 
agreement between the parties; the défendant that it was in exact ac- 
cord with its stipulations. The cause was tried with great care and 
attention to détail by the trial judge and, in order to avoid any con- 
fusion or injustice which might resuit from a gênerai verdict, he took 
the précaution to frame and send to the jury spécifie questions covering 
every aspect of the controversy upon the facts. Thèse questions and 
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the ansv/ers returned were as follows: "First: Did the contract be- 
tween the parties provide that, in the event of a selling out, défendant 
should be relieved f rom giving notice of time and place of sale ?" The 
jury answered this question "Yes." "Second: Did the contract be- 
tween the parties provide that, in the event of a selling out, défendant 
might sell at public or private sale ?" The answer was "Yes." "Third : 
Did the défendant give plaintiff reasonable notice of demand for 
additional margin, and of their intention to sell him out if he failed 
to respond to or make his margin good?" The answer was "Yes." 
"Fourth : Did J. F. Gatins send the telegram to R. C. Foster, saying : 
'AU right. Deposit $3,100 and figure account, and if fînd that we 
are in the wrong will not call for any more. You hâve 9,500 baies 
long. J. F. G.' " The answer was "No." We thus hâve a contract 
relating to marginal transactions established between the broker and its 
customer by which, in considération of lower commissions and other 
spécial advantages growing out of the exclusive use of a private wire, 
the common-law rule governing that relation was modified by permit- 
ting the broker to sell the property at public or private sale without no- 
tice of the time and place of the sale in case the customer, after reason- 
able notice, failed to keep his margin good. The jury also found that 
the plaintiff had reasonable notice of the demand for additional margin 
and of the defendant's intention to sell his property if he failed to re- 
spond. They found, further, that the alleged telegram, which in efïect 
proposed to accept $3,100 as a conditional compliance with the demand 
for margin, was never sent by the défendant. Unless there was error 
in submitting thèse questions to the jury there can be no doubt that the 
cause was properly disposed of. The answers settled the entire con- 
troversy between the parties and the subséquent action of the court in 
directing a verdict was simply giving force and effect to the fîndings of 
the jury. 

It is argued that there was no évidence of a spécial agreement modi- 
fying the original agreement between the parties. We are unable to 
accède to this view. It appears that the parties had been doing business 
for some time prior to August or September, 1899, and that the man- 
ner in which it had been conducted was not satisfactory to the de- 
fendant. In thèse circumstances an agent of the défendant, clothed 
with full power to negotiate, visited the plaintifï at his office in Green- 
ville and made definite arrangements with him as to the conduct of the 
business in the future. The following is his testimony on the subject 
of margins: 

"Q. Was anything sald with référence to maintalnlng this margin? A. Yes, 
to be kept good at ail times. Q. Was anything said with respect to the rlghts 
of Murphy & Co., or Foster, upon failure to keep the margin good? A. Yes, 
sir. Q. What was said? A. It was said that we could sell him out Instantly 
If his margin became exhausted. Q. With or without notice? A. Without 
notice." 

The plaintifï does not deny this ccfnversation so far as it relates to 
margins ; he says only that he does not recoUect it, he does say, how- 
ever, that the subject of selling at public or private sale was not men- 
tioned. The most favorable view of the conversation which the plain- 
tifï could expect was that it presented a question of fact to be passed 
135 F.-^ 
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on by the jury. Manifestly the trial court could not say as a matter 
of law that there was no évidence of a spécial agreement when the 
testimony that such an agreement was made was not even contradicted. 
But it is urged that the defendant's agent was unauthorized to act in 
the premises and that the plaintiff had no reason to suppose that he had 
authority so to act. The testimony of Phelan, the agent, sufficiently 
answers this contention. He says : 

"I told him m the flrst place why I had corne to see him, that we were dls- 
satlsfied wlth the business and that I wanted to hâve a distinct understand- 
ing and agreement with him about It. Q. Dld you say who 'we' were? A. 
Murphy & Co., yes. I was one of them." 

Again it is insisted that the agreement testified to by Phelan gave 
the right to sell the property only in the event that the margin was 
completely exhausted. This construction of the agreement cannot be 
maintained. A margin is intended for the protection of the broker, but 
if he be compelled to postpone the sale of the property which he is 
carrying for the customer until he bas no margin left it is difficult to 
perceive upon what theory any adéquate protection is afforded. In oth- 
er words he must wait until he bas actually incurred a loss before he 
can act. The plaintiff's construction of the agreement, is based, we 
think, upon a forced, narrow and unwarranted interprétation of the 
word "exhausted." The parties were both brokers entirely familiar 
with the technical terms and usages of the business. Phelan had 
sought the plaintiff to secure a more favorable agreement than the law 
gave him and it is inconceivable that after requiring that the margins 
should be "kept good at ail times" he should agrée that the plaintifï 
might violate the agreement with impunity, leaving the défendant reme- 
diless. That he intended to use the word "exhausted" in the sensé of 
"depleted" or "impaired" is too plain to admit of doubt. 

The amount necessary to margin the deals in question was about 
$10,000. Any sum less than this was insufhcient security and if the 
plaintiff failed to keep the margin at this amount after due notice the 
défendant had the right to sell him out. This was the agreement which 
the parties made and which the law implied. In efïect the jury so 
found, they could not hâve answered the third question quoted above 
upon any other hypothesis. 

It is argued by the plaintiff that the court assumed "that there was 
some spécial agreement subsequently made modifying the original 
agreement and that this assumption was error." We do not pause 
to inquire whether the point is presented by the assignments of error 
for the reason that we think the plaintiff misapprehends the position 
of the trial judge, he assumed nothing that was not admitted or proved 
by uncontradicted testimony. That plaintiff and Phelan had a con- 
versation was conceded: whether the conversation modiiîed the 
original agreement in the particulars in controversy was not conceded, 
and, therefore, the jury was aske^ to pass upon the question in ail its 
détails. 

The proposition that the plaintiff was not given a reasonable time 
in which to furnish the margin called for and that the court should hâve 
so declared as matter of law, is based upon the erroneous assumption 
that he was allowed but five minutes. As we bave seen the jury foUnd 
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that he was gîven reasonable time and their verdict îs amply supported 
by the testimony. The telegram to which the plaintiff undoubtedly 
refers was sent at 3 minutes past 11 and is as foUows : "Unless you 
give us deposit in five minutes, will close your account." This was the 
last of a séries of telegrams, the first being sent at 10:10 a. m., ail 
making urgent demands for margin. As early as 10 :43 a. m. the de- 
fendant sent a dispatch saying: "If you do not deposit your account 
will be closed at once." The plaintiff admits that he received a dis- 
patch worded "somewhat similar." How it can be seriously contended 
that the plaintiff received a notice of five minutes only in the face of this 
télégraphie correspondence occupying nearly an hour, it is difficult to 
perceive. 

Again it is contended that in no event was the défendant warranted 
in selling out the entire property. It is argued that, as the margin 
became impaired, only sufficient cotton should hâve been sold to make 
good the existing deficiency. The contract bet\veen the parties did 
not require such action by the défendant and in any event it is not ap- 
parent that it was practicable to adopt such a course on the morning in 
question. It was a period of intense excitement. The course of the 
market shows that no serious difficulty was to be apprehended until 
10 :47, when there came a tremendous crash which in 15 minutes in- 
creased the shortage in the plaintiff's margin from $1,800 to over 
$8,000. After this unexpected and abnormal drop in the market there 
was no time or opportunity for nice calculations as to whether ail or 
a part of the cotton should be sold. The margin was rapidly dimin- 
ishing — it seemed but a question of a few moments when the last dol- 
lar would disappear and it was clearly within the defendant's rights 
to sell the entire property and save what was possible from the wreck. 
It is évident from the correspondence that the défendant hoped and 
expected that the plaintiff would make the necessary deposit and that 
extrême measures would not be necessary. The unexpected drop in 
the market so changed the situation that the défendant was justified 
in taking prompt action for its protection. The account between the 
parties shows that the margin had become so small at the time the sale 
was ordered that common prudence compelled the défendant to act. 

The calculations of the court based upon the time of the sale and the 
ruling priées at that hour were most carefully made and the direction of 
a verdict in favor of the plaintiff for $315 was ail the plaintiff had a 
right to expect. This amount was reached by holding the défendant to 
the strictest accountability in making a private instead of a public sale, 
and, after the jury had answered the questions in favor of the défend- 
ant a verdict for a larger sum could not hâve been logically directed. 

There was no error in sustaining the objection to the question pro- 
pounded to the plaintiff "whether any new contract was made between 
you and Phelan after Phelan came.'. The court allowed the plaintiff 
great latitude in stating everything that was said by him or Phelan. 
The above question was asked after the court had permitted the plaintiff 
in rebuttal to restate the conversation with Phelan. After having ex- 
hausted himself as to what was said it was clearly incompétent for 
him to characterize the testimony. Whether a new contract was made 
was a question for the jury and not for the plaintiff to answer. 
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THere was no error in sustaining the objections to tfie question! 
asked of the witness King as to what quotations he saw registered on 
the blackboard in the plaintiff's office on February 9th. In the absence 
of proof to show that the posting was correct and that ail quotations 
received were posted, the testimony was inadmissible, and, in any 
event, it was immaterial. The important fact to be ascertained was not 
what was posted, but what was actually sent and actually received. 
Upon this question the évidence was very full and complète. 

Other propositions are argued which do not seem to be embraced 
in the pleadings or presented by the assignments of error. Exceptions 
to a refusai to set aside the verdict présent no question reviewable in 
this court. Morning Journal v. Rutherford, 51 Fed. 513, 2 C. C. A. 
354, 16 L. R. A. 803. It suffices to say that we hâve examined the 
record with care and find therein no error which warrants a reversai of 
the judgment. 

The judgment is affirmed. 



DOLLE V. CASSELIi et al. 

YORK MFG. CO. v. SAMB. 

(Circuit Court of Appeals, Slxth Circuit January 26, 1905.) 

Nos. 1,352, 1,353. 

BANKBUPTCT— CONDITIONAL SALES— VALIDITT OF LiEN UNDER OhIO STATITTE. 

Under Rev. St. Ohlo, § 4155-2, which provides that conditlonal sales of 
chattels, under which delivery has been made, shall be vold, unless re- 
corded, as against "ail subséquent purchasers and mortgagees in good 
falth and credltors," as such provision Is to be construed under the ruies 
of décision laid down in analogous cases by the Suprême Court of the 
State, a réservation of tltle In such a contract which had not been flled at 
the tlme of the bankruptcy of the purchaser Is vold, as against hls cred- 
ltors, whether thelr clalms arose before or after the contract was made. 

Appeals from the District Court of the United States for the South- 
ern District of Ohio. 

Louis J. Dolle and Constant Southworth, for appellants Louis J. 
Dolle and the York Mfg. Co. 

Waight & Moore, for Waight and Ames. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse appeals were taken — the first 
by the assignée of a creditor, the second by a mortgagee of the bank- 
rupt, the Mt. Vernon Ice, Coal & Milling Company — from an order 
made by the District Court on June 8, 1904, declaring the rights of 
the credltors and of the mortgagee, and directing the distribution of the 
assets. The subject-matter of thèse several appeals are so interrelated 
that it is expédient to consider them together. 

The Mt. Vernon Ice, Coal & Milling Company is a corporation or- 
ganized under the laws of Ohio and had engaged in business at Mt. 
Vernon, in that state. Desiring to secure some icemaking machinery, 
it entered into a written contract with the appellant the York Manufac- 
turing Company for a supply. This contract was conclu-d<;d Octo- 
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ber 27, 1903, and provided that the vendor should supply the machinery 
and set it up in readiness for opération in the plant of the Mt. Vernon 
Ice, Coal & Milling Company for the sum of $7,375, to be paid in in- 
stallments. There was in the contract this stipulation: 

"It is further expressly agreed that the title to and ownership of the ma- 
chinery, apparatus or plant herein contracted for shall remaln in the York 
Manufacturing Company untll the entlre purchase priée agreed to be paid, 
* * * shall be actually paid in cash." 

And there was given the right to the vendor to enter the premises of 
the vendee and remove the property in case of default. Twenty-five 
per cent, only of the price of the machinery was ever paid. It was part 
of the stipulation of the contract that the vendee was to erect the build- 
ing and make it ready for the réception of the machinery. This con- 
tract was never filed as required by the statute of Ohio relating to condi- 
tional sales, hereinafter referred to. Four persons named, William 
Mild, William E. Mild, Charles L. Mild, and Elizabeth Klinkel, were 
the principal stockholders of the Mt. Vernon Ice, Coal & Milling 
Company. The company was short of funds wherewith to progress in 
its opérations. It had bought a lot on which it was erecting its build- 
ing or buildings, and given back to its grantor a mortgage thereon for 
$1,000 of the purchase money. The title to this lot then stood in the 
name of William Mild.. In order to secure means to carry on the busi- 
ness of the company, the Milds applied to Waight and Ames— the 
former being a stockholder — to assist in raising money by lending their 
crédit as sureties on notes to be given for loans. Thereupon the fol- 
lowing agreement was made : 

"This agreement, made and concluded this Ist day of November, A. D. 1902. 
by and between J. B. Waight and Ben Ames, parties of the first part, and 
The Mount Vernon Ice, Coal & Milling Company, William Mild, William E. 
Mild, Charles L. Mild and Elizabeth Klinkel, parties of the second part, wit- 
nesseth that, 

"Whereas, the said The Mount Vernon Ice, Coal & Milliug Company, Wil- 
liam Mild, William E. Mild, Charles L. Mild, as stockholders thereof, are 
engagea in the business of condiicting a flouring mill and are erecting an arti- 
ficial ice and cold storage plant in siount Vernon, Ohio, and expeet to conduct 
the business of a flouring mill, the manufacture and sale of artlflcial Ice, and 
a cold storage plant, and, 

"Whereas, said parties hâve already invested therein about $12,000.00, and 
it will be required and become necessary to complète said artiflcial ice and 
cold storage plant, to obtain a Une of crédit for about the sum of $10,000.00, 
and they are désirons of borrowing said sum, or as much thereof as may be 
necessary to complète said plant. 

"Now, therefore, said first parties, J. B. Waight and Ben Ames, agrée to 
sign as security for said The Mount Vernon Ice, Coal & Milling Company to 
such persons or banks as loans may or can be made from, for said company 
for sums not to exceed $10,000.00 in the aggregate, and continue as such se- 
curity and carry said loan for a period of not to exceed two (2) years, upon 
the followlng terms : 

"B'irst. Said William Mild, William E. Mild and Charles L. Mild are to 
satisfy said first parties that they bave already invested the sum of $12,000.00 
in said business, and that said business is free from indebtedness. 

"Second. Said second parties are to elect said first parties directors of said 
The Mount Vernon Ice, Coal & Milling Company, they two with two of said 
Milds to constitute the board of directors of said company, and place their 
stock in said company in the hands of a trustée to be voted by said trustée 
for the re-election of said first parties as directors of said company for and 
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antU ail the loans upon which flrst parties are security, are pald and satisfled 
in full. 

"Third. First parties are to be given a flrst lien upon ail the property, both 
real and Personal, of said The Mount Vernon Ice, Coal & Milling Company 
as security to Indemnify them from any and ail liabllity Incurred by them on 
account of their becoming security for said eompany, or stockholders thereln. 

"Fourth. In the event of the property of the said The Mount Vernon 
Ice, Coal & Milling Company, not being sufflclent to pay any and ail of the 
indebtedness, upon which said flrst parties hâve become liable as security 
therefor under this agreement, then Elizabeth Klinkel, one of second parties 
to this agreement, agrées that she will pay any of said liabllities that said 
property of said The Ice, Coal & Milling Company is not sufflclent to pay, and 
save and protect said flrst parties from any liabllity by reason of becoming 
security as aforesaid for said The Mount Vernon Ice, Coal & Milling Com- 
pany. 

"Fifth. William Mild, William E. Mild and Charles L. Mild agrée that they 
will give their services to the work of said The Mount Vernon Ice, Coal & 
Milling Company untll any and ail liabllities upon which said flrst parties 
bave, or may hereafter become security for said The Mount Vernon Ice, Coal 
& Milling Company shall be paid and charged in full, or said flrst parties re- 
leased therefrom, and that they will not make a charge against said The 
Mount Vernon Ice, Coal & Milling Company for said work, or draw there- 
from to exceed $15.00 per week, eaeh, for said services until they and ail loans 
upon which flrst parties are llable, are paid in full. 

"Sixth. Said second parties agrée to pay said flrst parties as a considéra- 
tion for becoming security for them as aforesaid, in addition to paying the 
interest upon said loans, the sum of $1,500.00. 

"Seventh. It is understood and agreed that for and during the time said 
flrst parties are liable as security for The Mount Vernon Ice, Coal & Milling 
Company, upon any of said obligations, they are to hâve control of said Com- 
pany and the services of William Mild, William E. Mild and Charles L. Mlld 
therein, and upon the payment of said loans, and a release and discharge of 
flrst parties from any and ail of said liabllities, then said flrst parties agrée 
to turn over to said The Mount Vernon Ice, Coal & Milling Company and 
said Milds, ail control of said property and ail rights or interest that they 
may hâve therein. 

"In witness whereof, the parties bave hereunto set their hands and seals 
the day and year above set forth. William Mild. 

"William E. Mild. 
"Charles L. Mild. 
"Elizabeth Klinkel." 

A mortgage without date was made on the same day, November 1, 
1902, by William Mild, on the lot above mentioned, to Waight and 
Ames, conditioned for their indemnification for becoming sureties as 
contemplated by their agreement. This mortgage was not recorded 
until July 16, 1903, on which day the Mt. Vernon Ice, Coal & Milhng 
Company made a gênerai assignment for the benefit of its creditors, 
After giving the mortgage just mentioned, but on the same day, Wil- 
liam Mild executed a deed of the lot, intending to convey it to the eom- 
pany, but, as is said, by mistake, the names of Waight and Ames were 
inserted as grantees. In their pétition they offer to surrender to the 
bankrupt ail claims under this deed. The deed was never recorded. 

At the date of the agreement, November 1, 1902, no part of the ma- 
chinery had come to the possession of the ice, coal, and milHng eom- 
pany ; but it began to arrive in January, and was finally installed in the 
plant two or three months later. 

After the agreement above set forth, of Waight and Ames, five notes 
were made and used, amounting in ail to $10,000. Some were signed 
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by the bankrupt and Waight and Ames; others were signed by the 
Milds and by Waight and Ames, and not by the bankrupt. Waight 
and Ames paid one of the notes not signed by the bankrupt, given for 
$1,000, about February 1, 1903. The rest remain unpaid. On July 
22, 1903, a pétition by creditors for an adjudication of bankruptcy 
was filed against the Mt. Vernon Ice, Coal & Milling Company, and 
on December 11, 1903, the adjudication was made. The claims proved 
amount to $37,000. The property of the bankrupt has been sold, and 
reaHzed $5,100. Soon after the adjudication of bankruptcy, the York 
Manufacturing Company filed an intervening pétition, setting forth 
the terms on which they sold the machinery to the bankrupt, alleging 
the default in payment, and praying that they might be allowed to enter 
the premises and remove the machinery therefrom. This pétition was 
resisted by the creditors. A little later Waight and Ames filed their 
intervening pétition, setting up their mortgage, alleging that they 
had no knowledge of the contract with the York Manufacturing Com- 
pany at the time of taking their mortgage, and praying that they be 
given precedence over the York Manufacturing Company. 
Section 4155-3, Rev. St. Ohio, provides as follows : 

"In ail cases where any personal property shall be sold to any person, to 
be paid for In whole or In part in installments, or shall be leased, rented, hlred 
or delivered to another on condition that the same shall belong to the person 
purchasiug, leasing, renting, hiring, or receivlng the same whenever the 
amount paid shall be a certain sum, or the value of such property, the title 
to the same to renialn in the vendor, lessor, renter, hlrer or deliverer of the 
same, untll such sum or the value of such property or any part thereof shall 
hâve been paid, such condition, lu regard to the title so remaining untlI such 
payment, shall be void as to ail subséquent purehasers and mortgagees in 
good faith, and creditors, unless such condition shall be evidenced by writing, 
signed by the purchaser, lessee, renter, hirer or receiver of the same and also 
a statement thereon, under oath, made by the person so selling, leasing or 
dellvering any property as herein provided, hls agent or attorney, of the 
amount of the claim, or a true copy thereof, with an afBdavIt that the same 
is a copy, deposlted with the clerk of the township where the person signing 
the instrument résides at the time of the exécution thereof, if a résident of 
the State, and If not such résident, then with the clerk of the township in 
which such property is sold, leased, rented, hired or delivered Is situated at 
the time of the exécution of the instrument; but when the person executing 
the instrument is a résident of a township in which the office of county re- 
corder is kept, or when he Is a non-resident of the state, and the property Is 
vvithin such township, the instrument shall be filed with the county recorder; 
and the offlcer receivlng any such instrument shall proceed with the same 
in ail respects as he Is required to do by section four thousand one hundred 
and flfty-two of the Revised Statutes of Ohio, and shall receive the same fées 
as are allowed by law for similar services In other cases." 

The référée held that the mortgage of Waight and Ames was a valid 
lien on ail the bankrupt's property, including the machinery furnished 
by the York Manufacturing Company, subject to the mortgage on the 
lot for $1,000 purchase money, and that the York Manufacturing Com- 
pany had no lien on the machinery, but was a gênerai creditor only. 
On pétition for review, the District Court reversed this ruling, and held 
that the mortgage of Waight and Ames did not cover the machinery 
supplied by the York Manufacturing Company, but that the latter Com- 
pany had no lien thereon as against gênerai creditors; that the mort- 
gage of Waight and Ames was a valid lien on the rest of the property, 
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subject to the purchase-money mortgage on the lot ; that Waight and 
Ames were not creditors, except as to the $1,500 for becoming sure- 
ties, but that they might prove the debts of the creditors who held the 
notes on which they were sureties, if those creditors failed to do so, and 
be subrogated to the rights of said creditors to the extent that they 
hâve paid or may pay any balance due on said notes after applying the 
surplus of the proceeds of the real estate after the purchase-money 
mortgage had been paid; and that "the entire $10,000 of the notes 
secured by said Waight and Ames is included in this right." 

The District Court held that the mortgage of Waight and Ames was 
subordinate to the lien of the York Manufacturing Company on the 
machinery, upon the ground that no part of it had been placed upon 
the grounds of the bankrupt until two months after the making of 
the mortgage to Waight and Ames. And Waight and Ames hâve not 
appealed. But as above stated, the court granted them leave to prove 
the claims of the holders of the obligations on which they were sure- 
ties, provided the holders did not themselves prove them, and this 
right of subrogation was extended in respect to the whole $10,000. 
But this gave the right to prove such claims only as belonged to those 
creditors and were provable by them, and not any claim of Waight 
and Ames. One note, representing $1,000, had been paid five months 
or more before the bankruptcy proceedings, and could not, therefore, 
be proved as a claim of the holders of the notes, though it might be 
established as a gênerai claim by Waight and Ames. 

Under the provisions of section 4155-2, Rev. St. Ohio, above set 
forth, the agreement for the rétention of the title of the machinery sold 
by the York Manufacturing Company until payment of the purchase 
price was void as to creditors, unless filed as there required. The con- 
tract was never fîled, and that property, together with the other prop- 
erty of the bankrupt, has been seized by the court in bankruptcy. The 
question arising on the intervening pétition of the York Manufacturing 
Company is whether the petitioner is entitled to recover the machinery 
sold to the bankrupt, or its proceeds, by virtue of the réservation con- 
tained in the contract of sale. In the case entitled In re F. B. Shuster 
Ce., 134 Fed. 43, which came hère from the Western District of 
Kentucky we held that, under the settled law of Kentucky, such 
an unfiled contract for a conditional sale was valid between the 
parties, and as against subséquent mortgagees or purchasers with 
notice, and as against creditors, except those who became creditors 
subséquent to the unfiled contract, and without notice thereof. And 
we further held that, subject to the satisfaction of the claims of such 
subséquent creditors, the vendor in the contract of sale was entitled 
to enforce in the bankruptcy court the lien reserved. Contrary to the 
construction given to the Kentucky Statute in respect to the filing of 
such instruments, the Suprême Court of Ohio apparently holds that, 
under the statute of that state relating to the filing of chattel mort- 
gages, an unfiled mortgage is void as to ail creditors, whether prior 
or subséquent, without regard to notice, who secure a lien upon the 
property before the mortgage is filed. Bloom v. Noggle, 4 Ohio St. 
45; Building Association v. Clark, 43 Ohio St. 437, S N. E. 846; 
Hanes v. TifFany, 25 Ohio St. 549 ; Kilboume v. Fay, 29 Ohio St. 264, 



DOLLE V. CASSELL. 57 

33 Am. Rep. 741 ; Bercaw v. Cockerill, 20 Ohio St. 163. While we 
do not find that the statute of Ohio requiring the filing of contracts of 
conditional sales of chattels has been construed by the Suprême Court 
of the State, we hâve no reason for supposing that "creditors" under 
the latter statute are not the same as the persons described by that term 
as the persons against whom such instruments are void in the statute 
relating to unfiled chattel mortgages. 

In the case entitled In re Shirley, 112 Fed. 301, 50 C. C. A. 252, 
which came hère from Ohio, we had occasion to consider its chattel- 
mortgage statute, and the décisions of the Suprême Court of the state 
concerning its construction; and, with référence to the word "credit- 
ors," we were led to the conclusion stated by Judge Day in the opinion 
of the court as foUows : 

"Wliile this term Is used without limitation In the statute as construed by 
the Ohio Suprême Court, it means such creditors as hâve fastened upon tbe 
property before the filing of the mortgage. Ail other creditors must assail 
the security for fraud, in order to defeat the préférence. The cases cited hold- 
ing a contrary doctrine are from states with différent statutes, or where the 
Suprême Court has given a différent construction to a similar statute." 

But in the case we now hâve before us, the conditional contract of 
sale had not been filed when the vendor was adjudicated a bankrupt, 
and the question now is whether the réservation in the unfiled condi- 
tional sale is valid as against the trustée who__now represents the cred- 
itors. The Suprême Court of Ohio construês the statutory provision 
regarding unfiled mortgages, so far as relates to creditors, to extend 
its protection to the antécédent creditors of the mortgagor, and not to 
those only who became such while the mortgage remained unfiled. 
And that court further holds that creditors do not lose the right to 
hâve recourse to the property covered by an unfiled mortgage by the 
conveyance of such property by the mortgagor to a trustée for the 
benefit of creditors, but that such right may be asserted and worked 
out while the property is in the hands of the trustée ; likening the 
assignment upon a trust to appropriate the property to the claims of 
creditors to a judicial seizure for that purpose. Hanes v. Tifirany, 25 
Ohio St. 549. And in a later case it was held that where the mort- 
gagor of an unfiled mortgage dies, and his estate comes under the 
jurisdiction of the probate court, the creditors may in that court claim 
the privilège given them by the statute, and that the executor was bound 
to protect their rights against the mortgagee. Kilbourne v. Fay, 29 
Ohio St. 264, 23 Am. Rep. 741. This holding is in accord with our 
own décision in the case of F. B. Shuster, supra, for the status of the 
property of a deceased person is in this respect quite similar to that of 
the estate of a bankrupt in the possession of the court for administra- 
tion. Inasmuch as the seizure of the court of bankruptcy opérâtes as 
an attachment, and an injunction for the benefit of ail persons having 
interests in the bankrupt's estate, as said in Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, and by this court in the F. B. 
Shuster Co. Case, we see no reason why the creditors of this bank- 
rupt's estate should not be allowed the privilège which they had against 
the right claimed under the réservation in the conditional sale of the 
York Manufacturing Company. 
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The machinery and real estate hâve been separately sold. The reat 
estate, sold, as we suppose, subject to the purchase-money mortgage,^ 
brought only $50, and the machinery $5,050 ; but the proceeds stand in 
the Same pHght as did the property prier to the sale, so far as the rights 
of parties are concerned. The court and the parties hâve treated the 
machinery as severable, and not as fixtures of the realty. We shall 
act upon the presumption that this was its character. 

There are several minor questions discussed in the brief of counsel, 
which we do not think it necessary to consider. Waight and Ames not 
having appealed, the conclusions we hâve expressed lead to the same 
resuit as that effected by the order of the lower court, which must 
therefore be affirmed. The costs of this court will be paid by the ap- 
pellants. 



KBWANBE MFG. CO. et al. v. LEIGH. 

(Circuit Cîourt of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,085. 

Injunction— Restbaining Prosecution of Action at Law— Geounds. 

The défendant in an action at law by a corporation for money liad and 
received, who is severally liable witli another persou, not sued, for the 
debt, is not entitled to«enjoin the action, and remove the litlgation Into 
a court of equity, on allégations that his co-debtor is the principal stock- 
holder in plaintlff corporation, that it is indebted to him, and he in turn 
is indebted to défendant, in order that the several aceounts may be ad- 
justed, and défendant enabled to establish an équitable set-ofC, where it 
is not alleged that such other person is Insolvent, since the other stock- 
holders are entitled to bave the debt due the corporation collected, and 
cannot be compelled to await the adjustment of equltles between the 
debtors. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The bill was by the appellee, a citizen of the State of Illinois, agalnst the 
appellant, the Kewanee Manufacturing Company, a citizen of the State of 
New Jersey, and appellant Laughlin, said in the bill to sometimes clalm his 
citizenship In Missouri, and sometimes in Illinois, to restrain appellants from 
prosecuting a certain action at law, brought by the Kewanee Manufacturing 
Company against appellee, in the Circuit Court of the United States, for the 
Northern District of Illinois, to recover the sum of seven thousand dollars, 
with interest; and resulted In an interlocutory decree ordering an injunc- 
tion, as prayed for in the bill. From this interlocutory decree the appeal is 
prosecuted. 

The motion for interlocutory decree was heard upon the bill, answer and 
replication. The bill avers that in the month of November, 1898, the défend- 
ant, Laughlin, was président, gênerai manager and chief officer in contre] of 
said Kewanee Manufacturing Company, and said Laughlin was interested in 
what was known as the Noonday Mining Propertles in the State of Oregon ; 
that for the purpose of developing said propertles, Laughlin, in said month 
of November, 1898, agreed to advance George J. Atkins and George B. MUli- 
gan, for the development of said mining propertles in the State of Oregon, 
the sum of ten thousand flve hundred dollars ; that Laughlin requested ap- 
pellee to recelve said moneys from him, the said Laughlin, and forward the 
same to George J. Atkins and George É. Milllgan, doing business under the 
flrm name of Atkins and Milligan, who were representlng Laughlin in the 
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development of sald mlnlng property In sald State of Oregon; that, in pur- 
suance to said request, Laughlin did deliver to appellee, on or about the 
fourteenth day of December, 1898, the sum of flfteen hundred dollars, and on 
or about the nlnth day of May, 1899, the further sum of about flfteen hundred 
dollars, and on or about June seventh, 1899, the further sum' of flfteen hundred 
dollars, and on or about July eighteenth, 1899, the further sum of twenty- 
flve hundred dollars; ail of which sald sums were received by appellee, at 
the request of Laughlin, and In pursuance of hls agreement with sald Atkins 
and Milligan for the development of said mlning properties in the State of 
Oregon, and were by appellee turned over to Atkins and Milligan for the use 
and beneflt of I/aughlln, in sald mlning properties in the State of Oregon. 

That the said moneys so delivered to appellee, to be transmitted to the 
said Atkins and Milligan, for the use and beneflt of , Laughlin, were in the 
form of checks drawn by the Kewanee Manufacturing Company ; that Laugh- 
lin was then and now the président, gênerai manager, and chlef executive 
ofBcer of the sald Kewanee Manufacturing Company ; and that sald Kewanee 
Manufacturing Company was organized in or about the year 1898, with a 
capital stock of seventeen thousand one hundred dollars, dlvlded into seven- 
teen thousand one hundred shares, of the par value of one dollar each ; which 
Kald checks were signed by the treasurer of sald Kewanee Manufacturing 
Company, and countersigned by Laughlin as the gênerai manager thereof. 

That on the flrst day of November, 1898, and thenee hitberto, the said 
Kewanee Manufacturing Company was indebted to, and bas remalned in- 
debted to Laughlin, in the sum of more than flfteen thousand dollars, and 
that sald Kewanee Manufacturing Company bas sustained no loss or damage 
whatsoever by reason of the exécution and delivery of said checks by Laugh- 
lin to appellee for the purposes aforesald, and that Laughlin alone caused the 
commencement of, and Is prosecutlng the suits at law hereinafter stated 
against appellee, in the name of said Kewanee Manufacturing Company for 
the sole purpose of preventlng appellee from setting out and making the 
défense in an action at law that said moneys were in fact obtained by Laugh- 
lin from said Kewanee Manufacturing Company to be used and were used, 
for his own purposes and that appellee is not in equity and good conscience 
llable to said Kewanee Manufacturing Company therefor. 

That Laughlin, on the flrst day of November, 1898, and thenee hitberto, bas 
owned, in his own right and name, more than twelve-seventeenths of the en- 
tire capital stock of the sald Kewanee Manufacturing Company. 

That the said Laughlin caused sald company to be incorporated on or about 
the tenth day of June, 1898, and ever since Its incorporation bas absolutely 
eontrolled its pollcy and the conduct of its corporate affairs, selected Its 
board of dlreetors, bas been the principal owner of its stock, and in absolute 
control of the dlsbursement of its money. 

That in the year 1899, Laughlin, acting for the Kewanee Manufacturing 
Company, sold and conveyed ail of the assets, property, business and good 
will of the said Kewanee Manufacturing Company, prlor to June tenth, 1899 ; 
that the proposition for sald sale was tn the name of Laughlin, and that 
Laughlin caused formai exécution of papers ratifying sald sale to be made 
and delivered to the vendee; and that from and after said tenth day of 
June, 1899, said Kewanee Manufacturing Company has not been engagea, in 
any business for which it was incorporated, so far as appellee shows or can 
ascertain. 

That in the year 1899, Laughlin Informed appellee that. In pursuance to 
sald sale of the good will and assets of said Kewanee Manufacturing Com- 
pany, said Kewanee Manufacturing Company had gone out of business, and 
that its entire capital stock was to be turned over to the purchaser of the 
•good will and assets of said Kewanee Manufacturing Company ; and 

That Laughlin claims to own twenty-seventeenths of the capital stock of 
the said Kewanee Manufacturing Company ; and that the books and records 
of the said Kewanee Manufacturing Company show that seven-seventeenths 
of its said capital stock other than that held by Laughlin has been œarked 
"surrendered." 

The bill further avers, on information and belief, that at the tlme Laughlin 
drew the :hecks, the Kewanee Company was indebted to Laughlin in excess 
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of such checks; that Laughlln Is indebted to appellee In the sum of upwards 
of ten thousand dollars; that Laughlln Is the sole executive ofBcer of the 
Kewanee Company ; that since the organization o£ the company, Laughlln has 
conducted his prlvate business, and deposited his private moneys in the bank 
account of the company, and pald his private debts with the moneys and 
checks of the company, wlth the knowledge and consent of the stockholders 
and directors of the company. 

The blll then avers that suits hâve been brought upon such checks In the 
Circuit Court of Cook County, for the entire seven thousand dollars ; others 
in the Circuit Court of Cook County for the différent sums making up, in 
the aggregate, the sum of seven thousand dollars ; and others in the United 
States Circuit Court for such sums — ^more than thirty suits in ail, having 
been brought. 

The answer dénies that appellee received the checks of the Kewanee Com- 
pany for the use and benefit of Laughlln, or to be transmitted to Atkins and 
Milligan for Laughlin's use and benefit ; but avers that in the summer or fall 
of the year 1898, the Noonday Mining Company M'as a corporation, organized 
under the laws of the State of Illinois, having its chief office in the city of 
Chicago, and the appellee was and for several years had been its président 
and the chief offlcer in the control of the policy and afifairs as well as a large 
shareholder and bondholder of said company ; that Laughlin was interested 
in said company as a bondholder only, having previously lest faith in the 
value of some of its mining properties, as well as in the management of its 
mining opérations, which he regarded as ineflicient and incompétent, and hav- 
ing renounced his stocliholding and practically severed his connection with the 
company ; that George J. Atkins and George B. Milligan were also interested 
in said company as bondholders and stockholders ; that at the request of the 
appellee, Laughlin accompanled him to the office of the Noonday Mining Com- 
pany to hear a report which the said Atkins desired to make as the resuit 
of a récent visit to said mines ; that there were présent at such meeting the 
four persons named, to-wit : Appellee, Laughlin, Atkins and Milligan ; that 
among other things donc at said meeting, Atkins reported that he had made 
a careful investigation of the situation at the mill and mines of said com- 
pany, and had found a large amount of ore of sufficient value to justify the 
starting up of the mill and tramway, but that the mill and tramway needed 
to be overhauled and repaired, and that this could not be accomplished unless 
about the sum of three thousand dollars was furnished to the company ; 
that as a resuit of the discussion which foUowed this report, appellee ex- 
pressed a strong désire to hâve the mill and tramway put in condition and 
to hâve the mill started at the earliest practicable date, and hâve the ore to 
which Atkins referred, reduced and the buUion extraeted from it; but de- 
clared that his funds were exhausted, and that he was unable to further 
respond to the company's necessities ; that at the request of said appellee, 
Laughlin agreed to take the responsibility of loaning to the appellee ont of 
the moneys of the Kewanee Manufacturing Company and the American Brake 
Beam Company, the moneys needed for such purposes, provided the appellee 
would exécute and deliver to the companies respectively, his note for each 
sum of money so loaned, such notes to bear interest at the rate of six per 
cent, per annum, and to be payable on demand, and to this appellee then and 
there agreed ; that between appellee and Laughlln it was then and there 
further agreed that in the event of loss, Laughlin would make good to the 
appellee one-fourth of the amount of such loans, and that as between them 
they would, until said Atkins and Milligan were able to repay, divlde equally 
their interest in the proposed venture, or their share of the loss, which was 
one-half of the whole ; that it was agreed between appellee and Laughlln 
that in any event as between appellee and the company whose money he might « 
borrow for that purpose, the appellee should be liable and responsible for the 
whole, and as évidence thereof should make and deliver his promissory note 
for each and every sum borrowed; that in this way, and in this way only, 
were any of the moneys represented by the checks of the Kewanee Manufac- 
turing Company referred to in appellee's bill of complaint, paid over to ap- 
pellee for the use or benefit, or on account of Laughlin. 

The further facts are stated in the opinion. 
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William Brace, for appellant. 
David S. Geer, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts, delivered the 
opinion : 

The bill and answer taken together, show that the moneys received 
from the Kewanee Company went into a personal joint venture of 
Laughlin and appellee. Independently of the other facts shown, this 
would entitle the Kewanee Company to recover in an action at law 
from Laughlin or appellee, severally, as it might choose. Such was 
the purpose of the action enjoined by the interlocutory decree. 

It is contended, however, by appellee, that such action was rightfully 
enjoined because (a) Ail the stock of the Kewanee Company, except that 
held by Laughlin, has been surrendered, thus making Laughlin the 
sole owner of the Company ; wheref ore appellee ought to be permitted 
to set up his équitable set ofï against Laughlin. (b) That the money 
taken from the Kewanee Company, was to pay for the Kewanee Com- 
pany's indebtedness to Laughlin, wherefore it was Laughlin's money, 
and the appellee does not owe the Kewanee Company. And (c) at 
the time of the transaction, the Kewanee Company owed Laughlin 
fifteen thousand dollars ; wherefore, Laughlin equitably owing appellee 
his proportion of the money advanced for the niining venture, appellee 
ought to be permitted, equitably, to set ofï such proportion against the 
Kewanee Company's claim. 

The difficulty with the first contention — that Laughlin is now the 
owner of ail stock of the Kewanee Company, wherefore appellee shoukl 
be permitted to equitably set off his claim against Laughlin — is, that 
while the bill simply charges that the books and records of the company 
show that the stock, other than that held by Laughlin, has been marked 
"surrendered," the answer avers that such surrender was simply a 
turning in of the stock for the purpose of endorsing, upon the certifi- 
cates thereof, the distributive dividends which had been made from time 
to time to the shareholders out of the assets of the company. Thèse 
averments, taken together, show no transfer of title either légal or 
équitable, or of the bénéficiai interest, from the other shareholders to 
Laughlin. 

The second contention — that the money involved in the suit was taken 
by Laughlin to pay the Kewanee Company's indebtedness to him — re- 
duces itself to this : That the Kewanee Company has, in fact, no title 
to the money on which the action at law was based. But this is a dé- 
fense clearly available to appellee in the action at law. 

The third défense— that the Kewanee Company is in fact indebted 
to Laughlin, wherefore appellee should be permitted to set ofï Laugh- 
lin's équitable liability on the moneys advanced against this indebted- 
ness — necessarily rests on this proposition : That a défendant in an 
action at law, severally liable with another not made a défendant for 
the moneys had and received from the plaintiff, may show that the 
other défendant has a complète set-off against the claim, thereby de- 
feating the action, and leaving it to défendants to settle between them- 
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selves, and according to their own equities, the accounts. But this 
implies, first, that before the Kewanee Company can enforce its plain 
demand against one of its several debtors, it must litigate the state of 
the accounts between it and another debtor — one not insolvent. Also 
that the créditer must wait until the state of account between the sev- 
eral debtors be adjusted; otherwise the extent of the set off could not 
be determined. This, of course, cannot be. Whatever may be the 
equities between appellee and Laughlin, and whatever may be the right 
of appellee to brush aside the corporate entity behind which Laughlin 
is an individual owner, the rights of the other stockholders holding 
five-seventeenths of the stock cannot be thus hindered, delayed and 
jeopardized. Their right is, that the corporation shall recover what 
is due to it; and from either of the persons who severally owe the 
debt; and that such recovery shall be without entanglemerit, on ac- 
count of the Personal affairs of some other stockholder with the debtor 
sued. That appellee might, upon a proper showing, acquire through a 
court of equity, a hold upon the proportion of the judgment going to 
Laughlin, is not denied ; but the case under considération does not in- 
volve that situation, or that character of équitable remedy. 

The interlocutory decree was, in our judgment, improvidently en- 
tered, and is reversed. 



In re FIRST NAT. BANK OF CANTON, OHIQ. 
(Circuit Court of Appeals, Sixth Circuit. January 21, 1905.) 

No. 1,341. 

1. Banketjptot— Appeals. 

An order disallowing a mortgage lien upon the stock of merchandise 
and store flxtures of a bankrupt Is the subject of an appeal to the Circuit 
Court of Appeals, under section 24a of the bankruptey act of July 1, 1898, 
c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]. 

[Ed. Note. — Appeal and review In bankruptey cases, see note to In re 
Eggert, 43 C. 0. A. 9.] 

2. Same — Validity oï Moetgages— Construction bt State Law. 

In determlning the validity of a chattel mortgage in bankruptey pro- 
ceedings, the fédéral court will follow the settled law of the state In whlch 
the transaction occurred. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 944, 968.] 

3. Chattei, Mortgages— Stock of Merchandise— Possession or Mortgagob. 

Under the law of Ohlo, a mortgage on a stock of merchandise, which 
expressly or implledly provides that the mortgagor shall remain in busi- 
ness as before untU condition broken, or the mortgagee, in his own in- 
terest, chooses to dispossess hlm, Is, if made in good faith, an effectuai 
security from the tlme that the mortgagee takes actual possession; but 
before such possession is taken it Is void, as a matter of law, as to pur- 
chasers and creditors of the mortgagor. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Chattel Mortgages, 
§§ 367-^125.] 

4. Bankbuptgt— Liens Void by Statk Law. 

Under section 67a of the bankrupt act of July 1, 1898, c. 541, 30 Stat 
564 [U. S. Comp. St. 1901, p. 3449], providing that clalms, whlch for want 
of record, or for other reasons, would not hâve been valld liens as against 
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credltors of the bankrupt, shall not be liens agalnst his estate, and sub- 
division "e" of the same aectlon, declarlng ail conveyances or Incumbrances 
made within four months prior to the flllng of a pétition In bankruptcy, 
with the Intent to hinder, delay, or defraud credltors, vold, except as to 
purchasers in good faith, and providlng that ail property se conveyed or 
Incumbered shall pass to the trustée, proceedings In bankruptcy operate 
as an effectuai séquestration of the bankrupt's property for the beneflt of 
hls credltors, and a chattel mortgage executed by the bankrupt on a stock 
of merchandise, void, at the tlme of the bankruptcy proceedings, as against 
credltors of the mortgagor, because the mortgagee had not then taken 
possession and the mortgagor was permitted to conduct the business, was 
vold as agalnst the trustée in bankruptcy of the mortgagor. 

Appeal from the District Court of the United States for the Northern 
District of Ohio. 

Weed & Miller and P. J. Collins, for appellant. 
W. S. Hanna, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from an order of the 
District Court, sitting in bankruptcy, disallowing a mortgage lien 
claimed by the First National Bank of Canton, Ohio, upon a stock of 
merchandise and certain store fixtures of the bankrupt, Martin K. 
Purdy. The mortgage in question was made on December 5, 1903, 
and registered December 8, 1903. The mortgagor was adjudicated a 
bankrupt on February 4, 1904. The mortgage purports to hâve been 
made to secure a présent loan of $739.93, for which the bankrupt gave 
four notes, maturing, respectively, in 30, 60, 90, and 120 days from 
date. The mortgaged property is described as consisting of certain 
store fixtures, such as counters, show cases, etc., "and ail my stock 
of dry goods, notions, novelties and groceries," located in a storeroom 
occupied by the bankrupt in the village of Killbuck, Ohio. It is pro- 
vided in said instrument that the mortgagee shall hâve the right to en- 
ter and take possession in case default is made in payment of either of 
said notes, or in case the mortgagor shall commit "any waste or nui- 
sance, or attempt to secrète or remove the above-described goods or 
chattels or any part thereof; or if thé said grantee * * * shall 
before said money becomes due deem it necessary for his or their more 
complète and perfect security," etc., "and expose the mortgaged prop- 
erty to public sale." The mortgage concludes as follows: 

"And until default shall be made In the payment of said indebtedness or 
breach shall bave been made in the performance of any of said covenants on 
the part of said grantor, the said grantor to remain and continue in the quiet 
peaceable possession of said goods or chattels and In the full and free enjoy- 
ment of the same." 

This stock was sufïered to remain in the possession of the mort- 
gagor until dispossessed by the receiver and trustée in bankruptcy. 

The référée, upon the law and facts of the case, held that the mort- 
gage was invalid and unenforceable against the trustée, because void 
under the law of Ohio, as against creditors, and also under the bankrupt 
law, as having been given, when insolvent, for the purpose of pre- 
ferring one W. A. McCrea, a creditor — the bank being aware of the 
bankrupt's insolvency, and of his purpose to prefer said McCrea — and 
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that the mortgage was therefore not a lien gîven or accepted in good 
f aith, but in f raud of the bankrupt act. 

1. This may be properly regarded as a controversy arising out of 
the settlement of the bankrupt's estate, and the appeal to this court as 
one admissible under section 34a of the banicruptcy law (Act July 1, 
1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]). 

In Flewit v. Berlin Machine Works, 194 U. S. 396, 300, 24 Sup. Ct. 
690, 691, 48 L. Ed. 986, the Berlin Machine Works asserted title to cer- 
tain chattels, which had been conditionally sold to the bankrupt, by 
an intervention. Of the issue thus raised, the court said : 

"The controversy may be treated as one of those controversies arising In 
bankruptcy proceedlngs over which the Circuit Court of Appeals could, under 
section 24a, exercise appellate jurisdiction, as in other cases. Section 25a (30 
Stat. 553 [U. S. Comp. St. 1901, p. 3432] relates to appeals from judgments in 
certain enumerated steps in bankruptcy proceedlngs, in respect of which spécial 
Ijrovislon therefor was required (Holden v. Stratton, 191 U. S. 115, 24 Sup. Ct 
45, 48 L. Ed. 116), whlle section 24a relates to controversies arising in bank- 
ruptcy proceedlngs in the exercise by the bankruptcy courts of the jurisdiction 
vested In them at law and in equity by section 2, 30 Stat. 545 [U. S. Comp. St. 
1901, p. 3420] to settle the estâtes of bankrupts, and to détermine controversies 
In relation thereto. Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct 7T8, 47 L. Ed. 
1179 ; Burleigh v. Foreman, 125 Fed. 217, 60 C. C. A. 109." 

In re Soudan Mfg. Co., 113 Fed. 804, 806, 51 C. C. A. 476. 

In Cunningham v. German Ins. Co., 103 Fed. 933, 43 C. C. A. 377, 
and 101 Fed. 977, 41 C. C. A. 609, the appeal was not only from an al- 
lowance of the lien claimed, but from the allowance of the daim itself. 
Under those circumstances, we treated the lien claimed as a mère inci- 
dent of the claim or debt, and therefore properly appealed under section 
35a, as from "a judgment allowing or rejecting a debt or claim of fîve 
hundred dollars." In Hutchinson v. Otis, 190 U. S. 552, 33 Sup. Ct. 
778, 47 L. Ed. 1179, the claim and a lien on a fund in the trustee's 
hands were allowed, and from this an appeal was allowed as from a 
judgment allowing a claim. The Circuit Court of Appeals of the First 
Circuit held that that part of the decree of the District Court allowing 
the lien was not subject to an appeal, and in the Suprême Court it was 
insisted that the pétition of the creditor was one to reach a fund in court, 
and was not a proceeding in bankruptcy. But the court said : 

"Under the circumstances of this case, it seems to us that the pétition was 
incident to the claim (Cunningham v. German Ins. Bank, 101 Fed. 977, 41 C. 
C. A. 609, and 103 Fed. 932, 43 C. C. A. 377), and was a bankruptcy proceeding, 
under section 2, cl. 7, wlthin the meaning of section 25, regulating appeals in 
bankruptcy." 

3. The mortgage lien asserted was one given by an insolvent mer- 
chant upon his entire stock of goods. The provision that the mort- 
gagor, until breach of condition, or until it should seem best to the 
mortgagee, should "remain and continue in the quiet peaceable posses- 
sion of said goods and chattels and in the full and free enjoyment of 
the same," manifestly implies that he was to continue business as be- 
fore. The fact is that he did remain in possession until dispossessed 
by the bankrupt's trustée. Whether he in fact continued to make sales 
is a mère matter of presumption, for the record is silent. In view of the 
fact that the mortgagor was confessedly insolvent, and was a small mer- 
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chant, with the usual mixed stock of a country merchant, and that the 
mortgagee agreed that he might continue in the "full and free enjoy- 
ment of the same," we can but présume that the only conceivable mode 
of "enjoying" the continued possession, by a continuance of business, 
was "enjoyed" by the bankrupt. The mortgagee is silent. Not one 
word of explanation is ofïered upon this or any other point touching 
the good faith of this transaction, other than the agreed fact that the 
mortgage was given for money advanced at the time, and not for any 
pre-existing debt. It is also noticeable that the mortgage contains 
no clause requiring the mortgagor to account for sales, nor that the 
lien should extend to goods afterwards purchased and added to the 
stock. In determining the validity of a chattel mortgage, this court 
will endeavor to follow the settled law of the state in which the trans- 
action occurs. Brown v. Grand Rapids Parlor Furniture Ce, 58 Fed. 
286, 7 C. C. A, 225, 22 L. R. A. 817 ; Etheridge v. Sperry, 139 U. S. 
266, 11 Sup, Ct. 565, 35 L. Ed. 171 ; In re Shirley, 112 Fed. 301, 304, 
50 C. C. A. 253. Under the settled law of Ohio, the question of good 
faith is not vital, if, under a mortgage of a stock of merchandise, it is 
expressly or impliedly provided that the mortgagor shall remain in 
business as before until condition broken, or the mortgagee, in his own 
interest, chooses to dispossess him. If the instrument has in fact been 
made in good faith, it becomes an effectuai security, notwithstanding 
such a provision, from the time the mortgagee takes actual possession. 
But before possession taken, such an instrument is void, as matter of 
law, as to purchasers and creditors of the mortgagor. Collins v. Myers, 
16 Ohio, 547, 552 ; Freeman v. Rawson, 5 Ohio St. 1-9, 12 ; Fran- 
cisco V. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. Rep. 711 ; 
Enck V. Gerding, 67 Ohio St. 245, 247, 65 N. E. 880. 

The syllabus (which, under the rule of the Ohio court, îs the effectuai 
décision and ruHng of the court) of the case of Francisco v. Ryan, cited 
above, is as follows : 

"(1) A mortgage on a stock of merchandise, though made In good faith to 
secure a bona flde debt of the mortgagor, when It allows him to retaln pos- 
session with a power of sale In the course of hls business, is inetfectual to 
create a lien as against creditors of the mortgagor who assert their rights 
against the property whlle it remains under hls control; but it la valid as 
between parties, and when the mortgagee talces possession." 

But it is said that such a mortgage is good between the parties and 
good against creditors who do not obtain some lien upon it before the 
mortgagee takes possession, actual fraud out of the way, and that no 
créditer had seized upon this property prior to the adjudication in bank- 
ruptcy, and that the trustee's title is no better than that of the mort- 
gagor. For this Hewit v. Berlin Machine Co., 194 U. S. 296, 24 Sup. 
Ct. 690, 48 L. Ed. 986, is cited. But in that case the unrecorded condi- 
tional sale, with agreement that title should remain in the vendor of the 
machinery until the purchase price was paid, was good, under the law 
of New York, as against everybody except subséquent purchasers or 
pledgees or mortgagees in good faith. Being good against the bank- 
rupt and his creditors under the law of the state where the property 
was situated, it was held good against the bankrupt and his trustée. 
But such is not the law of Ohio. In the cases already cited it îs de- 
135 F.— 5 
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cided that the rétention of possession by the mortgagor, with a power 
of disposition by sale, makes the raortgage ineffectual as against cred- 
itors who assert a claim before the mortgagee takes actual possession. 
Section 6ra of the bankrupt law (Act July 1, 1898, c. 541, 30 Stat. 564 
[U. S. Comp. St. 1901, p. 3449]) provides that "daims which for want 
of record or for other reasons would not hâve been valid liens as against 
the claims of the creditors of the bankrupt shall not be liens against his 
estate." By subdivision "e" of same section ail conveyances or in- 
cumbrances made within four months prior to the filing of a bankrupt 
pétition, "with the intent and purpose to hinder, delay or defraud 
his creditors," are declared "null and void as against the creditors of 
such debtor, except as to purchasers in good faith and for a présent 
fair considération," and that ail property so conveyed, transferred, or 
incumbered "shall pass to his said trustée." The proceedings in bank- 
ruptcy amounted to an effectuai séquestration of the mortgaged prop- 
erty before the mortgagee had taken possession. It was a seizure for 
the benefit of ail of his creditors. "The filing of the pétition is a 
caveat to ail the world, and, in efïect, an attachment and injunction." 
Mueller v. Nugent, 184 U. S. 1, 14, 23 Sup. Ct. 269, 46 L. Ed. 405. 
Being a seizure of the property of the bankrupt for the benefit of his 
creditors, any lien which was ineffectual as against creditors under the 
law of the state of the transaction is ineffectuai against the bankrupt's 
trustée. In re Pékin Plow Co., 112 Fed. 308, 50 C. C. A. 357; Chesa- 
peake Shoe Co. v. Seldner, 123 Fed. 593, 58 C. C. A. 261. In tvvo other 
cases at this time the same question bas come before this court, where 
the matter has been considérée more at length. In re Shuster Co., 
134 Fed. 43; Dolle v. Cassell et al., 135 Fed. 52. In the case 
entitled In re Shirley, 112 Fed. 301, 50 C. C. A. 252, we held that, 
under the décisions of the Ohio court construing section 4150, Rev. 
St. Ohio, registration operated as a new security from the date of 
registration, and made the instrument effective as to ail creditors who 
had not before registration fastened some lien upon the property. Wil- 
son V. Leslie, 20 Ohio, 161. But with référence to the effect of a mort- 
gage upon a stock of goods, with the right of the mortgagor to remain 
in possession and continue business, the instrument is fraudulent in 
law, regardless of registration, and void as to creditors who acquire 
rights before the mortgagee takes actual possession. Hère the mort- 
gagee never took possession, and the seizure under the bankruptcy 
proceedings therefore occurred before the mortgage was validated. 
The principle is familiar in the law of Ohio. A mortgage void as 
against creditors is void as against an assignment in trust for the bene- 
fit of creditors. Hanes v. Tiffany, 25 Ohio St. 549. The reasoning 
of the Ohio court is applicable hère. In the case cited above, Judge 
White, speaking for the court, said : 

"The mortgagee not having possession of the mortgaged property, the stat- 
ute déclares the mortgage void as against the creditors of the mortgagor. The 
assignée took the property under the assignment, and held It for the exclusive 
beneilt of creditors. The mode of providing for creditors by way of assign- 
ment, in trust for their benefit, is recognized and regulated by statute, and we 
see no good reason why their rights may not be as effectually asserted through 
the assignée as they could be by judgment and exécution In case there had been 
DO assignment." 
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In this vîew of the case, it becomes unnecessary to consider the other 
ground upon which the judgment appealed from was rested. 
Judgment affirmed. 



MOORB V. ILLINOIS CENT. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. February 21, 1905.) 

No. 1,406. 

1. Master and Servant— Injuries to Servant— RAiLROADS—STATUTEa. 

Const. Miss. 1890, § 193, and Code 1892, § 3559, déclare tliat every rall- 
road employé shall hâve the same rlghts and remédies for injuries suf- 
fered by him from the act or omission of the corporation or Its employés 
as are allowed by law to other persons where the injury results from the 
négligence of a superior agent or officer, or of a person having the right 
to control or direct the services of the party injured, etc. Held, that 
where a brakeman in an action for injuries alleged that the train on 
which he was injured was under the direction and control of the con- 
ductor and engineer, who were his superior oiflcers, and that while plain- 
tiff was between the rails to turn the angle cock and apply the air 
brakes to a heavy train on a down grade, as was his duty, the engineer 
suddenly, and without signal or warning to plaintiff, violently backed the 
engine against the train, so as to cause a cowcatcher on the rear of the 
tender to strike plaintiff, by reason of which his arm was caught between 
the cowcatcher and drawhead and crushed, the déclaration stated a cause 
of action under the statute. 

2. Same— Dangeeous Appliances— Question fob Jury. 

Where, in an action for injuries to a brakeman by being caught between 
the rear pilot of the engine and the next car as he was applying the air 
brakes to a heavy train, plaintiff alleged that the engine with such rear 
pilot was a dangerous appllance when attached to a freight train, in that 
when the tender was backed to a car the pilot extended under the car 
renderlng the space between the tender and the car unsafe and dangerous 
to work in, and that when plaintiff was performing his duty in standing 
between the rails to turn on the air he was struck by such pilot, thrown 
down, and Injured before the drawheads came together, such allégations, 
if proved, presented an issue of fact as to defendant's négligence in (ur- 
nishing détective appliances for submission to the jury. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Marcellus Green, for plaintiff in error. 
Edward Mayes, for défendant in error. 

Before FARDEE, McCORMICK. and SHEL,BY, Circuit Judges. 

McCORMICK, Circuit Judge. This was an action for damages for 
Personal injuries. Besides the necessary allégations as to the char- 
acter of the parties, the jurisdiction of the court, character and extent 
of injuries received, and damages claimed therefor, the déclaration 
showed substantially that on the 4th of December, 1902, the défendant 
had a certain through freight train, numbered 85, consisting of more 
than 10 cars besides the engine and tender, the engine being numbered 
482, and the train under the direction and control of one Smith, con- 
ductor, and one Stewart, engineman, both servants of the défendant, 
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under the direction and control of whom, as his superior officers, the 
plaintiff was in the discharge of his duties as head brakeman ; that the 
engine numbered 482 was an unsafe and unsuitable appliance in that 
freight train, in that it was negligently equipped on the rear end of the 
tender with a pilot or cowcatcher, which extended when the tender was 
backed up to a car and under the couple of the car, and thereby the 
place between the tender and the car was rendered an unsafe and dan- 
gerous place to work in going between the rails to apply the air cock 
when necessary, and the pilot so extended under the car left no place 
for the brakeman to stand, as the said pilot would strike the brakeman 
between the rails and knock him down beforc the drawheads would 
corne together ; that in an emergency, which is fully described, and al- 
leged to hâve been occasioned by the négligence of the engineman, it 
became the duty of the plaintifï to go on the track at a time when the 
engine was disconnected from the train and at a standstill, eight or ten 
or more feet from the train, in order to turn the angle cock and apply 
the air brakes to the heavy train, which was on a down grade, and 
beginning to move, so as to threaten great injury to the property of the 
défendant, and hazard to the lives of passengers and employés, and that 
while thus on the track, in the exercise of due care in the discharge of 
his duty, and under the direction and control of the engineman, the 
engineman suddenly, and without warning to the plaintiff, and without 
any signal from the plaintiff to back his engine, backed violently 
against the train so as to cause the cowcatcher to strike the plaintiff, 
knock his feet from under him and under the car, and catch his right 
arm between the cowcatcher and the drawhead, and crush it off ; that 
in the emergency described at the time and place set out the engineman 
was the superior officer or agent of the défendant over plaintiff, and 
having the right to control and direct the services of plaintiff in the 
duties he was then discharging. 

To this déclaration the défendant did not demur, but pleaded the gên- 
erai issue and "plea of contributory négligence in short by consent." 
On behalf of the plaintiff three witnesses testified — the plaintiff himself, 
and one W. L. Bass and one G. C. Sutton, who were both présent at the 
time and place that the injury was received. Having introduced this 
testimony the plaintiff rested, and thereupon the défendant moved the 
court to exclude the évidence offered by the plaintiff, and to direct the 
jury to return a verdict for the défendant on the ground that the case 
as made out by the plaintiff shows that, if he was injured at ail by any- 
body's négligence, according to his own theory he was injured by the 
négligence of the engineer working on the same train on which he was 
working, and in the very job that he was engaged upon, and it is one 
of the very few cases that fall under the old common-law doctrine of the 
fellow servant rule, as fixed by section 193 of the Mississippi Constitu- 
tion of 1890, and section 3fî59' of the Code of 1892 ; which motion the 
court sustained, and instructed the jury to find for the défendant, and, 
the verdict being returnéd in accordance with the instructions and judg- 
ment rendered thereon, the plaintiff assigns this action of the court as 
error. The rule which obtains in the United States courts in référence 
to directing a verdict in civil cases has, of late years, been so often in- 
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voked and applied, especially in cases like the présent, that îts terms 
hâve become matter of such familiar knowledge, and the reported cases 
in which it has been applied are so numerous, that it is not necessary to 
discuss them, or even to cite them. Under the terms of the section of 
the Constitution of Mississippi referred to in the defendant's motion and 
above cited, it is the opinion of the majority of the court that the déc- 
laration in this case states a cause of action, independent of any con- 
sidération that is due to the allégations of the defective and dangerous 
appliance indicated in connection with the engine. It is, however, the 
opinion of the majority of the court that the allégations on that subject 
présent an issue of fact for submission to the jury, if the évidence of- 
fered tends to support it. As we hâve concluded that the case must 
be reversed and remanded for a new trial it is not proper that we should 
discuss the testimony ofFered, any further than to announce that, if the 
jury believe the witnesses, the évidence the plaintiff introduced was suf- 
ficient, standing alone and in the absence of contradictory proof, to 
support a verdict. It is therefore clear, in the judgment of the ma- 
jority of the court, that the trial court erred in withdrawing the case 
from the jury; that it should bave been submitted to the jury under 
proper instructions; and that it is carrying the rule much too far to 
insist that at every stage in the trial of such a case the trial judge must 
or may consider himself as acting upon a motion for a new trial, and 
whenever it is his impression that he would grant a new trial if the 
jury should, on the testimony then before them and under such ap- 
propriate instructions as he might give them, return a verdict against 
one of the parties which he on a motion for a new trial would set aside, 
he should at once direct a verdict without further hearing and con- 
sidération of the case. 

The judgment of the Circuit Court is reversed, and the case remand- 
ed to that court, with instructions to award the plaintifï a new trial. 



BUTLER et al. v. CARTER & RUSSELL PUB. CO. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1905.) 

No. 1,426. 

LiBEI/— SUFPICIENCT 0» DECLAKATION— IDENTIMCATION Oï PLAINTIFF WITH 

Peeson Libbled. 

A déclaration in an action for libel by the publication of an article set 
ont, and which related to a woman described therein as widely known as 
"Annie Oakley," and as having beeu a famous rifle shot who had given 
public exhibitions, etc., which, in addition to an allégation that the libel 
was published of and concerning plaintiff, further allèges that plaintiff 
had acquired great skill in shooting with a rifle, and had given public 
exhibitions, and was widely known by the nanie of "Annie Oakley," suf- 
ficiently* shows on its face that the article related to plaintiff. 

Same. 

It Is not necessary that a déclaration in libel should identlfy the plain- 
tiff with every description in the libel, since such rule would enable one 
to publish libels with impunlty by inserting misdescrlptions in sonie re- 
spects not essential to a gênerai understanding of the person meant. 
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In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

The déclaration, after showlng tliat the plaintiff, Mrs. Frank E. Butler, Is 
a citizen and résident of the state of New Jersey, and that the défendant, the 
Carter & Russell Publishlng Company, is a Florida corporation, is as follows : 

"(1) That, before and at the time of the committlng of the grievances here- 
inafter alleged, the plaintifC, Mrs. Frank E. Butler, was a professional rifle 
shot, and had acquired great skill in the art of shooting a rifle, at both sta- 
tionary and moving objects, and was widely known under the name of 'Annie 
Oakley,' and under that name had acquired the réputation among many people 
of being the best and most accurate woman rifle shot in the world, and under 
the said name had given many exhibitions of her skill In the use of the rifle, 
for which she charged compensation, and from which exhibitions she derived 
a large income, and at the time of committlng the grievances hereinafter men- 
tloned her occupation consisted in giving exhibitions of her skill as such, and 
from which she derived a large income. 

"(2) That on the 13th day of August, A. D. 1903, the défendant was the 
proprietor, prlnter, and publisher of a certain newspaper published in the city 
of Jacksonville, Duval county, Florida, called 'The Metropolis,' and that on 
the said day the following llbel was falsely and maliciously published there- 
in of and concernlng the plaintlfC, Mrs. Frank E. Butler, that is to say : 

" 'Doi)€ Caused Her Downfall. Annie Oakley [meaning the plaintiff, Mrs. 
Frank B. Butler] is now In jail. Famous daughter-in-law of Buffalo Bill. 
Her Appetite for Drugs Drove Her to Steal the Trousers of a Negro [meaning 
thereby that the plaintiff, Mrs. Frank B. Butler, had been guilty of the crime 
of larceny].' 

" 'The Greatest Female Rifle Shot in the World [meaning the plaintiff, Mrs. 
Frank B. Butler] Cornes to Grief in Chicago, the City where She [meaning 
the plaintiff, Mrs. Frank E. Butler] Excited the Admiration of Thousands a 
Few Years Ago. 

" 'Chicago, Aug. 13. — A woman who déclares she is a daughter-ln-law of 
"BufCalO Bill," and the most famous rifle shot in the world, he.s iu a eeil of 
the Harrison Street Station under a Bridewell sentence for stealing the trou- 
sers of a negro, in order to get money with which to buy cocaine. She cried 
while saying that for her spectaeular markmanship, King Edward himself 
once led the applause in the courtyard of Buckingham Palace. 

" 'When arrested on the complaint of Charles Curtls, a negro, she was liv- 
ing at 140 Sherman Street She gave the name of Ellzabeth Cody, but it 
occurred to no one to connect her with Col. Cody's famous daughter-ln-law. 
However, when brought before Justice Caverly, she declared that she was tte 
famous show woman. 

" ' '•! plead guilty, your honor, but I hope you wlll hâve plty on me," she 
begged. "An uncontrollable appetite for drugs has brought me hère. I began 
the use of it years ago to steady me under the strain of the show life I was 
leading, and now it has lost me everything. Please give a chance to pull my- 
self together." 

" 'The striking appearance of the woman, whom the crowd at the World's 
Fair admired, is now entlrely gone. Hers is one of the extrême cases which 
bave come up in the Harrison Street Police Court. She Is to be taken to the 
Bridewell to serve out a sentence of $45.00 and costs. 

" ' "A good, long stay In the Bridewell wlll do you good," said the Court. 

" 'Annie Oakley's husband, Sam Cody, died in England. Their son Vivien 
is now with Col. Cody at the latter's ranch, on the North Platte. Annie left 
"Buffalo Bill" two years ago, and has since been drifting around the country 
with stray shows.' 

"And the plaintiff says she Is damaged thereby to the amount of ten thou- 
sand ($10,000) dollars, for which she asks judgment." 

The défendant appeared and demurred to the déclaration, alleging that "It 
is bad in substance." The Circuit Court sustained the demurrer, and entered 
judgment for the défendant. The plaintiff brought the case hère, and assigns 
as error the judgment of the Circuit Court sustaining the demurrer to the 
déclaration. 
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J. N. Stripling (A. H. Larkin, on the brief), for plaintiff in error. 
Alex. St. Clair-Abrams, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The Circuit Court having sustained the demurrer to the déclaration, 
the sole question presented for our considération is as to the correctness 
of that ruling. No question is raised as to the proper allégation of the 
act of publication, nor as to the statement of the matter alleged to be 
defamatory. And no question is raised as to the actionable quality 
of the language published, for it is clearly such as would subject the 
party charged to an indictment for a crime involving moral turpitude, 
or subject her to infamous punishment. 

The chief objection made to the déclaration is that it does not "show 
on its face that the defamatory words were published of and concerning 
the plaintifï, Mrs. Frank E. Butler." The libel complained of does 
not contain the name of the plaintiff, and it is therefore clear that, to 
show a right of action on account of the defamatory words, she must 
make such allégations as will show that she was meant — that the publi- 
cation relates to her. By statute, in many jurisdictions, it is made suf- 
ficient to allège generally that the defamatory words v/ere spoken or 
published of the plaintiff. Townshend on Slander & Libel, § 310 ; 
13 Ency. Pldg. & Prac. 40. But in Florida there is no statute to this 
effect, and the déclaration must be examined as at common law ; and 
we assume that, in the absence of a statute, the averment found in the 
déclaration that the libel was published "of and concerning the plain- 
tiff" would not be suffîcient. Townshend on Slander & Libel, § 316. 
Where the language published does not naturally and per se refer to the 
plaintiff, and requires extrinsic matter to show its relation to the plain- 
tiff, the déclaration must allège by way of inducement such extrinsic 
matter. Townshend on Slander & Libel, § 308. Has the plaintiff con- 
formed to this rule? 

She does not rest alone on the averment that the libel was "published 
of and concerning the plaintiff," but she seeks to remove ail ambiguity 
as to its application by the following averment : 

"That, before and at the committing of the grlevances herelnafter alleged, 
the plaintiff was a professional rifle shot, and had acquired great sklU in the 
art of shooting a rifle at both statlonary and movlng objects, and was widely 
known under the name of 'Annie Oakiey,' and under that name had acquired 
the réputation among many people of being the best and most accurate woman 
rifle shot In the world, and under the said name had given exhibitions of her 
skill in the use of the rifle, for which she charged compensation, and from 
which exhibitions she derived a large Income." 

This averment is to be read in connection with the alleged libel copied 
in the déclaration. Looking at that, we iînd that it relates to one 
widely known as "Annie Oakiey," one who is a professional shot, one 
who had acquired great skill in shooting, and one who had given pub- 
lic exhibitions as an expert shot. The déclaration shows, therefore, 
that the publication not only refers to the plaintiff by a name by which 
she was known, but that it refers to her vocation and skill, both of a 
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kjnd unusuàl with women. In substance, therefore, on this point, the 
déclaration says that the plaintiff is known to the public as "Annie 
Oakley," and that she, the plaintiff, is the person who is defamed by 
that name; and, to make her identity clearer, she points eut several 
events in her life that appear to be referred to in the publication, which 
would probably identify her as the party defamed, even if no name had 
been used. We are of the opinion that the déclaration sufïiciently al- 
lèges that the libel charged was published of the plaintiff. 

But it is claimed that, as the publication asserted that the woman re- 
ferred to was the daughter-in-law of Buffalo Bill, it is essential that the 
plaintiff allège that she occupied that relation. This contention is 
made, also, as to other matters of description in the libel. It is not nec- 
essary for a plaintiff to make averments to satisfy every description in 
a libel. To establish such a rule would enable one to libel with im- 
punity, by adding to a description which everybody would understand 
one that did not appertain to the person slandered. Mix v. Woodward, 
13 Conn. 262, 282.- 

The judgment is reversed, and the cause remanded with instruc- 
tions to overrule the demurrer. 



SUPREME COUNCIL A. L. H. v. McALAENBY. 

(Circuit Court of Appeals, Third Circuit. February 13, 1905.) 

No. 45. 

Mtjtuai, Benefit Insubance— Rescission of Conteact— Lâches. 

Where an assessment insurance association passed a by-law which 
amounted to a renunclation of Its contracts and entitled a member to re- 
Bcind his contract and recover the premiums paid thereon, but no action 
was brought therefor until three years and seven months after the pass- 
age of the by-law, an affidavit of défense which sets up that no claim for 
rescission had prevlously been made, and that during the delay a large 
number of members who might hâve been assessed for the payment of 
plaintiff's claim dled or ceased to be members, and that new membera 
were taken in without any notice of the claim, Is sufflclent on its face to 
show such lâches as would prevent a summary judgment against the as- 
sociation. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 131 Fed. 538. 

Frank P. Prichard, for plaintiff in error. 
J. H. Brinton, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The judgment brought before us by 
this writ of error for review was rendered against the défendant (the 
plaintiff in error) for want of a sufficient affidavit of défense. 

Of course, for présent purposes, we must accept as true ail the dis- 
tinct averments and spécifie statements of fact contained in that affi- 
davit. The plaintiff (McAlarney) was the holder of an insurance cer- 
tificate for $5,000, issued to him by the défendant association, similar 
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to the certificates which were involved in the cases of Suprême Council, 
etc., V. Black, 123 Fed. 650, 59 C. C. A. 414, and Suprême Council, etc., 
V. Daix, 130 Fed. 101, heretofore decided by this court, and Suprême 
Gîuncil, etc., v. Lippincott (which we hâve just decided) 134 Fed. 824. 
The plaintiff's cause of action is the alleged anticipatory breach of his 
insurance contract growing out of the defendant's action in adopting 
in August, 1900, and putting into effect on October 1, 1900, a by-law 
reducing its insurance certificates from $5,000 to $3,000. This suit 
was not brought until May 10, 1904. The suit is for the recovery 
back of the assessments the plaintiflf paid upon his certificate, and pro- 
ceeds as upon a rescission of the contract. 

Under the averments of the aflSdavit of défense it must be taken (for 
the présent) that the plaintiflf did not protest against the by-law, and 
never notified the défendant that he rescinded the contract, and that 
he did no act indicating an intention to rescind the contract, until he 
brought this suit on May 10, 1904, three years and seven months after 
the right to elect to rescind the contract had accrued to him. The affi- 
davit of défense further sets out that the revenues of the défendant 
association are derived from assessments levied against its members 
whenever its obligations require ; that its ofRcers did not know of the 
plaintiflf's claim, and therefore did not provide for the same in calling 
assessments during the period between the time the right of rescission 
accrued to the plaintiflf, in October, 1900, and the bringing of this suit, 
in May, 1904 ; that during that time about 3,000 members hâve either 
died or dropped out of the association, against whom assessments 
would hâve been laid proportionately, and collected, with which to 
pay the plaintiff's claim ; that during said time 125 persons joined the 
association in ignorance of the plaintiff's claim; that the défendant 
association has been conducting its affairs on the belief that no such 
claim existed as the plaintiff now makes; and that the défendant has 
suffered damage in the respects mentioned through the delay of the 
plaintiff in rescinding his contract. Without further recitation of the 
statements of the aftidavit of défense, we content ourselves with say- 
ing that we think the affidavit is fuller and more spécifie in regard to 
the changed circumstances of the défendant association and the injury 
to the association from the plaintiff's delay in signifying his élection 
to rescind than was the affidavit of défense in Daix's Case, 130 Fed. 
101. 

The action of the défendant in passing and putting into effect the 
offending by-law did not bind the plaintiff or affeçt his contract of in- 
surance. But he thereby acquired the right of electing either to treat 
the attempted réduction of his certificate as a breach of the contract and 
ground for the rescission thereof, or else to abide by his contract. He 
was, however, bound to exercise his right of rescission, if at ail, within 
a reasonable time. What is a reasonable time dépends upon the cir- 
cumstances of the particular case. Where the facts are in dispute, 
ordinarily the question is for the jury. Where the facts are not in dis- 
pute, the question is one of law for the court. Morgan v. McKee, 77 
Pa. 228, 231. 

It will be perceived that the only question we are called on to déter- 
mine at this time is whether the affidavit of défense was sufficient to 
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prevent a summary Judgment against the défendant. We think it was, 
as respects its averments of the great delay of the plaintiff in sîgnifying 
bis élection to rescind the con tract, and the injurious conséquences to 
the défendant association resulting from that delay. It seems to us 
that the aiifîdavit of défense fairly and sufficiently raised the défense 
that the delay of tîie plaintifï in signifying his élection to rescind was 
both unreasonable and hurtful to the défendant, and, therefore, that 
the plaintifï had lost his right to treat the contract as rescinded and 
recover back the assessments he had paid. This is as far as it is neces- 
sary for us to go. To go further would be improper, for, comparing 
the plaintiff 's statement of claira and the afifidavit of défense, we dis- 
cover that there is a dispute between the parties as to the facts of the 
case. 

We ought to add that there are matters set forth in the affidavit of 
défense to which we bave not deemed it necessary to refer, and that our 
silence is not to be regarded as importing any opinion upon the ques- 
tions arising out of thèse matters. 

The judgment against the défendant for want of a sufficient affidavit 
of défense is reversed, and the cause is remanded to the Circuit Court 
for further proceedings. 



KELLY V. MALOTT. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1005.) 

No. 1,105. 

1. CaEBIERS— CONTEACT FOE CAEBIAGE OV EXPEESS MESSBNGEES— EXEMPTION 

FEOM LlABILITT. 

A rallroad Company may lawfully exempt itself by contract with an 
express Company using its cars from llability for négligence of its em- 
ployés causing the Injury of express messengers occupying such cars, and, 
where a messenger bas assented to such exemption in his conti-act of em- 
ployment with the express company, there can be no recovery from the 
rallroad company for his injury or death. 

[Ed. Note. — For cases In point, see vol. 9, Cent. Dlg. Carriers, §§ 1252- 
1263.] 

2. Négligence— Pleading—Geoss Négligence. 

A characterization of defendant's négligence as gross, In a déclaration, 
does not change the légal effect of the allégation from what it would hâve 
been, had the term "négligence" alone been used. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dlg. Négligence, § 15.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

The déclaration, in two counts, alleged that Kelly, a messenger of the 
Adams Express Company,, while in the discharge of his dutiés in an express 
car in one of defendant's trains, was killed in a collision that occurred through 
Hie "gross négligence" of the défendant. The flrst count charged that defend- 
ant's "gross négligence" grew out of the train erews' handling of the trains 
that collided; the second, out of the acts and omissions of the train dispatch- 
ers. 

A plea Was flled In which two contracts were set forth — one between Kelly 
and the express company, and the other between the express Company ànd 



KELLT V. MALOTT. 75 

défendant. The preamble of the flrst récites that rallroad companles require 
of the express company, as a condition of perraitting a messenger to tra rel 
upon their cars or other conveyanees in the performance of hls duties as mes- 
senger, that the railroad companies shall be Indemnifled against and released 
from ail Uabllity for and In respect of any damage or Injury which may be 
sustained by the messenger In the course of his employment, whether the same 
be occasioned by the "négligence" of the railroad companies or otherwise. In 
the body of the contract Kelly fully consents to and ratifies eaeh and every 
bond or other instrument or contract of indemnity against such liability, and 
each and every release from such liability, or other simllar contract executed 
and to be executed by the express company to any railroad company or other 
carrier, and agrées to assume ail risk of death or accident or damage to him 
or his property, and releases and discharges the Adams Express Company and 
any railroad company In whose cars he may travel In the performance of his 
duties from any and ail clalms, liabllitles, and demands of every kind, nature, 
and description for or on account of his dèath, or any Injury or damage to 
liis person or property of any kind or nature, whether caused by the "négli- 
gence" of the Adams Express Company, or of any railroad company, or oth- 
erwise. By the second contract the défendant permitted the Adams Express 
Company to carry on its express business on the Unes of railroad operated by 
the défendant, and provided for the carriage on such Unes of the employés 
of the express company, and of the merchandise and property handled by It 
over such lines ; and the Adams Express Company, in turn, assumed al! risk 
of loss or damage that might arise or resuit from Its opérations uuder the 
contract, and agreed to save the défendant harmless against the same, and to 
protect him against clainis that might be made upon him for loss or damage, 
either to the employés of the express company, or to the property in its 
t/harge, whether such loss or damage should occur through the "gross négli- 
gence" of the défendant or his employés, or otherwise. The plea further 
averred that at the time Kelly was injured he was being carried on the rail- 
road of the défendant under the terms of the contracts between him and the 
oxpress company and between the express company and the défendant, and 
not otherwise. 

A gênerai demurrer to this plea was overruled, and the judgment foUowed 
which Is now under review. 

William B. Wright, for plaintiff in error. 
John G. Williams, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). The déclaration 
counts on "gross négligence." Though the plea shows that the contract 
between the express company and the défendant contained an exemp- 
tion from the conséquences of "gross négligence," the plea can be taken 
only as relying on a forgiveness of "négligence," because Kelly did not 
authorize the express company to make a broader contract on his be- 
half. 

If the déclaration be construed to charge the défendant only with 
"négligence," the plea présents an absolute bar. Baltimore, etc., R. 
Co. V. Voight, 176 U. S. 498, 20 Sup. Ct. 385, 44 h. Ed. 560; Northern 
Pacific Ry. Co. v. Adams, 192 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 
513 ; Boering v. Chesapeake Beach Ry. Co., 193 U. S. 442, 24 Sup. Ct. 
515, 48 L. Ed. 742 ; Blank v. 111. Cent. R. Co., 182 111. 332, 55 N. E. 
332 ; Louisville, etc., R. Co. v. Keefer, 146 Ind. 21, 44 N. E. 796, 38 
h. R. A. 93, 58 Am. St. Rep. 348 ; Pittsburgh, etc., R. Co., v. Mahonev, 
148 Ind. 196, 46 N. E. 917, 47 N. E. 464, 40 L. R. A. 101, 62 Am. S't. 
Rep. 503 ; Russell v. Pittsburgh, etc., R. Co., 157 Ind. 305, 61 N. E. 
678, 55 E. R. A. 253, 87 Am. St. Rep. 214; Payne v. Terre Haute, 
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etc., R. Co., 157 Ind. 616, 63 N. E. 472, 56 t. R. A. 472; Peter- 
son V. Chicago, etc., Ry. Co. (Wis.) 96 N. W. 532. 

So the question cornes to this: Does the injection of the word 
"gross" into the déclaration make out a case despite the plea ? 

Some books and cases speak of négligence as slight, ordinary, and 
gross. If one owes great care, his failure to corne up to the mark is 
called "slight négligence"; if ordinary care, "ordinary négligence"; 
if slight care, "gross négligence." But why stop there? Why not 
subdivide each of the three into three further classes? For example: 
If one owes great care, he may hâve missed the mark in one instance a 
foot (slight), in another a yard (just an ordinary miss), and in yet an- 
other a mile (gross). And similarly if one owes ordinary care or slight 
care. It seems to us that the whole attempt to classify négligence has 
resulted from a misapprehension. "Négligence" is merely a word of 
déniai. "Care" is the positive word. It is familiar and sound doctrine 
that there are degrees of care. But "care" cannot properly be divided 
into abstract and absolute classes. The quantum of care required in a 
particular case is determined from the relations of the parties and the 
facts of the situation, and is proportionate to the danger reasonably to 
be apprehended. Whatever the required degree of care, the failure to 
measure up to it is the ground of complaint. But failure is failure. 
The cause of action flows from the failure to exercise the full degree of 
care that was due. The injuries are what they are. The innocent suf- 
ferer is entitled to full compensation on account of the defendant's fail- 
ure to bestow the fullness of care demanded by the situation. He is to 
receive no more, no less, than full compensation, because, though the 
defendant's lack may be a variable, any lack supplies a cause of action, 
and his injuries, which measure the value of the cause of action, are a 
constant. 

The division of négligence into slight, ordinary, and gross may hâve 
originated in an endeavor, unconscious, perhaps, to justify exemplary 
damages where only compensative should be allowed. One who unin- 
tentionally fails in his duty, and thereby causes an injury, should make 
complète compensation. But to warrant punishment, there must be an 
actual or constructive intent to inflict the injury. Négligence and 
willfulness are as unmixable as oil and water. "Willful négligence" is 
as self-contradictory as "guilty innocence." 

The substantive remains the same substantive, whatever the adjec- 
tive. In Railroad Co. v. Lockwood, 17 Wall. 357, 21 l,. Ed. 627, the 
Suprême Court said: 

"In each case the négligence, whatever eplthet we give it, Is failure to be- 
stow the care and skill which the situation demanda ; and hence it is more 
strictly accurate, perhaps, to call it simply 'négligence.' And this seems to 
be the tendency of modem authorities. * • * In the case before us, the 
law, in the absence of spécial contract, fixes the degree of care and diligence 
due from the railroad Company to the persons earried on its trains. A failure 
to exercise such care and diligence is négligence. It needs no epithet properly 
and legally to describe It." 

See, also, Milwaukee, etc., Ry. Co. v. Arms, 91 U. S. 489, 492, 23 L. 
Ed. 374; Purple v. Union Pacific R. Co., 114 Fed. 123, 51 C. C. A, 
564, 57 L. R. A. 700. 

The judgment is affirmed. 
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In re PHILIP SEMMER GLASS CO. 
(Circuit Court ot Appeals, Second Cfrcult January 12, 1905.) 

1. BANKBUPTCY — COMMEECIAL PaPKB— INDOBSEMENT— BANKBTJPT'a LlABILITT 

— Peovable Debts, 

The liability of a bankrupt Indorser of commercial paper which did not 
become absolute untll after the flling of the pétition Is a debt provable in 
bankruptcy. 

[Ed. Note. — For cases In point, see vol. 6, Cent DIg. Bankruptcy, §} 470, 
476.] 

S. Same— Mutual Cbedits— Set-Off. 

Bankr. Act July 1, 1898, c. 541, i 1, subd. 11, 80 Stat. 544 [U. S. Comp. 
St. 1901, p. 3419], provides that the word "debt" shall Inelude any debt, 
demand, or claim provable In bankruptcy ; and section 68 (30 Stat. 565 [U. 
S. Comp. St. 1901, p. 3450]) déclares that in ail cases of mutual debts or 
mutual crédits between the estate of a bankrupt and a créditer the account 
shall be stated, and one debt shall be set off agalnst the other, and the 
balance only shall be allowed or pald. Held that, where a national bank 
was indebted to a bankrupt on a deposlt, and he was Indebted to the bank 
as indorser on a note, which liability did not become absolute untll after 
the fiUng of the bankrupt's pétition, the bankrupt's liability as indorser 
being a provable debt the bank was entltled to set off the deposlt agalnst 
such liability and prove the remainder agalnst the bankrupt's estate. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from an order of the District Court, 
Southern District of New York, confirming a report of a référée in 
bankruptcy which allowed the claim of the First National Bank of Jer- 
sey City for $8,519.27 against the bankrupt's estate. 

Martin Conboy, for appellant. 
Hamilton Wallis, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. It seems unnecessary to add anything to the dis- 
cussion of the case, which will be found in the report of the référée, 
11 Am. Bank Rep. 665. It was held in N. Y. County National Bank 
V. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380, that, in the 
absence of fraud or collusion, a bank which holds promissory notes of 
a bankrupt need not surrender a deposit balance standing to the crédit 
of the bankrupt on the day of the adjudication in bankruptcy, but 
may set it ofï against said notes, and prove for the amount remaining 
due after such set-off: The appellant seeks to difïerentiate the case 
at bar on the ground that the notes held by the First National Bank 
were not due at the date of adjudication (they hâve since matured), and 
that the bankrupt was not the maker, but the indorser, wherefore the 
notes did not constitute a "debt" of the bankrupt. His argument is in- 
teresting and ingénions, but entirely disregards section 1, subd. 11, 
Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3419], which provides that the word "debt," when used in said act, 
"shall inelude any debt, demand, or claim provable in bankruptcy." 
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That meaning must be given to the word when used in the set-off sec- 
tion (section 68, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]): 

"In ail cases of mutual debts or mutnal crédits between the estate of a 
bankrupt and a créditer the account shall be stated and one debt shall be set 
off against the other and the balance only shall be allowed or paid." 

To détermine, therefore, whether the holder of a claim is entitled 
to the benefit of section 68, it is necessary only to inquire whether his 
claim is one provable in bankruptcy. 

We concur with the Court of Appeals for the Third Circuit (Moch 
V. Market St. Nat. Bank, 107 Fed. 897, 47 C. C. A. 49) in the con- 
clusion that the liability of a bankrupt indorser of commercial paper 
vvhich did not become absolute till after the filing of the pétition is a 
debt provable in bankruptcy. 

The order appealed from is affirmed, with costs 



UNITED STATES v. AMERICAN SURBTT CO. OF NEW YORK. 

(Circuit Court of Appeals, First Circuit February 3, 1905.) 

No. 554. 

1. United States— Bond of Contractob fob Public Wobk— Distribution 

OF Peoceeds. 

In the distribution of the proceeds recovered on the bond of a contractor 
for govemment work, conditioned as required by Act Aug. 13. 1894, c. 
280, 28 Stat. 278 [U. S. Comp. St. 1901, p. 2523], the United States is not 
entitled to prlority over laborers or materialmen who are also seeured by 
the bond. 

[Ed. Note. — For cases In point, see vol. 47, Cent. Dig. United States, § 59.] 

2. SAME— LiABILITT OF SURETIES. 

The liability of the suretles on the bond of a contractor for govern- 
ment work, conditioned as required by Act Aug. 13, 1894, c. 280, 28 Stat. 
278 [U. S. Comp. St. 1901, p. 2523], is limited to the penalty therein named, 
although the bond contains two distinct obligations — one to the United 
States, and the other to persons fumishing labor or materials in the 
prosecutlon of the work. 

In Error to the Circuit Court of the United States for the District 
of Maine. 

For opinion below, see 126 Fed. 811. 

Isaac W. Dyer, U. S. Atty. 

Thomas L. Talbot, for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and LOWELL, 
District Judges. 

LOWELL, District Judge. There is no need to state the détails 
of the litigation involved in the case at bar. The question now 
presented is this : In distributing the proceeds of a bond given in 
accordance with the act of Congress of August 13, 1894, c. 280, 28 
Stat. 278 [U. S. Comp.. St. 1901, p. 2523], bas the United States 
priority as against persons supplying labor and materials in the 
prosecution of the work? 
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In United States v. Heaton, 128 Fed. 414, 63 C. C. A. 156, the 
Circuit Court of Appeals for the Third Circuit denied priority, in 
an extended opinion, and in an earlier stage of the case at bar this 
court seems to hâve acted upon the same conclusion. 123 Fed. 
287, 59 C. C. A. 256. Under thèse conditions, we follow the de- 
cided cases. 

The United States further contended that, even if it was entitled 
to no priority as such, yet it was entitled to payment of its claim 
in full, on the ground that the bond contained two distinct obli- 
gations — one to satisfy the claim of the United States, and the 
other to satisfy the claim of laborers and materialmen ; the full 
amount of the penalty being recoverable under each head. Thus 
to double the sum expressed in the bond as a maximum guarantor's 
liability is without warrant in the terms of the written contract, 
and has no support from the authority of decided cases. 

The judgment of the Circuit Court is afïirmed, and neither party 
recovers costs in this court. 



WESTERN ELECTRIC CO. v. NORTH ELECTRIC CO. et al. 
(Circuit Court of Appeals, Sixth Circuit. January 12, 1905.) 
No. 1.315. 

1. Patents — Suit fob Infbingement— Pleading. 

In a suit in equity for Infrlngement of a patent the défenses of lack 
of invention and nonlnfringement cannot be made by plea, but only by 
answer. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 521.] 

2. Same— Défenses Pboperly Made by Plea. 

A défense to a suit for infrlngement on the ground that the patent 
bears date more than six months later than the notice glven to the 
applicant of the allowance of the application may properly be taken by 
plea. 

3. Same— Validity— IssuANCB More than Six Months afteb Notice dp 

Allowance. 

The provision of Rev. St. § 4885 [U. S. Comp. St. 1901, p. 3382], that 
"every patent shall bear date as of a day not later than six months from 
the tlme at which it was passed and allowed and notice thereof was sent 
to the applicant or his agent," is directory merely, since the same 
section allows the applicant six months after notice In which to pay the 
final fee; and where, by reason of the accumulation of work in the 
office, the patent cannot be prepared and signed after such payment 
within the six months, and it is therefore reallowed and issued on a 
later date, it wlll not be héld void for that reason, at least at the 
instance of a private party in a collatéral proceeding. 

4. Same — Validity and ' Infringement — Spbing Jacks fob Téléphone 

Switch Boabds. 

The Scribner patent. No. 357,538, for Improvements in spring-jack télé- 
phone switches, while for a combination of old devlces, is for a new 
comblnation of great utility, and discloses invention. Also held infringed 
as to elalms 3 and 5. 

5. Same. 

The Scribner and Warner patent. No. 488,033, for a téléphone switch. 
based in part on the device of the prior Scribner patent. No. 357,538, was 
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not anticîpated by such patent, and dlscloses Inventian. Also helâ, In- 
fringed as to claims 1 and 3. 

6. Same. 

The Scribner patent, No. 552,729, for Improvements in téléphone swïtch- 
es, was not antlcipated, and dlscloses invention. Also held Infringed as 
to claims 2 and 4. 

7. Samb— Invention— New Combination op Old Eléments. 

While the mère assembllng in a new organization of parts of old 
structures to perfonn thè same funetions in their new place that they 
dld in the old is not invention, yet where they are so taken, and are 
organized in a new and useful manner, so as to produce a more bénéficiai 
resuit, there may be Invention ; and where the combination displays 
the exercise of intuitive skill and genlus beyond that possessed and 
exercised by those well skilled in the practice of the art, and the dis- 
covery is of something new and useful, Invention should be recognized. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patents, §§ 27- 
30.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

De Witt C. Tanner (George P. Barton, of counsel), for appellant. 
Albert Lynn Lawrence, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges, 

SEVERENS, Circuit Judge. The Western Electric Company 
complains in its bill of the infringement by the appellees of the 
rights secured by three several letters patent which it claims to 
own, namely, one numbered 357,538, granted to Charles E. Scrib- 
ner, February 8, 1887, one numbered 488,033, granted to -Scribner 
and Warner, December 13, 1892, and one numbered 552,729, grant- 
ed to Scribner, January 7, 1896, ail of which relate to improvements- 
in spring-jack switches for téléphone switch boards; and prays 
for an injunction and an accounting. 

The appellees, who were the défendants in the court below, ap- 
peared, and interposed a plea, which, in substance, denied the al- 
légation in the bill that the public had generally recognized the 
validity of the patent No. 357,538, and averred that the public 
refrained from contesting its validity because the Bell Téléphone 
Company and the complainant in this suit claimed a complète 
monopoly of ail téléphonie inventions, and the public believed they 
had such a monopoly, and not because of the supposed validity of 
this particular patent. And, further, the plea denied that the in- 
vention of the patent had gone into extensive use, alleged that it 
had been anticipated, and denied infringement. 

As to the patents Nos. 488,033 and 652,729, the plea alleged that 
they severally bear a date more than six months later than the time 
when notice was given by the Patent Office of the allowance of 
the applications, respectively. The complainant set this plea down 
for argument, and upon the hearing the court held the plea insuf- 
ficient, and granted the défendants leave to answer, but without 
préjudice to the défendants' right to raise by answer the défenses 
made by the plea. We will observe, in passing, that, so far as this- 
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p!ea relates to the patent No. 357,538, it is quite manifest that, 
except as to the défenses of lack of invention and honinfringement, 
it presented no défense to the bill, and with respect to those dé- 
fenses it is also quite clear that they cannot be taken by plea, but 
only by answer. Walker on Patents, §§ 599, 600. Besides, a plea, 
to be maintainable, must présent some single definite point on the 
maintenance of which the bill will be disposed of. Story's Eq. 
Plead. § 654. The plea as regards this patent is multifarious, in 
that it States several défenses to the bill. In fact, it covers the 
principal grounds of an answer. 

The plea, in so far as it relates to patents Nos. 488,033 and 552,- 
729, would seem to be good in form. It allèges the fact that the 
date of each of the patents is more than six months later than tlie 
notice given to the applicant of the allowance of the application, 
and States, the date on which such notice was given. Section 4885 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3382], provides 
that "every patent shall bear date as of a day net later than six 
months from the time at which it was passed and allowed and 
notice thereof was sent to the applicant or his agent ; and if the 
final fee is not paid within that period the patent shall be with- 
held." The question thus raised is an important one, for the chief 
of the Issue and Gazette Division of the Patent Office, whose tes- 
timony is in the record, states that great numbers of patents hâve 
been issued, the dates of which are more than six months later than 
the time when notice of allowance was sent to the applicant. He 
States that it is the practice of the Patent Office, and has been for 
more than 20 years, to transmit to the patentée the notice of allow- 
ance as soon as may be after ail the proceedings except the pay- 
ment of the final fee hâve been taken, and the notice of allowance 
contains a requirement that the final fee be paid. On receiving the 
final fee within the six months, the patent issues. But on account 
of the accumulation of business in the office a considérable period 
of time must elapse, after the final fee is paid, before the patent can 
be prepared and signed. And when the final fee is paid so near the 
expiration of the six months that the office cannot hâve the patent 
ready for issue within that time, the office issues a notice to the 
applicant, which contains a receipt for the fee, and a formai notice 
that the application has been examined and again allowed. And 
it appears that this latter was the course of proceeding in the case 
of both the patents Nos. 488,033 and 552,729. In each case the 
final fee was paid, and notice of the reallowance mailed to the ap- 
plicant within the six months after the original allowance ; but the 
patents were dated and issued more than six months after the date 
of the original allowance, but shortly after the reallowance. It is 
contended for the appellees that thèse patents are therefore void. 
It is urged that the date of the patents is imperatively required by 
the statute, and that the Patent Office has no authority to adopt a 
practice which shall dispense with that requirement. There is 
some plausibility in the argument supporting this contention, but 
we think the weight of opposing reasons compels a différent con- 
135 F.— 6 
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clusion, and that the requirement should be regarded as directory, 
rather than absolutely essential. The full six months are allowed 
by the statute to the applicant, and it can hardly be supposed that 
Congress intended that this period could be eut short by the exi- 
gencies of the Patent Office. He has no power to coerce its pro- 
ceedings. Delays in a pubhc office are not generally allowed to 
préjudice the right of one who has performed ail that the law re- 
quires of him to secure officiai action. The object which Congress 
had in view was to compel the applicant to follow up his applica- 
tion by the reasonable performance of the conditions précèdent to 
the issue of the patent. If he entitles himself to hâve the patent 
issue within six months, that object is subserved. Said Mr. Jus- 
tice Field, in delivering the opinion of the court in French v. Ed- 
wards, 13 Wall. 506, 20 L. Ed. 702: 

"There are undoubtedly many statutory réquisitions Intended for the guide 
of ofHcers in the conduct of business devolved upon them, whlch do not limit 
their power, or render Its exercise in disregard of the réquisitions Ineffectuai. 
Such, generally, are régulations designed to secure order, System, and dis- 
patch in proceedlngs, and by a disregard of which the rlghts of parties Inter- 
ested cannot be injuriously affected. Provisions of this character are not 
usually regarded as mandatory, uiiless accompanied by négative words Im- 
porting that the aets required shall not be done In any other mauner or tlme 
than that designated." 

And in 2 Sutherland, Stat. Construction, § 612 (2d Ed.), it said : 

"In other words, as the cases universally hold, a statute speclfylng a tlme 
within whlch a public offlcer Is to perform an officiai act regarding the rlghts 
Jiiid dutles of others Is directory, unless the nature of the act to be per- 
formed or the phraseology of the statute Is such that the désignation of ôme 
raust be considered as a limitation of the power of the offlcer." 

Again, the statute déclares that, if the final fee is not paid within 
the six months, the patent shall be withheld, but it does not dé- 
clare that, if not dated as directed, the patent shall not issue, or, 
if issuedj shall be void. Besides ail this, the officers charged with 
the administration of the law hâve for many years construed the 
law as giving power to the office to exercise control over applica- 
tions until the patent should finally issue, and that it was justified 
in resorting to a matter of form in order that the right of the citizen 
should not be sacrificed. So far as we know, this is the first time 
the practical construction of the statute now called in question has 
been challenged, and much disturbance of things supposed to rest 
on solid foundations would ensue if such an objection should be 
sustained. 

Whether the practice, if promptly challenged by the government 
in a direct proceeding to recall a patent would be sanctioned, we 
hâve not now to consider. We think the patents ought not to be 
held void for irregularity, if it be such, at the instance of a private 
party in a collatéral proceeding. 

Pursuant to the leave granted, the défendants answered the bill. 
They denied that the inventions covered by the several patents were 
new, alleged numerous anticipations, denied in gênerai the validity 
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of the patents, renewed their objection to the patents on account 
of their dates, and also denied infringement. The case went to 
hearing on pleadings and proofs. The bill was dismissed, but upon 
what grounds the record does not disclose. 

The patent to Scribner, No. 357,538, was granted for an improve- 
ment in spring-jack switches such as were described in a former 
patent to the same patentée. He states that the object of his 
improvement is to "so construct the switches that they may be Hght, 
strong, and efficient, and easily accessible for adjustment or repairs, 
while occupying the smallest possible space upon the switch board." 
In téléphone switch boards such switches are employed for the pur- 
pose of opening and closing the circuits between the patrons, and 
the switches are necessarily numerous. In order that as many as 
possible may be brought within the reach of an operator, it is 
important that they be compactly arranged in the switch board. 
The switch jacits shown in this and the others of complainant's pat- 
ents occupy a space at tlie outer end of about one-half inch square 
and in length about two inches. They are arranged side by side on 
plates each of which contains say 20 switches, and thèse plates of 
switches are multiplied laterally, and are laid up one on top of the other 
to the height desired. The front edge of thèse plates is in the face of 
the switch board, and an opening in the front of the plate or frame ex- 
tends back into the switch, through which opening the plug at the end 
of the Connecting pièce held by the operator is passed in to make con- 
tact with the springs of the jack, the springs being conductors in tiie 
circuit. Normally, the springs efïect a closure of the circuit in the 
jack. But when the plug is inserted, and the springs are moved 
away from their normal contact, the circuit in the jack is opened 
and extended through the plug to the line connected therewith. 

Fig. 1 of the patent No. 357,538, hère shown, illustrâtes the in- 
vention oatented: 

â 




The plate, a, contains several slots for receiving the switches. Two 
switches are inserted in their places. The lower one of the two is in 
its normal condition. The upper one shows the plug inserted in 
the jack and lifting the spring, g, off the contact pièce on the spring 
below. The spring, f, has a ground connection, and is insulated 
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from the test-strap, e, and the latter is in connection with the test- 
tube, d, which makes contact with the tip of the plug, as the oper- 
ator begins the insertion. The frame is of rubber or some non- 
conducting material, and so are the insulating strips shown in black. 
The spring, strap, and insulating strips compose the jack, and are 
made to completely fill the slot in the frame at the rear end thereof 
when ail are pressed down edgewise to their place. The test-strap 
connection with the test-tube enables the operator to find out, 
through the test-wire with which it connects at the rear, whether 
the line is in use or not. The springs and strap are ail made of thin 
conducting material, to economize space. This explanation is not 
of ail the characteristics of the switch jack, but is sufficient to an 
understanding of the claims involved. 

The claims of this patent which are said to be infringed are the 
third and fifth, as follows : 

"(3) In a spring-jack switch, the combination, with the strap, e, connected 

with the test-piece at the front of the board of the ground-piece, f, and the 

lever, g, said strap, ground-piece, and lever being pnnched out of sheet métal 

• and placed in substantially parallel planes and insulated, substantially as 

shown and described." 

"(5) The combination, with the rubber frame or support provided with the 
holes and slots, of spring-jack switches Inserted therein and completely flUing 
the slots at the rear, whereby the teeth or sections of said frame are rigidly 
supported, substantially as shown and described." 

A great number of patents had been issued in this country and 
abroad for switch jacks in téléphone and other electrical apparatus 
before Scribner devised the switch jack above described. The 
defendant's counsel say that every élément employed by Scribner is 
to be found in the prior art, and in structures already patented, and 
that there was no invention in reassembling them to perform their 
accustomed functions in another organization. And we hâve no 
doubt that the fact is thus correctly stated. But we do not think 
the conclusion follows ; for, while ail the things employed by Scrib- 
ner and their capacities had been known to those familiar with the 
gênerai subject and in some forms and relations had been applied 
to effect similar purposes, yet no combination of them operating 
in the same way as that of Scribner's is shown to hâve ever existed. 
An examination of the older devices would only show that the con- 
cession we hâve made is justified. And it would also show that 
the more récent of the prior patents for sueh devices hâve rested 
upon distinctions in the methods of combination. But the patent 
under considération is for a new and improved combination and we 
are convinced it is one of much utility. Being only for an improve- 
ment, the patent must be so limited as not to cover any combination 
shown by the prior art. But, when so limited, it is manifest that 
the défendant company infringes it. As it does not build upon the 
older models, but copies that of the complainant's, it bears witness 
to the value of Scribner's improvement. We shall recur to this 
subject after the examination which we propose to make of the 
other patents described in the bill and claimed by the complainant. 
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Patent No. 488,033, issued to Scribner and Warner, was for a form 
of construction based in part on the Scribner invention, already 
considered, and consisted in the application of it to metallic circuits 
with certain necessary additions and changes. It was stated in the 
application that the object of the invention was to provide ready 
means of looping or Connecting together such circuits. It included 
a switch jack proper and the plug to operate it. 

Fig. 3 illustrâtes the switch jack, and a part of Fig. 7 the open- 
ing in the frame in front of the jack, and the loop-plug. 





Fig.! 



In Fig. 3 a plate is shown having spaces, 1, 2, 3, 4, 5, for five 
jacks laid side by side. Three of the spaces are filled with jacks. 
The invention consisted of the two springs, preferably of différent 
lengths, adjusted to press normally toward each other and upon 
différent contact points (the posts c and d), a guide-tube in front 
of the ends of the springs; and a loop-plug, g, is shown in Fig. 7, 
adapted to be inserted in the tube and to spread the springs, which are 
line terminais, apart se as to separate them from their normal contacts, 
c, d, and closing each spring with a différent terminal in the loop- 
plug. The loop-plug has a metallic sleeve larger than the tip of 
the plug, and when the plug is inserted one of the springs is pressed 
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oiï its contact and cornes in contact with the sleeve through which 
the circuit is extended when the other end of the loop is connected 
with the line beyond it by a similar plug and switch. The loop- 
plug- also presses off the other spring from its contact, and, the tip 
of the plug being in contact with that spring, another circuit con- 
nection is formed and extended through the plug. Proper insula- 
tion is provided throughout the apparatus described. 

The claims of the patent involved in the présent controversy are 
the fîrst and third, as follows : 

"(1) A clrcuit-changlng devlce conslstlng of two sprlngs or line-terminals, 
each spring adjusted to normally press against a différent eontact-piece, and 
a tube or guide placed In front of sald sprlngs, In eomblnatlon with a loop- 
plug having a tip smaller than the metalllc sleeve of the shank thereof, sald 
ioop-plug belng adapted to be inserted in sald guide to separate sald springs 
from their contacts, respectlvely, whlle each spring is at the same time 
closed to a différent terminal of the Ioop-plug." 

"(3) In a clrcuit-changlng devlce, the eomblnatlon, with two insulated 
sprlngs of différent lengths, having their free ends in the same direction, of 
a guide in front of sald sprlngs and a plug provided with two terminais, one 
terminal upon the tip and the other upon the shank thereof, whereby on 
Inserting the plug into the guide the springs are respectlvely closed to différ- 
ent terminais of sald Ioop-plug, the shorter spring being closed upon the tip 
and the longer spring upon the sleeve, substantlally as and for the purpose 
specified." 

Anticipation of this invention is claimed by the défendants upon 
similar grounds as those raised against the former patent to Scrib- 
ner, which has been aiready considered; and that patent is itself 
relied upon as an anticipation of Scribner and Warner's. But this 
patent seems much less open to the défense of anticipation than the 
.Scribner patent; for, although the éléments employed in this in- 
vention and some of the détails of methods of arrangement in re- 
spect of some of those éléments are to be found in many former 
structures, there is nothing in the proof that shows the same com- 
bination, or anything similar to those of the patent under consid- 
ération. The référence to the Scribner patent, No. 357,538, as an 
anticipation, is unavailing. It is true that the means employed in 
that patent are to some extent utilized. There are similar springs, 
a plug, and a similar method of opening the circuit and of extending 
it. But it has not the test-strap of the Scribner combinations, nor 
are the normal contact-points the same. Besides, this patent has 
spécial provisions not only in the switch jack proper, but in the 
Ioop-plug also, and relatively to each other, for changing and ex- 
tending the circuit, while nothing of the kind is shown in the for- 
mer patent to Scribner. But, even if it had adopted the Scribner 
invention, the improvement upon it would nevertheless be patent- 
able. 

The Scribner and Warner invention appears to us to be of very 
considérable merit, and a marked improvement upon anything be- 
fore attained. We hâve no doubt whatever of the patentability 
of the claims relied upon. Nor can there be any doubt, as we should 
suppose, that infringement is proven. The grounds for this latter 
conclusion will be stated when we hâve reached our conclusion in 
regard to the other patent involved in the controversy. 
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Patent No. 552,729 to Scribner had for îts object the provision 
of an improved frame for switch jacks, compact and durable switch 
jacks suitable for use with metallic circuit Unes and for controlling 
the continuity of both limbs of such circuits, and whose contacts 
should be accessible for testing the insulation and continuity of the 
circuit wires. The existing state of the art on whîch he proposes 
his improvements is rehearsed by the patentée as follows: 

"In téléphone switch boards of the multiple type it is usual to provide a 
spring Jack or terminal socket upon each section of the multiple switch 
board for each Une. The flrst spring jack of the séries is arranged in the 
form of a switch which is adapted to disconnect the remainder of the circuit 
throiigh the switch board. The long-distance connections or other connec- 
tions requiring the highest insulation and greatest freedom from dlsturbance 
are made with this first spring Jack of the séries by means of the usual 
loop-plug, in order to free the Une from the disturbances arising from cross- 
talk or înduced currents taking place In the cables of the switch board, and 
the shunting effect of the annunciator which la permanently conneeted with 
the switeh-board circuit. ïhe neeessity also frequently arises of testing 
to locate defects upon the Une, which defects may be either In the switch 
board or upon the Une circuit, and such tests hâve been provided for by a 
second switch in the Une or swltch-board circuit adapted to opeu the Une 
circuit in order that the circuit through the switch board and that through 
the Une might be separately tested. The spring-Jack switches hâve usually 
been arranged in groups of twenty, the difCerent members of the group being 
mounted upon a common base-plate, the aggregation being denominated a 
'strip of spring Jacks.' " 

The purpose of the invention was to provide a simple and durable 
strip of spring-jack switches having contact-points not only adapted 
to make connection with the corresponding portions of ordinary 
Connecting plugs, but which are also accessible for testing by means 
of a spécial testing plug provided for the purpose, whereby separate 
circuits may be closed through the switch-board circuit and through 
the line circuit simultaneously. The spring jack is also provided 
with local contact pièces which are conneeted with the annuncia- 
tor for the purpose of restoring it and for testing purposes. 

The frame specially devised for this patent is shown in part by 
Fig. 7 hère reproduced : 




Tt is made of hard rubber or other insulating material. The 
recesses for the jacks are narrowed at the rear end for about one- 
third of thcir length, so that they may pinch and hold tight the 
springs of the jacks when pressed into them with their insulating 
strips between. Forward of this holding place the space is made 
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wider, to gîve play to the springs; and forward of this wider space 
is an opening extendinç through to the front of the plate to receive 
the plug when pushed mto the jack. 

A part of Fig. 1 shows the arrangement of the switch jacks in 
a part of the frame, and also shows the springs in their relation 
to each other and their insulations Cin black) : 




Fig. 16 shows the plug and its relations to the springs of the jack 
and the Connecting wires : 




Thîs plug îs provided with several contact-points, which, with 
the springs when they corne in contact therewith, close the circuit, 
which is extended thereby through the plug to another line or limb 
of a line. It (the plug) is a somewhat complicated and ingenious 
affair, performing functions ail of which are not involved in the 
présent suit. We hâve only to deal with the organization of the 
frame and the switch jacks and the adaptations of the latter to the 
plug. By referring to Fig. 16 it is seen that each jack comprises 
a pair of line-springs, b, b', and their co-operating switch contact- 
anvils, c, c'. The springs, c, c', are connected with the limbs of the 
circuit through the remainder of the téléphone exchange, including 
the annunciator, and they are adapted to contact with points on the 
tip of the plug when the latter is pressed in and has separated the 
main line springs from their contact with the springs, c, c'. 

There are 11 claims in this patent, but only the second and fourth 
are claimed to be inf ringed. They are as f ollows : 

"(2) The comblnatlon with a plate of Insulating materlal havlng transverse 
grooves In one lace and a plug-opening from tUe edge of the strip iûto the 
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transverse groove, of line springs placed on edge and f orced Into the groove, 
the springs being separated by an interposed tongue of insulatlng material, 
substantially as described.'.' 

"(4) The combination with the plate, a, havlng the grooves, a', formed In 
it, of the Une springs, b, b', and their contact springs, c, c', separated by In- 
terposed tongues of Insulatlng material, forced on edge Into the groove, sub- 
stantially as described." 

Nothing in the prior art is shown to us which anticipâtes thèse 
claims. We might properly repeat the observations we hâve made 
regarding the conditions existing at the date of the other patents 
as correctly stating the conditions existing at the date of this in- 
vention; that is to say, no such combinations of means are to be 
found in the prior art. Ail three of thèse patents may well stand 
upon the rule which has several times been affirmed in this court, 
namely, that while the mère assembling in a new organization of 
parts of old structures to perform the same function in their new 
place that they did in the old is not invention, yet where they are 
so taken and are organized in a new and useful manner, so as to 
produce a more bénéficiai resuit, there may be invention ; and when 
the combination displays the exercise of intuitive skill and genius 
beyond that possessed and exercised by those well skilled in the 
practice of their art, and the discovery is of something new and 
useful, invention should be recognized. As we hâve already indi- 
cated, we think that each of thèse patents shows a distinct advancc 
in the progress of the art with which it is concerned. And the 
number of patents relating to this subject which had been taken 
out is strong évidence that the results which had already been 
reached had already exhausted the common skill and learning of 
the craft. 

With respect to the matter of infringement, the défendants North 
and Steele are not shown to hâve been individually guilty of an}^ 
infringing act. There is therefore no excuse for joining them as 
parties, unless it be that they were officers of the offending corpora- 
tion, and this is no excuse. It may be, however, that the complain- 
ant mistakenly supposed the officers were active participants in the 
infringement, and has been disappointed in its proofs. However 
this may be, the bill was properly dismissed as to them, and so far 
the decree of the Circuit Court will be affirmed, with costs of both 
courts to those défendants. 

As to the corporation, the charge of infringement is clearly 
proven. The claim that it built upon old structures, known to the 
public before the inventions of the patents in suit, is groundless. 
Its manufacture resembles the older art only as the complainant's 
does. The only différence between the manufacture of the défend- 
ant and that of the complainant's patents which has been pointed 
out in the thorough and elaborate argument of counsel for défend- 
ants, or that we hâve been able to discover, that deserves to be 
mentioned, is this, which has référence to that élément of the com- 
binations of the last patent termed the "frame" or "plate," which in 
that patent is described as made of hard rubber or other insulatlng 
material. The defendant's frame or plate has a floor made of alu- 
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minum, upon which are mounted the parts which support the switch 
jacks and bind them at the rear, which, as well as ail the other parts 
of the frame except the floor, are made of hard rubber; and it cornes 
to this : that ail the parts of the defendant's frame whereof the kind 
of material is of any conséquence is the same as the complainant's. 
The frame is in ail substantial respects the équivalent of the Scrib- 
ner frame. 

The decree of the Circuit Court must be affirmed, with costs as to 
the défendants North and Steele, and reversed as to the défendant 
North Electric Company, with costs to complainant in the Circuit 
Court and in this court, and the cause remanded, with directions 
to enter a decree for the complainant against that défendant and 
for further proceedings therein. The decree will not include an 
order for an injunction in respect to any of the complainant's pat- 
ents which hâve expired at the time of entering such decree. 



BUCHANAN et al. v. PEKKINS ELECTRIC SWITCH MFG. CO. 

(Circuit Court of Appeals, Third Circuit. February 7, 1905.) 

No. 16. 

Patents— Validitt and Infiîingement— Incandescent Lamp Sockets. 

Tlie Perkins patent, No. 626,927, for an incandescent lamp soeket, was 
not anticlpated, and is not for a mère aggregation of parts, but eovers a 
true combination of old éléments iuto a new and complète unitary struc- 
ture in such a way as to produce a new and highly bénéficiai resuit, and 
to sàow invention. Claims 3, 4, and 9 also held infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 129 Fed. 134. 

Marcellus Bailey, for appellants. 
Hubert Howson, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the Circuit Court 
of the United States for the Eastern District of Pennsylvania. 129 
Fed. 134. The appellee brought suit by a bill in equity against the 
appellants, for infringement of claims 3, 4 and 9 of letters patent 
No. 626,927, granted June 13, 1899, to the appellee, as assignée of 
Charles G. Perkins, for improvements in incandescent lamp sock- 
ets. The decree of the court below sustained claims 3, 4 and 9 of 
the patent in suit, and found the défendants to hâve infringed the 
same. The claims involved are as foUows : 

"(3) In combination in a lamp-soeket, a cap, a shell, two blocks of Insulat- 
ing material with recesses arranged to form two insulating-chambers, a plate 
with a binding-screw loeated in one of the chambers and having its ends se- 
cured to the respective blocks, a plate with a binding-screw loeated in the oth- 
er of the chambers and having its ends secured to the respective blocks, and 
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grooves In the edges of the upper block for the passage of the clrcuit-wlres of 
the respective blnding-screws, substantially as speclfied. 

"(4) In combination in a lamp-soclcet, a shell, two blocks of insulatlng ma- 
terial with recesses arrangea to form insulated cbambers, a plate with a bind- 
Ing-screw located in one of the cbambers, a plate with a binding-screw located 
in the other of the chambers, and a switch-block located in one of the cham- 
bers and adapted to make contact with the end of the plate in the same 
t'hamber, substantially as specifled. 

***** ••«• 

"(9) In combination In a lamp-socket, a cap, a shell, two blocks of Insalat- 
Ing material located within the shell, insulated chambers formed by recesses 
in the insulation, and plates bearing outwardly-extending bindlng-screws lo- 
cated in the recesses and having thelr ends secured by screws to the respec- 
tive insulating-bloeks, substantially as specifled." 

The défenses set up were nonpatentability, for lack of invention, 
and noninfringement. The first, viz., nonpatentability, was the most 
seriously urged, and was and is the controlling issue in this case. 
The patentée says, in regard to the subject matter of his patent : 

"This invention relates to a réceptacle for incandescent lamps, having a 
switch mechanism enclosed in a chamber that is insulated from the shell and 
from the chamber containing the parts forming the other side of the circuit 
through the socket." 

A trouble incident to ail lamp sockets, and présent to a greater 
or less extent in ail the numerous devices prior to that of the pat- 
ent in suit, arose from the juxtaposition of the pôles or terminais 
of the circuit, owing to the necessarily confined space in which 
they were inclosed. The danger of short circuits, from contacts of 
the raveled ends of the wires inserted in the posts, and from arcing, 
was one that, according to the évidence, had only been imperfectly 
prevented in the sockets of incandescent lamps. That this danger 
was entirely eliminated or minimized by the device of the patent in 
suit, is not denied. The appellant, however, cites the prior art, 
not so much to prove anticipation of the device of the patent in 
suit, as to show that the state of the art was such, that the combi- 
nation set forth in the claims was a mère step in the direction of 
increased efïîciency of such lamp sockets as would readily suggest 
itself to one skilled in the art, and did not involve patentable in- 
vention. 

Of the numerous patents and devices for incandescent lamp sock- 
ets prior to the patent in suit, only four hâve been cited by the de- 
fendant below, to illustrate the state of the art into which the lamp 
socket of the complainant below was introduced. Thèse are the 
"Snow" patent, No. 554,896, dated February 18, 1896, the "Wirt" 
patent, No. 560,667, dated May 26, 1896, the "Hubbell" patent. 
No. 565,541, dated August 11, 1896, and the "Pass & Seymour" 
patent. No. 568,919, dated October 6, 1896. In each of thèse pat- 
ents, except the "Pass & Seymour," the insulating dises of porce- 
lain, in which the switch mechanism is placed and into which are 
brought the terminais or pôles of the circuit, to be connected 
through the high resisting lamp filament, are covered by a thin 
métal case. In the "Snow" and "Hubbell" patents, it is only neces- 
sary to refer to the latter as more clearly demonstrating the ad- 
vance of the art in the direction of the device of the patent in suit. 
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In both the "Hubbell" and "Snow" patents, the two dises of porce- 
lain are separated and held apart for a distance of half to three- 
quarters of an inch, by the métal standards on their opposite sides, 
to which they are united by binding-screws. Grooves are made in 
the dises to hold the ends of the standards, and for the passage of 
the wires which conneet with the standards as part of the circuit, 
the moving part of the mechanism being located in the open space 
between the upper and lower dise. In this type of lamp socket, 
there is nothing to prevent short circuiting, by the coming in con- 
tact of the raveled ends of the twisted cords constituting the ter- 
minais of the circuit on the opposite sides of the dise. Unskillful 
or careless connection of the ends of thèse cords with the posts, as 
shown by the évidence, makes this a fréquent source of trouble in 
this type of lamp socket. So also, there is an ever-present danger 
of arcing of the current, upon sudden turning of the switch. Mr. 
Waterman, complainant's expert, testified that, within his "own 
expérience, sockets of this gênerai open type hâve given trouble 
continually from breaking of the porcelains, the loosening of the 
parts and conséquent development of bad contacts and burning of 
the socket, from short circuits due to arcing, to loose strands of 
the circuit wires and to broken pièces falling so as to conneet op- 
posite pôles." 

It was to overcome thèse difficulties and produce a socket that 
would be "mechanically strong and electrically well insulated, so 
that the danger of short circuit" might be entirely obviated, as well 
as arcing between the opposite terminais prevented, that the lamp 
socket of the patent in suit was devised. That the patentée ae- 
complished his purpose and furnished a socket, not only mechanic- 
ally strong but electrically well insulated, and one that was small, 
light, simple, easily wired, and cheap to manufacture, is not denied, 
and is fully established by the évidence. This was accomplished 
by bringing the two poreelain dises of the "Hubbell" and "Snow" 
patents into close contact, and by thus shortening the electrically 
conducting standards which hold the two dises together, giving 
strength and solidity to the structure ; the faces of the two poree- 
lain dises being so recessed as that, when brought together, the re- 
cesses and partitions between them coïncide, and forming separate 
and eompletely insulated chambers on opposite sides of the socket, 
into which the terminal wires are introduced. 

The "Wirt" socket, which belongs to the single poreelain bloek 
type, was referred to prineipally to show the peripheral recesses on 
practieally opposite sides of the poreelain bloek, to receive the two 
plates that carry the binding-screws, and clearly thèse peripheral 
recesses in the patent in suit are not new with référence to the 
"Wirt" patent. In other respects, however, the single bloek Wirt 
devised, is subject to the danger arising from the close juxtaposi- 
tion of opposite pôles of the circuit, where the central contact 
passes through the screw contact shell. The loose ends of the 
circuit wire are liable to make contact between the two, and so 
establish a short circuit. 
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The "Pass & Seymour" socket belongs, as said by complainant's 
expert, "to an entirely différent class of constructions." It bas no 
metallic case, but is entirely a porcelain construction. There is no 
cap or shell, and no two blocks of insulating material so fashioned 
as, when brought together, to form two insulating chambers. 
There is a little ridge in the single large chamber, marked 10 in 
the drawing of the patent, but this does net form two insulating 
chambers. Terminal wires are brought through apertures in the 
porcelain, directly into the binding posts located in the chamber, 
and any stray or raveled ends of such wires are liable to get over 
the ridge and make a short circuit with the opposite pôle. The 
learned judge of the court below has, in our opinion, correctly and 
clearly stated the essential différence between the "Pass & Sey- 
mour" socket and that of the patent in suit, as follows : 

"In the Pass and Seymour the ends of the circuit wires are left in close 
proximity In the same chamber wlth nothing but a low and narrow rib of 
porcelain Intercepting them, which there Is constant danger that the frayed 
strands may bridge over and short circuit. But in the Perkins this is doubly 
prevented ; flrst, by locating the contact plates at diametrically opposite sides 
of the blocks; and second, by giving to each a separate recess or chamber 
therein. It is true that the wall between the chambers is slight, and that the 
imperfect contact of the upper and lower blocks leaves a small air spaee which 
divides it; and in a badly fitted socket, like that produeed by Mr. Mclntire, 
this may be so great as to do away in great part with the beneflt to be derlved 
from this construction. But in the ordinary and proper form made ïd ac- 
cordance with the patent, the two chamber feature has an important and dis- 
tinctlve function which Is not anticipated by anything to be found in the Pass 
and Seymour, any more than in the rest of the preceding art." 

It is true that the éléments of the combination, described in thèse 
three claims of the patent in suit, are in a sensé old, yet the two 
perfectly insulated chambers, the dominating élément of the com- 
bination, is in a sensé new. It is not found in any of the patents 
cited, in such fashion as to produce the bénéficiai effects due to it 
in the combination of the patent in suit. With this and the other 
éléments of the combination, we hâve a new and complète unitary 
structure, combining old éléments in such way as to produce a 
new and highly bénéficiai resuit. Mr. Waterman, complainant's 
expert, thus describes what he calls the essential feature of the 
combination : 

"The essential feature of the construction, in so far as claims 3, 4 and 9 are 
concerned, as I understand the patent, consists in the form of the insulating 
blocks and the disposition of the several necessary electrlcal contact portions 
in such manner that they are effectively separated from one another and serve 
to hoia together the insulating pièces to make the interlor mechanism and Its 
insulation substantially a unit, exceedingly simple and strong in Its construc- 
tion, and successfully meeting the requirements of praetical use. This Is at- 
talned by the use of two opposed chamhered insulating blocks united by 
plates, servlng also as electrlcal connections, to form substantially separate 
enclosures, whereby conducting parts of opposite polaritles are separated from 
one another In a substantially perfect manner." 

Whether, in a given case, there has been an exercise of the in- 
ventive faculty, within the meaning of the patent laws, is always 
a délicate and sometimes difficult question addressed to the sound 
judgment of the court having to pass thereon. It is difficult, per- 
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haps impossible, to prescribe gênerai rules for the exercise of this 
judicial function. It demands careful considération of the prior 
art and the essential and distinguishing feature of the device or 
combination, as to which invention is alleged, and appréciation of 
the practical working of the mental faculties. But it must often 
happen, and is unavoidable, that what is évidence of inventive gen- 
ius to one mind, may only suggest the exercise of mechanical skill 
to another equally sincère and intelligent. 

The fact that a new combination or device may be simple and 
obvions to the ordinary understanding, when once produced in con- 
crète form, is not necessarily proof that invention was not involved. 
This is almost a commonplace in the jurisprudence of patent law. 
It is also true that admitted benefits resulting from the combina- 
tion or device, and widely extended adoption, are facts relevant to 
the novelty and usefulness of the alleged invention. Thèse facts 
are abundantly established, in regard to the patent in suit, by the 
évidence in this record. The results attained by the device of the 
patent in suit are the prévention of short circuits, by stray wire 
ends from the flexible conductors making contact between the two 
branches of the electric circuit, the prévention of arcing in the open- 
ing of the switch, and a construction mechanically strong and com- 
pact, with the metallic parts well protected. We think the combi- 
nation of which this device consisted, was the product of more 
than mère mechanical skill, and required such an exercise of the in- 
ventive faculty as the patent laws were designed to protect. As to 
the contention that the combination described in claims 3, 4 and 9 
is a mère aggregation of parts, and not a patentable combination, 
we cannot do better than adopt the language of the learned judge 
of the court below : 

"It Is further urged that the éléments drawn together in the patent amount 
to a mère aggregation ; but this loses sight o( that which is Involved. The 
object of the invention is the production of an electric lamp socket, an Im- 
portant commercial appllance, which, to meet the demands upon it, must hâve 
certain characterlstics and qualities. It is necessarily made up of différent 
parts, designed for différent purposes, some of which çontribute one thing 
and some another. The cap, the shell, the upper and lower blocks, the in- 
sulating chambers are nothing apart and in themselves ; but together they 
unité to form a complète socket to be taken and used as a whole. This Is not 
an aggregation of separate éléments, eaeh actlng or standing by itself, but a 
composite construction in which the several parts co-operate to produce a com- 
mun and combined resuit which the law accepts and sustains." 

The défense of noninfringement is not seriously urged by the 
learned counsel for appellant, who says in his brief, in regard to 
the defendant's structure as compared with that of the patent in 
suit, 

"The only bond they hâve in common, which is not also found in the prior 
'Hubbell' patent, is that the two legs or standards, which mechanically unité 
the two blocks and at the same time form part of the electric circuit, are sep- 
arated from one another by an insulating wall or partition, formed by prop- 
erly fashionlng and reeesslng for this purpose the meeting faces of the two 
blocks," 

While this statement takes no note of other features which the 
two structures haVe in common, not found in the prior "Hubbell" 
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patent, such as the bringing into close contact the two porcelain 
dises, fastened together externally by the two legs or standards 
let into external grooves in the porcelain, it does admit that the de- 
fendant's structure possesses the controlling characteristic of com- 
plainant's combination, viz., the perfect séparation by an insulating 
wall of thèse two metallic standards and the opposite pôles of the 
electric circuit, "by properly fashioning and recessing for this pur- 
pose the meeting faces of the two blocks." 

We think, therefore, that claims 3, 4 and 9 of the patent in suit 
covered a patentable combination, and that the court below was 
right in sustaining the validity of the same. The decree of the 
court below is therefore affirmed. 



MOSSBERG et al. v. NUTTER et al, 

(Circuit Court of Appeals, First Circuit January 26, 1905.) 

No. 537. 

1. Patents— CoNSTEucTioN of Claims. 

The claims of a patent are to be fairly construed In the light of the 
spécification and drawings, so as to cover, if possible, the invention, and 
thus save It, especially if it be a merltorious one. 

[Ed. Note — For cases in point, see vol. 38, Cent. Dlg. Patents, § 235.] 

2. Same— Infringemext— BiCïCLE Bells. 

The Ericson patent, No. 491,012, for a bicycle bell, was not antlclpated, 
and the device shown discloses patentable Invention, and reprcKcnts a dis- 
tinct advance in the art as compared with prior bells. Claims 1 to 4 
construed, and held Infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 128 Fed. 55. 

Benjamin Phillips (William R. Tillinghast and Alfred H. Hil- 
dreth, on the brief), for appellants. 
James E. Maynadier and George A. Rockwell, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This appeal relates to the Ericson pat- 
ent, No. 491,012, dated January 31, 1893, for improvements in tire 
bicycle bells. 

In this type of bicycle bell, the striking mechanism is set in 
opération by the contact of a friction roll with the tire of the wheel. 
In its normal position, the roll is held out of contact with the tire. 
When, however, the rider desires to ring the bell, he presses a lever 
or fînger pièce, which causes the roll to move into contact with the 
tire; and when this pressure is withdrawn, the roll immediately 
résumes its normal position. 

The principal parts of the bell mechanism comprise a bracket 
secured to the frame of the wheel, a gong, striking mechanism, 
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frktîon roll, and a lever, disk, or plate carrying the striking mech- 
anism and roll, and which by its movement throws the roll into 
and ont of engagement with the wheel. 

The Ericson patent is for a novel arrangement of parts for pro- 
ducing a more compact and efifective bell. The distinguishing 
feature of this organization is an oscillating disk, carrying the strik- 
ing mechanism and roll, centrally pivoted inside the gong on a fixed 
pin ; the gong being also mounted on the end of this pin. 

Thé construction of the Ericson bell is shown in the following 
drawings f rom the patent : 
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The spécification of the patent, in so far as it is material in the 
présent suit, may be summarized as follows : The object of the 
invention is to provide a simple, compact, and effective bell for 
bicycles, which can be readily adjusted, and which can be thrown 
into and out of action with ease and rapidity. The invention con- 
sists essentially in an oscillating plate or disk carrying the striker 
and operating mechanism; the plate or disk, by its movement, 
being adapted to throw its striker-operating mechanism into and 
out of engagement with the bicycle wheel. There is a rigid bell- 
supporting bracket secured to the wheel. The forward end of 
this bracket has a side-projecting pin, upon the outer end of which 
the gong is secured and held in a fixed position at ail times. The 
plate or disk is pivoted upon this projecting pin and lies within the 
inner side of the gong. It thus forms a cap for the gong, but with- 
out touching it. The plate has an axial or rotary oscillating move- 
ment on the pin. Carried on the plate is the swinging striker, 
adapted to strike the gong. Extending through the plate in a suit- 
able bearing is a shaft, on the outer end of which is carried the 
friction roll. This roll is adapted to be brought down into contact 
and to be raised from contact with the wheel rim. There is a 
spring encircling the projecting pin in such a way that it normally 
keeps the plate turned so that the friction roll is raised above and 
out of contact with the wheel rim. There is likewise a pin mounted 
on the plate on the opposite side from the striking mechanism. 
Attached to this pin is a wire which extends upwardly to a pivoted 
finger lever on the outer end of the handle bar. By pressing the 
finger lever the plate is made to turn. This carries the friction 
roll down into contact with the wheel rim, thereby causing the 
striking mechanism to operate. As soon as the finger lever is re- 
leased, the plate is turned back again to its normal position by the 
action of the spring, whereby the friction roll is thrown out of 
contact with the wheel. 

The foregoing drawings and description clearly disclose the 
Ericson conception of a bicycle bell and the way in which he em- 
bodied this conception. The fundamental idea of Ericson was to 
mount the whole bell structure upon a short pin at the forward 
end of a rigid supporting bracket secured to the wheel. In the 
carrying out of this idea he first mounted the gong on the outer 
end of this pin; the eflfect being that the bell-shaped sides of the 
gong encircled the pin. Within the gong he then mounted on the 
pin, with the pin acting as the pivot, an oscillating disk carrying 
on its inner face the striking mechanism and roll. This idea of 
mounting ail the parts on the end of the rigid bracket, and the 
form of its embodiment, were new in the art. None of the numer- 
ous prior patents or devices introduced in évidence reveals any such 
conception of a bell structure. The more the prior art is exam- 
ined, the stronger grows the conviction that the Ericson organiza- 
tion discloses patentable novelty and represents a distinct advance 
in the art as compared with prior bells. 

There are only two bells in ail the prior art upon which the ap- 
pelants rely, eitîier as anticipations or as limiting the scope of the 
135 F.— 7 
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Ericson invention : The bell disclosed in the Kûhrt & Schilling 
German patent, No. 43,908, and the old Hill & Tolman bell. The 
Kiihrt & Schilling bell is far removed from the Ericson conception. 
We hâve in this German bell a comparatively long pivoted lever 
with an oscillating movement. The gong is secured to the lever 
near the pivot, and the striking mechanism is located further along 
on the lever and near one end, the resuit being that the entire 
striking mechanism lies outside the gong in an exposed position. 
This organization of parts only serves to emphasize the novelty and 
utility of the Ericson construction. 

While the Hill & Tolman bell more closely resembles the Eric- 
son, it lacks the dominant characteristic of the Ericson invention. 
In Hill & Tolman we find a îong oscillating lever expanding into a 
circular disk or plate at one end. This disk is located at the rear 
of the gong and forms a cap therefor. It also carries on its inner 
face the striking mechanism and operating roll. In the last two 
features it is like the Ericson bell. But, notvirithstanding this re- 
semblance, Hill & Tolman never reached the Ericson conception 
of mounting the entire bell on a pin at the outer end of the rigid 
bracket. In place of the Ericson disk pivoted on this pin on the 
inner side of the gong, we hâve in the Hill & Tolman structure a 
long lever whose pivot lies several inches to the side of the gong, 
or the bell proper ; the effect being that the whole bell moves bod- 
ily through the air with a pendulum-like swing. The Hill & Tol- 
man oscillating lever is not the Ericson oscillating disk. In the 
Ericson structure the long arm of the Hill & Tolman lever has been 
discarded, and the lever pivot transferred to the pin within the 
gong. This is a substantial change and possesses patentable nov- 
elty. It is an important structural modification, producing an 
improved mode of opération, in that the whole bell structure no 
longer swings bodily through the air. Upon the comparison of the 
two devices it is apparent that the Hill & Tolman bell is wanting 
in the simplicity of construction and the efficiency in opération 
which characterize the Ericson bell. 

The first four claims of the Ericson patent are in issue. They 
read as follows : 

(1) In a bell for bicycles and other vélocipèdes, an osclllatory plate or disk 
mounted to turn in the rear of the gong, and complementary striking mechan- 
ism earrleû by said plate and adapted by the movement thereof to be thrown 
into and ont of action by contact with and removal from the bicycle or véloci- 
pède wheel. 

(2) In comblnation with a gong carried by the frame of a bicycle or other 
vélocipède, an osclllatory plate or disk carrying a striker adapted to operate 
on said gong, mechanism carried by said plate or disk for transmitting the 
power of the bicycle or vélocipède wheel to operate the striker, and means 
for turning said plate or disk to throw Its power-transmitting mechanism into 
aud ont of contact with said wheel, substantlally as herein described. 

(3) In combination with a gong carried by the frame of a bicycle or other 
vélocipède, an osclllatory plate or disk fitted and adapted to turn freely in 
the inner side of the gong and carrying a striker adapted to operate on said 
gong, mechanism carried by said plate or disk for transmitting the power 
of the bicycle or vélocipède wheel to operate the striker, and means for turn- 
ing said plate or disk to throw its power-transmitting mechanism into and 
out of contact with said wheel, substantially as herein described. 
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(4) A bell for bicycles and other vélocipèdes, conslstlng of a bracket secured 
to the fork of the machine and extending beslde Its wheel, a gong supported 
upon the outer end of the bracket, a plate or disk centrally plvoted on the 
outer end of the bracket and fitted and adapted to tum freely In the inner 
slde of the gong and carrying a striker adapted to operate on sald gong, 
mechanlsm carried by sald plate or disk for transmltting the power of the 
bicycle or vélocipède wheel to operate the striker, and means for turnlng sald 
plate or disk to throw its power-transmlttlng mechanlsm' Into and ont of con- 
tact wlth sald wheel, substantially as herein descrlbed. 

A considérable portion of the appellants' brief is taken up with 
a critical analysis of thèse claims. They maintain, as a resuit of 
this analysis, that claims 1 and 2, according to the ordinary im- 
poft of their language, are clearly anticipated by prior bell struc- 
tures, and that claims 3 and 4 should be limited to the spécifie 
form of mechanism described. The claims of a patent are to be 
fairly construed, so as to cover, if possible, the invention, and 
thus save it, especially if it be a meritorious one. In approaching 
a patent, we are to look primarily at the thing which the inventor 
conceived and described in his patent, and the claims are to be 
interpreted with this particular thing ever before our eyes. In 
confining our attention too exclusively to a critical examination 
of the claims, we are apt to look at them as separate and independ- 
ent entities, and to lose sight of the important considération that 
the real invention is to be found in the spécification and drawings, 
and that the language of the claims is to be construed in the light 
of what is there shown and described. 

There is much similarity in the foregoing claims of the Ericson 
patent, and the language is of a somewhat gênerai character. This 
différence, however, may be noticed. Claim 2 is somewhat broader 
than claim 1, and claim 1 is somewhat broader than claims 3 and 4. 
Upon their face alone, it may be that claims 1 and 2 are broad 
enough in their terms to include the Hill & Tolman and some other 
prior bells. The claims, however, must be read in connection with 
the drawings and spécification; and, so construed, we find, in 
each of thèse claims, appropriate language descriptive of the vital 
feature of the Ericson invention. In claim 1 we find "an oscilla- 
tory plate or disk mounted to turn in the rear of the gong"; in 
claim 2, "a gong carried by the frame of a bicycle" and "an oscilla- 
tory plate or disk carrying a striker adapted to operate on said 
gong" ; in claim 3, "a gong carried by the frame of a bicycle" and 
"an oscillatory plate or disk fitted and adapted to turn freely in the 
inner side of the gong"; and in claim 4, "a gong supported upon 
the outer end of the bracket" and "a. plate or disk centrally pivoted 
on the outer end of the bracket and fitted and adapted to turn freely 
in the inner side of the gong." Thèse several phrases, when read 
with the drawings and spécification, were manifestly intended to 
cover, and do distinctly cover by their language, the primary 
feature of the Ericson invention. If thèse terms are susceptible of 
a broader interprétation, they must by construction be limited to 
Ericson's actual invention. 

Upon the question of infringement, there is no doubt that the 
appellants hâve substantially embodied, in both forms of their bell. 
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the essential features of the Ericson invention. Their bell is found- 
ed upon the Ericson conception of mounting the entire bell upon 
the outer end of the fixed bracket, thereby bringing the gong, oscil- 
latory lever, or disk, and striking mechanism, into close proximity ; 
the parts being so organized that the oscillatory lever carrying the 
striking mechanism lies practically within the inner side of the 
gong. 

In what is called "Défendants' Bell No. 1," there exists the slight 
modification that the gong is not made stationary on the end of the 
pivot, but is pivoted with the lever, and so rotâtes with it. This 
différence is unsubstantial. It is true that the Ericson patent con- 
templated a gongwhich was always stationary, but this was not an 
essential part of the invention. The Ericson bell opérâtes eqnally 
well when the gong oscillâtes with the disk. Under the circum- 
stances, this construction is manifestly the équivalent of the Eric- 
son bell, since it contains ail the vital features of the Ericson or- 
ganization. 

The défendants' bell No. 2 présents a somewhat différent ques- 
tion. This bell discloses separate pivots for the gong and lever. 
The pivot for the lever is located a little at one side of the pivot 
for the gong; in other words, the two axes are not coincident. 
The conséquence is that the gong both rotâtes with the lever and 
also bas a slight bodih' movement. While this is true, there is 
still présent in that organization, in a modified form, the essence 
of the patented structure. Considering the merit of the Ericson 
invention, it is entitled to a fairly libéral application of the doctrine 
of équivalents. This arrangement of parallel axes, instead of axes 
strictly coincident, carries with it substantially the Ericson mode 
of opération and ail the advantages of the Ericson bell. For thèse 
reasons, we must also hold that défendants' bell No. 2 comes within 
the proper construction of the Ericson invention and of the claims 
in issue. 

The Ericson patent was before this court in Nutter v. Brown, 98 
Fed. 892, 39 C. C. A. 332. The record in that case was not the 
same as the record in the case at bar, and that case also presented 
an essentially diiïerent question of infringement. 

The decree of the Circuit Court is afïirmed, with costs of this 
appeal to the appellees. 
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KENNEY MFG. CO. v. WELLS & NEWTON CO. 

(Circuit Court, S. D. New York. December 22, 1904.) 

Patents— Infringement—Wateb-Closet Valve. 

■ The Cooper patent, No. 371,431, for a water-closet valve, the essential 
feature of vs^hich is a flange projecting downward from the valve to retard 
the flow of water while the valve is closing, was not antlcipated, and is 
valid. Also held infringed as to claims 1 and 2. 

In Equity. 

Frank L. Crawford, for plaintiff. 
Edward Rector, for défendant. 

WHEELER, District Judge. This suit is brought for alleged 
infringement of the first two claims of patent No. 371,431, dated 
October 11, 1887, granted to William S. Cooper, and owned by 
the plaintiff npon a valve for water-closets, which has a down- 
projecting flange of a little less diameter at its lower edge than the 
discharge pipe to restrict the flow as it enters the pipe, and a les- 
sening diameter towards its upper part, permitting an after-flow 
for sealing the traps. The claims are : 

"(1) The eombination, in a water-closet supply valve, of a discUarge chast, :i 
valve constructed to close the mouth of the chest and having a dependiu^' 
flange or projection somewhat less in size than the sald mouth, and means for 
Taising the valve so that the lower end of the flange is above the top of the 
mouth, whereby when the valve is first opened a fuU flow of water througli 
the chest is permitted, which flow is diminished when in the closing move- 
ment of the valve the flange of the same enters the mouth of the discharge 
chest, the diminished flow continuing during the remainder of the movement. 
ail substantially as specifled. 

"(2) The eombination, in a water-closet supply valve, of a discharge chest, 
a valve constructed to close the mouth of the chest, and having a depending 
flange less in size than said mouth, but constructed to enter the same and re- 
strict the flow as the valve commences to close, and means, substantially as 
described, for retarding the closing movement of the valve, ail substantially 
as specifled." 

The défenses are anticipation by several prior patents and déniai 
of infringement. There are six of thèse prior patents — that to 
Jones, No. 98,599; to Craigie, No. 126,270: to Moore, No. 175,728; 
to Gale, No. 190,304 ; to Quinn, No. 205,903 ; and a German patent 
to Moller, No. 20,349. Thèse well show a down-projecting flange 
from the valve, which restricts the flow of water as the valve nears 
its seat and prevents water hammer; but none of them appears to 
show such a continuing after-flow provided for by a passage 
around the flange. This well appears from the testimony of the 
défendants' expert, Mr. See, at X 2.45, Record, pp. 140.1, where 
he says, summarily, fol. 563 : "That the earlier patents, referred 
to show devices for retarding the closing motion of the valve in 
connection with the preliminarily entering plug, and that, allow- 
ing for dimensions, proportioning, and so forth, the devices will 
ail hâve substantially the same action in the respects considered." 
The plug referred to is the projecting flange, and the retarding the 
closing motion of the valve by the flange appears to be a différent 
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thing from providing for the after-flow by the passage around the 
flange or plug. This view is affirmed by X 2.46 following, and 
the answer; and confirms the testimony of the plaintiffs' expert 
Mr. Fraser, when he says, at page 41, fol. 161, of the record: "I 
understand from the patent spécification that this particular means 
for retarding the closing movement of the valve forms in itself no 
part of the invention of claims 1 and 2 of this patent." Upon thèse 
considérations those claims appear to be valid. 

The question of infringement turns largely upon this distinction 
between the means of producing the after-flow of the patent and 
those for retarding the closing motion of the valve. As to the 
latter, the appliances of the défendants' valve resembles as well 
those of the earlier patents as those of the patent in suit ; but, as 
this after-flow does not appear in the earlier patents, the means 
for producing it cannot be compared with them, and must be with 
this. When so compared, the after-flows appear to be produced 
by équivalent means in substantially the same way. 

Decree for plaintiff. 



SOCIETE FABRIQUES DE PRODUITS CHIMIQUES DE THANN ET DE 
MULHOUSE V. GEORGE LUEDERS & CO. 

(Circuit Court, S. D. New Torlc. Deeember 22, 1904.) 

1. Patents— Validity—Pboduct of Previouslt Patented Procbss. 

■A patent for the product of a process Is void where the same product 
had previously been produced by other processes. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dlg. Patents, § 7.] 

2. Same— Aktificial Musk. 

The Baur patent, No. 451,847, for artificial musk, Is void in view of a 
disclaimer limlting It to the product of the process of patent No. 416,710 
to the same patentée. 

In Equity. Suit for infringement of letters patent No. 451,847, 
for artificial musk, granted May 5, 1891, to Albert Baur. On final 
hearing. 

C. A. L. Massie and Philip Maure, for plaintifï. 
Arthur v. Briesen, for défendants. 

WHEELER, District Judge. This suit is brought upon patent 
No. 451,847, dated May 5, 1891, granted to Albert Baur, and owned 
by the plaintiff, for artificial musk. The spécification sets forth 
that : 

"The présent invention relates to a new product or compound termed 'artifi- 
cial musk,' which is characterized by the same fine and penetratlng odor as 
natural musk, and is adapted to be substltuted therefor. In letters patent 
No. 416,710, granted to me Deeember 10, 1889, I hâve descrlbed and claimed a 
certain process of making artificial musk, by mixing toluène with a halogen 
compound of butyl, such as butyl-chloride, butyl-iodlne, or butyl-bromide, and 
with aluminium bromide or chloride, distilling the compound, treating the va- 
pors with fuming nltrle ànd sulphuric acid, dissolving in alcohol, and then 
crystalllzlng. The product thus obtained, whose propertles and character- 
isties are hereinafter fully deflned, Is a solld crystalline body, and Is Chemical- 
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ly a trinitrated hydrocarbon. To produce the artlflclal miisk vrhlch constl- 
tutes the présent invention, It Is not necessary to proceed in the manner above 
described. It may be made by various procesaes. For example, instead of 
taking as a base toluène, I employ xylene, or other similar substance, and 
mix first with a butyl halogen compound. Tbe resulting compound, such as 
isobutyl-xylene, the formula of whlch is CisHig, when treated wlth fuming 
nitric and sulphurlc acld under the conditions above stated, will yield a mix- 
ture of nitrated bodies, from which by a fresh nitration a trinitrated body can 
be separated. In producing the product claimed herein, whether toluène, xy- 
lene, or other substance be taken as the base, I may proceed by employing 
hydroearbons of the propyl or amyl séries. The présent Invention, being In- 
dependent of any process of manufacture, may be obtained In other ways than 
those herein described ; they being given nierely as examples of mode of pro- 
cédure by which the artiflclal musk may be made." 

The daim is for: 

"The artiflclal musk herein described, being a trinitrated hydrocarbon de- 
rlved from toluène or its homologues, in solld crystalline form, characterized 
iby the odor of natural musk, as set forth." 

Since suit bronght, the plaintiff, as assignée, has disclaimed the 
article patentée! when produced otherwise than by the process of 
the prior patent, leaving the daim to stand as for the distinctive 
product of that process. The disclaimer implies that therfe was 
such a product derived from other sources in existence prior to 
the patent. If that was so, this patent, which is distinctively for 
the substance, and not for the process, would be void. Cochrane 
V. Badische Anilin & vSoda Fabrik, 111 U. vS. 293, 4 Sup. Ct. 455, 28 
L,. Ed. 433. Besides this, if the patent can be held valid for the 
product of the précise process to which it is limited by the dis- 
claimer, it would not be infringed but by a pfoduct so produced, 
and the défendants' article is not shown to hâve been so produced. 
Its ingrédients only are shown, and they may hâve been brought 
together by some of the processes by which the articles disclaimed 
are produced, and not be the article of this patent. Id. It is diffi- 
cult to distinguish this case from the one above cited, which was 
upon a chemical patent for a product of a process, as this is, and 
that was confîned to that product. 

Bill dismissed. 



tTNITBD STATES MITIS CO. v. MIDVALE STEET. CO. 

(Circuit Court, E. D. Pennsylvania. August 18, 1904.) 

No. 31. 

1. Patents— Process— Invention. 

The patentability of a process Is to be determlned by Its effect. How- 
ever simple, it may disclose invention if it produces an improved resuit. 

[Ed. Note. — For cases in point, see vol. 38, Cent DIg. Patents, §§ 7, IS- 
IS.] 

2. Same— ScoPE or Invention— Bkboneous Tiieoby— Bénéficiai. Results Not 

Olaimed. 

Even where a theory is erroneously advanced by an Inventer in hls 
spécifications to explaln a patented process, the scope of the invention 
is not to be narrowed thereby, so as to preclude him from laying claim to 
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other bénéficiai résulte. It Is the process, not the theory, wMch Is pat- 
ented, and the Inventer Is entitled to ail the benefits legltlmately to be 
derived therefrom. 

3. Same— Metalltjegical Pbocess — Use or Inhekent and Well-Known Nat- 

UEAL PeOPEBTIES OE REAGENT. 

Where a metallurgical process consists, not simply in making use of 
certain natural properties of a deoxidlzing agent sucb as aluminutu, but 
in making use of them at a certain time, in certain quanti ties, and in a 
certain way, it cannot be objected, to a patent for sueb process, tliat it 
seeks to monopolize properties which are inhérent and well-known. 

4. Samb— Ineeingement— AssiGNMENT or Différent Object— Evasion. 

Where a patent deals with a metallurgical process, vi^ith regard to 
which there is not only a différence of opinion, but some obscurity, it 
would invite évasion and destroy the value of the patent by which the 
process is protected, if, while pursuing its terms, the charge of infringe- 
ment could be successfully met simply by assigning the attainment of a 
différent object. 

5. Same— Validitt and Infeingement— Peocess fok Making Wbought Ieon 

AND Steel Castings. 

The Wittenstrom patent, No. 333,373, for a process for making wrought 
iron and steel castings, consisting of the addition of a small quantity of 
aluminum to the iron or steel after it has been fully melted, and just 
as jt is about to be poured into the mold, the efifect being to render the 
casting more solid and free from cavities, without injury to its quality, 
was not anticipated, and discloses invention, and the patentée is entitled 
to ail the benefits legltlmately to be derived from the practlce of the pro- 
cess, including the use of aluminum in such casting as a deoxidlzing 
agent, when used in the quantifies, in the way, and at the time set forth. 
Also held Infringed. 

6. Same— Makkinq of Patented Aeticles— Peocess Patent. 

Rev. St. § 4900 [U. S. Ciomp. St. 1901, p. 3388], requiring that articles 
made under a patent shall be so marked, is not applicable to the case 
of a process patent, and the omission is not a bar to recovery for infringe- 
ment where the défendant has been notifled, and continues the infringe- 
ment in disregard of such notice. 

In Equity. Suit for infringement of letters patent No. 333,373, 
for a process for making iron and steel castings, granted to Cari 
Gustave Wittenstrom December 29, 1885. On final hearing. 

Joseph C. Fraley, for complainants. 
George J. Harding, for défendants, 

ARCHBALD, District Judge.^ The process for making wrought 
iron and steel castings which is the subject of this suit was in- 
vented by Cari Gustave Wittenstrom, a Swede. It was patented 
in Great Britain, France, and Belgium, July 8, 1885, and in the 
United States December 29 of the same year, and, while the 
patent has now expired, it had not at the time suit was brought, 
and the complainants, who are the owners, are entitled to dam- 
ages if it was infringed while it was in force. Chinnock v. Pater- 
son, 112 Fed. 531, 50 C. C. A. 384. Infringement is denied, and 
the validity of the patent vigorously assailed, and thèse are the 
questions, therefore, which are presented for determmation. The 
patent was considered and sustained by Judge Acheson in a suit 

1 Speeially assigned. 
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against the Carnegie Steel Co. (C. C.) 89 Fed. 343, and it would 
be sufficient, so far as the one issue is concerned, to rest upon 
the opinion which he expressed; but, as it is contended that the 
matter is somewhat differently presented hère, an independent 
examination of it in the light of the présent argument will be under- 
taken. 

The process described in the patent is a simple one, consisting 
merely in the addition of a small pièce of aluminum to the iron or 
Steel after it has been fully melted, and just as it is about to be 
poured into the mold. The object sought to be attained is the 
making of a solid and more perfect casting, free from superficial 
blisters and internai cavities known as "blow holes." The great 
difificulty in securing this without a détérioration of the product 
was the problem to which the mind of the inventor was addressed, 
and his invention consisted in successfully solving it. High-water 
mark in steel casting up to that time is admittedly represented by 
the so-called "Terre Noire" process, patented in France in May, 
1876, and in the United States in April, 1879. It consisted in the 
organized use of manganèse and silicon, with spécifie référence to 
the casting, as distinct from the refining art ; but, much as it added 
to existing metallurgical knowledge, it had its recognized limita- 
tions. While the resulting product was undoubtedly more solid 
and homogeneous, its quality was affected, being made more brit- 
tle or red short. The process was only serviceable where the steel was 
hard, and the préservation of its intrinsic character was not important ; 
and it was entirely inadéquate, therefore, for the production of castings 
of wrought iron or mild steel, of which there were none at the time 
Wittenstrôm brought forward his invention. Referring to this state 
of the art in his spécifications, the inventor says : 

"It Is well known that one of the great dlfHculties in making castings from 
steel is to get a product which is solid, sound, homogeneous, or free from 
blisters or cavities. Lately the manufacture has been much improved by add- 
ing to the métal fero-manganese and other eompounds containing carbon, Sili- 
con, and manganèse; but, although ail thèse admixtures make the product 
somewhat more solid, they détériora te the quality in other respects, as the 
product gets harder and more brlttle or red short." 

Proceeding thereupon to disclose the discovery which was the 
basis of his invention : 

"I hâve found," he says, "that castings of wrought Iron or mild steel may 
be obtained solid without changlng the intrinsic quality of the métal by the 
addition of the métal aluminium either alone or in the shape of an alloy, such 
addition to be made after the iron or steel has been melted, and preferably 
just before the pouring is commenced." 

With regard to the quantity to be used he states: 

"I hâve found that the use of a minute quantity, never exceeding one per 
cent, by weight — preferably from one-fifth to one-tenth of one per cent, by 
weight — of metallic aluminium added to the molten iron has the desired in- 
fluence, and even a very much smaller percentage has an appréciable Influ- 
ence." "By this, my. new invention," as he déclares, "I bave succeeded in 
making perfect castings from the softest wrought iron, which castings in every 
respect retain their ductllity and nature of wrought iron, though thelr tenslle 
strength is greatly enhanced." 
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In thus making possible that which was not so before, there can 
be little question that the inventer rendered a material service to, 
and made an important advance upon, the existing art. 

An effort is made, however, to limit the invention by the sug- 
gestion that ail that was in mind was the production of an alumi- 
num alloy, use being made of the well-known principle that the 
alloy of two metals has a lower melting point than that of either 
of them, the fluidity necessary to make a proper casting being 
thereby obtained without injurions superheating. This contention 
is based upon that part of the spécifications where it is said: 

"The melting point of aluminium Is about 800 Fahrenheit, and the efïect of 
such addition [referring to the aluminium] is to lower the melting point of the 
mixture, and thereby render it more fluid (as it at once becomes superheated) 
80 that the gases in the métal pass away easily, the métal runs freely into the 
mold, and a more perfect product is obtained." 

The object in thus seeking to narrow the scope of the invention 
is to deprive it of other bénéficiai results, particularly the deoxidiz- 
ing of the métal, which now, according to the better opinion, is the 
real effect of the addition of the aluminum, and for which purpose, 
in the défendants' ingot practice at least, it is admittedly employed. 
It was not a theory, however, that was patented, but a process ; 
and, even if a theory was advanced to explain it which was er- 
roneous, the inventor is not precluded from laying claim to ail the 
benefits legitimately to be derived therefrom. Eames v. Andrews, 
123 U. S. 40, 7 Sup. Ct. 1073, 30 L. Ed. 1064 ; Thomson Meter Co. 
V. National Meter Co., 65 Fed. 427, 12 C. C. A. 671. But the truth 
is, no mistake was made. While the invention no doubt funda- 
mentally consists in increasing the fluidity of the molten métal, 
the inventor unquestionably had in mind the deoxidizing efïect of 
the aluminum as an essential part of it, and did not stop short with 
the idea of simply creating an alloy. That idea was thrown up to 
him in the course through the Patent Office, as disclosed by the 
file wrapper, and distinctly repudiated. 

"This Invention," he there says, "does not relate to the production of a new 
alloy, or a new method of producing iron or steel. * • * My invention 
makes use for the production of castings from wrought iron or steel of one 
quality of métallic aluminium which I hâve discovered, • • • that of 
making the molten iron or steel highly fluid, * * • and this quality is 
of the utmost importance when making castings, as the métal will run freely 
into the flhest parts of the mold." "The quality possessed by aluminium 
of rendering wrought iron fluid enough for castings without changing It to 
steel I regard as my discovery." 

The reducing of the melting point on the other hand is referred to as 
a distinct, if not subordinate, feature, as follows: 

"Ânother important feature in my production of castings in wrought iron is 
that by the trifling addition of aluminium the melting point is lowered ; that 
is, vvhereas the wrought iron alone would solidify by a very slight decrease of 
température, it wlU, af ter the addition of aluminium, stand a considérable 
cooling before solidifying. This Is of great importance, as it gives time for 
casting the wrought iron in a practical way into a séries of molds." 

The rejection of the idea of an alloy is further shown in the 
patent itself, where the inventor disclaims the purpose of obtaining 
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any product made up of alumininn and iron, such as "Wootz steel," 
or any product in fact in which the aluminum and iron or steel 
are fused together. In that connection he explains that, while "a 
superheated state of the métal is essential for the practical per- 
formance of casting into several molds," yet "by adding the alu- 
minium to the wrought iron or steel, and fusing them together, a 
superheating would resuit in înjury, as the métal would become 
red short, or take up gases, whereas by first melting the iron or 
steel, and then adding the aluminium before pouring, the 'super- 
heating' (if it may be so called) produced by a sudden lowering 
of the melting point does not injure the métal." That the inventor 
understood that the addition of aluminum when the métal was in 
a molten state had the efïect of deoxidizing it, or freeing it from 
gases, is also disclosed by the file wrapper. "Furthermore," as it 
is there said in one of the communications, "the sudden création 
of a greater fîuidity just before pouring allows ail gases to pass 
easily away; whereas, if the aluminium is melted together with 
the iron, some gases are always taken up during the melting, and 
the product becomes unsound." This is repeated in the spécifica- 
tions in the very part relied upon by the défendants, where, speak- 
ir.g of the lowering of the melting point, and the rendering of the 
mixture more fluid, it is pointed out, that as the resuit "the gases 
in the métal pass away easily, the métal runs freely into the mold, 
and a more perfect product is obtained." But it is not necessary 
to prolong this part of the discussion further. Without intending 
to withdraw the force of anything that bas been said, even if the 
deoxidizing effect of the process was more dimly disclosed than it 
is, a certain liberality of treatment is to be accorded it, sufficient 
to protect this feature, the inventor having claimed, as he has, as 
the particular desideratum and aim of the process, the increased 
fluidity of the métal, which is now recognized as resulting from 
the removal of the oxygen through its affinity with the aluminum 
by which the mass is made less wild. And although he may 
hâve had in mind the production of a momentary or theoretical 
alloy, as a means for reducing the melting point — which is cer- 
tainly as far as it can be carried in view of what he déclares to the 
contrary — this is not the exclusive idea, and the invention is not to 
be confined to it. 

But it is urged that, even assuming the patent to cover ail that is 
claimed for it, the deoxidizing efïect of aluminum, the same as 
that of manganèse and silicon, was well understood, and its use 
as a reagent for removing the gases from iron involved nothing 
patentable or novel. Its price, it is said, was prohibitive prior to 
the date of the invention, and it has come to be used since then 
simply because this fell and made it possible. Nothing — in this view — 
was contributed by Wittenstrôm to the metallurgical art, or at 
least nothing in practical results; the theoretical interest at first 
aroused in his so-called discovery disappearing when it was found 
out how little he had donc. But the fact is that, whatever had been 
the case with steel, wrought-iron castings had not been made up 
to the time of the invention. And if Mr. Ostberg, at whose works 
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in Sweden the experîments were made which brought about the 
discovery of the process, is to be believed, the metallurgical world 
was astonished at the resuit, most of the papers reproducing his 
Pittsburg address, and the président of the British association at 
the next annual meeting making a part of it his own. It will hardly 
do in the face of this to say that nothing was contributed by the 
inventor to the art in which it stands, the high testimony to the 
contrary given at the time being safer to be trusted than expert 
opinions, after long familiarity with it, controversially expressed. 
Nor can the extended use into which it has gone since, which equal- 
ly disproves the assertion, be entirely attributed to the cheapening 
of the price of aluminum, however much it may hâve been aided 
thereby. Furthermore, whatever knowledge of the deoxydizing 
proper'ty of aluminum there may hâve been, its utility in produc- 
ing iron and steel castings without a détérioration of the product 
certainly was not understood before, nor yet the time and manner 
of applying it, which were also involved. One had to know not 
merely that aluminum was a deoxidizer like manganèse and sili- 
con, but that, in marked contrast with both, it could be made to 
disappear in the process, and leave no bad effect. This it was left 
to Wittenstrôm to discover and give to the world, and it does not 
do to belittle his achievement after the fact. The process which he 
evolved may be a simple one — merely casting a bit of aluminum 
into the molten mass at the moment of pouring — but it is not to 
be judged by its simplicity, but by its effect (Carnegie Steel Co. 
V. Cambria Iron Co., 185 U. S. 403, 429, 22 Sup. Ct. 698, 46 L. Ed. 
968), and of this we can hardly doubt. 

But, again, it is said, the Marbeau and Abel patents disclose the 
use of aluminum in iron compounds in the same minute quantity 
(the fraction of a per cent.), at the same point in the process (the 
moment of pouring) for the same purpose (the removal of the last 
vestiges of oxygen), and with the same object in view (a more 
solid and homogeneous product) ; and that it involved no inven- 
tion to extend this process bodily (as was practically donc) to iron 
and Steel. The Marbeau patents, to which référence is thus made, 
consist of a séries or group of patents, embodying the discoveries 
of the eminent French metallurgist Henry Marbeau, taken out in 
France in 1883 in the name of the "Société Anonyme Dite Fonderie 
de Nickel et Métaux Blanc," and carried down to January, 1885, by 
sundry certificates of addition, with intermediate partial counter- 
parts in England and the United States. There were also two in- 
dependent English patents of October, 1885, and March, 1888, re- 
spectively, and a still later one, taken out in the United States by 
Marbeau himself in 1890. Although much is made of thèse patents 
by the défendants as establishing a prier analogous use, I am far 
from convinced that they are to be given any such effect. The 
subject to which they are addressed is not the casting of wrought 
iron or steel, but the manufacture of ductile and malléable nickel 
and cobalt, and the compounds, known from the admixture of iron, 
as fero-nickel and fero-cobalt. The use of a small quantity of 
aluminum at the moment of pouring is, indeed, suggested; and 
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the asserted purpose is to profit by the properties thereby contrib- 
uted, in order to produce a better molded casting when the résul- 
tant product should corne to be so used ; although the facilitat- 
ing of a homogeneous alloy of the metals is also brought forward. 
But, in addition to the fa et that the process is thus made to relate 
to the manufacturing, if not to the alloying, in contradistinction to 
the casting art, which is metallurgicaliy important, the subject is 
always treated from the nickel, and not the iron, standpoint, which 
is recognized by the inventor as controlling, even where, as in 
the formula given in the British patents of 1884 and 1885, the rela- 
tive proportion of the two metals is reversed, the nickel being re- 
duced to 25 per cent, and the iron raised to 75. For proof of this 
we hâve his own words in the United States patent of 1890, where, 
distinguishing the process embodied in the latter from those which 
liad preceded it, he says : 

"Heretofore I hâve obtained fero-nlckels and steel nlckels with a high per- 
centage of nickel, varying from ninety-nine per cent, to twenty-flve per cent, of 
nickel, possessing the peculiar properties of the latter métal, such as bril- 
liancy, incapability of oxidation, etc., and which are capable of being sub- 
Btituted for nickel for many purposes. * * * In pursuing experiments in 
this direction I hâve now succeeded, by reducing the percentage of nickel be- 
low twenty-flve per cent., in producing a séries of alloys, which, although be- 
longing to the same [gênerai] elass as those formerly described and patented, 
are possessed, on account of their constitutive éléments and mode of produc- 
tion, of new properties, and constitute a distinct class of alloys, forming a new 
manufacture." 

It is true that it is somewhat arbitrary to say that, when the per- 
centage of nickel is 25 or under, the alloy may be compared to 
steel and iron, and when above that not ; nor do We hâve to accept 
his say-so for it. But that is aside from the argument. The con- 
tention is that the device of Wittenstrôm is merely the case of an 
analogous use, so prefigured by that which had preceded it, and 
particularly by the Marbeau patents, that any one of ordinary 
metallurgical skill would hâve had no difificulty in extending the 
process which is there disclosed for the manufacture of nickel and 
cobalt and their compounds to the making of castings of wrought 
iron and steel, the same deoxidizing property of aluminum being 
employed in the same way and at the same time. But hère we 
hâve the most significant proof — whatever may be now asserted 
to the contrary, when we hâve the full light of subséquent advance 
thrown back upon it — that one who was deep in the subject did not 
grasp the possibility of this until the very last; Wittenstrôm in 
the meantime having developed and perfected it. Marbeau may 
hâve been advancing along the same Hnes as Wittenstrôm, but this 
does not deprive the latter of the merit of his invention, nor estab- 
lish that his discovery was so little beyond that which was well 
nnderstood as to be practically obvious. It is proved by Marbeau 
also that the exact influence of the common re-agent employed by 
both was not a matter of ordinary knowledge. Speaking of its 
action in his British patent of 1885, he says : 

"And, lastly, the aluminium prevents a change in the molecular condition of 
the iron ; that is to say, the latter does not lose its original fibrous condition 
and pass Into a crystalline state in conséquence of its fusion wlth the nickel." 
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This is far from grasping the deoxidizing efFect of this élément 
such as is now recognized, and it is emphasized by the fact that in 
the same connection he does attribute to manganèse and fero-cy- 
anide of potassium the expulsion of the oxide as fast as formed 
from between the molécules, équivalent, as he says, to a constant 
molecular scouring. Undoubtedly nickel and cobalt, with their 
alloys, are to be classified chemically, and to a certain extent, it 
may be, metallurgically, in the same group with iron, including the 
differentiated form of it, difficult to define, which is known as 
Steel. But if there are resemblances between thèse metals, there 
are also decided différences, which would seem to preclude the pos- 
sibility of similar treatment, relating as they do to the behavior 
of each with carbon and oxygen, and particularly with certain com- 
mon deoxidizers. Metallurgical processes, moreover, often dépend 
on délicate and obscure reactions, which cannot be forecast with 
certainty, and with regard to the exact character of which there is 
not always complète agreement in the end. The présent state of 
the art has been brought about by prolonged and painstaking ex- 
périmentation, and it is to this, rather than to analogy, that resort 
must be had to détermine what will be efïicacious in an}- given 
case. To the oft-repeated argument, therefore, that any one with 
ordinary skill could hâve accomplished ail that was done by the 
inventor by the mère application of existing knowledge, it can with 
even more than the usual confidence be said in the case before us 
that no one up to that time had done so, in proof that his discovery 
was a real achievement. If the présent process was an obvious one 
when Marbeau brought forward those which he discovered, why, 
pray, did he stop short at nickel and cobalt, and not go on to steel 
and iron, which were quite as important metallurgically? He did 
so, as we hâve seen, in the end, in the course of his progressive 
work ; but that he did not, at the outstart, nor until Wittenstrôm 
had independently produced the process which we hâve hère, goes 
far to prove its entire novelty and inhérent invention. 

The Abel British patent of 1884 is also relied on, but, if those of 
Marbeau do not suggest the process in suit, it can hardly be claim- 
ed that this does either. It also relates to the manufacture of nickel 
and cobalt (without mention of their iron compounds), and a small 
quantity of aluminum is employed at the termination of the pro- 
cess to remove the oxygen, by which means, as it is said, compact 
and malléable castings of the best quality can be obtained. But 
substantially the same answer is to be made as to the patents to 
Marbeau. The analogies are not so close between nickel and co- 
balt on the one hand and iron on the other that the metallurgical 
treatment found efficacious for the one can be extended to the other 
without investigation, leaving room for inventive discovery such 
as we hâve hère. 

The validity of the patent being established, the question of in- 
fringement remUins. So far, at least, as the défendants' ingot prac- 
tice is concerned, this is clear. The molding of ingots is certainly 
a species of casting, and, use being made of aluminum in the man- 
ner and for the purpose described in the patent, the process is ap- 
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propriated and the patent infringed. This is conceded if it is held 
to extend to the use of aluminum as a deoxidizing agent, and it 
was for the purpose of escaping from this that effort was made to 
hâve it construed simply as intending to produce greater fluidity 
by the formation of an alloy. When that was disposed of, there- 
fore, infringement stood confessed. Nor is this overcome by the 
suggestion, aiready considered, that the deoxidizing properties of 
aluminum cannot be monopoHzed by a patent, being inhérent and 
well known. The process in controversy consista not simply in 
making use of thèse properties, but in making use of them at a 
certain time, in certain quantities, and in a certain way, ail of 
which hâve been duplicated by the défendants, who therefore un- 
questionably offend. 

It is strenuously denied, however, that such is the case with regard 
to their commercial castings, in which the aluminum is empîoyed, not, 
as it is said, to make a more perfect casting, which was not called for, 
the défendants having long since succeeded in making thèse castings 
of the highest grade, and free from blowholes, without it, but for the 
purpose of preventing leakage about the stopper of the ladle in passing 
from one mold to another, for which it had been found effective. The 
défendants, as it is testified, began to make use of aluminum in 1895, 
being led into it because it was said to produce good skins or surfaces, 
and their competitors were doing it; but after a séries of intermit- 
tent experiments they found there was little, if any, improvement 
from it, and so gave it up. They discovered, however, as they say, 
that when it was used they secured a good shut-off, and therefore 
resumed its use for this distinct and Hmited purpose. The theory 
on which this resuit is explained is that, while aluminum, when 
added to iron to remove the oxide which is présent, makes it more 
fluid, passing off itself as alumina in the slag; when added after 
the oxide has been removed — as is the case as it is claimed at the 
time the défendants apply it — it remains in the métal, and makes 
it thick or viscous. On the other hand, it is maintained that the 
molten mass, when "wild," before the aluminum has been added, 
has a tendency to cool and get in the way of the stopper, impeding 
a close fit; whereas by the addition of the aluminum, which ad- 
mittedly makes it more fluid, it is enabled to retain its beat, and so 
avoid this difficulty. The weakness of the défendants' theory is 
that it is based on the entire removal of the oxide before the alumi- 
num is added, when expérience teaches that it is almost impossible 
to effect this, the molten iron taking up oxygen from the very air 
to which it is exposed. It may be relatively free, but not abso- 
lutely so, nor able to be kept so. It is somewhat remarkable, more- 
over, that aluminum is empîoyed by the défendants in their ingot 
practice in order to remove the oxide and quiet the métal, so as 
to obtain a more homogeneous and solid product, and yet, when the 
délicate matter of making commercial castings is in hand, in which 
the greatest fluidity is required in order that the métal may flow 
freely into every configuration and corner, aluminum is added, ac- 
cording to the défendants, for the deliberate purpose of thickening 
it, and that for the comparatively insignificant object of saving a 
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little escaping métal. But I am relieved from the necessity of 
passing on the question of motives, or the relative value of oppos- 
ing théories. The inventor is entitled to every bénéficiai resuit 
legitimately flowing from his invention, and it does net detract 
from it that it accomplishes more than was expected if that is true 
of it. Dealing, as we are, with a metallurgical process, with regard 
to which there is not a little différence of opinion, if not some oh- 
scurity, it would invite évasion and destroy the value of the patent 
by which it is protected, if, while pursuing its terms, the charge of 
infringement could be successfully met simply by assigning the 
attainment of a différent object. The défendants, in their commer- 
cial, the same as in their ingot, practice, throw into the métal when 
molten the fraction of a per cent, of aluminum at the moment of 
casting. This follows the directions of the patent, and constitutes 
an infringement upon it. That it results in a more perfect product 
in the one case, the same as it admittedly does in the other, as de- 
signed by the inventor, can liardly be doubted. That it does more 
than this — if such be the case — by stopping the leakage of the ladle, 
as asserted by the défendants, does not entitle them to appropriate 
it upon the plea that this is their only object. 

It is finally said that the complainants hâve not complied with 
section 4900, Rev. St. [U. S. Comp. St. 1901, p. 3388], which re- 
quires that articles manufactured under a patent shall be so marked. 
But, as was held by Judge Acheson in the Carnegie Case (C. C.) 
89 Fed. 206, this requirement is inapplicable to the case of a pro- 
cess, nor is the omission a bar to a recovery where the défendant 
has been notified, and continues to infringe in disregard of it ; and 
that is the case hère. The défendants persisted in the use of the 
process after they were served with the bill, and would be liable 
for that, if nothing else. 

Let a decree be drawn sustaining the patent and referring the 
case to a master to assess the damages. 



DECKER V. SANFORD. 

(Carcult Court, N. D. New York. February 8, 1905.) 

No. 3,460. 

Patents — Invention— Baseboabds and Wainscoting. 

The Decker patent, No. 346,899, for baseboard and wainscoting con- 
struction, consisting essentially in fastening tbe carpet strip or bottom 
molding to the floor, and not to the baseboard, and using, if desired, a 
top molding extending below and in front of the top of the baseboard, and 
fastened to the wall only, and not to the baseboard — the purpose being 
to cover by such moldlngs the spaces caused by the shrinking of the base- 
board and the floor — is void for lack of patentable invention, and also for 
anticipation in the prior art 

Action at Law for Damages for Alleged Infringement of Letters 
Patent No. 346,899, dated August 10, 1886, granted to George F. 
Decker, for baseboard and wainscoting. Jury was duly waived. 
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Ward & Cameron, for plaintiff. 
Osgood & Davis, for défendant. 

RAY, District Judge. The patent in suit, for baseboard and 
wainscoting. No. 346,899, relates to the art of house carpentry. 
Same was applied for October 20, 1883 — no model — and, after re- 
jection and amendment was, as amended, finally allowed, and let- 
ters patent issued August 10, 1886, to the pîaintifï, George F. 
Decker. The patentée, Decker, in the spécifications, states the 
objects of his alleged invention to be as follows : 

"My Invention relates to improvements In the manner of making and put- 
iting up of baseboards and wainscoting, and the manner of jolning the ends of 
baseboards together ; and the objects of my Improvements are, first, to pre- 
vent apertures or spaces belng formed between the baseboard and wainscot- 
ing and the floor, or between the baseboards and the plastering ; second, to 
prevent wlnd entering into the room through said spaces ; and, third, to pre- 
vent the warping and shrinking of said baseboards. I attain thèse objects In 
the manner illustrated in the accompanying drawing, in which" — 

Then follows a description of his drawings, and he then con- 
tinues : 

"A is a molding of any form placed on the floor ; B, the center board : C, 
the molding on the top of the center board ; D, a wedge of any material. I 
do not restrict my invention, in its use, to any material. In earrying ont my 
invention, I securely fasten a molding, A, to the floor ; then place In the 
groove formed in the upper face of such molding, or at the back of said mold- 
ing, extending to the floor, and between the nioldhig and the wall or studding, 
a center pièce, B, of any material, without fastening the said center pièce 
to either the top or bottom molding, or to the wall or floor. I then, if it is 
desired, place abové and partly in front of said center pièce the upper mold- 
ing, C, and securely fasten said upper molding, C, to the wall or studding. 
The center pièces may be in one strip, as in a baseboard, or In several perpen- 
circular strips, as In wainscoting. Where a bottom molding only is used, 
I securely fasten the upper edge of said center board to the wall. The cen- 
ter board belng entlrely loose where two moldlngs are used, or at its lower 
edge where only one molding is used, it does not affiect either the upper or 
lower moldlngs, and, belng of suflacient width, cannot admit of the formation 
of a space either above the lower molding or below the upper molding, if th(; 
latter is used, or between the wall and the center board, where an upper mold- 
ing is not used. Where In long lengths of baseboard it is necessary to mako 
a joint, I eut a groove in the two ends of the center boards at such joint, and 
Insert In the cavity thus formed at the union of the two ends of the said cen- 
ter board a wedge of any material, In order to prevent a warping of the wood 
forming such center board. 

Having thus described my said invention, what I clalm, and désire to se- 
cure by letters patent, is: 

"(1) In a baseboard or wainscoting, the combinatlon, wlth a center pièce 
secured to the wall, wlth freedom to shrink, of a molding secured to the 
floor, and presenting an upward projection to overlap the lower edge of said 
center pièce, as and for the purposes set forth. 

"(2) In a baseboard or wainscoting, the combinatlon, wlth a center pièce 
secured to the wall, wlth freedom to shrink, of moldlngs, one secured to the 
floor and presenting an upward projection, and the other secured to the wall 
and presenting a downward projection, said projections overlapping the edges 
of the center pièces, as and for the purpose described." 

It will be noted that Decker states the object of his improve- 
ments to be "to prevent apertures or spaces being formed between 
the baseboard and wainscoting and the floor, or between the base- 
boards and the plastering; second, to prevent wind entering into 
135 F.— 8 
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the room through said spaces ; and, third, to prevent the warping 
and shrinking of said baseboards." 

In house construction of wood, we hâve sills around the outside 
of the whole house, with certain cross-sills which may or may not 
coincide with the partition walls ; then fioor joists supported by 
the sills, and on which the floors are laid; then upright studs 
forming the supports for the partitions and the sides of the main 
building. On the outside are nailed clapboards, with or without a 
paper lining, and board sheathing, and on the inside lath is nailed 
to the studding. The plaster is laid upon the lath. When wain- 
scoting is used, it usually consists of narrow strips of wood placed 
upright and tongued together, extending from the floor upwards 
from three to four feet, except at Windows, and about the entire 
rooms, except at door spaces. The wainscoting may extend only 
from the top or near the top of the baseboard upward. This 
wainscoting may be next the studding, or it may be placed after 
the sides are lathed and plastered down to the floor, or only to the 
top of the baseboard. The baseboard is a board placed length- 
wise around the room, next the floor, and is usually from 6 to 10 
inches in width. It is also called base and mop board. 

It is well known that ail green timber will shrink when severed 
from the stump ; that ail dry timber will absorb moisture, when 
exposed to it, and swell, and shrink again when exposed to beat. 
The shrinkage of timber contracts its width and thickness much 
more than its length. However thoroughly seasoned they may 
be, timbers and boards are found to shrink some in course of time 
after being put into a building. The resuit is that by reason of 
the greater shrinkage of sills and floor timbers and floor boards, 
which are laid horizontally, than that of the studding and wains- 
coting, standing upright, the baseboard, if fastened to the studding 
or lath, will be held in position, while the floor will be drawn down 
or away from it, or, more properly, the floor will shrink away from 
it. This resuit is, to some extent, also due to the shrinkage of the 
baseboard itself. No amount of fastening or nailing will prevent 
this shrinkage and the conséquent formation of apertures or spaces 
between baseboard and floor or wainscoting and floor, or between 
baseboard and plastering, or wainscoting and plastering in some 
cases. It is also évident that the means employed by the patentée, 
as described and specified in the patent, will not prevent or tend 
to prevent the formation of thèse apertures or spaces. What the 
patentée in fact has attempted to do, and does, is to provide a 
means for hiding and concealing thèse apertures, and of obstruct- 
ing the ingress of air or light through them. The patent calls for 
a molding extending lengthwise and parallel with the baseboard, 
fastened to the floor (not to the baseboard or wainscoting). 
Hence such molding will follow the floor. It is independent, in its 
action, of the baseboard and side walls. When the shrinkage be- 
fore described occurs, if the molding is wider (that is, higher) than 
the space causôd by the shrinkage, the molding will stand on the 
floor next the space soformed, and in front of it, and hide it, but 
will neither close nor occupy such space, nor prevent its forma- 
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tion. It will also form an obstruction to any current of air coming 
from the outside, but will not absolutely stop it. The same is true 
whether the baseboard or wainscoting, as the case may be, goes 
to the floor behind this molding, as in figure 2 of the drawings, or 
only into a groove in such molding on the top back thereof, as in 
figure 4 of such drawings. In either case ail we hâve is the placing 
of a molding or strip of wood laid along in the angle formed by 
the floor and baseboard or wainscoting, either to conceal, or ob- 
struct ingress and egress by air or vermin into or through, an 
aperture that is quite certain to be formed by the shrinkage of the 
adjacent timbers. So far as the first declared object of the patent 
is concerned, it is inoperative and worthless. As to the second, it 
is a partial préventive, as the shrinkage of the molding and base- 
board away from each other will not leave the aperture whol!y 
unobstructed. The construction pointed out, and means employed, 
will in no sensé "prevent the warping and shrinking of said base- 
boards." No human power, except the maintenance of a uniform 
degree of moisture in the timber, will prevent timbers or boards 
from shrinking. The means employed might prevent the warping 
of the baseboard if the molding described is used both at the lower 
and the upper edges of the baseboard, for they would act to keep 
it in one position in spite of the nonuniform action of beat on the 
timber when impregnated with sap or moisture. 

It is évident that the means of preventing warping to which the 
spécifications refer is the insertion of a wedge in two grooves — one 
in the end of each baseboard where the two come together. No 
infringement of the patent in this respect is alleged or claimed. 
Nor can I see invention in such a device. I can well remember 
baseboards fastened together at the ends by holes bored in length- 
wise of the boards, and plugs inserted, over 40 years ago. Such 
expédients as are pointed out in the patent in question for pre- 
venting warping would naturally and readily occur to any well- 
informed mechanic, or to the farmer experienced in building board 
fences. 

The claims relate to'the construction of (1) a baseboard; and (2) 
a wainscoting. In this construction of a baseboard we hâve, in claim 
1, the following combination of éléments : (a) "a center pièce secured 
to the wall, with freedom to shrink" ; and (b) "a molding secured to the 
floor, and presenting an upward projection to overlap the lower edge of 
said center pièce." The baseboard itself is the center pièce referred to, 
and, as it comes next the floor, the other élément is a molding — any mold- 
ing — secured to the floor, and forming an upward projection adjacent 
to and in front of the baseboard. As the baseboard proper, or center 
pièce, stands at right angles to the floor, this molding forming the up- 
ward projection is simply fitted into the angle, and will conceal the 
opening caused by the shrinking of the floor away from the board. 
The plaintifï, Decker, when on the stand, conceded and stated that 
baseboards scribed to the floor so as to form a tight joint were common 
in house construction long before he conceived his alleged invention. 
He also says that long before that the floor would shrink away from 
the baseboard, more or less, forming an aperture ; that it was common 
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then to use an ogee moldlng in the angle formed by the floor and base- 
board, to serve the same purpose as his invention — to hide and close 
such crack or aperture and shut out wind, etc. He says that this ogee 
molding was nailed to the baseboard, and not to the floor, for the rea- 
son that the ogee molding was not thick enough, in proportion to its 
height, to be held in position by nailing it to the floor. But while thé 
drawing of the patent shows a quarter round, the claim is not confined 
to that, and covers any molding. Again, for such purposes an ogee 
molding is the well-known équivalent of the quarter round, and the 
ogee molding might hâve been nailed to the floor as securely as this 
molding or quarter round shown in the drawings, by making it thicker. 
Any square stick of suitable proportions for sueh a purpose would be 
the équivalent of the quarter round or ogee molding. The plaintiff 
substantially stated that his invention resided in the conception of a 
molding fastened to the floor so as to be drawn down with it, as it 
might shrink, leaving the baseboard proper frecdom to shrink ail by 
itself, in place of one fastened to the baseboard. In short, his invention 
is the conception that such a molding for such a purpose should be 
nailed to the floor, not the base. The plaintiiï attempted to convey the 
impression that the quarter round was unknown prior to his invention, 
and that his invention brought it into use. He concèdes, however, that 
by going a short distance f rom his home he found a mill with machinery 
that turned out the quarter round. Whether the molding used is rab- 
beted, or has a groove in the upper back edge, into which the baseboard 
proper may fit, the resuit is the same, as the principle is the same. Just 
what is meant by "secured to the wall, with freedom to shrink," is not 
apparent. The center pièce is the baseboard or wainscoting, as the case 
may be ; and, if it is ten feet long and eight inches wide, the only way 
to fasten it to the wall, and leave it perfect "freedom to shrink," is to 
use one screw or nail or boit. If we use two, placed any distance apart, 
even if the same distance froni the edge, the shrinkage will be some- 
what interfered with. I can find no patentable invention in this intangi- 
ble idea, "freedom to shrink." When, as described in the spécifications, 
the baseboard or wainscoting, as the case may be, is held in place by 
the molding at the bottom, and another at the top — the one presenting 
an upward and the other a downward projection outside the lower and 
upper edges of the baseboard, or ends of the wainscoting, respectively — 
the baseboard or wainscoting has perfect freedom to shrink; that is, 
acted on by beat, the fibers close upon each other, and no nail, spike, 
boit, or screw interfères. In such case the baseboard would, of its 
own weight, follow the floor in its shrinkage. In such case the only 
office or function of the lower molding would be to keep the baseboard 
in place; that is, back against the wall. When both an upper and 
lower molding are used, the baseboard or wainscoting is not necessarily 
fastened to the wall by nailing or by screws ; but, when only the lower 
molding is used, the upper edge of the baseboard or wainscoting must 
be securely fastened to the wall. So say the spécifications. In both 
claims, however, the center pièce is secured to the wall. This is done 
by spikes or nails or screws, or their équivalent. Hence we bave no 
such thing in the claims as a center pièce held by the moldings. 

The whole alleged invention is the holding of a baseboard or 
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wainscoting in place by strips of wood fastened to the floor in front 
oi and next to the loAver edge or énds of the baseboard or wainscot- 
ing, the other edge or ends being fastened to the walI ; also a pro- 
vision for adding, if desired, a molding at the upper edge of the 
baseboard or wainscoting, where they meet the plaster. If the 
plastering only cornes to the upper edge of the baseboard or wain- 
scoting before the shrinking, the molding, being fastened to the wall, 
independent of the center pièce, will cover the space formed by the 
shrinkage. Claim 2 only differs from claim 1 in having the upper 
molding, to which attention has been called. Thèse ideas are not 
only old in theory and practice, but the construction is old, long 
antedates the patent, and is so simple that it would occur to any 
carpenter and joiner possessing ordinary skill in the art. Take, 
for instance, the construction at the base ; a pièce of wood an inch 
square nailed to the floor in the angle formed by floor and base- 
board accomplishes the purpose of the patent. A molding substi- 
tuted présents a better appearance, but is not more useful. Or a 
strip of wood 2 inches wide and 1 inch thick, running under the 
baseboard, with another strip nailed on the front edge thereof in 
front of the baseboard, makes the shqe, when a shoe is desired, 
and accomplishes the purpose of the patent. At the upper edge of 
the baseboard or wainscoting a strip of any width, and one-eighth 
or one-sixteenth of an inch thicker than such center pièce, nailed 
to the wall next such upper edge, with another strip of any thick- 
ness, but of sufficient width to extend down some distance in front 
of such upper edge of the baseboard or wainscoting, forms the 
molding spoken of in the patent, or its équivalent, and performs 
ail its functions. Such construction was old and in common use 
over 40 years ago, but, in any event, is so simple and obvious that 
this court cannot find invention in plaintifif's device, or sustain his 
patent. 

It is proven beyond reasonable doubt that substantially the same 
form of construction pointed out in the plaintifif's patent was in 
common use in the vicinity of plaintifif's résidence in the construc- 
tion of buildings, long before he filed his application for a patent. 
Woodward's National Architect, copyrighted in 1869, shows and 
describes substantially the same construction. See Miscellaneous 
"Détails, Bases, &c.," plate No. 94. In spécifications, design No. 
1, "Inside Finish," providing for baseboards, it is prescribed, "Ail 
the base to tongue down three-eighths inch into a molded car- 
pet strip, rebated to receive it." "Rebated" means the same as 
"rabbeted." This construction is sbown in plate 94, and plaintifif's 
figure 4 is almost identical with it. So in plate 94 we hâve almost 
an exact reproduction of the upper part of figure 2 in the Decker 
patent, showing the same molding, and same connection or use 
with a center pièce or baseboard or wainscoting. Again, in car- 
penters' spécifications of design No. 10, "Inside Finish," we find 
(after providing for baseboards), "Insert the foot of the base into 
ogee molded carpet strips rebated one-half inch to receive it." In 
the carpentry art the carpet molding is the molding at angle of 
baseboard and floor. 
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In view of the prior art, as shown in prior patents in évidence, 
and prior publications relating to the art, it is found that there is 
no invention disclosed in plaintifï's patent. I also find that plain- 
tiff's construction shown in his patent had been in public use some 
years before the date of his alleged invention, and long before the 
filing of his claim for a patent. In the Toussaint patent, relating to 
the construction of doors, No. 140,799, dated July 15, 1873, we find 
in the construction of doors, which is a part of the art of car- 
pentry, rabbeted grooves in moldings to let in the adjacent parts 
and prevent the formation of openings, and also to prevent warp- 
ing and shrinking. The drawings show the same construction in 
relation to a door that plaintifï's patent shows in relation to a base- 
board and wainscoting. In the Fickett patent, No. 187,528, dated 
February 20, 1877, relating to the construction of frame houses, we 
find in the drawings, figure 1, precisely the same construction of a 
baseboard described and shown in the drawings of the plaintifï's 
patent. We hâve in the Fickett patent the rabbeted shoe for the 
bottom of the baseboard, and also a molding on top, which molding 
however, does not project over upon the face of the baseboard. In 
the Curtiss patent. No. 274,284, dated March 20, 1883, application 
filed January 19, 1883, relating to strips for repelling and destroy- 
ing vermin, we find carpet moldings shown in the drawings and 
described in the spécifications which are the same in principle and 
the same in construction as the plaintifï's. Thèse carpet strips, 
which are the moldings in the angle formed by the floor and base- 
board, are shown in figures 4, 5, and 6 substantially as a quarter 
round. Figure 7 has a rabbeted molding extending under the 
baseboard, and upward on the face thereof. Figure 10 has a quar- 
ter round in front of the lower part of the baseboard next the floor, 
then extending under the baseboard, and upward into a groove of 
the same, or behind the baseboard. In the Curtiss patent the spéci- 
fications speak of figures 4, 5, 6, 7, 8, and 10 as representing vari- 
ous forms and arrangements of carpet or base moldings in cross- 
section. Further on in the spécifications the patentée says : 

"Referring to Flgs. 4, 5, 6, 7, and 10, showing carpet moldings, I would re- 
mark that It Is préférable that the moldings shown In thèse figures be nalled 
down to the floor, close up to the base, so that, as the floor beams shrlnk and 
take the floor with them, the vermin-proof molding wlll still close the aper- 
ture that may be made or increased between the floor and base, and still keep 
back and destroy any vermin that may attempt to pass through or between 
them. In Flg. 4 the molding has a groove, c, in the back, into which the ver- 
min-proof felt or material, b, is folded and held fast. In Flg. 5 the felt is held 
In a slmilar groove by a wedging-strip, d. The backs of thèse moldings may 
be rabbeted, as shown, so as to let in the edge of the felt and allow the lip or 
top edge of the wooden molding to Implnge dlrectly on the face of the base or 
wall, as illustrated." 

The whole construction of plaintifï's patent is shown in the Cur- 
tiss patent, and the very idea upon which the plaintifï's patent 
rests — the nailing of a molding to the floor instead of the baseboard 
— is specifically mentioned in the spécifications of the Curtiss pat- 
ent, as will be seen from the above quotation. It is well to mention 
that Curtiss did not patent the moldings, or the mode of putting 
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them together with baseboard and wainscoting. The patent re- 
lates to the insertion and addition of strips, covered with vermin- 
destroying material, to the moldings, baseboards, wainscoting, etc. 
The complaint of the plaintiff must be dismissed, with costs. 



DAVIS CALYX DRILL CO. v. PLUNGER ELEVATOR CO. 

(Circuit Court, S. D. New York. December 22, 1904.) 

Patents— Anticipation— Rock-Dbilling Machinery, 

The Davis patents, Nos. 694,534 and 694,535, one for a rock-borlng ap- 
paratus, and the other for the process of boring rock by similar apparatus, 
whlch consists of a hollow drill, which cuts around a core and is carried 
by a hoUow drill rod, the essential feature of the invention of the patents 
being a cup placed on the drill rod into which the drillings are forced by 
a jet of water up through the drill rod, are vold for anticipation by the 
prior patent. No. 553,640, to the same patentée, which shows a similar cup. 

In Equity. On final hearing. 

James C. Chapin, for plaintiff. 
Harold Binney, for défendant. 

WHEELER, District Judge. This suit is brought upon patents 
Nos. 694,534 and 694,535, dated March 4, 1902, and granted to 
Francis H. Davis, assignor to the plaintiff; one for a rock-boring 
apparatus, and the other for the process of boring rocks by similar 
apparatus. The object of the inventions is the deep boring by an 
annular drill head around a core turned by a hollow drill rod of 
successive lengths working on shot to abrade the rock, down which 
water is carried for wetting the working face of the drill and bring- 
ing up the détritus. Formerly the détritus was brought to the sur- 
face by the water, which, as the boring became deep, required great 
force. The principal feature of this invention is a cup on the bor- 
ing rod above the bit for receiving and holding the détritus, into 
which it will be carried by water of sufficient force to raise it to 
that height, however great the depth may be. The spécification 
sets forth such a receiver or cup thus: 

"Carried by the boring rod and bit, in which the grlndlngs or mlllings may 
be received at a point intermediate of the bottom and top of the hole, and said 
fup will always occupy substantially the same relative position to the shot 
and bit, no matter what may be the depth of the hole belng bored." 

The claim of the mechanical patent is : 

"In an apparatus for boring holes in rock or similar material In the earth's 
strata, the eombination with a hollow boring rod, a hollow bit carried thereby, 
the working face of which is adapted to co-operate with shot substantially as 
described, and means whereby water may be forced Into said bit, and thence 
upward around same, at a substantially uniform pressure, regardless of the 
depth of the hole, to carry away the mlllings or grindlng therefrom ; said 
means including a cup disposed above the bit for catching the said mlllings 
or grindings, said cup carried by the drill rod, and adapted to be lowered and 
raised therewith as the drill rod descends and ascends, substantially as set 
forth." 
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The défenses are, among others, anticipation by a prior patent. 
No. 555,640, dated March 3, 18D6, and granted to Davis himself, 
and reissued in No. 11,597, dated April 27, 1897, for a core-boring 
apparatus, whereby the rock is* flaked up by teeth on the boring 
face of the drill and carried by water through the drill rod up into 
a cup above the boring head on the drill rod, at a uniform distance 
from the working face of the drill, whatever the depth from the 
surface may be. The spécification of the reissue says: 

"Having, then, provlded such a cup, which Is definitely able to contain ail 
the débris aforesald, and having a jet of water no more powerfui than ia 
necessary to carry the débris above the top of the chip cup, at which point the 
speed of the eurrent dlminishes on account of the widening of the water space 
in the bore, the resuit Is that the chips fall Into the cup and flU It in regular 
order as they are produced. 

"Now, in ail diamond and other hydraulic drllling machlnery, the whole, or 
almost ail, of the cuttings or chips are caused to pass with the water up the 
bore to the surface, and to do this thèse drills require extremely powerfui spé- 
cial steam pumps when any considérable depth is attained. 

"I proceed on totally différent principles. I provide that the chips and dé- 
bris shall never be carried up to the surface by the asceiidlng water." 

And the fourth and sixth claims include the chip cup in the com- 
bination. The boring heads appear to be interchangeable, and the 
cup would operate in the same way to collect the chips, débris or 
détritus, so that it could be drawn up by the boring rod, instead 
of forced up by the water. It does not seem possible mechanically 
to distinguish the cup of that patent from the cup of this material 
patent, or the opération of it there from the opération of the cup in 
this process patent. What is shown in a prior patent cannot be 
claimed again by the same inventor. James v. Campbell, 104 U. 
S. 356, 26 L. Ed'. 786. 

Bill dismissed. 



HAAEMANN-DE LAIRB-SCHAFFER CO. v. LEUDERS et aL 
(Ch:cuit Court, S. D. New York. November 9, 1904.) 

1. Eqtjity— Obiginal Bill in the Natube op Stipplemental Bill. 

Where a bill to restrain infringement of a patent by an assignée con- 
formed In form and substance to the requlrements of an original bill 
In the nature of a supplemental bill, It was not objectlonable on the 
ground that It was a supplemental bill only. 

2. Patent— INFKINGEMENT— Action bt Assignée. 

Where, pending a suit to restrain infringement of a patent, It was 
assigned, and the assignée flled an original bill In the nature of a sup- 
plemental bill, and claimed no tltle through persons not complalnants in 
the original bill, but who jolned in the asslgument, the défendants could 
avail themselves of any equity or défense which had arisen since the 
original blU was flled, or which could be urged against the new com- 
plainant, but which dld not exist against the original eomplalnant; but 
in ail other respects the assignée was entltled to the beneflt of ail the 
proceedings In the original suit 

C. A. L. Massie, for complainant. 
Hans von Briesen, for défendant. 
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WALLACE, Circuit Judge. The défendants hâve demurred to 
an original bill in the nature of a supplemental bill filed by leave of 
the court. The objection that the bill is a supplemental bill, and 
not an original bill in the nature of a supplemental bill, is without 
merit. The bill conforms in form and substance to the require- 
ments of an original bill in the nature of a supplemental bill. 
Story's Equity Pleading (9th Ed.) § 353; Beach, Modem Equity 
Practice, § 512. Nor is there any merit in the contention that the 
complainant is asserting a différent and more extensive title than 
that held by the complainants in the original suit. The original 
complainants were members of the copartnership of Haarmann & 
Reiner, some being dormant and others active partners, and this 
copartnership was the assignée and owner of the patent in suit. 
The assignment of this patent since the suit was brought to the 
corporation which is the présent complainant occasioned the ne- 
cessity for the présent bill. It is true that some of the persons who 
appear to hâve joined in this assignment were not complainants in 
the original bill ; but the présent complainant does not allège that 
it has acquired any title from thèse persons ; its bill avers that the 
original complainants hâve assigned to it the entire right, title, and 
interest in the patent. If thèse persons were in fact co-owners of 
the patent with the original complainants, the présent complainant 
cannot under its bill set up any title derived from them. On the 
other hand, if the original complainants were not the sole owners of 
the patent, the défendants can avail themselves of the défense as 
fully as they would be entitled to in the original suit. They hâve 
a right to avail themselves of any equity or défense which has 
arisen since the original bill was filed, or which may be urged 
against the new complainant, but did not exist against the original 
complainants. In other respects the présent complainant is en- 
titled to the benefit of ail the proceedings in the original suit. If 
the case made by the bill and proofs is one in which the original 
complainants would hâve been entitled to the relief sought by their 
bill if they had not transferred their interest, the présent com- 
plainant is entitled to the same relief. 

The demurrer is overruled, with costs. 



KIRCHBERGER v. NATTRASS & MENDES. 

(Circuit Court, S. D. New York. December 10, 1904.) 

Patents— Infbingement— ACETYLENE Gas Buenbes. 

The Dolan patent, No. .589,342, for a process of burning acetylenp 
gas, and (or a burner tip adapted to carry eut sucli process, held Infringed 
on a motion for a preliminary injunctlon. 

In Equity. Suit for infringement of letters patent No. 589,342 
for an acétylène gas burner, granted August 31, 1897, to E. J. Dolan. 
On motion for preliminary injunction. 

Louis C. Raegener, for the motion. 
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LACOMBE, Circuit Judge. The burners submitted in this case 
manifestly infringe the Dolan patent. Examination of them shows 
that they are identical with burners advertised in the Acétylène 
Journal of October, 1904, by the Crescent Novelty Company as the 
"Gem" burner. Apparently they are offered to the trade on some 
theory that they hâve been so altered from the burners in the former 
suit, which went to the Circuit Court of Appeals (128 Fed. 599), as to 
escape infringement. Indeed, another advertiser in the same jour- 
nal States that its burners are made precisely in the way directed 
by the final décision, and quotes a single passage from the opinion, 
as follows: 

"If the défendants are correct in their contention that the Bulller burner 
is practieal, successful, and operative when made of lava or steatlte, they 
are at llberty to use the same, or they are at liberty, having closed the 
aperture at the extrême end of the tlp, whlch admittedly furnishes the air 
envelope for the gas, to use the aperture whereby the mlxlng of air with 
gas is secured." 

This quotation must be read with the rest of the opinion, par- 
ticularly with that part of it which describes the Bullier burner, the 
air passages of which "are located at such a distance below the 
head as to aiïord an opportunity for * * * a thorough mixing 
of air and gas ; while in the patent in suit the small chamber end 
orifices are so located at the uppermost end of the burner as to 
apparently prevent such mixing." The air apertures in thèse bur- 
ners and in those shown in the advertisement are by no nieans 
Bullier apertures located so far below the orifice of combustion as 
to afford opportunity for the mixing of air and gas, but are Dolan 
apertures, so close to the tip as to facilitate the formation of the 
air envelope which is the feature of that patent. 

Complainant may take order for preliminary injunction. 



UNITED STATES v. SOUTHERN RY. CO. 

(District Court, S. D. Illinois. Mareh 2, 1905.) 

No. 10,637. 

1. Railroads— Caes Used in Interstate Teaffic—Statute Requieins Auto- 
matic Couplées. 

In an action agalnst a railroad company engaged in Interstate commerce 
to enforce the penalty for violation of section 2 of Act March 2, 1893, c. 
196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], whlch provides that "it 
shall be unlawful for any such Interstate carrier to haul or permit to 
be hauled or used on its Une any car used in moving Interstate trafflc 
not equipped with couplers coupllng automatically by impact and whlch 
can be uneoupled without the necessity of men golng between the ends 
of the cars," where It is shown that défendant hauled over its Une and 
used in moving Interstate trafflc a car on whlch the safety coupler was 
broken, and which could not be uneoupled without the necessity of men 
golng between the ends of the cars, It Is not a défense that défendant 
exercised reasonable care and diligence to keep the coupllng apparatus on 
Its cars in repair. 
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3. Same— Cars Used in Interstate Teaffic. 

A car loaded with coal, to be delivered to a consignée in another state, 
is "used in moving Interstate trafflc," wittiin the meanlng of Act March 
2, 1893, c. 196, § 2, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174], by the 
railroad company which takes it from the place of loading, although such 
Company only undertakes to deliver it to a Connecting carrier within the 
same state. 

3. Same— Care in Inspection. 

Where government inspectors found nine cars with defective coupling 
applianees among those eut out by défendant railroad company at one 
time for delivery to a Connecting carrier, défendant cannot be held to hâve 
exercised reasonable care and diligence to discover and remedy the defects. 

4. Same— Car Xot to be Used if Coupung Defective. 

What is forbidden by the act is the use of cars which cannot be coupled 
automatically by impact and uncoupled without the necessity of men 
going between the cars ; and unless the car is so equlpped it is not to be 
put in service, and not to be used. 

5. Same — Placinq "M. C. B. Defect Cabd" on Car Does Not Relieve De- 

fendant FBOM RESPONSIBILITY. 

Placing an "M. C. B. defect card" upon a car, and noting on such car 
defects forbidden by the safety appliance act, which is notice to ail Con- 
necting lines that the défendant sent the car out defective, and that other 
Unes using the car would not hâve to account to défendant for the par- 
ticular injury or defect noted on the card, is such a deliberate violation 
of the statute as to amount to a défiance of the law. 

This action is brought under section 6 of the act in regard to safety 
applianees, approved March 2, 1893, c. 196, 27 Stat. 532, as amended 
April 1, 1896, c. 87, 29 Stat. 85 [U. S. Comp. St. 1901, p. 3175], which 
provides a penalty of $100 for every violation of the act, and refers to 
the violation covered by section 2 of said act (27 Stat. 531 [U. S. 
Comp. St. 1901, p. 3174]. 

The material averments of the déclaration are as follows : First, that the 
défendant is a common carrier engaged in Interstate commerce by railroad; 
second, that on the 29th day of November, 1904, in the county of St. Clair, in 
the Southern District of Illinois, the défendant hauled and used on its line of 
railway coal car No. 1,353, and marked "L. B. & St. L. C. R. ;" which car had 
on the "A" end thereof an inoperative uneoupling mechanism, so faulty that in 
handling said car it could not be uncoupled without the necessity of a person 
going between the end of said car and the one to which it might be coupled ; 
third, that said car was then used in moving Interstate trafflc. The déclaration 
also négatives the proviso contained in section 6 by averring that the car was 
not a four-wheel car, nor an eight-wheel standard logglng car. In support of 
the flrst averment it was admitted on trial by counsel for the défendant that 
the défendant at the time stated in the déclaration operated a line of railroad 
from East St. Louis, 111., to Louisville, in the state of Kentucky. In further 
support of this averment the plaintiff introduced the waybill on which said car 
was hauled by the défendant, showing that it was bllled by the défendant com- 
pany from New Baden, 111., to East St. Louis, 111., consigned to the St. Louis 
Coal Company (the name of C. A. Ringhoff, Howard Station, "Bridge," and "Pa- 
cific," being wrltten on the bill), and that at East St. Louis, 111., the défendant 
company issued another waybill for the same car to the Missouri Pacific Rail- 
road at St. Louis, Mo., and under the heading "Consignée and Final Destina- 
tion" appeared, "C. A. Ringhoff, Howard Station, St. Louis, Missouri." It ap- 
peared that the car was loaded with coal from certain mines at New Baden, 
m., and that said coal was conveyed by the car to its destination at or near 
St. Louis, Mo. Said waybills were also ofCered to support the third aver- 
ment in the déclaration, namely, to show that the car at the time was engaged 
in moving Interstate trafflc. In support of the second averment, Messrs. 
Wright and Belnap, inspectors of the Interstate Commerce Commission, tes- 
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tlfled that they flrst Inspected this car between 2 and S p. m. on November 29, 
1904, on track No. 14 In the new yard or the Denver-slde yard of the Southern 
Railway Company at East St. Louis, 111., and found that the devis, which is a 
part of the chain (also called "pin-chain") Connecting the lever of the un- 
coupling mechanism with the lock pin, was misslng from the "A" end of the 
car, rendering the uncoupling mechanism entirely inoperative on that end of 
the car. It further appeared from the testimony of said witnesses and the 
vyitnesses J. J. O'Briene and J. J. Devanney, that, with the uncoupling mech- 
anism of said car in the condition in which it was found, it was Impossible to 
uncouple the car at its "A" end from the car to which it mlght hâve been 
coupled wlthout the necesslty of a man going between the ends of the cars In 
order to lift the lock pin, or "lock block," as it is sometimea called. There was 
no testimony contradieting thèse statements. Said car was discovered in its 
def ective condition at about the same tlme that eight other cars in the same 
drag were discovered to be In bad order as to their safety appliances. The 
yard of the défendant company In which the car was found Is about two miles 
from the yard of the Terminal Rallroad Association, near the Eads Bridge, 
to which it was delivered by the défendant company about 4 ;25 p. m. on 
November 29, 1904. The Terminal Rallroad Association, to which the car was 
delivered, is a road engaged in transfer business by which passengers and 
freight are transferred to and fro between St. Louis, Mo., and East St. Louis, 
m., by way of the Eads Bridge, and the Terminal received this car upon the 
billlng of the défendant company for the purpose of transferring it to its 
destination in "Missouri. It further appeared from the évidence that, after the 
second or transfer blUing was made out by the défendant company, the car 
was hauled by It under said billing from its Denver-side yards, a distance of 
about two miles, to the yards of the Terminal Rallroad Association. The in- 
spectors of the Interstate Commerce Commission went with said drag of cars, 
including the car Involved in this case, from the Denver-side yards of the de- 
fendant company to the yards of the Terminal Rallroad Association, and there 
called the attention of Mr. J. J. Devanney, foreman of the car department of 
the Terminal Rallroad Association, to its détective condition. He noted the 
defect, and ordered the car repaired by the agents of the Terminal Rallroad 
Association, and It was repaired by its employés C. B. Jones and John Waddell 
before the car crossed the river to St. Louis. At the tlme that Mr. Devanney 
ordered this car to be repaired, there was no mark upon It, made by the agents 
of the défendant company, showlng that it was In bad order, and no directions 
were given by any agent of the défendant company for Its repair. Morris 
Mehan, switchman for the défendant company at its Denver-side yards, testified 
that he frequently had to go between the ends Qf said cars to make un- 
couplings. 

The défendant, as a défense, Insisted, flrst, that the car in question was 
hauled by it from New Baden, 111., to East St. Louis, 111., and from there 
It was consigned to the Terminal Rallroad Association for delivery across 
the Mississippi river from East St. Louis, 111., to its destination in St. Louis, 
Mo., and that at the tlme when the défendant company hauled said car the 
car was not engaged in haullng Interstate trafflc, and that the défendant 
company did not transfer the car across the river. Secondly, It was insisted 
on behalf of défendant that the car In question had been originally so sup- 
plied with safety couplers as to comply with the fédéral statute, that in 
handllng such a car the défendant could only be required to exercise reason- 
able diligence to see that It was kept In repair, that It had exerclsed such dili- 
gence in this case, and that It could not be held responslble for any defect 
which was not discovered by the exercise of such reasonable care. In sup- 
port of this position it attempted to show by Its chief car inspector and other 
inspectors that ail cars were carefully Inspected when they came Info its 
yards, and that this car and others Involved In thèse cases had been so in- 
spected soon after they entered the yard; also that it again Inspected cars 
made up in trains to go out to the eastward, but did not again inspect cars 
made up in drags to go to the Terminal. It was further insisted that an 
arrangement existed between the défendant company and the Terminal Rall- 
road Association by which cars were delivered by the former to the latter, 
and, if found détective in any respect, they were to be repaired, and the ex- 
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pense chargea to the défendant Company. In this connection the défendant 
offered an "M. C. B. defeet card," whicli says, among other things, "wIU be 
received at any point on tliis company's lines witli the follovving defects." 
This card was to be tacked on the car on which the defeet was found. It 
was admitted by Mr. Holloway, the cbief Inspector for the défendant, that this 
card was used by the défendant to cover defects under the safety appliance 
act, as well as other defects. Mr. O'Briene, foreman of the car department 
of the Terminal Railroad Association, testified that his company would not 
put this card on a car to cover defects under the safety appliance act, and 
that the card was used to show that Connecting lines would not be charged 
with the defects noted thereon. Counsel for défendant further insisted that 
it was not practicable to again inspect thèse cars before sending them to the 
Terminal Railroad Association ; that the original Inspection given them when 
they arrived in the Southern Yards was sufflcient, and a further inspection 
was unnecessary, as the Terminal Railroad Association was in duty bound 
to inspect thèse cars upon their receipt from the Southern Railway Company, 
and before sending them across the river. But the chief inspector for the de- 
fendant Company further testified that it would hâve been practicable to 
further Inspect them before sending them to the Terminal Railroad Associa- 
tion If a sufflcient force ef inspectors was provided. It furiher appeared that 
the défendant company is now Inspecting the drags before sending to the 
Terminal. It further appeared from the évidence that at the time tbis car 
was disepvered the défendant employed one day and one night inspector, and 
one day and one night light repairer, in the switchyards, and eight repairers 
on the repair tracks, while now it bas three light repairers In the switchyards 
and twelve men working at the repair tracks ; making an increase of 200 
per cent, in light repairs since the filing of thèse sults, and 50 per cent. In- 
crease on theIr repair tracks. The inspection cards used by the yard Inspector 
of the défendant were Introduced in évidence, showing that the cars in ques- 
tion were not marked in bad order ; but on cross-ezamination the inspector 
admitted that it was not bis custom to note on tho card such defects as ap- 
pear in this case, but that he ealled the attention of the light-repair man to 
them, and directed him to make the repairs. Upon this showing it was In- 
sisted upon behalf of the plaintlfE that thèse cards become entirely valueless 
as évidence, as they were not even supposed to show the defeet in question. 
The évidence further showed that this particular car arrived In the Denver- 
slde yards on November 28, 1904, and was dellvered to the Terminal on the 
afternoon of November 29, 1904. As a part of defendant's évidence there was 
ofCered circular No. 98, dated July 8, 1904, approved by S. R. Kennedy, super- 
intendent, addressed "To ail concerned," and stating that the défendant after 
July 10, 1904, would décline to receive from any Connecting Une any cars 
offered with defective safety appllances. In rebuttal plaIntifC offered cir- 
cular No. 53, issued June 11, 1904, by the Terminal Railroad Association, 
stating that after July 1, 1904, it would refuse to receive any cars having 
defective coupllng appliances ; also circular No. 118 of the Terminal, dated 
December 1, 1904, again calllng attention to Its circular No. 53, stating that 
"the only way to handle satisfactorily Is for each Une to make repairs to 
cars with defective safety appliances before offering to connections," and 
"refusing to receive from connections ail cars with defective safety ap- 
pliances." It appeared from the évidence that ail the cars involved in cases 
against this défendant were foand in one drag, and were ail forwarded by the 
Terminal across the river upon billlngs furnished by this défendant, and 
were ail destined for delivery to St. Louis, Mo. 

The propositions of law which the défendant asked should be held by the 
court as applicable to the case are as follows : 

"(1) It appears from the évidence in this case that the défendant had 
equipped the cars in question with couplers coupllng automatically by impact, 
and which would be uncoupled without the necesslty of a man going between 
the ends of the cars, and that they had been provided with grab irons and 
hand holds in the ends and sides of each car, for the greater security of men 
In coupllng and uncoupling cars, as required by the act of Congress of March 
2, 1893, amended April 1, 1896, and it Is only contended by the government 
that the défendant is llable on account of not keeping thèse equipments In 
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repair. It Is held as the law in such case that the défendant Is only requlred 
to exercise reasonable care and diligence to keep such coupling apparatus and 
grab irons in repair. 

"(2) The court holds that a railroad Company engaged in Interstate com- 
merce, which bas equipped Its cars with couplera coupling automatlcally by 
impact, and which can be uncoupled without the necessity of men going be- 
tween the ends of the cars, and bas provided its cars with grab irons or hand 
holds in the ends and sides of each of its cars for greater security of men in 
coupling and uncoupllng cars, as provided by the act of Oongress of March 
2, 1893, amended April 1, 1896 — that such railroad company bas not vlolated 
such act of Oongress by haullng or permitting to be hauled or used on its 
line a car with such coupling apparatus or grab irons or hand holds out of 
repair, if it appears from the évidence that such railroad company has used 
reasonable care and diligence to keep such coupling apparatus and grab irons 
and hand holds in good repair." 

Thos. Worthington, U. S. Atty., and H. A. Converse, Asst. U. S. 
Atty. 

Edward C. Kramer, for défendant. 

HUMPHREY, District Judge (after the above statement of facts). 
The défendant at the time in question was a common carrier engaged 
in interstate commerce. The couphng device was defective and inop- 
erative, and the car at the time in question was being used in moving 
interstate traffic. The évidence is conclusive upon ail thèse points. 
The courts hâve spoken so frequently and so plainly in defining inter- 
state commerce, and the use of cars engaged in such commerce, that it 
should suffice to say that the évidence adduced as to the character of 
the défendant as an interstate carrier, and of the particular service in 
which the car 1,353 was being moved, meets ail the conditions laid 
down by the courts as a test of interstate commerce, even to the latest 
expression of the Suprême Court of the United States, announced in 
Johnson v. Southern Pacific Company (December 19, 1904) 25 Sup. 
Ct. 158, 49 L. Ed. . 

The évidence was overwhelming that the car was defective as to 
its safety appliances, and there was no contention on the part of the 
défendant that it was not in the defective condition claimed and proven 
by witnesses for the government. The défense rested on the con- 
tention that, if thé car had been originally equipped with the coupling 
device required by law, it would not be liable under the statute for using 
a car whose safety appliances were defective, if it had exercised rea- 
sonable care and diligence to discover and repair the defect before 
placing the car in service. The défendant introduced évidence tending 
to show care and diligence in the employment of inspectors and re- 
pairers, and, at the close of the case, asked the court to hold propositions 
of law based upon this theory of défense. 

The act of 1893 (Act March 2, 1893, c. 196, 27 Stat. 531), amended in 
1896 (Act April 1, 1896, c. 87, 39 Stat. 85), provided: 

"Sec. 2. That on and after the first day of January, elghteen hundred and 
ninety-elght, it shall be unlawful for any such common carrier to haul or 
permit to be hauled or used on Its line any car used in moving interstate 
traflie not equipped with couplers coupling automatlcally by impact, and 
which can be uncoupled without the necessity of men going between the ends 
of the cars." [U. S. Comp. St. 1901, p. 3174.] 

"Sec. 6. That any such common carrier using any locomotive engine, run- 
nlng any train, or haullng or permitting to be hauled or used on its Une any 
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car In violation of any of the provisions of this act, shall be llable to a 
penalty of one hundred dollars for each and every such violation." [U. S. 
Comp. St 1901, p. 3175.] 

What the act plainly forbade was the use of cars which could not be 
coupled automatically by impact, and uncoupled without the necessity 
of men going between the cars. Unless a car was so equipped, it was 
not to be put in service. It was not to be used. The act plainly pro- 
hibited its use, and fixed a penalty therefor. 

While the act is pénal and to be construed strictly, the construction 
given it by the courts must fairly carry out the législative intent as de- 
scribed in the act. United States v. Lâcher, 134 U. S. 624, 10 Sup. 
Ct. 635, 33 L. Ed. 1080; Johnson v. Southern Pacific, supra. What 
is the législative intent hère ? It is clearly expressed in the first words 
of the preamble, "An act to promote the safety of employées," etc. 
Sections 1 and 2 of the act express the same purpose. The Suprême 
Court, in the Johnson Case, supra, in construing this act, has clearly 
indicated that it should be given such a construction as will accomplish 
the purpose for which it was intended. The construction contended 
for by défendant would practically nullify the act. The statute says 
that a common carrier shall not haul or use cars in a certain described 
condition. The défendant asks the court to hold, in effect, that they 
cannot haul the car in that condition, provided they hâve failed to use 
diligence to discover its defective condition, but that, if they hâve used 
due diligence, they may haul the car in its defective condition. In ail 
such cases it would be impossible for the officers of the government to 
détermine in advance whether a statute has been violated or not ; but, 
before a prosecution could be properly instituted, they should go to 
the défendant company; ascertain what care it had used in regard to 
a certain car ; détermine as a matter of f act and law, whether the acts 
of the défendant constituted due diligence, and from that détermine 
whether a prosecution might be safely instituted. It is évident that 
such a défense would take the very life out of the act in question, and 
render its enforcement impossible except in a few isolated cases. The 
courts cannot by judicial législation read into the act any language 
which will excuse offenders, any more than they can read into it lan- 
guage which would increase their liability. Courts must enforce the 
law as they find it. 

In State ex rel. Barton Co. v. Kansas City, Ft. S. & G. R. Co. (C. C.) 
32 Fed. 732, Justice Brewer, in rendering his décision in a case against 
a railroad company for violating a statute regulating railroad crossings, 
says in part : 

"Whatever criticlsm may be placed upon the use of tlie vcord 'conditions,' 
the intent of the Législature is plain ; and, although this is a pénal statute, 
it is not to be so construed as to defeat the intent of the lawmaking power, 
giving full force to the intent of the Législature. It is obvions that it meant 
to enact that a failure to comply with this mandatory provision cast upon the 
delinquent the prescribed penalty." 

I bave been unable to find that this character of défense has been 
sustained in any case which reached the courts of last resort. Counsel 
for défendant has not cited any authority in support of this doctrine 
of due diligence as a défense to a pénal action. It is in the same catc- 
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gory with the question of intent under the revenue laws, and of good 
ïaith under statutes against handling adulterated goods, drugs, etc. 
It is certainly well established that the good intentions or the lack of 
evil intent on the part of a liquor dealer is no défense to a prosecution 
for the statutory penalty. If this is no défense in a quasi criminal 
action, it certainly would be none in a civil action involving the same 
facts. It has been held, under statutes -called "police régulations for 
. the public health," that the good faith, diligence, or good intentions of 
the vendor are no défense, if the facts are that he has sold goods in 
violation of the statute. Statutes providing that "vvhoever sells or 
keeps, or ofïers for sale, adulterated rnilk, or milk to which water or 
other foreign substances hâve been added," shall be punished, etc., 
hâve been held to throw the risk upon the seller of knowing that the 
article he ofïers for sale is not adulterated, and it is not necessary, in an 
indictment under such a statute, to allège or prove criminal intent or 
guilty knowledge. 1 Am. & Eng. Enc. of Law (2d Ed.) p. 744, note 1, 
and criminal cases cited. The same rule applies to cases forbidding the 
sale of oleomargarine or other imitations of dairy products unless ex- 
press notice be given to the purchaser. State v. Newton, 50 N. J. Law, 
549, 18 Atl. 77 ; Corn. v. Gray, 150 Mass. 327, 23 N. E. 47. In Reg. 
v. Woodrow, 15 M. & W. 404, a dealer in and retailer of tobacco was 
held liable to the penalty împosed by statute for having in his possession 
adulterated tobacco, although he had purchased it as genuine, and had 
no knowledge or cause to suspect it was not so. One may be con- 
victed of selling adulterated green tea under statute 35 & 36 Vict. 74, 
although he did not know that the tea was adulterated. L. R. 9 Q. B. 
494. To convict one of violating the act making it a misdemeanor to 
sell adulterated wines, it is not necessary to prove that he knew the 
wines to be adulterated. AltschuI v. State of Ohio, 8 Ohio Cir. Ct. 
R. 314, 4 O. C. D. 402. "The acts are properly construed as imposing 
the penalty when the act was done, no matter how innocently ; and in 
such case the substance of the enactment is that a man shall take care 
that the statutory direction is obeyed, and that, if he fails to so do, he 
does it at his péril." Wills, J., in Reg. v. Toison, 23 Q. B. Div. 168. 
"Many statutes which are in the nature of police régulations, as this is, 
impose criminal penalties, irrespective of any intent to violate them; 
the purpose being to require a degree of diligence for the protection 
of the public which shall render violation impossible." People v. 
Roby, 52 Mich. 577, 18 N. W. 365, 50 Am. Rep. 270 (the opinion in 
above is bv Cooley, J.) ; People v. Snowberger (Mich.) 71 N. W. 497, 
67 Am. St'. Rep. 449. 

The propositions of law submitted by défendant are therefore denied. 

However, the case does not dépend on the holding of the court on 
the propositions of law. The défendant did not exercise reasonable 
care and diligence to discover and repair the defects. The évidence 
shows that the inspection made by defendant's servants for the pur- 
pose of discovering and repairing defects in safety appliances before 
putting the car in use was so weak as to be almost farcical. The force 
of inspectors and repairers was wholly insufficient at the time, and has 
been largely increased since. The government inspectors had no diffi- 
culty in discovering the defects. They found eight other cars in a de- 
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fective condition in the same eut of cars. Such wholesale faiîure to 
discover defects implies method, and the évidence further supplies the 
reason. The défendant company, in the conduct of its business, con- 
templated and expected that in some instances it would put cars in use 
with defective safety appliances. The testimony of the chief inspecter, 
Holloway, shows this. He testified that the company used what is 
called an "M. C. B. card." When this card was placed on a defective 
car, with the defect described on the card, it was notice to ail Connecting 
lines that the défendant sent the car out defective, and that other lines 
using the car would not hâve to account to défendant for the particular 
in jury or defect noted on the car. He also testified that in some in- 
stances thèse cards were used for cars defective as to safety appliances. 
Hère is such deliberate violation of the statute as to amount to défiance 
of the law. 

The act is so highly meritorious, so gênerons in tts purposes, so in 
harmony with the best sentiment of a humane people and a progressive 
government, that it appeals strongly to the courts for its prompt and 
vigorous enforcement. 

The défendant is found guilty, and Judgment will be entered for the 
statutory penalty. 



THE THETA. 
(IMstriet Court, S. D. New York. February 8, 1905.) 

1. Salvage— Amotjnt of Awabd— Saving of Debelict. 

A steamship bound from Norfolk to Boston, laden with eoal, when off 
the coast o£ Delaware picked up a lumber-laden schooner whlch had been 
seriously injured in a collision and abandoned by her crew, and towed 
lier to the port of New York. When found, the schooner's main deck was 
under water, and the towlng was slow and dlfficult, owing to strong 
winds, and required 2% days, with the assistance of tugs later employed 
by the steamer, whlch had previously broken two hawsers. It was also 
attended with some danger to men who were sent on board the schooner 
to steer her. The steamer was worth $275,000, and the saved value of the 
schooner and cargo was about $10,000. A considérable expense was In- 
curred by the steamer. Ecld, that she was entltled to an award of 50 
per cent, of the saved value of the schooner and cargo after paylng the 
expenses. 

[Ed. Note.^— Salvage awards in fédéral courts, see note to The Laming- 
ton, 30 C. C. A. 280.] 

2. Same. 

In laaking a salvage award for the bringing into port of a derelict, the 
danger to navigation from her remainlng afloat should be taken into con- 
sidération, and the award should be libéral, and such as to encourage the 
rendering of such services. 

[Ed. Note.— For cases in point, see vol. 43, Cent Dig. Salvage, §§ 69, 83.] 

In Admiralty. Suit to recover salvage. 

Butler, Notman & Mynderse, for libellants. 
Wing, Putnam & Burlingham, for claimant 

ADAMS, District Judge. This action was brought by the United 
States & Porto Rico Navigation Company, the owner of the steamer 
Pathfinder, the New York and Porto Rico Steamship Company, the 
135 F.— 9 
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charterer of the same, Arthur D. Curran and Smith P. Burton, Jr., the 
sub-charterers of the same, and James B. Parse, the master of the same, 
on behalf of himself and 27 other members of the crew, against the 
British schooner Thêta and her cargo of Kimber, to recover salvage 
compensation for bringing the schooner and cargo into port. 

The steamer was bound from Norfolk to Boston with a full cargo 
of coal. On Sunday moming September llth, 1904, about 9 o'clock 
A. M. she sighted the schooner. The steamer was then about 15 miles 
3. S. W. from the Five Fathoms Bank Lightship and steering N. N. E. 
The schooner was directly ahead of the steamer and about 10 miles 
from the lightship and still had some of her sails set. She was head- 
ing about N. W. It is alleged in the answer, verified by the master 
of the schooner, that she had been in a collision that morning with a 
steamer, about 1 o'clock, while on a voyage from Brunswick, Geor- 
gia, to Ùorchester, New Brunswick, and so much injured that the 
hull filled and she threatened to capsize. She was abandoned by 
her master and crew about 5 :30 o'clock of the same morning. 

The steamer approached the schooner under reduced speed and 
steamed around her to investigate lier condition. When it was 
found that she was abandoned, a life boat was launched, with some 
difficulty, and manned with the second mate and 4 men, who went 
aboard. At the time there was a strong wind from the north-east, 
which caused a choppy sea. When thèse men came back to the 
steamer and reported the schooner's plight, a new 6 inch manilla 
hawser, 130 fathoms long, was prepared as a tow Une and run to 
the schooner with the life boat, by means of a small line and the 
schooner's hand winch. The main decks of the schooner were 
under water, also part of the deck cargo, and 3 or 4 feet of water 
were upon the cabin floor. The wheel of the steering gear was car- 
ried away, with the blocks and tackle attached to it. The schoon- 
er's starboard quarter was eut off. It was about 2 o'clock in the 
afternoon when the towàng préparations were completed and the 
steamer started slowly ahead but in about 5 minutes the hawser 
parted in the middle, about half way between the vessels. The 
whole length of the hawser was out in addition to about 20 fathoms 
of the schooner's anchor chain, to which it was shackled. The 
steamer had a steel hawser aboard, which was then fastened to the 
schooner's port anchor chain and the towing was resumed about 
5 :30 o'clock. The vessels proceeded very slowly until daybreak 
the next morning, and up to that time made some 15 or 16 miles. 
The schooner had sheered a good deal during this towing, which 
caused more or less of a strain upon the steamer's engines. No 
men from the steamer had been left aboard the schooner during 
the night but in the morning of the 12th, the steamer was stopped 
and the life boat launched again, this time manned by the master, 
second mate and 5 men. The object of the visit was to rig up 
steering gear, for which purpose blocks and tackle, with other nec- 
essary gear, were taken from the steamer. Over the schooner's 
starboard quarter, where it was eut off, a spanker gaff was rigged 
from which a tackle was run to the tiller. On the port side a tackle 
was hooked outside of the quarter of the schooner, to assist in the 
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steerîng. This work occupied about 2 hours. The master returned 
to his steamer but the men remained on the schooner ail day steer- 
ing her, which was troublesome work but done effectivel3^ Dur- 
ing the day, the wind shifted to the south-west and there was a 
fresh breeze which created a choppy sea in the afternoon. The sea 
had gone down during the morning, se that it was better for tow- 
ing than it had been the preceding day. Towing was continued 
during the day but at 8 o'clock that night, the steel hawser parted 
from an increase of the sea. The master then signalled to the men 
on board the schooner to anchor, which they did, with some difïi- 
culty, in 12 fathoms of water about 4 miles ofï Shrewsbury. About 
this time two tugs appeared on the scène and were employed by 
the master of the steamer. They attended the tow thereafter and 
did part of the towing. The hawser had been buoyed as a matter 
of précaution, so that it would not be lost if parted. The steamer 
stood by and the men were taken ofï, excepting 2. When those 
who came to the steamer had obtained something to eat, the sec- 
ond mate, the carpenter and 1 man were sent back to the schooner 
to remain during the night. That night, the wind shifted to north 
north-east and blew strongly, making a choppy sea, and it rained 
hard. On the 13th, the wind was high from the north-east, making 
some sea. In the morning, the second mate came to the steamer 
and the master sent 3 or 4 men back with him to heave up the 
anchor, but one of the chain shackles jammed on the windlass and 
it was eut oflf with considérable trouble. In the meantime, the 
steamer had picked up the hawser and the towing to New York 
was resumed. After that the hawser held until the turn around 
the Southwest Spit was being made. 

The Pathfînder was a 1400 horse power, 3 years old steel freight- 
ing steamer, 1800 tons net and 2900 tons gross register. She was 
318 feet long, 44 feet 11 inches beam and had 24 feet depth of 
hold. She was fully loaded with coal and left Norfolk September 
lOth. After she had brought the schooner into port, she proceeded 
on her voyage to Boston. 

The Thêta appears to hâve been a British schooner of 420 tons 
register. She was 134 feet long, and 35 feet beam and 12 feet depth 
of hold, built in 1901, and hailing from Windsor, Nova Scotia. She 
had when starting on the voyage a full cargo of 385,000 feet of 
lumber, partly on deck. 

The saved lumber, some 257,690 feet, was sold in New York and 
brought $2,557.52, net, and it is stipulated that this amount con- 
stitutes the avails of the cargo for salvage purposes. 

There is a dispute as to the value of the vessels. 

The libellants contend that the Pathfînder was worth $275,000. 
This valuation was partly based upon a sale of the steamer to the 
U. S. & Porto Rico Navigation Company in December, 1902, at 
$319,000, a portion of which was paid in bonds of that company. 
After allowing for dépréciation, it is testified that the vessel at the 
time she rendered thèse services, was worth the sum contended 
for and I find nothing in the record to overcome or afifect the esti- 
mate. It is therefore adopted. 
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The libellants contend that the salvage value of the schooner was 
$11,875, as testified by an expert called to appraise her in her damaged 
condition. This was based upon an original cost of $28,000, when she 
was launched in June, 1901, as stated by the managing owner; an 
annual dépréciation of 6% for 3J4 years, and the cost of repairing, 
estimated at $10,000. It, however, appears by the testimony of the 
managing owner that he confounded this vessel with another when 
he stated that this one cost $28,000, and that her actual cost was $21.- 
200. Testimony as to similar vessels built about the same time shows 
that the estimate of $21,200 fairly représenta the original value. 
Proceeding upon that and allowing for the testified dépréciation and 
cost of repairs, $7300 may safely be assumed to represent the damaged 
value when she was saved. Adding the agreed value of the cargo to 
this amount, it appears that $9857.62 represents the total saved vakie. 

Some expenses were incurred by the steamer incident to tlie towage. 
They were as follows : 

Value of manlUa hawser, practically destroyed $10G 00 

Value of wire hawser do do 125 00 

40 extra tons of coal at §4 100 00 

Watchlng Thêta and cargo 118 00 

Towage services of tugs, vlz : Atwood 125 00 

Unique 100 00 

225 00 

Wharf âge paid for lighter In discharging lumber 4 00 

Entering at Custom House, New York 3 17 

Tugs shifting lighter 8 00 

Pilotage on Thêta 47 32 

Médical inspection on ïheta 3 00 

Wharfage do 30 dtiys 153 00 

Lougshoremen doeking Tlieta 3 20 

Kérosène oil & wicks used on lighter 1 64 

Making a total of 5937 33 

The libellant, the New York & Porto Rico Steamship Company paid 
thèse items and is first entitled to recover this sum. The Le Jonet, 1 
Asp. Mar. Cas. 438 ; The Agnes Manning (D. C.) 59 Fed. 481, 

The libellants claim to be entitled to a salvage rémunération of 50% 
of the balance of $8900.19, on acoount of the Thêta being a derelict, 
the probability of her drifting ashore, and thereby becoming a total 
loss, and the removal, in any event, of a dangerous obstruction to navi- 
gation ; and further because the libellants' services were highly meri- 
torious, prompt and successful and were performed at some risk to the 
steamer. 

The master of the Thêta, as claimant, while admitting that the serv- 
ices were of a meritorious character, urges that they were iiot ex- 
traordinary and involved no éléments of hazard or spécial difficulty; 
he also urges that whatever mishaps attended the venture were due to 
the ignorance and inexpérience of the Pathfinder's oiïicers as to océan 
towing; and that the salvors are therefore entitled only to a moderate 
compensation. 

The services were certainly timely and successful. Without them, 
the probability is that the schooner would soon bave drifted ashore, 
in the vicinity of Cape Henlopen, and become a total loss. The tow- 
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âge, owing to the fact that the vessel was wholly submerged, was very 
difficult and required great patience and care. The déviation of the 
steamer from her course to Boston to tow the schooner into New York 
must also be considered, and the risk of danger to the steamer by get- 
ting the broken hawsers entangled in her screw. I do not find that 
there was any lack of skill in conducting the enterprise but, on the 
contrary, that it was carried on to the successful end with care and 
prudence. 

In many cases cited by the libellants, 50% has been allowed. In 
many others, cited by the claimant, a less percentage has been awarded. 
It is said that the rule to allow 50% in case of a derelict no longer ob- 
tains. The Janet Court, 8 Asp. Mar. Cas. 223. That was a case of 
salving an abandoned barque of the value, with cargo and freight, of 
£7350. £3000 were allowed to a steamer of the value of £15,000, as 
a salvage for 8 days' services. It was there said (234) : 

"In this case a derelict vessel, an iron barque of 900 tons register, was 
pieked up to the westward of and not very far from tbe Bermudas, and It was 
deeided on account of the weather, and probably wisely, to tow her to St. 
Thomas. The main élément, of course, in this case is that the vessel was 
derelict. The fact that the subject of a salvage is a derelict does not now, 
and I doubt if It ever really did, carry with it a right to rémunération cousist- 
ing of one-half , or a third, or any spécifie proportion of the value of the prop- 
erty salved. There is no magie in the term 'derelict' ; but what is important 
is that It imports a certain condition of things introducing éléments which 
tend, on the gênerai princlples of salvage, to raise the amount of salvage re- 
ward. There are three conditions which a derelict generally fulfills. The 
first, and perhaps the main, élément to be considered, in an award of salvage, 
is the risk to which the salved shlp and her cargo are exposed. In the case 
of a derelict this risk is generally very high ; and in this particular case it is 
difficult to my mind, to imagine circuni stances under which the risk to the 
vessel salved could bave been greater. She was abandoned by her crew. She 
was dismasted, and therefore not easy to be seen by a passing vessel ; and, 
more than that, she was left by her crew In such a position, with the hatches 
open, that she probably would before very long hâve foundered. I do not 
say that the abandonment was in any way wrongful, for they no doubt be- 
lieved that she was In a hopeless condition, and that it was the best thing to 
be done. She had already some water in her, and every wave that washed 
over her added to it, and made it more likely she would founder. The second 
considération to which the case of a derelict gives rise, is that she has no 
men on board her, and has to be approached without such aid as they could 
afford ; that, although in calm weather there is no great différence in ap- 
proaching a derelict as compared with any other vessel, if there is any sea the 
difficulty is Increased, because there is nobody to let down a ladder or throw 
a rope, or otherwise assist in the attempt to board from a boat. In the prés- 
ent instance, perhaps, this difficulty was not very great. Then there is an- 
other condition which, In this case, was fulfilled to a very considérable ex- 
tent, because it was necessary to put four men on board the vessel, whose po- 
sition was not without risk — the Trinity Masters tell me that the risk ought 
to be considered — and the labour cast on the remainder of the crew of the 
salving vessel left on board their own vessel was, of course, very considerably 
increased." 

The services in the case at bar did not exceed 23^ days, but the value 
of the towing steamer was much greater than in The Janet Court and 
the saved value much less. The élément of removing the dangerous 
wreck at once from the crowded waters where its condition exposed 
other vessels to considérable danger is an élément not apparently con- 
sidered, if presented, in The Janet Court. A larger allowance in a 
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case of this kind will be more in accordance with the majority of dé- 
cisions in this country and act as an incentive to steam vessels to take 
derelicts in tow and bring them to port. In The Agnes Manning (D, 
C.) 59 Fed. 481, 482, Judge Benedict said (482): 

"The appralsed value of the Manning is $27,000, and her cargo $2,000. The 
service was performed at an expense to the owners of the Exeter City of $850, 
The remarks of this court made in deciding the case of The Anna, 6 Ben. 166, 
Fed. Cas. No. 398, more than 20 years ago, where It is said : 'For the taking 
in charge and saving of a wreck so situated the reward should be such as to 
insure at ail times the rendering of any amouut of labor, the incurring of any 
risk, and the déviation by any vessel from any voyage. In order to supply the 
wreck with a crew, and make her présence safe,' may be repeated hère. 

The libellants are entitled to a libéral salvage compensation for the services 
rendered. The only question is what would be a libéral compensation. It is 
claimed on behalf of the libellants that the amount awarded should very much 
exceed the average amount heretofore given in cases of derelict, it being now 
apparent that the rewards given are not sufflcient to induce vessels to incur 
the hazard of towing a wreck, so that commerce is impaired by the number of 
floatiug wrecks left abandoned, and the governmeut itself bas felt it its duty 
to send national vessels out in order to destroy thèse obstructions to naviga- 
tion. This considération is not wlthout weight in determining the amount of 
salvage in a case like this. In my opinion, 50 per cent, of the value of the 
property saved will be a libéral reward, deducting first the snm of $850, ex- 
riended by the salvors, which sum is to be flrst pald to them." 

The same proportion of value has been allowed in a number of cases 
of derelicts. ' 

Mr. Justice Story said, in The Henry Ewbank, 11 Fed. Cas. 1166, 
citing cases, (1170) : 

"I hâve hitherto adhered with an unshrinking confidence to the gênerai ruie 
of a moiety in cases of derelict." 

And in The Boston, 3 Fed. Cas. 929, he said (936) : 

"In cases of derelict, the well known and favored rule in ordlnary cases is, 
to allow one half as salvage." 

In The Lahaina (D. C.) 19 Fed. 923, Judge Benedict said (924) : 
"In regard to the schooner, where an appearance has been entered for the 
owners, and they hâve been heard upon the question of the amount of salvage 
proper to be allowed of the proceeds of the vessel, considering, in connection 
with the circumstances already mentioned, the small value of the property 
saved, the value of the salving ship, and the fact that, had not the schooner 
been taken in tow, she would hâve been abandoned, a water logged wreck. In 
the track of vessels bound to New York, I am of the opinion that one-half of 
the net proceeds of the schooner must be allowed to the salvors for salvage." 

Ail salvage cases are, of course, to be determined on their par- 
ticular facts and no gênerai rule can be laid down. Hère, it seems to 
me that the interests of commerce will be best served by an allowance 
of 50 per cent of the saved value, after deducting the expenses indicated 
above. 

Three-fourths of the salvage will be divided equally between the 
chartered owner, the New York & Porto Rico Steamship Company, and 
the sub-charterers, Curran & Burton, in conformity with the charter 
between them, wherein it was provided : 

"23. Ail derelicts, salvage and towage to be for Owners' and Charterers' 
equal beneflt, after deducting expenses incident thereto, and the settlement of 
such claim shall be attended to by Owners." 
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The niaster and crew of the steamer should receive the remaining 
fourth of the salvage, which will be divided into parts, the number of 
parts to be increased so as to give the master three parts and the sec- 
ond ofHcer and men who went on the schooner two parts each. The 
division will be according to wages. If necessary, a référence may be 
had to properly apportion the award to the master and crew. 

Decree accordingly. 
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MINNESOTA & D. CATTLE CO. v. SAME. 

(Circuit Court, D. Kansas, First Division. January 25, 1905.) 

Nos. 8,135, 8,157. 

1. Négligence— When Actionable— Peoximate Cause or Injuet. 

To give a right of action for an injury on tlie ground of defendant's 
négligence, the injury must hâve been the natural and probable consé- 
quence of sucb négligence, and such as, under the circumstances of the 
case, might and ought to hâve been foreseen. 

[Ed. Note. — Por cases in point, see vol. 37, Cent. Dig. Négligence, §§ 
69-82.] 

2. Oaerieb— Loss of Peopbrty theotjgh Act of God— Négligence. 

A carrier is not liable for a loss of property in shipment through an 
act of God, which could not reasonably hâve been foreseen, although, but 
for its préviens négligence, by which the shipment vvas delayed, the prop- 
erty would hâve eseaped the danger, and the loss would not bave occur- 
red. In such case the négligence is not the proximate cause of the injury. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, §§ 525, 
530, 540-542.] 

3. Same— Négligence — Diveesion of Shipment to Anothee Line. 

Where a contract for a through shipment of stock by railroad dld not 
specify the Unes over which the shipment should be made, but the stock 
was routed by the initial carrier over certain Unes, It was not négligence 
for an intermediate carrier to divert the shipment to a différent line, 
where, owing to floods, it could not be delivered to or taken by the next 
Connecting carrier, and where no danger of loss or Injury by reason of the 
diversion could reasonably bave been anticipated. 

4. Same. 

Défendant railroad company had a large shipment of cattle owned by 
plaintiffs, to be taken over its line and delivered to a Connecting carrier 
at Atchison, Kan. Owlng to floods, it was unable to reach that place with 
the shipment, and was also notified by the Connecting carrier that it could 
not receive and forward the cattle from there, because of washouts on its 
line. Neither road had yards in which they could be placed at Atchison. 
and défendant arranged with another company to forward them from 
Kansas City, and took them there, placing them in the stockyards. Thèse 
yards had been in large use for many years, and, while the Kaw river, 
near them, was known to be very high, no flood had ever extended to the 
yards. However, on the night after the cattle vvere placed therein an 
unprecedented rise occurred — many feet higher than had ever been known 
before — doing an Immense amount of damage to property of ail kinds In 
the valley, and flooding the stockyards. To prevent the cattle from 
drowning, they were driven into overhead viaducts leading from one por- 
tion of the yards to another, where they remained for more than a week ; 
«. large number dying from starvation, and the remainder being seriously 
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Injured. EeU, that the proxlmate cause of the loss was the flood, and 
ttat défendant was not chargeable with négligence in not anticipating the 
same, nor llable for the loss. 

At Law. On motion for direction of verdict. 

Botsford, Deatiierage & Young. and R. E. Bail, for plaintiffs. 
A. A. Hurd, O. J. Wood, and Angevine & Cubbison, for défend- 
ant. 

POLLOCK, District Judge. The above-entitled cases arose over the 
shipment of about 3,000 head of cattle from New Mexico and Texas 
points to Evarts, S. D. The pétitions of plaintiffs count on a vio- 
lation by défendant of its duties as a common carrier for hire, re- 
sulting in loss to plaintiffs. In the interests of time, by agreement 
of parties, the cases were Consolidated for the purpose of this trial, 
and are now being tried together. 

The answers of the défendant allège the contracta for the ship- 
ment of the cattle to hâve been made in writing by plaintiffs with 
the Pecos Valley & Northeastern Railway Company, limiting the 
common-law liability of the défendant. Thèse contracts are set 
forth in extenso in the answers filed, and are admitted by the plead- 
ings in the cases. 

It is the contention of the défendant that the damage and loss 
for which thèse actions hâve been brought by plaintiffs accrued 
to plaintiffs from a flood in the Kaw river, of such an unprecedent- 
ed and unexpected nature as to constitute what is known in law 
as an "act of God." Défendant also files a cross-demand against 
plaintiff the Minnesota & Dakota Cattle Company, in case No. 
8,157, for money paid the stockyards company at Kansas City, and 
for pasturage on the cattle during carriage. 

The trial of the cases has consumed much time, and the largest 
latitude has been granted counsel for the respective parties in the 
bringing out of ail the facts and circumstances of the cases. The 
matter is now before the court on requests for instructions. The 
facts are practically undisputed, and briefly, in substance, are 
thèse : 

The cattle were shipped by plaintiffs from Kenna, N. M., Bo- 
vina and Hereford, Tex., which stations are on the line of the 
Pecos Valley & Northeastern Railway Company, on the 25th and 
26th days of May, 1903, destined to the pastures of the plaintiffs, 
in the neighborhood of Evarts, in the state of South Dakota. The 
contracts of shipment are in writing, and are in the usual form 
of live stock shipping contracts, limiting the common-law liability 
of the carrier, and were made between plaintiffs and the Pecos 
Valley & Northeastern Railway Company. The parts of the con- 
tracts material to this înquiry are: 

(1) "That the live stock covered by this contract Is not to be transported 
within any specifled time nor delivered at destination at any particular hour 
nor In season for any particular market" 

(2) "The company agrées to stop cars at any of its stations for watering 
iuid feeding where it has facilities for so doing whenever requested to do so in 
writing by the owner or attendant In charge, and the party of the second 
part agrées not to confine bis stock for longer period than twenty-eight cou- 
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Beentive hours wlthout unloadlng the same for rest, feeding and water for a 
p«rlod of at least five consécutive hours, provlded he la not prevented from 
doing so by storms or other accidentai causes." 

(3) "The shipper hereby assumes and releases the company from risks of 
in jury or loss which may be sustained by reason of any delay in such trans- 
portation of sald stock or injury thereto caused by • * * injury to tracks 
or yards, storms, washouts, * * * or from any and ail other causes what- 
ever. The llabillty of the carrier or any fact essential thereto in any instance 
or case shall not be presumed, but the burden of establlshlng such llability Is 
assumed by the shipper In the event o£ a suit." 

It is further stipulated that the conditions of said contract shall 
apply and inure separately in favor of each of the several Connect- 
ing carriers. It is further provided in the contract : 

"And on 80 deliverlng to such Connecting carrier, ail liability of the company 
whatever, for carriage of or on account of said stock, shall be thereby ended, 
It being understood the company assumes no obligation whatever on account 
of the carriage of said stock beyond its road, and that the company shall not 
be liable for any damage to, injury of or delay of said stock, or of anything 
whatever that may happen to the same after such delivei-y or tender of deliv- 
ery in case such Connecting carrier shall refuse to recelve the same. Each 
carrier in the route shall reçoive such stock when delivered to it, transport 
the same over its road to the succeeding carrier in the route, and it is dis- 
tinctly understood that the responslbillty of each carrier shall not begin until 
it receives such stock from' the consigner or from the Connecting carrier, and 
shall cease when It delivers the same to the Connecting carrier, or, if the last 
carrier, at the place of destination." 

The contracta entered into do not specify the route of shipment 
from points of shipment to destination, but the waybills upon which 
the cattle were shipped, and other évidence, disclose that the cattlc 
were by the initial carrier routed over its own line to Amarillo, 
Tex. ; thence over the defendant's line of road, by way of Welling- 
ton, Strong City, and Topeka, to Atchison, Kan. ; thence over the 
Burlington Road to Council Bluffs, lowa ; and from thence to point 
of destination over the Milwaukee Railway. The évidence further 
shows that when a part of the shipment arrived at Strong City and 
another part arrived at Wellington — stations on defendant's line of 
road — the cattle were unloaded for feeding, water, and rest. The 
cattle were accompanied at ail times by owners of the stock, or 
their représentatives in charge, signing the contracts. During the 
time the cattle were at thèse stations on the defendant's line of road 
for feed, water, and rest, the défendant company was notified by 
the Burlington Road that on account of washouts on its line near 
Hamburg, lowa, it could not receive the shipments at Atchison or 
carry the same as contemplated. Thereupon the défendant com- 
pany commenced negotiations with the Missouri Pacific Railway to 
receive the cattle at Kansas City and carry them to Council Bluffs, 
lowa; thus performing the part of the service which it was orig- 
inally contemplated the Burlington should hâve performed from 
Atchison, Kan., to Council Bluffs, lowa. After the défendant 
was first notified by the Burlington that it could not carry the cat- 
tle as contemplated, the Burlington thereafter notified the défend- 
ant that its road was in repair, and that it would receive the cat- 
tle. A portion of the cattle were thereupon loaded upon the cars 
of the défendant company and started forward, when the défend- 
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ant was again notified by the Burlington Gompany that its line 
was agaih washed eut, and it would not receive the cattle at Atchi- 
son. Neither the Burlington Railway nor the Atchison, Topeka 
& Santa Fé Railway had stockyards at Atchison at the time to ac- 
commodate the cattle if forwarded there. A portion of the cattle, 
consisting of 42 cars, were forwarded to Kansas City, and were 
received and transported by the Burlington Railway. It was ar- 
ranged between the défendant and the Missouri Pacific that the 
latter company should receive and transport the remainder from 
Kansas City. Thèse negotiations delayed the cattle on the 27th 
and 28th days of May at Strong City and Wellington after their 
arrivai at thèse points. Thereafter, under the arrangement with 
the Missouri Pacific, the cattle were forwarded to Emporia, Kan., 
and from thence, by way of North Ottawa, to Olathe, Kan., and 
thence to the Kansas City stockyards over the Frisco tracks, and 
were there received in the night of the 29th and morning of the 
30th days of May, 1903. Twenty cars of the cattle were trans- 
ferred by the défendant to the Missouri Pacific tracks, and were 
by that company placed at its stockyard chutes, and were unload- 
ed by the stockyards company. The remainder of the cattle were 
unloaded from the cars where placed by the défendant company 
in the stockyards. Eiïorts were made by the représentatives of the 
plaintiiïs accompanying the cattle, on the SOth day of May, to hâve 
the cattle forwarded to point of destination, but without success. 
The Missouri Pacific Railway made an attempt to move a portion 
of the cattle, but did not succeed in so doing ; and the cattle were 
left in the stockyards at Kansas City on the day and night of the 
30th of May, and for many days thereafter, as hereinafter stated. 

It appears from the évidence that during the greater part of 
May, 1903, unusual and unprecedented rains fell in the watershed 
of th^ Kansas river, whîch empties into the Missouri river at Kan- 
sas City. To such an extent was this true that a vast amount 
of property located in the valley was inundated and destroyed by 
high water in the Kaw river following in conséquence of such rain. 
The railways running along and across this valley were over- 
flowed, and the property destroyed. The railway and other bridges 
crossing the river were in almost every instance carried away by 
the flood. Many thousands of homes in Kansas City were sub- 
merged, and the inhabitants fled to the hills and other places of 
safety, with nothing saved from destruction but the clothing they 
had on. Business houses and contents were submerged and de- 
stroyed. The water in the river covered the entire valley to a 
depth of from 10 to 20 feet. Nothing like it ever before occurred 
in the history of the valley. It was, in fact, as shown by the évi- 
dence, a great public calamity to Kansas City and other cities and 
towns in the valley. The stockyards in which the cattle in ques- 
tion were located were, for the first time in history, inundated on 
the night of the SOth and the morning of the 31st of May. To save 
the cattle in question from drowning, they were driven up into 
overhead viaducts leading from one portion of the yards to another, 
and were there kept for more than a week, during the continuance 
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of the flood, without sufficient feed or water, from which cause 
more than 500 of the cattle died, and the remainder were weak- 
ened and greatly injured. 

At the time the cattle were carried to Kansas City by the de- 
fendant Company, its Unes of road from Topeka to Âtchison and 
from Topeka to Kansas City were submerged by the flood, and 
could not be operated. After the subsidence of the flood, owing to 
the fact that the cattle were in such a starved and weakened con- 
dition, the défendant, seeking tô minimize the loss and damage 
to the cattle, and with the consent of plaintififs, and after the plain- 
tiflfs had refused to receive the cattle from the défendant, carried 
the remainder of the herd to pastures in Lyon county, Kan., where 
they were held until about the lOth of July following, when they 
were forwarded by défendant company on the original billing to 
Atchison, Kan., and from thence to point of destination over the 
Burlington and the St. Paul Railways. Before removing the cat- 
tle from the pastures in Lyon county, plaintifïs gave bond to pay 
the freight charges at the point of destination, and also to repay 
the défendant the amount of the charges of the stockyards company 
for care of the cattle while held in the stockyards (in amount, 
^52,428.60), and paid the pasturage of said cattle in Lyon county. 
Kan. (in amount, $2,820.38), which amounts are stipulated by the 
parties to be reasonable and necessary in the event it should finally 
be determined plaintififs were Hable therefor. A cross-demand for 
thèse amounts has been filed by the défendant against the plain- 
tififs in case No. 8,157. 

The damages sustained by plaintififs, including the loss of cat- 
tle which died, damages the remainder sustained which occurred 
by reason of their weakened and starved condition when received 
at point of destination, and extra charges and expenses incurred 
in the delay in shipment and the holding of the cattle in Lyon coun- 
ty, and the lateness of the season when they reached their destina- 
tion, are quite large; and, while there is a variance in the amount 
of damages sustained by plaintififs, as testiiîed to by différent wit- 
nesses of the plaintififs, j'-et the évidence of plaintifïs in this respect 
is wholly uncontradicted by any testimony of the défense. 

The grounds upon which plaintififs base their right of recovery 
in this matter, as specîfically set forth and alleged in the pétition 
of the Minnesota & Dakota. Cattle Company, are as follows: ,,,?:, 

"Plaintiff states and charges the fact to be that by the exercise of due and 
reasonable care in the carriage and transportation of said cattle from the 
point of shipment aforesaid to Atchison, Kansas, ail of said loss and damage 
could bave been avolded, and that défendant was guilty of négligence therein 
in tbe following particulars, to wit: 

"First Défendant did not exercise due and reasonable care, but was négli- 
gent, in its détention of said cattle at Wellington, Kansas, and at Strong City, 
kansas, and, by the exercise of due and proper diligence, could bave carried 
and transported said cattle to Atchison, Kansas, by way of Topeka, Kansas, 
and dellvered the same to the Connecting carrier at that point, aud thus es- 
caped the péril and destruction of the flood. 

"Second. That défendant was guilty of négligence, after having so long de- 
tained said cattle at Strong City and at Wellington, Kansas, in not further 
detaining or holding them in some place of safety until the unprecedented 
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flood In the Kaw river, hereinbefore mentioned, had subslded, so that th» 
transportatlon of sald cattle might be safely resumed. 

"Third. That défendant was guilty of a wrongful and négligent act in dl- 
verging and deviating the shipments of sald cattle to Kansas City, Missouri, 
o£C of the Une of transportatlon over which said cattle were directed by the 
plaintlfC to be carrled. 

"Fourth. That the défendant negllgently and carelessly, and knowlng that 
an unprecedented flood was descending the Kansas river, hauled said cattle 
into the low lands at the mouth of said river, and unloaded and left them in 
front of the approaehlng flood. 

"Fifth. That défendant, after having wrongfully transported sald cattle to 
Kansas City, Missouri, as aforesald, carelessly and negllgently falled and neg- 
lected to move or cause to be moved the same f rom their position of péril in 
the stockyards at Kansas City, Missouri, as défendant had reasonable tlme 
and opportunity to do, but the same were overtaken by the flood. 

"Sixth. That the défendant did not exercise due and reasonable care and 
diligence, and was négligent. In not properly or sufllclRntly feedlng and water- 
ing said cattle, both while the same were at Strong City, Kansas, and at Wel- 
lington, Kansas, and whlle the same were in the yards and viaducts of the 
Kansas City Stockyards Company at Kansas City, Missouri. 

"PlaintifC further states that ail of the several injuries, damages, and losses 
to and of said cattle hereinbefore speclfied, and the losses and expenses afore- 
sald, were each and ail caused by the several négligences and want of due 
and reasonable :ire in the transportatlon and carriage of said cattle by the 
défendant." 

The spécifie grounds of neg-ligence alleged on the part of the 
plaintiff the Empire State Cattle Company are of identical légal 
import. 

That the flood in question was unprecedented in its character 
is alleged by plaintiffs in their pétitions. That it was extraordi- 
nary in its nature is attested by the fact that the water rose many 
feet higher than ever before known in the history of the valley, 
and rose very rapidly in the latter part of the night of the 30th of 
May and the forenoon of the .31st day of May. That it was whoUy 
unanticipated in height and destructive force is manifest by the 
undisputed fact that millions of dollars worth of property was 
placcd and left in the valley hère at Kansas City by the owners 
thereof, which was inundated and destroyed, much of which could 
hâve been carried to a place of safety, had it been possible to hâve 
anticipated the calamity. As it was, the owners fled to the hills 
and other places of safety in conveyances, in boats, and in ever}' 
possible way, to save their lives and the lives of the members of 
their familles. That the flood was of such unprecedented nature 
and character in its height, suddenness, and destructive force as to 
constitute what is known in law as an "act of God" admits of nei- 
ther doubt nor argument. Does this fact, established by the un- 
disputed évidence in the case, relieve the défendant of liabilit}-? 

Under the undisputed évidence, what was the direct, eificient, 
and proximate cause of the loss sustained by plaintiffs? The de- 
fendant contends, "the act of God." The plaintiffs contend, "the 
négligence of défendant." Which contention is correct? 

It is not enough in this case that plaintiffs show that some act 
of négligence of the défendant furnished the occasion for the loss, 
or that some act of négligence of the défendant contributed to the 
injury; but, before plaintiffs may recover in thèse actions, it 
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devolves upon them to trace the loss which they hâve sustained to 
the négligence of the défendant, as the direct and proximate cause 
of the in jury. 

While the authorities in this country are not in harmony upon 
this proposition, yet the fédéral décisions ail agrée therein. In 
Chicago, St. P., M. & O. Railway Company v. Elliott, 55 Fed. 
949, 5 C. C. A. 347, 20 L. R. A. 582, Judge Sanborn, delivering the 
opinion, says : 

"The rule of law which governs this case is not clifflcult of statement, but, 
llke many other ruies, the difficulty is solely in its application. 'Causa prox- 
ima non remota spectatur.' An injury that is the natural and probable conse- 
(luence of an act of négligence is actionable. But an injury that could not hâve 
been foreseen or reasonably antlcipated as the probable resuit of the négli- 
gence is not actionable, nor is an injury that is not the natural conséquence 
of the négligence complained of, and would not hâve resulted from it but for 
the interposition of some new, independent cause, that could not hâve been an- 
tlcipated. Obviously, the relation of causes to their efCects dliïer so widely 
and are so varions that no flsed Une can be drawn that will in each case di- 
vlde the proximate from the remote cause. The best that can be done is to 
carefnlly apply the rule of law to the eircumstances of each case as it arlses. 
The effeet sometlmes follows Immediately upon its moving and proximate 
cause, and, again, that cause works ont its efCect with unerrlng accuracy after 
a long period of years." 

In Railway Company v. Kellogg, 94 U. S. 469, 24 h. Ed. 256, Mr. 
Justice Strong, speaking for the Suprême Court, said : 

"It is generally held that in order to warrant a flnding that the négligence, 
or an act not amounting to wanton wrong, Is the proximate cause of the in- 
jury, it must appear that the injury was the natural and probable conséquence 
of the négligence or wrongful act, and that it ought to hâve been foreseen in 
the light of the attending eircumstances." 

In Hoag V. Railroad Ce, 85 Pa. 293, 27 Am. Rep. 653, it is said : 

"The true rule is that the injury must be the natural and probable consé- 
quence of the négligence — such a conséquence as, under the surrounding eir- 
cumstances of the case, might and ought to hâve been foreseen by the wrong- 
doer as Ilkely to flow from the act." 

In the light of thèse and other authorities, and the undisputed 
évidence in thèse cases, hâve the plaintiffs so alleged and proven? 

It is first contended by plaintiffs that the delay of the trains at 
Strong City and Wellington on the 27th and 28th days of May 
was négligence, and the cause of the inj'ury to plaintiffs. It is 
true that if this delay had not occurred, and the cattle had been 
promptly forwarded to and through Kansas City, they would not 
bave been injured as they were at Kansas City. But it is equally 
true this delay or failure to longer delay was not the cause of the 
injury. The question hère is, if the carrier delayed the shipment 
for an unreasonable time, but for which he would hâve been able 
to deliver the cattle safely, or to deliver them to a Connecting car- 
rier by whom they would bave been carried beyond danger from 
an act of God causing loss, is the carrier liable for the conséquences 
of such delay? Upon this question the courts difïer widely. The 
courts of New York, Illinois, and other states hold the défendant 
liable in such case. The rulings in the fédéral court are to the 
contrary. Insurance Company v. Tweed, 7 Wall. 44, 19 L. Ed. 65 ; 
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Railroad Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 909; Scheffer v. 
Railroad Co., 105 U. S. 249. 26 L. Ed. 1070 ; Raiiway Co. v. Insur- 
ance Co., 139 U. S. 223, 11 Sup. Ct. 554. 35 L. Ed. 154; The R. D. 
Bibber, 50 Fed. 841, 2 C. C. A. 50 ; Thomas et al. v. Lancaster 
Mills, 71 Fed. 481, 19 C. C. A. 88. 

Again, it is alleged hy plaintiffs that the cattle should hâve been 
forwarded, as originally intended, by Atchison, and not by Kansas 
City, and, if so, that the injury would not hâve occurred. The 
written contract of shipment made, as has been seen, does not 
specify the route to be follow^ed, but upon this question the con- 
tract is silent. The route originally contemplated by the parties 
was to Atchison, and thence by the Burlington. While the cattle 
were en route to Atchison, and stopped at Wellington and Strong 
City for feed, water, and rest, the Burlington notified the défend- 
ant that, on account of a washout on its line near Hamburg, lowa, 
it could not receive the cattle. The cattle were delayed by défend- 
ant pending negotiations for a différent carriage. During the pen- 
dency of such negotiations the Burlington notified défendant that 
its line was again open. The cattle were ordered forward, and 
were loaded and started en route. Again the défendant was noti- 
fied by the Burlington that its line was out, and it could not re- 
ceive the cattle. À portion of the cattle were again returned and 
unloaded at the stockyards at Strong City. At the time neither the 
défendant nor the Burlington had yards at Atchison to accommo- 
date the cattle. Arrangements were completed for the Missouri 
Pacific to receive them at Kansas City and transport the cattle 
from there. By this time it was impossible for the défendant to 
carry the cattle over its line to Atchison, or to carry them to Kan- 
sas City otherwise than the way they were carried. That the con- 
tract of shipment and the circumstances, common business pru- 
dence, and the law, as well, authorized a departure from the origi- 
nally intended route of shipment, I hâve no doubt, unless the de- 
fendant knew or should hâve known that by such departure the 
safety of the shipment would be endangered. Snow v. I. B. & W. 
Ry. Co. (Ind. Sup.) 9 N. E. 702; Hutchinson on Carriers, § 311; 
International & Great Northern Raiiway Co. v. Wentworth (Tex. 
Civ. App.) 27 S. W. 680. There is no évidence in the cases which 
in any wise sustains the allégation of plaintiffs that the cattle were 
not properly fed and watered while at Strong City and Welling- 
ton. 

Again, it is alleged by plaintiffs that the défendant — 
"Negligently and carelessly, and knowing that an unprecedented flood was 
descendlng the Kansas river, hanled sakl cattle into the low lands at the 
luouth of «ald river, and unloaded and left them in front of the approachlng 
tlood ; that défendant, after havlng wrongfully transported said cattle to 
Kansas City, Missouri, as aforesaid, carelessly and negligently falled and neg- 
lected to move, or cause to be moved, the same from their position of péril 
lu the stockyards at Kansas City, Missouri, as défendant had reasonable time 
and opportunity to do, but the same were overtaken by the flood." 

As to whether the act of the défendant in bringing the cattle to 
Kansas City, and there leaving them in the stockyards, constitutes 
such négligence as was the proximate cause of the loss to plain- 
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tiff, must be measured, not in the Hght of subséquent events, and 
as we see them to-day, but by what a person of ordinary care, 
skill, and prudence would hâve done in his own affairs, with the 
knowledge of circumstances and conditions as they were or should 
hâve been known to him at that time to exist. At this time it 
was known the stockyards where the cattle were placed were used 
for this purpose at ail times and at ail seasons of the year, and 
that many millions of cattle had been therein placed with the ut- 
most safety, and that cattle that had been therein placed would 
be properly cared for by the stockyards company and its em- 
ployés; that, in ail the history of thèse yards, they had not been 
overflowed or endangered by overflow ; and that the safety of cat- 
tle placed therein had not been questioned. "That which never 
happened before, and which, in its character, is such as not natural 
to occur to a prudent man to guard against its happening at ail, 
cannot, when, in the course of years, it does happen, furnish good 
ground for a charge of négligence in not foreseeing its possible hap- 
pening, and guarding against the remote contingency of its hap- 
pening." Railroad Co. v. Columbia, 65 Kan. 390, 69 Pac. 338. The 
officers of the défendant compan}^ on Saturday, the 30th day of 
May, after investigating the conditions around Kansas City, and 
after considering the information on the subject of the rise in the 
Kansas river, moved the company's own property and the property 
in its charge for shipnient, consisting of 1,400 loaded cars of 
freight, upon ground no higher than that where the cattle in ques- 
tion were left, with perfect assurance of safety from the flood, 
which property and much of the company's most expensive equip- 
ment were inundated. So far as shown in this case, ail others 
acted in the same manner. Late that night and during the suc- 
ceeding day the flood rose rapidly to more than 10 feet higher than 
ever before known. , The property of ail alike was inundated and 
destroyed, and plaintififs' cattle were by the stockyards company 
placed in the overhead viaducts to prevent them drowning in the 
stockyards. In such location, and on account of the flood condi- 
tions, the height of the water, the swiftness of the current, the 
floating of débris, the lack of equipment, they were not, and could 
not be, properly cared for, and the loss thus accrued. It may be 
conceded that the cattle need not hâve been brought into Kansas 
City in the first instance, or, being in, that they could hâve been 
removed in the cars in which they arrived, or in others, or on foot. 
Guided by events that followed, as now seen by us to-day, the cat- 
tle undoubtedly should and unquestionably would hâve been re- 
moved from their place of péril. That thèse circumstances and acts 
of the défendant company furnished the occasion for the loss is 
unquestionable, but that the direct and proximate cause of the loss 
and damage was the unprecedented and unexpected flood and at- 
tendant disaster that came wholly without anticipation on the part 
of the défendant company, or the plaintififs and their agents accom- 
panying the stock, is shown by ail the testimony in the case. It 
was a serions loss and great hardship upon plaintififs, but, in my 
judgment, it must be borne by them, as like losses are borne by 
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others with property: unfortunately situated in this unhappy Val- 
ley in that ill-fated time. 

It therefore follows, on the main case, the request for instruc- 
tions to the jury to return a verdict for the défendant must be 
sustained, and the like request of plaintifïs must be denied. This 
will be donc. 

On application of attorneys for the défendant, the cross-petition 
is dismissed, without préjudice, at cost of défendant. 



KIRKPÂTRICK V. EASTBBN MILLING & EXPORT CO. (1.) 
(Circuit Court, D. New Jersey. July 14, 1904.) 

1. INSOLVENT COEPOEATION— InTEEVENING PETITION AGAINST RECEIVEES— PAE- 

TIES. 

A bank made a loan of nioney to a corporation, taking Its note, and, 
as collatéral security, an Issue of bonds of the corporation, togetber with 
an assignment of an underwriting agreement by which the subscribers 
agreed to take the issue of bonds at a stated price, but were to hâve also 
common stock of the company equal to 75 per cent, of the face value 
of the bonds. ïlie corporation becoming insolvent, the bank filed its péti- 
tion against the receivers to require them to turn over the stock which 
had been issued and was in their possession, to enable it to enforce the 
underwriting agreement against the subscribers. The answer of the 
receivers disclosed that a suit was pending in another state, brought by 
the subscribers against the bank, claiming the right to hâve the under- 
writing agreement surrendered and canceled. Ueld that, in view of such 
controversy as to the validity of the agreement, the court could not dé- 
termine the rights of the bank thereunder in a proceedlng to which the- 
subscriber.1 thereto were not parties. 

2. COEPOBATIONS EXECUTION OF INSTEUMENT SeAL AS EVIDENCE OF AUTHOE- 

ITY. 

The corporate seal afflxed to an assignment purporting to be the act 
of a corporation by Its président is prima facie évidence that the assign- 
ment was executed by corporate authorlty. 

[Ed. Note. — For casea in point, see vol. 12, Cent. Dig. Corporations, § 
1729.] 

3. Actions — Stat of Peoceedings — Anotheb Action Pending. 

The rule that, where two suits between the same parties and for the 
same cause of action are pending in différent states, the remedy of the 
défendant is to apply to the court In which the second suit is brought to 
stay proceedings until the flrst suit is determlned, cannot be applied where 
the parties to the two suits are not the same. 

In Equity. Sur pétition of Corn Exchange National Bank for an 
order on receivers to deliver certain certificates of stock. 

Samuel Dickson, for Corn Exchange National Bank. 
Burr, Brown & Lloyd, for receivers. 

LANNING, District Judge. The pétition in this case is filed by 
the Corn Exchange National Bank of Philadelphia against William G 
Audenried, Jr., and F. Morse Archer, receivers of the Eastern Milling 
& Export Company of New Jersey. By the pétition and the exhibits 
thereto annexed, it appears that on May 13, 1903, the Eastern 
Milling & Export Company of New Jersey executed and delivered to. 
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the Corn Exchange National Bank a promissory note for $23,000, 
payable in two months after that date; that the promissory note con- 
tained a déclaration to the effect that the maker had deposited with the 
petitioner, as collatéral security for the payment of the note, "six hun- 
dred thousand dollars of first incorae bonds of Eastern Milling and 
Export Company and underwriting- for same." On the same day (May 
13, 1903) a paper purporting to be an assignment of the "underwrit- 
ing" by the maker of the note to the petitioner was delivered to the pe- 
titioner. This alleged assignment appears to hâve been executed by the 
président of the Eastern Milling & Export Company of New Jersey, 
and to hâve had the corporate seal of that company thereto affixed. 
The "underwriting" was an agreement betvveen the Eastern Milling & 
Export Company of New Jersey and certain other parties whereby the 
other parties agreed, upon the terms therein contained, to purchase an 
issue of $600,000 of first income 5 per cent. 40-year collatéral trust 
bonds of the Eastern Milling & Export Company of New Jersey and 
the Eastern Milling & Export Company of Pennsylvania, and that one 
of the provisions of this agreement was that the Eastern Milling & 
Export Company of New Jersey should deliver to each of the underwrit- 
ers, upon the payment of his subscription for bonds, common stock of 
the Eastern Milling & Export Company of New Jersey to the amount of 
75 per cent, of the face value of the bonds allotted to him. The pétition 
allèges that upon the exécution of the promissory note above mentioned, 
and the assignment of the underwriting agreement, the maker of the 
note delivered to the petitioner the bonds, of the par value of $600,000, 
but, "through inadvertence, accident, and mistake," failed to deliver 
to the petitioner stock to the amount of 75 per cent, of the par value 
of the bonds ; that is to say, stock to the amount of $450,000. The 
averments of the pétition are, further, that the company is insolvent; 
that the stock has no value ; that it is necessary, in order that the peti- 
tioner may enforce its rights against the subscribers to the underwrit- 
ing agreement, that the petitioner shall be in a position to tender to 
them not only the bonds now in possession of the petitioner, but the cer- 
tificates of stock now in possession of the receivers ; and that the receiv- 
ers hâve refused to deliver up the certificates of stock to the petitioner. 
The prayer of the pétition is that an order may be made requiring the 
receivers to show cause why they should not make such delivery. The 
receivers hâve filed their answer, and in it say, on information and be- 
lief, that the Eastern Milling & Export Company of New Jersey did not 
authorize any assignment to the petitioner of the underwriting agree- 
ment, and that it was not through inadvertence, accident, or mistake 
that the certificates of stock above referred to were not delivered to 
the petitioner, but that they were not delivered for the reason that there 
was no agreement for their delivery. The answer further sets forth 
that the right of the petitioner to the possession of the certificates of 
stock has been denied by the underwriters who subscribed the under- 
writing agreement, and that they hâve filed a bill of complaint against 
the petitioner in a court in the city of Philadelphia, and a copy of the 
bill ,of complaint is annexed to the answer. The prayer of that bill is 
that the Corn Exchange National Bank, its ofiîcers and directors, be 
enjoined from instituting any suit or suits against the subscribers to the 
135 F.— 10 
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underwrîting agreement, and that the bank and its officers and direc- 
tors be required to surrendef and deliver to the underwriters for can- 
cellation the agreement of underwriting. 

Upon the facts as thus presented, the petitioner insists that it is en- 
titled to an order directing the receivers of the Eastern MilHng & Ex- 
port Company of New Jersey to deliver to the petitioner the certificates 
of stock in question. The corporate seal affixed to the assignment of 
the underwriting agreement is prima facie évidence that the assign- 
ment was executed by corporate authority. Parker v. Washoe Man- 
ufacturing Co., 49 N. J. Law, 465, 9 Atl. 682. But, of course, such 
presumption may be overcome by other proof. 

The receivers, however, by their answer, hâve disclosed to the court 
the fact that the persons signing the underwriting agreement insist that 
they were entitled to hâve it surrendered to them and canceled. Wheth- 
er such surrender and cancellation should be made is now an issue be- 
tween the Corn Exchange National Bank and the signers of the under- 
writing agreement. With such a fact presented to me, I ought not to 
grant the prayer of the pétition, in the absence of the signers of the un- 
derwriting agreement, and without a hearing afïorded to them. 

It has been suggested by the counsel for the receivers that this court 
might stay the proceedings on the pétition herein filed until after the 
détermination of the suit now pending in the city of Philadelphia. But 
this is not a case where such stay ought to be ordered. The rule is 
that the pendency of a suit between the same parties and for the same 
cause of action in one state is no bar to a subséquent suit brought 
in a sister state, and that the remedy of the défendant is to apply to the 
court in which the subséquent suit is brought to stay proceedings, or 
to refuse final détermination, until the suit first instituted is determined. 
Fairchild v. Fairchild, 53 N. J. Eq. 681, 34 Atl. 10, 51 Am. St. Rep. 
650. But the parties in the proceeding now before me are not the 
same as the parties in the suit pending in Philadelphia, and I cannot, 
therefore, apply the rule stated in Fairchild v. Fairchild. There is 
nothing for me to do but to dismiss the pétition, with costs. The or- 
der to dismiss it, however, will be without préjudice to the right of the 
petitioner to file a new pétition, or to institute any other proceedings 
that it may be advised are proper, at any future time. 



KIRKPATRICK v. EASTERN MILLING & BXPORT CO. (2.) 

(Circuit Court, D. New Jersey. December 14, 1904.) 

No. 57. 

1, CoBPOBATiONS — Receivers — Pétition fob Owneks to Tubn Ovee Peopebtt 

— Pbaotioe. 

A pétition for an order on the receivers of an Insolvent corporation, of 
which the court has taken charge, to turn over certain property claimed 
by the petltioners, is simply an application for Incidental administrative 
relief, and is not adapted to the détermination of substantlve issues. The 
only question to be considered, therefore, is whether the petltioners hâve 
shown such title to the property that the court ought in justice to 
direct the receivers to surrender it. 

2. Same — Mebits or Contbovbesy with Opposing Olaimants. 

Where, in such case, the property claimed consisted in certain stock 
certificates made out to the subscrlbers to an underwriting agreement to 



KIRKPATRICK V. EASTEEN MILLING & EXPOBT OO. 147 

take bonds, to which the stock was to be a bonus, and the agreement 
and bonds had been transferred by the corporation to the petitionlng bank 
as collatéral security for a loan, but not the stock, exeept Impliedly, the 
subscrlbers to the underwriting agreement, although made parties to the 
proceedings, were not entitled to set up therein, and hâve determined, 
the défenses which they had on the merits to the enforcement of the 
underwriting agreement against them. 

3. COBPOEATIONS — ASSIQNMENT OP AGEEEMENT DnDEEWEITING BONDS — CON- 

STRUCTION— MatTEBS ESSENTIAL TO ENEOBCEMENT. 

Certain persons executed an underwriting agreement with a corpora- 
tion by which they agreed to purchase bonds to be issued by It at a 
stated price, each to receive as a bonus common stock of the corpora- 
tion equal to 75 per cent, of the face of the bonds taken by hlm. The 
bonds and stock in the se%'eral amounts called for by the agreement were 
executed, but, before the time arrived for their dellvery, the bonds were 
pledged by the corporation to a bank to secure a loan, together with an 
assignnieut of the underwriting agreement, authorizing the barîk to 
enforce the same by suit In the company's name In case of default. 
For some reason the stock was not delivered to the bank. Beld, that 
the assignment carrled with it, as a neeessary incident to make it ef- 
fective, the right to such stock, and that, the corporation having beconie 
Insolvent and passed into the hands of receivers, the bank was entitled 
to an order requiring them to turn over to it the certiflcates of stofk 
which had come into their possession, that it might tender the saine, 
with the bonds, to the underwriters. 

4. Same — Assignability op tlNDERWBiTiNG Agreement. 

An underwriting agreement with a corporation by which the snh- 
scribers agreed to purchase an issue of its bonds is assignable by the cor- 
poration to a pledgee of the bonds. 

5. Same— AuTiioRiTY of Ofeicees^Pledge of Assets. 

Where the président and secretary of a corporation pledged certain of 
its bonds to secure a loan, at the same time giving the pledgee a written 
assignment of an underwriting agreement for such bonds, executed by 
them over the seal of the corporation, they were acting within the 
apparent scope of their authority ; and the pledgee, who took the assign- 
ment without notice of any limitation on their authority, is not bound by 
such a limitation, but Is entitled to enforce the contract In accordance 
with its terms. 

In Equity. Sur pétition of Corn Exchange National Bank for order 
on receivers to deliver certain certiflcates of stock, and answers of re- 
ceivers and others thereto. 

H. Gordon McCouch, Samuel Dickson, and Henry S. Drinker, for 
petitioner. 

H. Reynolds Brown, for respondents. 

ARCHBALD, District Judge.* This being a hearing on pétition 
and answer, the facts, in case of a conflict, are, of course, to be taken as 
stated in the latter, although, in the view which I take of the case, this 
is not very material. 

The character of the proceeding détermines, in large measure, the 
disposition to be made of it. It is simply for the purpose of securing 
certain incidental administrative relief, growïng out of the fact that 
the corporation which is the défendant in the original bill has been put 
by the court into the hands of receivers, and it is not, in conséquence, 
adapted or designed for the détermination of substantive issues. The 

1 Speclally assigned. 
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court îs appealed to, to direct the receivers, by whom it has assumed 
to take charge of the corporate assets and affairs, to turn over cer- 
tain property to which the petitioners lay claim, which has corne into 
the receivers' hands. Confining our attention to this question, much 
that is set up in the answer becomes immaterial; nor is there anything 
in conflict with this view in the former ruling of this court by which it 
was held that the parties to the underwriting agreement to be presently 
referred to were entitled to be lieard, and should be brought in as re- 
spondents, as they now hâve been; the cliaracter and extent of the 
hearing to be accorded them not having been passed upon. The only 
question, therefore, to be considered, is whether the petitioners hâve 
shown such title to the property in controversy that the court ought, in 
justice, to direct the receivers to turn it over to them. 

It is the undisputed fact that on January 29, 1903, by agreement in 
vvriting with the corporation whose affairs are being administcred, the 
respondents (other than the receivers), ail of whom are stockholders and 
most of whom are directors of the company, subscribed for an issue 
of $600,000 5 per cent, income bonds, which it was decided to put out. 
Thèse bonds were to be taken and paid for by them severally on or be- 
fore February 1, 1904, in varying sums, at 50 per cent, of their par 
value, and therewith they were to receive as a bonus common stock 
of the company to the amount of 75 per cent, of the face value of the 
bonds allotted to each. This undertaking, however, was never carried 
out, and, the necessities of the corporate business requiring it, on May 
13, 1903, a loan of $25,000 for two months was obtained from the Corn 
Exchange Bank, the petitioners ; the bonds and the underwriting agree- 
ment by which the respondents were obligated to take them being 
pledged as collatéral security. But whether by inadvertence or other- 
wise, the certificates for the shares of stock to which each would be re- 
spectively entitled, although actually made out and executed, were not 
turned over to the bank, and, being now in the hands of the receivers, 
by whom they were obtained along with the other papers of the com- 
pany, the présent proceeding has been instituted to secure them. 

The right of the bank to the relief asked for dépends on whether the 
written assignment by which the underwriting agreement was trans- 
ferred to it, a copy of which is given in the margin,^ was eflfective to 

=In considération of the discount by the Corn Exchange National Bank 
of the note of this company for twenty-flve thousand dollars, payable two 
months aftor date, and as security for the repayment thereof the Eastern 
Milling and Export Company hereby pledges six hundred thousand mortgage 
bonds, with the right to sell the same upon default, as specified in the 
terms of the collatéral note, and further hereby assigns, transfers and sets 
over to the Corn* Bxchange National Bank ail its right, claim and demand 
under the Mémorandum of Agreement of January 30, 1903, between the said 
comi)any and the underwriting subscribers thereto, and authorizes the said 
bank, in case of default, to bring suit in the name of the Eastern Milling and 
Export Company against any and ail of the said subscribers. 

In Witness Whereof, the Eastern Milling and Export Company has caiised 
Its corporate seal to be hereunto affixed, duly attested, this thirteenth day 
of May, 190.3. 

[Seal] Eastern Milling and Export Company. 

Attest: B. K. Freed, 

George E. Heilig, Président 

Secretary. 
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carry title to the certificates which are now demanded. Of this, as it 
seems to me, there can be no doubt. By it the milling company, in 
express terms, assigns, transfers, and sets over to the bank "ail its right, 
claim and demand under the Mémorandum of Agreement of January 
30, 1903, between the said company and the underwriting subscribers 
thereto, and authorizes the said bank, in case of default, to bring suit 
in the name of the * * * company against any and ail of the 
said subscribers." The bank is thus invested in the fullest manner 
with the rights of the company to and under the agreement, and there- 
with, by implication, with whatever is essential to the exercise and 
enforcement of those rights. To this the possession of the stock cer- 
tificates is unquestionably material. While intrinsically worthless, their 
production and tender — technically at least — is a prerequisite to any de- 
mand upon the respondents for a fulfillment of their part of the agree- 
ment, and the manifest purpose in opposing a delivery at this time is to 
block any such demand. The whole value to the bank of the underwrit- 
ing agreement, including the right to sue which is expressly given, is 
thus made to dépend on the possession of thèse certificates, which it 
must therefore be assumed it was the intention of the company that the 
bank should bave, although not expressly mentioned in the assignment. 
Batesville Institute v. Kauffman, 18 Wall. 151, 21 L. Ed. 775 ; New 
Orléans Co. v. Montgomery, 95 U. S. 16, 24 L. Ed. 346 ; Burnham v. 
Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596 ; City of Wichita 
V. Old Colony Trust Co. (C. C. A.) 132 Fed. 641 ; Gallagher v. Nichols, 
60 N. Y. 438 ; Lemmon v, Strong, 59 Conn. 448, 22 Atl. 293, 12 L. R. 
A. 270, 31 Am. St. Rep. 123 ; Esty v. Graham, 46 N. H. 169 ; Schlie- 
man v. Bowlin, 36 Minn. 198, 30 N. W. 879. They bave been long 
since made out in due form by the proper officers of the milling com- 
pany, according to the number of shares that the several parties would 
be entitled to, and nothing remains to be donc but to turn them over to 
the bank as is now asked. To this, in my judgment, they are enti- 
tled, under the showing that bas been made. 

It is said, however, that the underwriting agreement was not assign- 
able; Ijaving a distinct personal character; being made with the cor- 
poration, which alone was compétent to say when and how far it should 
hc enforced. But agreements of this kind, representing large values, 
are being constantly assigned and accepted as the basis for the organiza- 
tion of incorporated companies, and it would seriously disturb prevail- 
ing ideas in the business world if any such doctrine were announced 
as is now contended for. Recognizing this, and not being willing to go 
that far, the learned counsel for the respondents endeavors to distin- 
guish the présent case by the suggestion that the usual underwriting 
agreement is with individual promoters, in anticipation of the transfer 
to a corporation to be formed, and not, as hère, with the corporation 
itself. But this only serves to emphasize the unsoundness of the posi- 
tion taken, for with individuals, much more than with a corporation, 
which bas no personality, would the agreement take on a personal form ; 
and, as it is conceded that it would not do to impose any such limita- 
tion in the one case, neither would it in the other. 

It is further said that the resolution on which the loan from the 
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bank was predicated * only authorized a pledge of the bonds, and not an 
assignment of the subscriptions for them, and that the officers of the 
Company therefore exceeded their powers. But it is not shown that the 
bank knew anything about the resolution, or the limitation contained 
in it, if that is the construction it is to bear ; and as the making of the 
loan, and the pledging of any or ail of the corporate assets, were within 
the apparent authority of the directors, acting through the président and 
secretary, by whom the assignment was executed, backed up by the cor- 
porate seal, the bank, having parted with its money on the strength of 
the assignment, is now entitled to enforce it according to its terms. 
10 Cycl. Law & Proc. pp. 765, 903, 917. 

The other matters relied upon by the respondents, such as the alleged 
understanding with the company that they were not to be called upon, 
except under certain contingencies ; the changed conditions since the ex- 
écution of the agreement,including the insolvency of the company, which 
make it inéquitable that they should hâve to pay for worthless securi- 
ties; and the récent resolution by which they claim to hâve been re- 
leased from liability — ail go to the question whether the agreement can 
be enforced against them by the bank when it is put in shape to do so, 
and cannot be considered hère. As was well said at the argument, if 
the court cannot pass upon the merits in favor of the petitioners, as it 
certainly cannot, involving, as it would, a money decree against the 
respondents on their subscriptions, neither can it pass upon the merits 
against the petitioners, denying them the preliminary relief which they 
ask. The same may be said of the contention that the undertaking of 
the respondents being for the aggregate sum of $300,000 — 50 per cent, 
of the par value of the bonds — there is no way of adjusting this to the 
$25,000 for which it is pledged, and to which extent, therefore, it is 
alone enforceable. Without intending to prejudge this question, at- 
tention may be called to the fact that the agreement of the respondents 
is not only joint, but several ; and, even if this were not so, there would 
not seem to be any great difficulty in dealing with it either legally or 
equitably. 

Let an order be drawn directing the receivers to turn over to .the pe- 
titioners the certificates asked for, without prejvtdice otherwise to the 
rights of the respondents. 

s"Resolved that the proper offleers be authorized to make a short loan of 
$25,000 or ¥30,000, pledging as collatéral security for the same the entire 
issue of $600,000 Income bonds." 
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KIRKPATRICK v. EASTEEN MILLING & BXPOET CO. (3.) 

(Circuit Court, D. New Jersey. February 18, 1905.) 

No. 57. 

1. Eeceivees— RiGHT DP AppEAL— Obdebs not Affecting Estate. 

Receivers for an iiisolvent corporation are not entitled to appeal from 
an order of the court by which they were appointed directing them to 
deliver to an Intervener certiflcates of stoclî of the corporation which hâve 
corne into their hands, but are admittedly worthless; tbe receivers not 
being affected personally and the corporaté estate having no rights to 
protect. 

2. Same— Other Parties ArrECTED. 

But otber parties joined as respondents In a pétition to hâve certain 
certiflcates of stoclc in the hands of the receivers turned over in order that 
suit may be brought against them upon an undervvriting agreement sub- 
seribing for bonds to which the stocli was to be a bonus, are entitled to 
hâve the action of the court making such order reviewed by appeal. 

3. Bail on Appeal— Supeesedeas— Considérations Governing— Risk of De- 

LAY. 

To make such appeal a supersedeas, however, substantial bail should 
be given. Where, therefore, as the resuit of the appeal, the appellees wHl 
be prevented from bringing suit pending it, while double the amount of tho 
indebtedness for which the appellants may be ultimately found liable — 
some $2.5,000 in this case — will not be required so as to call for a bond 
of $50,000, heU, under ail the circumstances, that one of $8,000 should bo 
given ; this being to secure against the risk of delay and the possible loss 
resultlng therefrom. 

In Equity. Sur pétition of Corn Exchange National Bank, and 
application of respondents for leave to appeal from the order of the 
court thereon. 

Burr, Brown & Lloyd, for the application. 

H. Gordon McCouch and Samuel Dickson, contra. 

ARCHBALD, District Judge.* Except as it is expressly agreed 
to submit to me the question whether the receivers hâve the right, 
and should be permitted, to appeal from the order of court by 
which they were directed to turn over to the petitioning bank the 
certiflcates of stock in their hands, I should not undertake to pass 
upon it, allowing the appeal pro forma, and leaving the matter to 
be disposed of by the higher court, on motion to dismiss. But as 
it is now put, I cannot refuse to décide the point, and, upon due 
considération, I do not see that the appeal will lie. The receivers 
are not affected personally by the order, and hâve no ground to 
appeal upon that score. But conceding that, as was decided in 
Bosworth V. Terminal Railroad, 174 U. S. 182, 19 Sup. Ct. 625, 43 
L. Ed. 941, a receiver may défend, both in the court appointing him 
and by appeal, the estate in his hands against ail claims which are 
antagonistic to the rights of either or both parties to the suit in 
which he has been appointed, so far as such action does not run 
counter to conditions imposed by the court in its discrétion, nothing 

1 Specially asslgned. 
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of that kind îs presented hère. Admittedly, the certificates of stock 
are intrinsically worthless, and the only importance they hâve is 
that their possession by the bank is a technical prerequisite to be- 
ginning suit on the underwriting agreement. It is dver this that 
the battle is waged, the subscribers seeking to keep the certificates 
out of the hands of the bank, and the bank making every effort to 
obtain them, in order to perfect their claim. Outside of thèse im- 
médiate parties, it is of no concern to any one which succeeds, and 
the receivers are not warranted, therefore, in intervening. They 
are at the most mère st^keholders, and should remain indiffèrent. 
That was the position they took in their answer, and is the one 
which they should maintain. 

With the other respondents, however, it is materially différent. 
Having been admitted to come in and be heard, if they consider that 
their rights hâve been prejudiced, they are, prima facie at least, 
entitled to hâve the action of the court reviewed. And as their 
interests are distinct from those of the receivers, who hâve none, 
no question of nonjoinder can arise in their taking an appeal alone. 
It is not clear that this question was intended to be submitted to 
. me, with regard to which counsel take opposite positions in their 
briefs, but, whether it was or not, I am not prepared to deny the 
right. The place for that is in the court to which the case is to go. 

But if the appeal is not only to be allowed, but to be made a 
supersedeas, the appellees should be adequately secured. There is 
always danger in delay, and it is to protect against this hazard that 
bail on appeal is required. The right of the bank to sue on the 
underwriting agreement being hung up pending the appeal, it is 
clearly entitled to something more than security for costs mean- 
while. The only question is how much. This is somewhat difH- 
cult to détermine, and, at best, can only be more or less arbitrariiy 
fixed. The delay incident to an appeal in this instance ought not, 
in view of the coming term, to be many months, and yet contin- 
gencies not now in contemplation may extend it very much beyond 
that. Assuming that it might run into a year, and that the bank 
may be kept out of bringing suit that long — although in the end 
sustained — it can hardly be said that the whole indebtedness for 
which the underwriting agreement is held as collatéral is imperiled 
thereby, so as to call for a bond of $50,000, double the amount, as 
is asked. It is not as though the bank now had judgment against 
the appellants, fîxing their obligation to it, on which exécution 
could at once go out. There is still much litigation to ensue before 
that point will in any event be reached, and, as the appellants claim 
to hâve a complète défense when the time comes, it may never be. 
But the risk of delay is something, and, such as it is, must be borne 
b}'^ those to whom it is accorded. The other side is therefore enti- 
tled to a bond of some magnitude to fall back upon in case it re- 
sults to their loss. AU things considered, $8,000 seems to me none 
too much to ask, and that is the amount I will fix, this being sub- 
stantial without being unduly restrictive. The bank is not likely 
to be damaged beyond it by being put off, and the parties to the un- 
derwriting agreement will only be answerable for the actual loss, 
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within that amount, directly shown to hâve resulted from the taking 
of the appeal. 

The pétition of the receivers for leave to appeal is denied; that 
by the other respondents is allowed; bond in the sum of $8,000, 
with sufficient sureties, to be entered in order to make the same a 
supersedeas. 



JONES V. MISSOURI-EDISON ELECTRIC CO. et aL 

(Circuit Court, B. D. Missouri, B. D. February 21, 1905.) 

No. 4,982. 

1. CoBPOBATiOKS— Consolidation— MissouEi Statute. 

A consolidation of corporations under and in conformlty to Rev. St. Mo. 
1899, § 1334, which authorizes tlie consolidation of "any two corporations 
* * * vvhose objects and business are, in gênerai, of the same nature," 
is not invalldated by tlie fact tliat one of the constituent corporations was 
itself created by a prior consolidation. 

2. Same— Effect of Consolidation. 

Rev. St. Mo. 1899, § 1334, pro vides that "any two corporations • • • 
whose objects and business are in gênerai of the same nature may amal- 
gamate, unité, and consolidate said corporations and form one Consoli- 
dated corporation holding and enjoying ail the rights, privilèges, power, 
franchises, and property belonging to each, and under such corporate 
name as they may adopt or agrée upon." Held, that a consolidation ef- 
fected in conformity to such statute operated to extinguish the corporate 
life of the constituent companles, and that a stockholder In one of such 
companies could not maintain a bill in equity for relief or to enforce 
rights, based on the theory that the company was still In existence, and 
where the relief, if granted as prayed for, must be enforced through such 
company. 

In Equity. On demurrer to bill. 

Bomar & Bomar and Dickson, Smith & Dickson, for complainant. 
Boyle, Priest & Lehmann, for défendants. 

POIXOCK, District Jndge. This case is before the court on sepa- 
rate demurrers of the individual défendants Chas. H. Huttig and his 
associâtes and the Union Electric Light & Power Company, of Septem- 
ber 9, 1903. The facts stated in the bill, stripped of verbiage, briefly 
stated, are as follows : The complainant is, and was on the 9th day 
of September, 1903, the légal owner of 10 shares and the équitable 
owner of 992 shares, of the par value of $100 per share, of the preferred 
stock of défendant the Missouri-Edison Electric Company (herein- 
after called the "Edison Company"). That said company was duly in- 
corporated under the laws of this state on the 4th day of October, 
1897, for the purpose of manufacturing and selling electricity, with a 
capital stock of $4,000,000, one-half of said stock being preferred, and 
the remainder common, stock. That said corporation was organized 
in pursuance of a reorganization agreement of the bondholders of a for- 
mer corporation known as the Edison Illuminating Company. That 
said reorganization agreement, the articles of association, and the by- 
laws of the Edison Company as well, among other things, made this 
provision in regard to the preferred stock of the Edison Company: 
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"Each share of thîs preferred stock will entitle the holder to an annual 
dividend on the par value thereof of five per cent., if earned, and if not 
earned and paid in any given year, then ail arrears on this account 
must be paîd before any dividend is declared or paid on the common 
stock." That défendants Chas. H. Huttig, August Gehner, Herman 
Stifel, C. Marquard Forster, Eugène H. Benoist, Phillip Stock, Wil- 
liam F. Nolker, Henry Semple Ames, and William D. Ôrthwein con- 
stitute the board of directors of the Edison Company. That défendant 
the Union Electric Light & Power Company (hereinafter called the 
"Union Company"), on the 16th day of May, 1903, organized under the 
laws of this state by a consolidation of two theretofore organized and 
then existing corporations under the laws of this state known as the 
Citizens' Electric Light & Power Company and the Impérial Electric 
I/ight, Heat & Power Company, with a capital stock of the par value of 
$10,000,000. That thereafter, on the 9th day of September. 1903, 
the défendant the Union Electric Light & Power Company of Septem- 
ber 9, 1903 (hereinafter called the Consolidated Union Company) was 
organized under the laws of this state with a capital stock of $10,000,- 
000, divided into 100,000 shares of the par value of $100 per share, b}- 
a consolidation of the Edison Company and the Union Company in 
manner and form as provided by a law of this state enacted for the 
purpose of permitting the consolidation of incorporated companies ; 
the basis of such consolidation being 1 share of Consolidated Union 
stock and $5 in cash in exchange for 2 shares of preferred stock in the 
Edison Company, and 1 share of Consolidated Union stock and $.5 in 
exchange for 4 shares of common stock in the Edison Company, and 
1 share of Consolidated Union stock in exchange for 1 share preferred 
stock in the Union Company, and 1 share Consolidated Union stock 
in exchange for 2 shares of common stock in the Union Company. 
That said consolidation and the steps leading up thereto were designed 
and carried out by a certain corporation called the North American 
Company, its agents and servants (not made parties to this bill), by 
and through the assistance of the Missouri Valley Trust Company, a 
corporation (not made party to the bill), for the use, benefit, and ad- 
vantage of the North American Company. That complainant protest- 
ed against the consolidation of the Edison Company, in which he was 
a preferred shareholder, with the Union Company, and files this, his 
bill of complaint, on behalf of himself and other preferred sharehold- 
ers in the Edison Company similarly situated, to the use and benefit 
of the Edison Company. After the consolidation was effected he de- 
manded of the officers of the Edison Company a correction of the 
wrongs complained of, and a transfer on the books of the company of 
the shares of stock to which he held the équitable right. 

The relief sought by the bill is, primarily, the dissolution of the Con- 
solidated Union Company and the rehabilitation of the Edison Com- 
pany, and a decree commanding the ofificers of the Edison Company 
to recognize him as a shareholder in said company, and a transfer of 
the shares of stock of which he is the équitable owner on the books of 
the company, and an accounting of ail the property belonging to the 
Edison Company in the hands of the Consolidated Union Company as a 
resuit of the consolidation, and a decree for the recovery of the same 
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from the Consolidated Union Company on behalf of and for the use and 
benefit of the Edison Company; secondarily, and in the alternative, 
that an account may be taken of the value of complainant's stock in the 
Edison Company, and that the amount so ascertained may be decreed 
a lien on ail the property and assets of the Edison Company and the 
Consolidated Union Company, and payment thereof ordered to coni- 
plainant ; for the appointment of a receiver, and gênerai relief. 

The spécifie wrongs charged in the bill, briefly stated, are: (1) 
Want of statutory power authorizing the consolidation and the forma- 
tion of the Consolidated Union Company. (2) That the Union Com- 
pany was at the time of the attempted consolidation, and long prior 
thereto, a profitable, going, business concern, making large profits for 
its shareholders ; that it was possessed of a very large amount of 
tangible property and valuable franchises; that the Union Company, 
with which it was Consolidated, was largely indebted, and heavily over- 
stocked; that the Consolidated Union Company is capitalized in an 
amount greatly in excess of the value of the joint property of its con- 
stituent companies, bas no preferred stock to give in exchange for 
the preferred stock of complainant in the Edison Company, and for 
thèse reasons the attempted consolidation was manifestly unjust and 
inéquitable to the preferred shareholders in the Edison Company. (3) 
That said consolidation was procured by the North American Com- 
pany, its agents and servants, aided by the Missouri Valley Trust Com- 
pany, operating through the individual défendants, the directors and 
managing officers of the Edison Company, fraudulently, for the use, 
advantage, and benefit of the North American Company, with the in- 
tent of uniting and consolidating ail the light, beat, and power com- 
panies of the city of St. Louis into one concern in violation of the 
anti-trust laws of the state. (4) That the directors and officers of the 
Edison Company, on proper demand made, refused to transfer the 
shares in said company, to which complainant held the complète 
équitable title, to him on the books of said company. (5) That the 
officers of the Edison Company, when appealed to for that purpose, re- 
fused to right the wrongs and grievances of complainant; hence bis 
resort to equity. The separate demurrers lodged against this bill chal- 
lenge its sufficiency on two grounds: multifariousness and want of 
equity. 

The question first arising for considération upon an examination of 
this bill is, are the averments therein contained sufficient to authorize 
a decree avoiding the consolidation of 1903 ? The requisite and neces- 
sary power relied upon to support this consolidation is found in sec- 
tion 1334, Rev. St. 1899 of this state, which provides, as follows: 

"Sec. 1334. Consolidation of Companies, How Elïeeted. Any two corpora- 
tions now existing under gênerai or spécial laws or which may be hereafter 
created, whose objects and business are in gênerai of the same nature, may 
amalgaraate, unité and eonsolidate said corporations and form one Consolidated 
corporation, holding and enjoying ail the rights, privilèges, power, franchises 
and property bclonglng to each, and under such corporate name as they may 
adopt or agrée upon ; such consolidation shall be made by agreement in writ- 
ing, by or under the authority of the board of directors and the assent of the 
owners of at least three-flfths of the capital stock of each of said corpora- 
tions, and a certiflcate of the fact of such consolidation, with the name of the 
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Consolidated company, shall be recorded In the office of the recorder of deeds 
of the elty or county In whlch sueh corporation Is located, and a certifled copy 
of sueh recorded instrument shall be flled in the office of the Secretary of 
State : provided, that no sueh consolidation shall in any manner affect or 
Impair the rights of any eredltors of elther of said corporations : and provided 
t'urther, that corporations so consolidating shall aceept the provisions of this 
article. Sueh agreement may provide for the number of directors of said 
corporation, not exceeding thirteen." 

The bill concèdes the challenged consolidation to hâve been in form 
regular, and in compliance with the conditions prescribed in this act, 
but dénies the right of the Union Company to again consohdate with 
the Edison Company, of which complainant was at the time a preferred 
shareholder. That is to say, the bill challenges the re-exercise by a 
corporation of the power of consolidation granted by this act, upon 
the theory, when once sueh power has been employed, it becomes ex- 
hausted. It is fundamental law that the right to exercise sueh a vital 
î)Ower of a corporation as contemplâtes the turning over of ail its cor- 
porate property, including its right to be a corporation and to hold and 
use its corporate powers, franchises, and privilèges, and which results, 
when employed in the extinguishment of its corporative life, must 
be found in some positive plenary législative grant either in the arti- 
cles of association of the corporations consolidating or in the gênerai 
law of the land. Sueh power cannot be implied. Nugent v. The 
Supervisors, 19 Wall. 241 ; 23 L,. Ed. 83 ; Pearce v. Madison, etc., R. 
R. Co., 21 How. 441, 16 t,. Ed. 184; Clearwater v. Meredith, 1 Wall. 
25, 17 L. Ed. 604. It is also firmly settled by authority, if ample 
statutory power is found wanting authorizing either of the constit- 
uent companies to consolidate with the other, the entire consolidation 
is unauthorized and void. St. Louis Railroad v. Terre Haute Railroad, 
145 U. S. 393, 12 Sup. Ct. 953, 36 h. Ed. 748 ; Louisville & Nashville 
R. Co. V. Kentucky, 161 U. S. 677, 16 Sup. Ct. 714, 40 L. Ed. 849. 
Hence the question hère arising for considération is, did the Union 
Company, formed by consolidation under the terms of the act quoted, 
hâve the power to reconsolidate with the Edison Company under the 
terms and provisions of the act? 

From an examination of the act it will be seen, in express terms, to 
authorize any two corporations then existing or thereafter brought 
into existence, without restriction or limitation, to consolidate and form 
one corporation. Therefore, by necessary construction, when the 
Citizens' Electric Light & Power Company consolidated with the Im- 
périal Light, Heat & Power Company, forming the Union Company, 
the constitutent companies passed out of existence and ail their prop- 
erty, franchises, rights, and powers merged into, were consolidated 
with, and thereafter exercised by the Union Company. The act does 
not in terms, neither by necessary implication nor by implication at ail, 
inhibit any corporation, whether formed by consolidation or otherwise, 
from availing itself of the power of consolidation conferred by the terms 
of the act. Therefore the question is, may this court, then, by con- 
struction of the act, exclude from its opération a corporation, though 
formed by consolidation, not excluded therefrom by the language there- 
in employed by the la wmaking power? I think not. No case author- 
izing sueh a holding has been cited by solicitors for complainant, and 
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presumptively, therefore, no such case may be found. Aside from 
this, corporations are purely the créatures of statutory law, created, 
controlled, and terminated by law. To my mind, the state, in the 
exercise of its législative power, untrammeled by constitntional inhibi- 
tion, may grant, withdraw, or refuse to corporations created by it the 
power of consolidation upon such terms and conditions and under such 
restrictions and limitations as it may see fit. In this case, as has been 
seen, the state has unqualifiedly and without limitation granted the 
power of consolidation to any two corporations whose objects and 
business are in gênerai of the same nature, as were the objects and busi- 
ness of the Edison and Union Companies, the consolidation of which 
is hère challenged. This act was in effect at the time the complainant 
became a stockholder in the Edison Company. He therefore pur- 
chased his shares with full knowledge of the fact that the company 
might lawfully do that of which he now complains, to wit, consolidate 
with any other corporation of the state whose objects and business were 
of the same gênerai nature. Such consolidation he could not, in the 
first instance, hâve prevented, had he so desired, and he cannot now be 
heard to challenge the legality of a consolidation perfected in accord- 
ance with the terms and conditions imposed by the act. Nugent v. 
The Supervisors, 19 Wall. 241, 32 L. Ed. 83 ; Town of East Lincoln v. 
Davenport, 94 U. S. 801, 24 L. Ed. 322 ; County of Scotland v. Thom- 
as, 94 U. S. 682, 24 L. Ed. 219 ; Wilson v. Salamanca, 99 U. S. 499, 
•35 L. Ed. 330 ; Empire v. Darlington, 101 U. S. 87, 25 L. Ed. 878 ; 
Menasha v. Hazard, 102 U. S. 81, 26 L. Ed. 83 ; Harter v. Kernochan, 
103 U. S. 662, 26 L. Ed. 411 ; County of Tipton v. Locomotive Works, 
103 U. S. 523, 26 L. Ed. 340; New Buffalo v. Iron Company, 105 U. 
S. 73, 26 L. Ed. 1024. 

While unnecessary to a décision of the question now presented, it 
may well be doubted whether, in a case where there is apparent légis- 
lative power conferring the right of consolidation, as there is hère, 
and a consolidation in compliance with such législative power has been 
efïected, and the Consolidated company becomes a de facto, if not a de 
jure, corporation, the complainant, a stockholder in one of the constit- 
uent companies, would hâve any standing in court to question the 
validity of the consolidation. The right to so do would seem from tlie 
authorities to réside rather in the state through its proper law officers. 
Toledo, St. L. & K. C. R. Co. v. Continental Trust Company, 95 Fed. 
497, 36 C. C. A. 155. 

The power to consolidate under the act in question being upheld, 
and the consolidation proceedings being by the bill conceded to be in 
accordance with the conditions and provisions of the act, it only re- 
mains to détermine the légal effect of such consolidation upon the con- 
stituent companies. The solution of this question, of course, must 
dépend upon the act itself. Was the effect of the consolidation the 
extinguishment of the consolidating corporations and the formation 
thereby of a new corporation possessed of ail the property, rights, and 
franchises of the constituent companies, or did the constituent com- 
panies remain in existence ? The act provides : • 

"Any two corporations now existing under gênerai or spécial laws, or which 
may be hereafter created, whose objects and business are in gênerai of the 
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same nature, may amalgamate, unité and consolidate sald corporations and 
form one Consolidated corporation, holding and enjoying ail the rights, privi- 
lèges, power, franchises and property belonging to each, and under such cor- 
porate name as they may adopt or agrée upon." 

Pardee, Circuit Judge, delivering the opinion in New Orléans Gas 
Light Company v. Louisiana Light, etc., Company, 4 Woods (U. S.) 
90, 11 Fed. 277, says : 

"Where the consolidation act authorizes two corporations to consolidate and 
form one Consolidated corporation, holding and enjoying ail the rights, etc., 
belonging to the constituent corporations, the old corporations are dissolved 
and a new corporation is created." 

In Keokuk & Western Railroad v. Missouri, 152 U. S. 301, 14 Sup. 
Ct. 592, 38 L. Ed. 450, Mr. Justice Brown, delivering the opinion of 
the court, construing a former act of this state in many respects similar 
to that under considération, says : 

"Looking at the act in question in this case, we find that by section 1 any 
Missouri railroad company whose traek should connect wlth the road of an 
adjoining state was authorized to make and enter into an agreement witb 
such Connecting company for the consolidation of the stock of the respective 
companies whose tracks should be so connected, making one company of the 
two, whose stock should be so Consolidated upon such terms, conditions, and 
stipulations as iniglit be mutually agreed between them ; that by section 2 
'such consolidation shall not be made, unless the terms and provisions there- 
of shall be approved by a majorlty of the stock, or the holders of a majority 
of the capital stock in each of said conipanies whose stock shall be Consoli- 
dated' ; that by section 3 the board of directors were authorized to adopt by 
resolution a new corporate name for the Consolidated company, and call in 
the certificates of stock then outstanding in each company, and exchange them 
for stock in the new company ; and providing that a copy of the consolidation 
agreement and the name adopted for the new company 'shall be filed with the 
Secretary of State, and shall be conclusive évidence of such consolidation, and 
of the corporate name of the consolldated company.' It is difflcult to see how 
the Législature could provide more clearly for the extlnguishment of the prior 
companies and the formation of a new one than by providing that the two 
companies shall become one, that new certificates of stock shall be issued in 
exehange for the stock of the constituent companies, and that the consolida- 
tion agreement shall be recorded with the Secretary of State as the charter 
of the new company. In our opinion, this was the efCect of the act in ques- 
tion." 

It was clearly the législative intent that a consolidation under the 
terms of the act in question should resuit in the extinguishment of 
the old and the création of a new corporate life. It is not apparent in 
what manner such consolidation would in any way contravene the pro- 
visions of the anti-trust laws of the state. 

From what has been said, it must follow as a necessary séquence, in so 
far as the bill seeks relief in disafRrmance and avoidance of the con- 
solidation made and the rehabilitation of the Edison Company, the 
bill is without equity. The life of the Edison Company having been 
extinguished by the consolidation made, no relief can be granted 
through complainant on behalf of or against that corporation or its 
former board of directors. 

Of what rights in law or equity complainant is possessed against the 
Consolidated Union Company by reason of its assumption of his con- 
tract relations with the extinguished Edison Company it becomes un- 
necessary and improper to hère détermine, for that the granting of 
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such relief would be utterly inconsistent with the entire frame and scope 
of the bill as now presented. Such relief, when granted, must be based 
upon and in récognition of the validity of the consolidation hère chal- 
lenged and the extinguishment of the Edison Company, through whom 
relief is now sought by complainant, whereas the averments of the 
présent bill are diametrically opposed to the conclusion reached as to 
the validity and effect of the consolidation and formation of the Con- 
solidated Union Company. 

It follows the demurrers must be sustained, and the bill dismissed. 
It is so ordered. 



MANNING V. BERDAN et al. 
(Circuit Court, D. New Jersey. February 15, 1905.) 

1. Equitt Jubisdiction— Adéquate Remedy at Law— Suit for Canceli,a- 

TiON OF Note. 

A fédéral court of equity haa jurisdlction of a suit for the cancellation 
of a promissory note alleged to hâve been obtained from complainant by 
fraud, the remedy at law not bcing plain, adéquate, and complète. 

2. Cobporations— Fraud of Promotees— Basis fob Equitable Relief. 

False and fraudulent représentations made in a prospectus issued by 
the promoters of a corporation respecting the value of property whlch 
was to be transferred by them to the corporation when organized, afCord 
ground for équitable relief against the corporation in behalf of one who 
subseribed for its stock in reliance on such représentations. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
244-265. 

Acts of corporators and promoters, see note to Yeiser v. United States 
Board & Paper Co., 46 C. C. A. 576.] 

In Equity. On application for preliminary injunction. 

William P. Chapman, Jr., and Robert H. McCarter, for complain- 
ant. 
John W. Harding, for défendants. 

LANNING, District Judge. A motion has heretofore been made 
in this cause by the défendant the W. K. Niver Coal Company to 
dismiss the bill of complaint for want of jurisdiction. The motion 
was denied. See opinion (C. C.) 132 Fed. 382. The cause now 
cornes before the court on an application by the complainant for 
an injunction to restrain the further prosecution of an action at 
law, and has been heard on the bill of complaint, with the affidavits 
thereto annexed and the answering affidavits. It appears that 
William N. Berdan instituted an action at law in the Suprême 
Court of the state of New Jersey against Henry S. Manning to 
recover the sum of $51,250 upon a promissory note given by Man- 
ning to the order of the W. K. Niver Coal Company. The action 
was removed to this court. The parties in it are William N. Berdan, 
plaintiff, and Henry S. Manning, défendant. The parties in this 
suit are Henry S. Manning, complainant, and William N. Berdan 
and the W. K. Niver Coal Company, défendants. The objects of 
the bill are to secure an injunction to stay the action at law, to com- 
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pel the surrender of the note of the complainant for cancellatîon, 
and to secure a discovery in aid of the relief sought. The substance 
of the complaint is that William K. Niver and John B. McDonald, 
copartners in the mining business, caused tlie W. K. Niver Coal 
Company to be organized as a corporation under the laws of the 
State of Pennsylvania for the purpose of conveying to the corpora- 
tion the property and business of the copartnershlp, and to the 
end that the corporation might acquire certain other mining prop- 
erties; that the corporation and Niver and McDonald issued a 
prospectus concerning the affairs of the corporation, containing 
fraudulent overvaluàtions of the copartnership property, and other 
fraudulent misrepresentations of material facts ; that the author- 
ized capital stock of the corporation was $2,000,000, and that it had 
provided for an issue of $1,000,000 of its mortgage bonds ; that the 
most of the stock and a large part of the bonds were issued to Niver 
and McDonald as a considération for their copartnership property 
and business on a basis of enormously inflated values of that prop- 
erty and business ; that the facts which would show thèse inflated 
values were concealed in the prospectus and by the corporation and 
its promoters and agents ; that, relying on the prospectus and the 
statements of one R. A. C. Smith, who was authorized to act for 
the corporation and whose statements the complainant déclares to 
hâve been false, the complainant was induced to sign a contract 
for the purchase of $50,000 of the mortgage bonds and 250 shares 
of the corporation's capital stock, and to give therefor his promis- 
sory notes for $50,000, which were subsequently renewed by a 
single note for $51,250, being the amount of the original notes with 
interest, and being the note which the complainant now seeks to 
hâve surrendered and canceled ; that the complainant had no knowl- 
edge of the alleged misrepresentations and concealments when he 
gave the last note ; and that on discovery of the facts he promptly 
rescinded the contract, tendered to the corporation the 250 shares 
of the capital stock which he had received (no bonds ever having 
been delivered to him), and demanded the surrender to him of the 
promissory note. 

The fîrst objection made by the défendants to the granting of the 
injunction is that the complainant has an adéquate défense .to the 
action at law. In urging this objection, the attention of the court 
has been directed to section 723 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 583]. This section provides that "suits in equity 
shall not be sustained in either of the courts of the United States 
in any case where a plain, adéquate and complète remedy may be 
had at law." The primary object of the bill, however, is to secure 
a surrender of the note and its cancellation. Section 723 does not 
alter the rule that was in force prior to 1789, when it was first en- 
acted, concerning the power of a court of equity to assume juris- 
diction in a case triable at law. In Royce v. Grundy, 3 Pet. 215, 
7 L. Ed. 655, the court said concerning this section that: 

"It Is merély declaratory, m.nklng no altération whatever In the rules of 
equity on the subject of légal reuiedy. It is not enough that there is a remedy 
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at law. It must be plain and adéquate, or, in other words, as practleal and 
efficient to the ends of justice and Its prompt. administration as the remedy 
in equity." 

In Jones v. Bolles, 9 Wall, 364, 19 L. Ed. 734, it appears that 
BoUes, on behalf of himself and ail other stockholders of the Min- 
erai Point Mining Company, filed his bill of complaint against 
Jones and the mining company for an injunction to restrain Jones 
from suing for, claiming, or demanding against the mining com- 
pany the purchase money of a certain tract of mining land which 
he had conveyed to the mining company. The matter set forth in 
the bill as a ground for the relief prayed for was a charge of mis- 
representation, concealment, and fraud on the part of Jones, he 
being an agent of the mining company, whereby he induced Bolles 
to purchase for himself and others capital stock of the mining com- 
pany. Jones answered the bill, denying the principal charges in it. 
The Circuit Court for the District of Wisconsin enjoined Jones 
from bringing any action at law against the mining company, di- 
rected him to exécute a release, and declared the agreement en- 
tered into between him and the mining company, which he had 
concealed from Bolles, to be void. On the appeal Mr. Justice Brad- 
ley said: 

"It is objected tJiat a court of equity bas no jurisdictlon of tbe case because 
the law affords a complète remedy In damages. Thls objection is groundless. 
Equity bas always had jurisdiction of fraud, mlsrepresentation, and conceal- 
ment ; and it does not dépend on discovery. But in this case a court of law 
could not give adéquate relief. Tbe agreement complained of is perpétua! 
in its nature, and the only effectuai relief against it, wbere tbe keeping of 
it on foot is a fraud against parties, is tbe annulment of it. This cannot be 
decreed by a court of law, but can by a court of equity." 

In Metler's Administrators v. Métier, 18 N. J. Eq. 270, the com- 
plainant filed a bill praying for a perpétuai injunction to restrain 
an action at law upon a promissory note which had been given 
without considération, and for a surrender and cancellation of the 
note. The défendants demurred to the bill, and set up as a dé- 
fense that the complainants had an adéquate remedy at law. But 
the chancellor held that in such a case the remedy at law was not 
complète, and that the promissory note, which appeared to be valid 
on its face, might, in case of a discontinuance of or nonsuit in the 
action at law, be held until the évidence of its being without con- 
sidération should be lost, when a suit on it brought against the 
maker or his représentatives might be successful. "In such case," 
said the chancellor, "the jurisdiction of courts of equity to order 
the security to be given up to be canceled is now well established. 
There bas been some diversity ôf opinion and décision on this point, 
and more in cases when the instrument asked to be canceled is at 
law void on its face; but even then the weight of authority is in 
favor of it. In cases where the instrument is on its face valid, and 
especially if negotiable, the jurisdiction of the court is founded upon 
principle adopted among other cases in bills quia timet, and is now 
settled by authority." The decree of the chancellor was afiirmed 
by the New Jersey court of last resort. See 19 N. J. Eq- 457, 
135 F.— 11 
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The reasonableness of suCh a rule is well illustrated in this case. 
Bythe bill of complaint it is charged that the W. K. Niver Coal 
Company, the payée mentioned in the note, transferred it to Berdan 
after maturity, without considération, and with notice that Man- 
ning claimed a good défense thereto; and, further, that Berdan is 
not the bénéficiai owner'of the note, has no real interest in it, and 
that he holds it for the use and benefît of the W. K. Niver Coal 
Company. Berdan does not claim to hâve any interest in the note. 
In his afhdavit he says that the note was transferred to him by 
John B. McDonald, to the end that he (Berdan) might bring action 
thereon "for the benefit of the said John B. McDonald." Berdan 
may discontinue the action at law commenced by him, and deliver 
the note back to his transferror, who may again cause another ac- 
tion at lav;r to be commenced against Manning, or, in the event of 
his death, against his représentatives. If the note was in fact ob- 
tained from the complairiant by the fraud of the W. K. Niver Coal 
Company or of its agents, and if Berdan is chargeable with notice 
of that fraud, the complainant should not be denied the relief which 
a court of equity may give him. In such circumstances he cannot 
hâve, in an action at law, "a plain, adéquate, and complète remedy," 
and therefore there is nothing in section 723 of the Revised Statutes 
|U. S. Comp. St. 1901, p. 583] that prohibits his application to a 
court of equity for the relief which it may afford. 

Another objection by the défendants to the granting of the in- 
junction prayed for is that neither the bill of complaint nor the 
affidavits annexed thereto show any misrepresentations or conceal- 
ments of material facts for which the W. K. Niver Coal Company 
can in any wise be held responsible. This objection I deem to be 
without merit. Some of the allégations in the bill of complaint 
hâve already been set forth. Another important one is that by the 
law of the state of Penns}dvania, under which the W. K. Niver Coal 
Company is organized, it is provided that no corporation shall issue 
stock or bonds except for money, labor donc, or property actually 
received ; that ail fictitious increase of stock or indebtedness over 
and above the honest valuation of the property received in consid- 
ération therefor shall be void ; that the holders of the shares of 
stock of a corporation which hâve not been fuUy paid shall be liable 
to creditors of the corporation for its debts to the extent of the 
unpaid portion of the capital stock; and that, if the complainant 
shall continue to hold the shares of stock delivered to him without 
objection, and without rescission of the contract under which those 
shares were delivered to him, he may be held liable for the debts 
of the corporation. I do not find that the allégation concerning the 
law of the state of Pennsylvania is verified by any afïidavit, but 
the allégation as to the overvaluations of the property and business 
of Niver and McDonald, and as to the suppressions of material facts 
in the prospectus, are verified. The complainant says the pro- 
spectus was shown to him at the time his signature to the contract 
of purchase was obtained, and that he relied whoUy upon his con- 
fidence in the promoters of the corporation, and without personal 



MANNING V. BEKDAN. 163 

examination of the properties acquired or intended to be acquired 
by the corporation. If thèse allégations shall be substantiated by 
due proof.on final hearing, I fail to see why the complainant will 
iiot be entitled to the relief he seeks. It seems to me such relief 
would be in accord with the principles of well-considered précé- 
dents. 

Another objection is that section 724 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 583] deprives the complainant of any 
redress in equity. The provision of that section is that : 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, requlre the parties to produce bocks or writ- 
ings in their possession or power, which contain évidence pertinent to the 
issue, in cases and under circumstances where they might be compelled to 
produce the same by the ordinary rules of proceeding in chancery." 

The objection is groundless. It is only "parties" to an action at 
law that can be compelled to produce such évidence. The W. K. 
Niver Coal Company is a party défendant to this suit because the 
complainant charges that it is the real party in interest, but it is 
not a party to the record in the action at law, and, of course, can- 
not be compelled to produce in that action any books or other doc- 
uments under the provisions of the 724th section. 

There is one feature of the case, however, that renders it improper 
to isstie an injunction before the bill of complaint shall hâve been 
amended, notwithstanding the defect in the bill now to be referred 
to has not been objected to by the défendants. In the affidavit of 
David T. Price, filed by the défendants, it is said that John B. 
McDonald purchased the note in question from the W. K. Niver 
Coal Company for the sum of $50,000 in cash, and that, after Man- 
ning had refused to pay the note, he transferred it to Berdan. Ber- 
dan, as already stated, swears that the note was transferred to hini 
by McDonald. Manning, in his reply affidavit, swears, on infor- 
mation and belief, that the note was discounted on or about its 
date by the Mercantile National Bank of the City of New York for 
the benefit of the W. K. Niver Coal Company. If the allégations 
of the bill of complaint concerning McDonald's relations to the 
W. K. Niver Coal Company are true, McDonald can hâve no better 
right to recover on the note than the W. K. Niver Coal Company 
itself. In view of the affidavits of Price and Berdan, the bill should 
be amended by making McDonald a party thereto. This the com- 
plainant has already offered to do. 

Upon a suitable amendment to the bill of complaint, an injunc- 
tion will be allowed restraining the prosecution of the action at 
law until the further order of the court. 
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r DBV3LIN V. McLBOD. 

(Circuit Court, W. D. New Yorfe. December 22, 1904.) 

1. Tbade-Maeks— WosDs Indicating Quality. 

TLe words "Toothaehe Gum," used to designate a médicinal préparation 
for the relief of toothaehe, were suggestive of the ailment and its prob- 
able cure, and designated quality, rather than the orlgln or ownership 
of the article, and were therefore not subject to appropriation as a 
technical trade-mark. 

[Ed. Note. — Arbltrary, descriptive, or flctitious character of trade-marlîs 
and trade-names, see note to Searle & Hereth Co. v. Warner, 50 0. C. A. 
323.] 

2. Same— Unfaie Compétition— Feaud. 

Where, In a suit for unfalr compétition, It was apparent that confusion 
was lilîely to arise because of defendant's imitation of plaintilï's paclcage. 
an Intent to defraud would be presumed. 

[Ed. Note. — Unfalr compétition, see notes to Scheuer v. Muller, 20 C. 0. 
A. 165 ; Lare v. Harper, 30 C. C. A. 3T6.] 

3. Same— Evidence. 

In a suit to restrain défendant from alleged unfalr compétition in the 
sale of "Toothaehe Gum" In pacliages similar to complainant's pacli:age, 
évidence held to show such a similarlty as to entitle complainant to an 
injunction. 

4. Same— Lâches. 

Where complainant, the original manufacturer of "Deut's Toothaehe 
Gum," had no linowledge of defendant's use In the TJnlted States or else- 
where Of the words "Royal Toothaehe Gum" to designate hls commodity 
untll 1902, and plaintiff brought suit proniptly thereafter to enjoln such 
use, and to restrain défendant from selling bis commodity In packages 
similàr' to complainant's packages, complainant was not barred from re- 
lief by lâches. 

[Ed. Note. — Lâches as a défense in sults for Infrlngement of trade-mark 
or trader-name, see notes to Taylor v. Spindle Co., 22 C. C. A, 211 ; Rich- 
ardson v. D. M. Osborne & Co.j 36 C. C. A. 613.] 

5. Same— Injunction— Damages. 

Where, i» a suit for tinlawful Compétition, the gist of the action waa 
defendant's use of a label simllar to that used by complainant, the fact 
thàt defendant's use thereof at the tlme suit was brought had been In- 
considerable did not warrant the refusai of an injunction, though the use 
was InsufScIent to entitle complainant to an accounting. 

In Equity. 

Forbes & Haviland (Charles T. Haviland, of counsel), for complain- 
ant. 

Frank Gibbons, for défendant. 

HAZEL, District Judge. Complainant seeks to restrain the défend- 
ant from using the words "Toothaehe Gum" in the sale of an article to 
alleviate or cure pain in a tooth. A technical trade-mark right is claim- 
ed by complainant in the words mentioned. The bill also charges unfair 
compétition in trade, by imitating the dress and style of complainant's 
package. The facts, though in conflict, tend to show that complainant 
began the manufacture of Dent's Toothaehe Gum in Toronto, Canada, 
in 1886, and that the same has been sold in the United States since 
1889 or 1890. The article is contained in a two-drachm vial wrapped 
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in an orange-color label. Upon the label is printed in plain black type 
the words : 

"Dent's Toothaehe Gum. Stops toothache Instantly. Will not run or 
spread in the mouth. This is not a cbewing gum. Directions on Inside 
label. Sole proprietors C. S. Dent & Co., Détroit, U. S. A." 

This form and size of package, style and color of label and type, hâve 
been continuously used by complainant, without change, except that tlie 
words "London, England," were added in 1897. The défendant also 
manufactures and sells a toothache gum similarly put up, in vials of the 
size and shape, color of label, style and color of type, and gênerai ap- 
pearance, of complainant's package ; using, hovvever, the words "Royal 
Toothache Gum" to attract attention to his vendible goods. The label 
also has printed thereon the words : 

"Stops toothaehe at once. An insoluble gum or wax. Will not burn the 
mouth. Full directions on label. Made by The J. Bell McLeod Medicine Co., 
Buffalo, N. Y." 

The opaque profile of a man's face has occasionally been printed upon 
some of the labels used by défendant. It is admitted, however, that a 
label having printed upon it the silhouette figure mentioned has not been 
largely used, and accordingly no attention need be given to this form of 
label. The défendant began the manufacture of his commodity in 1893 
or 1894. He claims the term "Toothache Gum" originated with one 
Gibbons, who began the manufacture of a similar article in. 1888, and 
placed the same on the market in packages similar to those used by com- 
plainant, except as to color of label. It sufiîciently appears, however, 
that complainant's adoption of the name and the character of the label 
used in the United States was prior to that of défendant or any other 
person. Assuming, therefore, that the complainant was the first to 
adopt the name and style of dress, the first question is whether he has 
an exclusive proprietary right to appropriate the term claimed as a 
trade-mark, in the absence of fraud and déception. The rule is un- 
assailable that the use of words, letters, or symbols as a mère indicia to 
the quality, class, and character of style of the vendible goods to whicli 
they are affixed, cannot be adopted as a valid trade-mark. Coats v. 
Merrick Thread Co., 149 U. S. 563, 13 Sup. Ct. 966, 37 L. Ed. 847 ; 
Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 L. Ed. 
1144; Barrett Chemical Co. v. Stern, 176 N. Y. 27, 68 N. E. 65. The 
common words "Toothache Gum" are certainly suggestive of the ali- 
ment, and its probable cure by the use of the medicated application to 
the painful tooth or gums. Their adoption dénotes the character of the 
article sold, and its efHciency as a curative médicinal préparation, rather 
than origin or ownership, and hence they are not entitled to protection 
as a technical trade-mark. 

As to unfair compétition : The law of unfair trade is thus compre- 
hensively stated by Judge Coxe in Hilson Co. v. Foster et al. (C. C.) 80 
Fed. 896 : 

"No man has a right to use names, symbols, signs, or marks which are In- 
tended or calculated to represent that his business is that of another. No 
man should in this way be permltted to appropriate the fruits of another's 
industry, or impose his goods upon the public by inducing it to believe that 
they are the goods of some one else." 
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The gênerai rule governing this class of cases is stated by the Su- 
prême Court as follows : 

"If the form, marks, contents, words, or the spécial arrangement of the 
same, or the gênerai appearance of the alleged infrlnger's devlce, Is such 
as wlll be likely to mislead one in the ordinary course of purchaslng the 
goods, and Induce him to suppose he was purehasing the genulne article, then 
the similitude Is such as entitles the injured party to équitable protection." 

McLean v. Fleming, 96 U. S. 345, 24 L. Ed. 838; Lawrence Mfg. 
Co. V. Tennessee Mfg. Co., 138 U. S. 549, 11 Sup. Ct. 396, 34 L. Ed. 
997 ; Coats v. Merrick Thread Co., supra. 

The application of this rule, based upon a fair inference drawn from 
the évidence, would seem to establish that the défendant, by fraud and 
déception, palmed off his article for that of complainant. True, fraud, 
in cases of unfair compétition, is the essence of the relief sought, and 
should be clearly proved ; but where a similarity of style and color of 
label and type, size of package, spacing, and marginal Unes, when col- 
located, is présent, the existence of a wrongful intention in a case like 
this is persuasive. Moreover, when it is apparent that confusion is 
likely to arise because of the imitation and resemblance, an intent to 
deceive may be presumed. There is no conclusively direct évidence 
that confusion lias resulted from the similarities pointed out, nor is 
there évidence of actual sales of one product for the other, or even of 
a mistake of one for the other, or any représentation of palming off the 
toothache.gum of the défendant for that of the complainant. Never.- 
theless, by the adoption of the collocated prominent features found in 
complainant's label and style of dress, an attempted déception is shown, 
and no such differentiation in the vendible goods of the défendant exists 
as to warrant a déniai of the protection of a court of equity. The 
pertinent rule is plainly stated in ColUnsplatt v. Finlayson et al. (C. C.) 
88 Fed. 693, as follows : 

"Nor do thèse courts [i. e., fédéral] require spécifie proof of purcbases by 
Individuals actually deeeived, when the labels themselves show an attempt 
at déception which appears to be well-calculated to deceive." And again : 
"Inspection of the labels must earry conviction to any unbiased and intelli- 
gent mind that the later label was prepared by some one who had seen the 
earller one, and that it was designed, not to dlfCerentiate the goods to whieh 
it was afSxed, but to simulate a resemblance to complainant's goods suf- 
ficiently strong to mislead the consumer, although containing variations suf- 
fieient to argue about, should the designer be brought into court." 

In the récent case of Enterprise Mfg. Co. v. Landers, Frary & Clark, 
131 Fed. 241, the Circuit Court of Appeals for this circuit states the rule 
in thèse words : 

"A court of equity will not allow a man to palm ofC hls goods as those of 
anotber, whether his mlsrepresentations are made by word of mouth, or, 
more subtly, by simulating the collocation of détails of appearance by which 
the consuming public bas come to recoguize the product of his competitor." 

The principal words on the label of the défendant are very much the 
same as those on complainant's label ; the vials are practically the same 
size— the defendant's but one-half drachm larger ; the gum in the vial 
emits a similar médicinal odor; and the size of the lettering, the color 
of the ink and labels, are certainly similar. As has been stated, the 
figure of the man's face upon the defendant's label is only occasionally 
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used. From its omission upon the labels principally used, oi its entire 
abandonment — a fact which may be inferred from the testimony — an 
intent to enhance the similarity to complainant's packages may be pre- 
sumed. Furthermore, it is admitted that in February, 1902, the de- 
fendant put up an article called "Bent's Toothache Gum," in form and 
size of vial, color of label, size and style of type, in imitation of com- 
plainant's package. Upon this point défendant testifies that the pack- 
ages in question (about one gross in amount) were manufactured un- 
der his supervision at the request of one Bent. Although the produc- 
tion of the label having the name "Bent" printed upon it, in imitation of 
the name "Dent" on complainant's label, has been discontinued, the is- 
suance of such label is thought to hâve some bearing upon defendant's 
intent to imitate complainant's article, which the évidence shows has 
been widely advertised. 

Défendant contends that the doctrine of lâches has application. Com- 
plainant had no knowledge of the use in the United States or elsewhere 
by défendant of the words "Royal Toothache Gum" to designate his 
commodity until some time in the year 1903, and it is thought, there- 
fore, that lâches will not bar complainant's relief, especially as the ac- 
tion was promptly brought. Moreover, the use by défendant of the 
yellow label, size and style of vial and type complained of, which is 
the gist of the unfair trade feature of this controversy, has been in- 
considerable ; and hence the refusai of a decree of injunction is not war- 
ranted, though no case for an accounting is presented. Rahtjen's Am. 
Composition Co. v. Holzappel's Composition Co., 101 Fed. 257, 41 C. 
C. A. 329; Menendez v. Holt, 128 U. S. 524, 9 Sup. Ct. 143, 32 L. Ed. 
526. 

A decree may be entered, without costs, enjoining the défendant from 
the use of the words "Toothache Gum" in connection with a style of 
type similar to that used by complainant on a label of the same or sim- 
iiar color as that of complainant, and also enjoining the use of the word 
"Bent" in connection with such style of packages as herein described. 
So ordered. 



DEVLIN V. PBBK et al. 
(Circuit Court, S. D. New York. December 23, 1904.) 

1. Unpatb Compp;tition— Imitating Package. 

Though the words "Toothache Gum" are descriptive, and therefore may 
not be appropriated as a technical trade-mark, défendant may, on the 
ground of unfair compétition, be enjolned from using the words in con- 
nection with a style of type used by complainant, and on a label of sim- 
ilar color. 

[Ed. Note. — Unfair compétition, see notes to Scheuer v. Muller, 20 C. 0. 
A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Actions— Peesons TJsing Tbade-Nasie. 

Laws N. Y. 1900, p. 452, e. 216, § 363b, forbidding the carrying on of 
business under an assumed name, does not prevent institution of an ac- 
tion by one who has assumed a trade-nanie. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dlg. Names, § 7.] 

Action to Restrain Infringement of Trade-Mark or Trade-Name 
"Toothache Gum," and for Unfair Compétition. 



168 135 FEDERAL REPORTER. 

Forbes & Haviland and Charles T. Haviland, for complainant. 
Joseph C. Clayton and William G. McCrea, for défendants. 

HAZEL, District Judge. The principal questions présentée 
hâve just been decided by this court in an action brought by this 
complainant against John Bell McLeod, 135 Fed. 164, in the West- 
ern District of New York, for infringement of complainant's trade- 
mark and unfair compétition. Both cases were considered at the 
same time. The McLeod Case was earlier, and the reasons for 
my views are set out in the décision filed therein. 

As intimated at the hearing, it is thought that the words "Tooth- 
ache Gum" are descriptive, and accordingl}'^ cannot be appropri- 
ated as a technical trade-mark. An examination of the évidence 
warrants the conclusion that the complainant is entitled to relief 
against the défendant on the ground of unfair compétition. The 
similarities between the packages, namely, in the style and color 
of label, size and color of type, size of vial, when collocated, are 
thought to be sufficient to deceive an intending purchaser desiring 
complainant's article, and induce him to accept that of défendant 
for the genuine. The resemblance and coUocation raises a pre- 
sumption of wrongful intent. CoUinsplatt v. Finlayson et al. (C. 
C.) 88 Fed. 693 ; Enterprise Mfg. Co. v. Landers, Frary & Clark 
(C. C. A.) 131 Fed. 241. 

The point that the complainant carries on business in this state. 
and has brought this action under an assumed name, is untenable. 
By section 363b of chapter 216, p. 452, of the Laws of 1900 of the 
State of New York, it is forbidden to conduct or carry on business 
in the state of New York under an assumed name, or any désigna- 
tion other than the real name of the individual carrying on the 
business, unless a certificate is filed in conformity with the statute. 
This law does not forbid the institution of an action by an individ- 
ual who has assumed a trade-name. 

A decree may be entered, without costs, enjoining the défend- 
ants from the use of the words "Toothache Gum" in connection 
with a style of type similar to that used by complainant on a label 
of the same or similar color as that of complainant. So ordered. 



In re EWALD & BRAINARD. 
(Disti-lct Court, N. D. lowa, Central Division. February 8, 1905.) 

No. 474. 
Bankruptcy— Peiobitt Between Oeeditdrs— Effect of Withholdino 

MOKTGAGE FEOM RECOBD. 

The aet of a creditor In wlthholding from record a chattel mortgage se- 
r-T^ng bis debt, by agreement with the mortgagor, until the latter's bank- 
rnptoy, while it may render the mortgage Invalid as a lien as against 
subséquent credltors without notice, does not of Itself affect his right to 
prove his debt In bankruptcy, nor subordinate it to the claims of subsé- 
quent creditors. 

Same— Participation in Debtor's Feattd. 

A creditor holding an unrecorded chattel mortgage securlng his debt 
at whose instance the debtor obtained a loan from a bank on a wrltten 
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statement showlng his property free from' Incumbrance, and who re- 
celved part payment of his debt from the proceeds, wlll be postponed In 
bankruptcy, as to the remalnder of his claim, to the debt of the bank. 

In Bankruptcy. On pétitions of the First National Bank of Crystal 
Lake and the Prussia Hardware Company, of Ft. Dodge, lowa, for 
review of the orders of the référée denying them priority of payment 
from the bankrupts' estate of their respective daims over the claim s 
of Gilbertson & Thompson and the Crystal Lake State Bank. 

L. S. Butler and Wright & Nugent, for petitioners. 
J. E. Wichman and H. A. Brown, for Gilbertson & Thompson and 
Crystal Lake State Bank. 

REED, District Judge. It appears from the testimony that in March, 
1902, the bankrupts made a chattel mortgage upon their entire property, 
consisting of a stock of merchandise, to Gilbertson & Thompson, doing 
business as bankers under the name of the Crystal Lake Bank, to securc 
a debt of $3,000 represented by two notes of the bankrupts, dated in 
September preceding, one for $500 and one for $2,500, owing by them to 
that bank. By agreement between Gilbertson & Thompson and the 
bankrupts this mortgage was not to be recorded, and it was not recorded 
prior to the institution of the bankruptcy proceedings. November 7, 
1902, the bankrupts made a bill of sale of the same stock of merchan- 
dise to the Crystal Lake State Bank (which was the successor of the 
Gilbertson & Thompson bank) to secure a claim of about $185 to that 
bank, and also the balance due upon the Gilbertson & Thompson mort- 
gage debt; and by agreement between the parties this bill of sale was 
not to be recorded, and it was not recorded prior to the bankruptcy 
proceedings. About June 1, 1902, when the note of $500 became due, 
the cashier of Gilbertson & Thompson requested Mr. Brainard, one 
of the bankrupts, that they make a loan from the First National 
Bank of Crystal Lake. Brainard in reply said that he thought he coukl 
do so, but would hâve to tell that bank of the mortgage held by Gil- 
bertson & Thompson. The cashier replied that he need not do that, 
as it was none of the business of that bank that Gilbertson & Thomp- 
son held this mortgage. Brainard thereupon applied to the First Na- 
tional Bank of Crystal Lake for a loan to the bankrupts of $1,000, and 
upon being questioned by the cashier of that bank as to the financial 
condition of his firm, made a written statement that their merchandise 
was worth about $5,000, and was free and clear of ail incumbrance. 
Upon the strength of this statement the First National Bank loaned 
the bankrupts $1,000, took their note therefor unsecured, and about 
October Ist following botight notes made or indorsed by the bankrupts 
to the amount of $371. The cashier of the First National Bank, who 
concluded thèse transactions, testified that the bank would not hâve 
made the loan nor bought the notes if he had known of the mortgage 
to Gilbertson & Thompson. Of the $1,000 so loaned by the First 
National Bank, the bankrupts on the same day paid $530 thereof to 
Gilbertson & Thompson to pay the $500 note secured by the chattel 
mortgage above mentioned. Between April and November 1, 1902, 
the Prussia Hardware Company sold the bankrupts upon open account 
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goods to the amount of $163. The creditman of that company testifies 
that before the goods were sold he learned from the commercial 
agencies that there were no incumbrances upon the bankrupts' stock, 
and thereupon extended the crédit, which he would not hâve done had 
he known of the mortgage to Gilbertson & Thompson. Neither Gil- 
bertson & Thompson nor the Crystal Lake State Bank made any state- 
ments or représentations of any kind to the Prussia Hardware Com- 
pany to induce that company to extend crédit to the bankrupts ; nor 
did they make any statements to the First National Bank, or do any- 
thing other than as above stated, to induce that bank to make the loan, 
or to purchase the notes against the bankrupts. The First National 
Bank and the Prussia Hardware Company proved their claims against 
the bankrupts, and petitioned the référée to give them priority of pay- 
ment thereof from the bankrupts' estate over the claims of Gilbertson & 
Thompson and the Crystal Lake State Bank, which were also proved 
against the bankrupts' estate. The référée denied such pétitions, and 
the First National Bank and the Prussia Hardware Company severally 
•pétition for review of such orders. 

The contention of both petitioners is that the withholding of the 
mortgage and bill of sale from record by agreement with the bankrupts 
was in and of itself such fraud upon them as will preclude Gilbertson 
& Thompson and the Crystal Lake State Bank from sharing equally 
with the petitioners in the distribution of the bankrupts' estate; and 
the First National Bank further contends that the act of the cashier 
of Gilbertson & Thompson in inducing the bankrupt Brainard to con- 
ceal from it at the time it made the loan of $1,000 the existence of the 
chattel mortgage, and the actual concealment thereof by the bankrupts 
in pursuance of the request of the cashier of Gilbertson & Thompson 
to do so, was such active fraud upon the part of Gilbertson & Thompson 
and their cashier as will defeat the right of Gilbertson & Thompson 
to share equally with the First National Bank in the distribution of 
the bankrupts' estate. The withholding of the bill of sale to the Crys- 
tal Lake State Bank from record could hâve had no infîuence upon 
either petitioner in extending crédit to the bankrupts, for that instru- 
ment was not made until after the petitioners had extended such crédit. 
If Gilbertson & Thompson were claiming to hold the property or its 
proceeds under the mortgage to them, the failure to record the same 
would, under the bankruptcy law, be fatal to such claim ; and, regard- 
less of that law, it might preclude them from holding the property 
under such mortgage as against other creditors who had extended 
crédit to the debtors in ignorance of such lien after it was made, and 
before it was recorded, even though it might hâve been recorded before 
such other creditors had acquired any liens upon or right to the prop- 
erty by attachment or otherwise. Blennerhassett v. Sherman, 105 U. S., 
at page 117, 26 L. Ed. 1080 ; Goll & Frank v. Miller, 87 lowa, 426, 54 
N. W. 443 ; Bacon v. Harris (C. C.) 62 Fed. 99. Thèse authorities, 
however, only hold that the mortgage is invalid under the circumstances 
therein stated. The failure to record a mortgage does not render the 
debt secured thereby invalid, nor release the debtor therefrom, but only 
deprives the créditer of ail rights under his mortgage as against 
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other creditors of the mortgagor. The debt still exists, and may 
be enforced against the debtor. Ordinarily, no obhgation rests 
upon a créditer to notify the public or other creditors of a debt 
owing him by his debtor. And if he does nothing to induce others 
to extend crédit to such debtor after he has taken a mortgage to se- 
cure his own debt, it would seem that by withholding the mortgage 
from record he would only forfeit his rights thereunder. Gilbertson 
& Thompson were not applied to for information as to the financial 
standing of the bankrupts by either of the petitioners, and they were 
not required to hunt them up and volunteer such information. As 
Gilbertson & Thompson hâve relinquished ail rights under their mort- 
gage, and are not now asserting any rights thereunder, it should not be 
held that, because they hâve withheld it from record, they may not en- 
force their debt secured thereby against their debtors. The mortgage to 
Gilbertson & Thompson was a préférence under the bankruptcy act, and 
section 57g of that act (Bankr. Act July 1, 1898, c. 541, 30 Stat. 560 
[U. S. Comp. St. 1901, p. 3443]) permits them to surrender such préf- 
érence and prove the debt as an unsecured claim against the bank- 
rupts' estate; and the mère withholding of the mortgage from record 
(loes not preclude them from doing this. If Gilbertson & Thompson 
had donc nothing else but withhold the mortgage from record, as they 
liad agreed to do with the bankrupts, the order of the référée would 
be approved upon both of the pétitions for review. 

It appears, however, from the testimony, as above stated, that the 
bankrupts procured from the First National Bank of Crystal Lake a 
loan of $1,000 upon a materially false statement in writing made by the 
bankrupts to that bank at the time, and upon the strength of which the 
loan was made ; and the bank afterwards purchased notes made or in- 
dorsed by the bankrupts to the amount of $371 ; neither of which would 
it hâve done but for such false statement. Such false statement was 
made at the instance of the cashier or agent of Gilbertson & Thompson, 
and from the loan so procured from the First National Bank the bank- 
rupts at once paid to Gilbertson & Thompson $530 to pay the $500 note 
and the interest thereon held by them against the bankrupts and secured 
by their mortgage. Gilbertson & Thompson thereby received that much 
of the fruits of the fraud so perpetrated upon the First National Bank, 
whereby it was led to believe that the bankrupts were not indebted to 
Gilbertson & Thompson. They must, therefore, be held to bave partici- 
pated in and to hâve profited by the fraud so practiced upon that bank, 
whereby it was induced to make its loan to, and purchase of the notes 
against, the bankrupts. 

The bankruptcy law is founded and administered upon the principles 
of equity, and it would be clearly inéquitable to permit a créditer who 
by a false and fraudulent statement, purposely made or caused to be 
made by him, had induced another to extend crédit to his insolvent 
debtor, and had profited thereby, to share equally with the one whom 
he had thus defrauded in the distribution of the bankrupts' estate. 
Equity will not permit this to be done, but will postpone the claim of the 
créditer who has thus defrauded the other to the claim of the latter 
in the distribution of the bankrupts' estate. The conclusion is that 
upon the pétition of the First National Bank of Crystal Lake for re- 
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view of the order of the référée such order must be reversed so far 
as it permits Gilbertson & Thompson to share equally with that bank 
in the distribution of the bankrupts' estate, but will be approved so far 
as it relates to the claim of the Crystal Lake State Bank. 

In Computing the dividend to be paid upon the claim of the First 
National Bank the debt of Gilbertson & Thompson will be excluded 
from the amount of the debts proved against the bankrupts' estate, 
and that claim is adjudged to be junior and inferior to the claim of the 
First National Bank of Crystal Lake. 

Upon the pétition of the Prussia Hardware Company, the order of 
the référée is approved. It is ordered accordingly. 



W. H. THOMAS & SON CO. v. BARNETT. 
(Circuit Court, W. D. Kentucky. January 21, 1905.) 

1. CusTOMS DuTiES— Merchandise Enïitled to Dbbentube. 

The provision in section 3030, Ilev. St. [U. S. Comp. St. 1901, p. 1995], 
for "merchaudise entitled to debenture," bas référence to merchandise 
in a customs bonded warehouse, in regard to vvhich its owner or the 
importer is entitled to a certiflcate in due form showing the amount of 
duties paid tbereon, and that it has been duly entered for export to a 
forelgn country. 

2. Same— Merchandise in Uns.-V-FE Packages— Tbansfeb of Merchandise 

IN Waeehouse. 

Under section 3030, Rev. St. [U. S. Comp. St. 1901, p. 1995], merchan- 
dise in customs bonded warehouses may not be transferred from the 
original packages for safety or préservation while in warehouse, unless 
it is entered for exportation. The importer's only remedy is to remove 
the merchandise from the warehouse into his own possession. 

3. Pleading— Statement of Légal Conclusion. 

The expression "merchandise entitled to debenture," in section 3030, 
Rev. St. [U. S. Comp. St 1901, p. 1995], is there used as a sort of légal 
conclusion based upon other provisions, and, in order to be sufflcient, a 
pleading founded on section 8030 should allège that the antécédent pro- 
visions hâve been met. It is not enough merely to state that the mer- 
chandise is "entitled to debenture," without averrlng the facts the exist- 
ence of which makes it so entitled. 

Augustus E. Willson, for plaintiff. 
R. D. Hill, U. S. Atty., for défendant. 

EVANS, District Judge. This is an action at law, brought in the 
Jefferson Circuit Court against the défendant, the surveyor of customs 
at Louisville, Ky., who has removed it into this court under a writ of 
certiorari issued pursuant to section 643 of the Revised Statutes of the 
United States [U. S. Comp. St. 1901, p. 621]. 

The plaintiff, in its pétition, allèges that certain distilled spirits man- 
ufactured in Kentucky had long ago been exported to Europe; that 
within three years before the institution of this action plaintiff im- 
ported said distilled spirits into the United States; that they were 
merchandise "entitled to debenture"; that, as the owner thereof, it 
desired to transfer the same into packages other than those in which 
they were imported ; that on November 16, 1903, plaintiff made appli- 
cation in writing to the défendant for permission to transfer the said 



W. H. THOMAS <fe SON OO. V. BAKNETT. 173 

whisky to bottles; tliat said whisky is in the customs bonded ware- 
house in Louisville, Ky. ; that for 10 or more years it has been in the 
barrels in which it was originally put when manufactured ; that the 
barrais are old, worn, and decayed; that by reason of âge, much 
handling, rust of iron hoops, and other causes, the packages hâve ail 
become unfit for holding their contents, which will waste and evaporate 
and otherwise be greatly injured or lost if not transferred to new pack- 
ages ; and that the défendant at the time of the application aforesaid 
knew ail thèse facts to be true. The pétition further avers that plain- 
tifï's application to the défendant was denied and refused by that officer, 
and that instead of granting it he referred it to the Secretary of the 
Treasury, who advised and instructed the défendant that there was no 
law to authorize the giving of such permission under the circumstances 
of the plaintiiï's case. The plaintifif sets out in f ull in its pétition section 
3030 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 1995], and asserts that défendant has refused to accord to 
plaintifï the rights conferred by that section, and that he has thereby 
done plaintiff a wrong and in jury, for which it asks damages in the 
sum of $5,000, and it also prays the judgment of the court ordering 
the défendant to permit the transfer applied for. There is no aver- 
ment in the pétition, nor any indication from anything stated therein, 
that it is the purpose of the plaintiff to export the whisky, or any part 
of it. There is no averment that the whisky, or any part of it, has been 
entered at the customs office for export to any foreign country. The 
plaintiff does not aver that it has paid the duties under the laws of the 
United States upon the whisky, though we may assume that payment of 
the duties has been secured to the United States, or that such payment 
cannot be evaded by re-export, because the whisky is still in the bonded 
warehouse. Doubtless the necessary steps provided by law hâve been 
taken in order to permit the whisky to remain in the warehouse. There 
is no averment in the pétition that the défendant willfully refused to 
permit the transfer, but possibly that omission may not be material, 
inasmuch as a positive refusai to permit the transfer is alleged by 
plaintiff, although the pétition shows that the refusai was based upon 
instructions from the Secretary of the Treasury, the superior officer 
of the défendant, and which instructions the défendant was probably 
bound to follow. Certain papers are referred to in the pétition as being 
made exhibits therein, but they bave not been filed, nor shown to the 
court; but the view I take of the case probably renders this circum- 
stance immaterial. 

The plaintiff's pétition being such as I hâve indicated, the défend- 
ant has filed a gênerai demurrer thereto, and thus raises a very interest- 
ing question, which dépends for its solution upon the proper interpré- 
tation of section 3030 of the Revised Statutes, which is as follows : 

"When the owner, importer, consignée, or agent, of any merchandise enti- 
tled to debenture may wish to transfer the same Into packages other than 
those in whieh the merchandise was originally imported, the colleetor of the 
port where the same may be shall permit the transfer to be made if necessary 
for the safety or préservation thereof." 

The language of the section is plain enough, except in the use of the 
phrase "entitled to debenture." That phrase, however, is the one we 
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are most concerned to clearly understand and interpret, for upon it the 
right of the plaintiff must turn. The word "debenture," as used 
in, the section, is a somewhat antiquated, and possibly abnormal, term ; 
one that nowadays conveys no accurate meaning at first blush to any but 
the initiated. The pétition, as we hâve seen, allèges that the distilled 
spirits were "entitled to debenture," and plaintiff's counsel insists that 
that is the statement of a fact, and not the statement of a mère légal 
conclusion by the pleader. It is the only statement in the pétition in 
this essential connection, and plaintiff argues that it is équivalent to an 
assertion of the gênerai right everybody has to export merchandise, 
and that that is what the phrase means, and that the statute intended to 
give every owner of property in its nature exportable the right, while in 
government custody, to transfer it out of bad packages into good ones, 
if necessary for its préservation. As; we hâve seen, however, no facts 
(if any others are essential) are set out or stated in the plaintiff's plead- 
mg as a basis of the averment that this merchandise was "entitled to 
debenture." The pleading in this respect follows the language of 
section 3030, Rev. St., literally. Doubtless there are cases where a 
pleading is sufficient when it follows the statutory language on which 
it is based, but to be so it must embrace ail the essential parts of such 
language. Hère there are several statutory provisions besides those 
contained in section 3030, which show that the phrase "entitled to 
debenture," used in that section, is itself there used as a sort of légal 
conclusion, based upon other provisions, and, in order to be sufficient, 
a pleading founded on section 3030 should show that the antécédent 
provisions hâve also been met. 

Sections 3030 and 3031, as they now appear in the Revised Statutes 
of the United States, originally made up section 32 of the act of March 
1, 1823, c. 21, 3 Stat. 738, what is now section 3031 being there a pro- 
viso to what is now section 3030. The act of March 1, 1823, was an 
amendment to the very elaborate customs act of March 2, 1799, c. 22, 
1 Stat. 627-704. What remains of those most important enactments 
respecting drawbacks is now found in chapter 9, tit. 34, of the Revised 
Statutes, §§ 3015-3057 [U. S. Corap. St. 1901, pp. 1988-2003]. The' 
two acts referred to, many of the essential features of which are still in 
force, provide, among other things, for the payment of drawbacks to 
ail persons who may retum to a foreign country merchandise which 
has been imported into this country. They provide for the repayment 
(less 1 per cent.) of ail the duties paid thereon where the duties paid 
exceeded $50 in amount, and where the merchandise is returned within 
a certain time (nOw three years) after importation. But the duties hâve 
to be paid before they can be repaid as drawbacks, and the législation 
points out how entries at the custom house for exportation of the 
merchandise intended to be returned to the foreign country shall be 
made. At a certain point in the process a certificate is to be given to 
the owner of the goods showing the amount of duties paid, the entry 
of the goods for exportation, etc., and the amount of money shown by 
the certificate to be due to the holder thereof is paid by the United 
States, a permanent appropriation having been made for that purpose. 
This certificate, curiously enough, and for some reasons not easily as- 
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certainable, is called a "debenture," and Bouvier, in his Law Dîctionary, 
thus defines it : 

"A certificate given In pursuance of law, by the collector of a port of entry, 
for a certain sum due by tbe United States, payable at a time therein men- 
tioned, to an importer, for drawback of dutles on merchandise Imported and 
exported by him, provided the duties on the sald merchandise shall bave been 
discharged prior to the time aforesaid." 

This définition seems to be perfectly accurate under sections 3038, 
3039, and 3040 of the Revised Statutes, which are parts of the act of 
1799. A form for the debentures was prescribed in section 80 of the 
act of 1799, and it, with only slight change, is in use at the présent day. 
It is now as follows : 

Debenture Certificate. 

District ot . 

, 19-, 

Debenture for dollars cents. 

In pursuance of law, I hereby certify that the sum of dollars will 

be due from the United States of America, payable at this office, to , 

or order, on the day of , 1&— -, for the drawback of dutles on 

merchandise Imported by , in the , Master, and exporter! by 

in the , Master, the duties arising from the importation of the 

said merchandise havlng been paid. 



Countersigned : Collector. 



Naval Offlcer. 

This is the "debenture," and it seems clear enough that to this the 
merchandise must become "entitled" in order to bring it within section 
3030. 

The court has carefully examined Act March 2, 1799, c. 22, 1 Stat. 
627 et seq., and also Act March 1, 1823, 3 Stat. 738, and by referring 
to sections 75 to 81 of the former and to section 33 of the latter it can 
plainly be seen what meaning should be ascribed to the phrase "enti- 
tled to debenture" in what is now section 3030 of the Revised Statutes. 
That phrase refers exclusively to merchandise the importer of which 
is entitled in respect thereto to a certificate that he has paid the duties 
thereon, and has entered it at the custom house in due form for exporta- 
tion to some foreign country. No merchandise, except under those 
circumstances, is "entitled to debenture." When the importer of mer- 
chandise becomes entitled to such a certificate respecting them, then, 
but not till then, is he entitled to make an application under section 
3030 ; and in that contingency, if the provisions of section 3031 are 
found to be met, he is entitled to hâve the permission granted — that is 
to say, if the owner has paid the duties, and has manifested his inten- 
tion to export the merchandise by an entry thereof to that effect in 
the custom house, then if the original packages in which the goods are 
stored are unfit to bear the exportation, it is the duty of the customs 
officer to permit the owner to transfer the goods into fit packages. This 
is necessary also from another standpoint, namely, as an exception to 
the gênerai rule fixed by section 3016 (also a part of the act of 1799), 
which requires that ail exportations of imported articles shall be made 
in the same packages in which they were imported. In short, the 
drawbacks allowed under section 3015 of the Revised Statutes are as- 
oertained by the customs ofiicers, and the amount thereof certified in a 
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paper called a "debenture," it ail being a process by which the govern- 
ment détermines and certifies the amount which the law requires it to 
refund of certain duties paid on goods imported to this country, 
but which, before going into consumption hère, are entered for export 
to be taken Dut of the country again. We hâve now reached a point 
where we are prepared to perfectly understand the meaning of the 
phrase "entitled to debenture," and we conclude that it signifies and 
relates to merchandise the importer or owner of which is entitled to a 
certificate in due form showing the amount of duties paid thereon, and 
that it has been duly entered for export back to a foreign country. 
Where it is the intention of the owner to export merchandise to a foreign 
country after he has paid the duty thereon, and when he has made at 
the custom house a proper entry for its exportation, then that mer- 
chandise is "entitled to debenture," within the meaning of section 3030 ; 
and if the owner should discover that the packages which contained it 
are unsafe, and unfit to stand the voyage, he may apply for permission 
to transfer it to other packages, and in that contingency it is the duty 
of the collector of the port, under section 3030, to permit the transfer, 
provided (under section 3031) he discovers, after inspection, that the 
original packages are unfit. But the collector of the port is under no 
obligation whatever — indeed, he has no lawful authority — to permit 
the transfer unless the merchandise is "entitled to debenture" within 
the meaning of that phrase as we hâve stated it. Unless he enters the 
goods for exportation, apparently his only remedy is to pay the duties, 
remove the merchandise from the bonded warehouse, and thereafter 
himself treat it in any lawful way necessary for the préservation of 
his property. It may be true, as argued by counsel, that justice and 
common sensé obviously demand that facilities should be provided for 
the transfer of merchandise from bad packages to good ohes in ail cases 
where the conimodity is in customs bonded warehouses; but that is a 
matter entirely for the considération of Congress. The court has only 
to détermine in this case whether the défendant has violated any right 
given by law to the plaintifif, and that question dépends upon whether 
Congress has imposed upon défendant any duty which can be enforced 
for the plaintiflf's benefit. It does not appear that Congress has done 
so, nor that it has ever legislated to meet this particular class of cases. 

It may not be improper to add that there may be some law or régula- 
tion which may authorize the remission of 99 per cent, of the duties 
chargeable agàinst merchandise in a customs bonded warehouse with- 
out the formality of actual payment of the duties in cases where an 
entry is made of the merchandise for export while it still remains in 
bond. I hâve not, however, been able to find any such law or régula- 
tion, and it is not very essential that we should examine further into 
that phase of the case, because in no contingency can the indispensable 
condition précèdent of due entry for export be avoided before any 
merchandise can become "entitled to debenture." This condition is not 
met by any averment in the plaintiff's pétition. 

From what has been said it is entirely clear to the mind of the court 
that the gênerai averment in the plaintiff's pétition that the whisky 
therein dèscribed is "entitled to debenture" when the application for 
permission to transfer it to new packages was made is a mère statement 
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by the pleader of a légal conclusion, and is therefore wholly insufficient 
in point of law. As the pétition allèges no facts which sufficiently 
show that the plaintiff's merchandise was ever entered at the custom 
house for exportation after its importation into the United States, and 
as the pétition allèges no other state of facts which shows the plaintiff 
to be entitled to the certification called a "debenture," we must con- 
clude that it does not show any right to any part of the relief sought 
against the défendant. 

The demurrer will therefore be sustained, and the plaintiff may hâve 
leave to amend its pétition within 20 days, if so advised. 



J. & P. COATS, Limited, v. JOHN COATBS THREAD CO. 
(Circuit Court, D. Minnesota, Third Division. January 28, 1905.) 

1. Unfaie Compétition— Adoption op Coepobate Namb. 

While a person has the right to use hig own name to designate article.s 
which he manufactures and deals in, a corporation has not the right to 
use the name of one of its incorporators, where it Is the name by which 
an article made and sold by an older dealer is usually called for and de- 
scrlbed, so as to cause déception of purchasers and injury to the older 
manufacturer. 

[Ed. Note. — For cases In point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 75, 84. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. 0. A. 165: 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Same— Fbatjdtji-ent Iktbnt. 

Complainant, J. & P. Coats, Limited, a corporation, and Its predecessors 
in business, hâve made and sold thread In the United States since about 
1840, which has usually been called for and sold under the same of "Coats 
thread," and has by such name acquired a good réputation and a large 
sale; It belng understood generally that thread so called was manufac- 
tured by complainant. Défendant corporation, the John Coates Thread 
Company, later commenced the manufacture and sale of thread; having 
taken Its name from that of one of Its incorporators, who had never beeu 
In the thread business previous to defendant's organizatlon. It was 
shown that in many Instances purchasers calUng for Coats thread were 
given by dealers thread made by défendant, which It sold at a lower priée 
than complainant charged for Its produet, but which retailed for the same 
price. There was little or nothlng on the spools to attract the attention 
of the ordlnary purchaser to the différence. Heli, that defendant's name 
was apparently adopted for the purpose of unfair compétition, and that 
Its use would be enjolned. 

In Equity. Suit to enjoin unfair compétition. 

C. A. Severance and Archibald Cox (Guthrie, Cravath & Henderson, 
Cari A. De Gersdorff, and Joseph P. Cotton, Jr., on the brief), for com- 
plainant. 

John E. Stryker (L. J. Dobner, on the brief), for défendant. 

IX)CHREN, District Judge (orally). This suit was brought by the 
complainant corporation, which is a manufacturer and dealer in thread, 
to restrain the défendant corporation, which is also a dealer in thread, 
from the use of the corporate name which the défendant has adopted ; 
claiming that such use results in what is known as "unfair compétition," 
1.H5F.— 12 
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and îs liable to deceive the public and purchasers of thread înto the 
belief that the thread which is put upon the market by the défendant is 
the thread that is manufactured and sold by the complainant, and 
that it thereby injures the trade of the complainant, not only by causing 
sales of its thread to be made to purchasers who actually désire and 
intend to purchase the thread made by the complainant, but also by 
furnishing an inferior article, supposed by the purchasers to be the 
thread of the complainant ; that the quality of the complainant's thread 
is thereby discredited and its business injured. The évidence shows 
that the predecessors of the complainant bave been engagèd in this 
business since about 1830, and in the sale of thread in the Qnited States 
since about 1840 — a period of some 60 years — and that the manufacture 
was 'commenced by James and Peter Coats originally at Paisley, in 
Scotland, and that after they had begun dealing in thread in this 
country they established a manufactory of thread in the United States 
at Pawtucket, R. I. 

It is claimed upon the part of the défendant that the complainant is 
not entitled to the relief asked, for the reason that it has, in putting its 
thread upon the market, made misrepresentations which would debar it 
from équitable relief of the kind asked ; that it has caused général be- 
lief that this is a foreign thread, whereas, being manufactured in Rhode 
Island, it is a domestic thread ; and that it has not set forth on its label 
the claim that it is the assignée and entitled to the trade-marks of the 
original partnership, or of the first corporation which was formed to 
carry on the business, following that partnership. 

It does not appear from the évidence that there is anything in the 
dressing of the goods or the labels upon them, or that there ever has 
been, which has represented the goods to be made in a foreign country. 
The labels, both on the spools and on the packages, are silent in respect 
to where the thread was made. It does not represent on those pack- 
ages that it is the successor of J. & P. Coats or the first corporation, 
the J. & P. Coats Company. There does not seem to be any misrepre- 
sentation, and it does not strike me that the matter is material at ail, 
unless there is some misrepresentation which might mislead the public 
or purchasers. The fact that thèse statements are not on the label 
would not affect ptirchasers, in my judgment, and is entirely immaterial. 
In some of the cases cited there were misrepresentations — for instance, 
as to the place of manufacture — but there is no such misrepresentation 
on thèse packages. I think there is nothing in that contention. 

It is claimed also upon the part of the défendant that its corporation 
had a right to aÉPpt the name "Coates," being the name of one of the 
incorporators, and to transact business under the name of the John 
Coates Thread Company, and that, if the complainant is injured thereby, 
it is damnum absque injuria, because the défendant did no more than 
it had a right to do. It seems to be well settled that every person has 
a right to use bis own name in the conduct of bis business — any business 
that he is engaged in personally — and upon the labels that he places 
upon his goods. But even in respect to that, it is pretty well settled 
that it must be done in a way that will not injure a person who has the 
same nàme, and has under that name acquired a réputation for an arti- 
cle manufactured that is valuable; that is, while a person has a right 
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to use his own name, he must do it in a way which will not injure an- 
other. Therefore, in cases of that kind, it is quite often required by 
the courts that he shall differentiate his labels, or the method that he 
takes to represent his articles, from those of the older manufacturer, 
so that it shall not resuit in placing his goods so they will be likely 
to be sold to purchasers who believe that they are the product of the 
earlier manufacturer. There is nothing about thèse labels of défend- 
ant, I think, that anybody could complain of as simulating the labels of 
the complainant. The packages are entirely différent in their appear- 
ance, and, if thèse articles were ordinarily sold in packages, the pur- 
chaser, being in the habit of purchasing one kind, would be very un- 
likely to be misled by receiving a package of the other kind. But in 
respect to thèse goods, the ultimate purchaser does not purchase the 
packages, ordinarily, but single spools of thread, and in référence to 
those there is little to attract the attention of any ordinary purchaser 
— especially one who had no knowledge of but one kind of goods as 
being sold under the same name. It appears from the évidence that 
thèse goods of complainant are ordinarily called for by the name of 
"Coats thread." The purchaser, going into a retail store and desiring 
to purchase a spool or a few spools of such thread, simply calls for 
"Coats thread"; and I think the évidence shows that at the time the 
défendant went into business it was the gênerai (perhaps the universal) 
understanding of those who had occasion to make such purchases that 
by calling for "Coats thread" they would be supplied with thread man- 
ufactured by the complainant, there being no other so known on the 
market. It being on the market so long, it had an established réputa- 
tion, and was favorably regarded ; and the article was ordinarily called 
for by that name, and no other. While the name is precisely as appro- 
priate to the thread which is furnished by the défendant as to the 
article that is put on the market by the complainant, the évidence shows 
that in many instances persons calling for "Coats thread," desiring and 
expecting to receive the thread manufactured by the complainant, hâve 
been furnished by retailers with the other article. So that the liability 
to mistake is plainly shown. The fact that mistakes hâve occurred 
very often, and that they are liable to occur constantly, is shown not 
only by the évidence, but appears as a necessary resuit from the fact 
of the two kinds of thread passing generally under the same name 
of "Coat[e]s thread." It appears from the évidence that the défend- 
ant furnished the retailers this thread at a lower price than is required 
by the complainant — considerably lower — and that the retailer would 
hâve an interest, as the articles retailed for the same price, in putting 
off the defendant's article instead of the complainant's ; that the means 
of deceiving purchasers in that respect exists necessarily in the way 
thèse articles are put up ; and it must be held that such resuit was con- 
templated by the défendant. 

Now, while any person bas the right to use his own name in the 
conduct of his business, in describing the articles of his manufacture 
and which he is dealing in, he has not the right to use the name of any 
other dealer ; and it is well settled by the authorities that a corporation 
has not the right to use the name of one of its incorporators for the 
purpose of unfair compétition with an older dealer, where it is likely 
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to do him injury, and that it will net be permitted to use that name if it 
is the name by which the older article is usually called for and described. 
As the use by the défendant of the name "Coates," having the same 
sound as the name by which the complainant's thread has been so long 
and favorably known, will certainly injure the business of the com- 
plainant, such use would be restrained, even though such conséquence 
was not foreseen nor intended by défendant. But there is in tliis case 
évidence that goes farther than that, and shows that this was donc in- 
tentionally for the very purpose of making use of the réputation which 
had been acquired by the complainant in the selling of the thread of the 
défendant. If we crédit the testimony of Mr. Boynton at ail, the name 
of the défendant was chosen dehberately for that purpose. His testi- 
mony has been criticised by the counsel for the défendant, and it cer- 
tainly shows that he himself purposed to adopt this fraudulent practice 
in his own interest. There may be considérable ground for censuring 
him, and perhaps discrediting him to some extent, but I do not know 
that there is sufficient to warrant me in throwing out his testimony al- 
together, so long as it seems to correspond with the admitted facts in 
the case — the facts that the corporation was actually formed at that 
time, that Mr. Coates had never been engaged in the business at ail 
up to that time, and that his name was taken, instead of any other name 
or the name of any other incorporators, to describe this corporation. 
I am inclined to think that the allégations in the bill are sustained and 
that the complainant is entitled to an injunction as prayed, and to an 
accounting. 
The decree may be prepared accordingly 



GIRAHD TRUST CO. et al. v. McKINLET-LANNING LOAN & TRUST 

CO. et al. 

(Circuit Court, E. D. Pennsylvania. February 15, 1905.) 

Nos. 10, 13. 

1. ConroRATioNS— Insolvenct Peoceedings — Intervention. 

Where a trust company holding sccurities of a loan conipany in trust 
to secure its debentures petitioned the court in insolvency proceedinga 
against the loan company asking an order permitting It to collect or sell 
the securities in its hands, and that its costs and expansés be made a 
charge against the fund realized, debenture holders, who deny its rlght, 
under the trust agreenient, to so charge the costs and expenses, are enti- 
tled to Intervene and contest such application. 

2. Same— TRUSTEE Holding Pledged Securities— Powers and Dtjties un- 

der CONTRACT. 

A trust agreement under which a loan company deposited securities 
with the trustée to secure its debentures provided that in case of default 
In the payment of any debenture bond or the interest thereon the trustée 
should proceed to collect or sell the securities pledged, and to apply the 
proceeds in payment of the debentures, and that any elalm of the trustée 
for the costs of such collection or sale should not be a lien upon the secu- 
rities, but should be against the loan company only. Held, that such 
agreement did not contemplate the gênerai Insolvency of the loan com- 
pany, and that whlle, therefore, the trustée could not be compelled in such 
contingency to collect the securities at its own cost, neither was It aii- 
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thorized tliereby to make such collection where a receiver had bcen ap- 
pointed to administer the estate of the insolvent. 

3. CtoSTS— Interlocutoby Allowanoe. 

Fées and expenses iucurred on a hearing before a master of interlocu- 
tory issues arising in insolvency proceedings against a corporation cannot 
be allowed in advance of the gênerai distribution of assets to be made 
a charge against a partieular elass of creditors, many of whom are not 
before the court, nor properly represented, on that question. 

In Equity. Hearing on master's interlocutory reports. 

A. H. Wintersteen, for Girard Trust Ce. 
George L. Crawford, for Receiver Edmund G. Hamersly. 
Charles C. Townsend and Cornwell, Gheen & Cornwell, for excep- 
tions. 

J. B. McPHERSON, District Judge. The McKinley-Lanning Loan 
& Trust Company (hereinafter called the "Mortgage Company") is a 
Peimsylvania corporation, and was engaged in the western farm 
mortgage business upon the well-known plan of issuing debentures, 
thèse being secured by mortgages deposited with the Girard Trust 
Company as trustée. The mortgage company fell into financial dififi- 
culties several years ago, made repeated and continued defaults in 
meeting its obligations, and was finally brought into this court by 
a creditors' bill in which Lucius B. Goodyear, a debenture holder, 
was the complainant. The mortgage company's insolvency was aver- 
red, and a receiver was asked for. No défense was made, and on 
April 13, 1903, Edmund G. Hamersly was appointed receiver, with 
the usual powers, and an injunction was issued enjoining the officers, 
agents, etc., of the mortgage company, the bondholders, and ail 
other persons except the receiver, "from selling, disposing of, or m 
any way interfering with the property or effects of the défendant, 
or any part thereof, or from enforcing, or undertaking to enforce, 
any lien on said property or effects, or any part thereof, or from 
bringing, instituting, or prosecuting any act, suit, or proceeding at 
law or in equity against said corporation, or its assets, or against 
taking any steps towards the liquidation of said corporation." Little, 
if any, property of the mortgage company was found in this juris- 
diction, except the securities that were deposited in the hands of the 
trust company, and to the possession of thèse the trust company 
had a superior right. On October 14, 1903, the trust company iîled 
a second bill in equity against the mortgage company, joining the 
receiver as the other défendant, setting forth its contract with the 
mortgage company in behalf of the debenture holders, the default of 
the mortgage company, the desirability of proceeding to realize upon 
the securities in the hands of the trustée, and the impossibility of 
taking the proper steps so long as the court's injunction remained in 
force, and praying for an account, and for permission to sell the assets 
in its hands. In December following, the two suits were Consolidated 
by the consent of ail parties, and a master was appointed to "con- 
sider the matters and things to be exhibited before him in this Con- 
solidated cause and in the causes Consolidated into this Consolidated 
cause, to report the facts and the law, and to recommend a decree 
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to be entered by the court in the premises." On March 1, 1904, the 
trust Company présentée! a pétition to the master asking to hâve its 
powers enlarged over the securities in its hands, and to this pétition 
the mortgage company and certain debenture holders, who were not 
parties to the action, filed an answer, objecting to the proposed 
grant. The right of thèse holders to appear before the master was 
attacked, whereupon pétitions were presented to the court in April 
and May, asking. for leave to intervene, and thèse, with the trust com- 
pany's answer thereto, were referred to the master for inquiry and 
report thereon. The trust company's pétition for additional powers 
was objected to before the master on the ground that it should hâve 
been presented first to the court, whereupon the trust company with- 
drew the pétition and did not renew it. The receiver, however, on 
May 5 presented his own pétition to the court, asking for the same 
order that had been prayed for by the trust company ; and this pé- 
tition also, with the answers thereto, was referred to the master for 
appropriate action. On May 23 the trust company" petitioned the 
court for leave to pay an allowance of $1,000 to the master on ac- 
count of expenses already incurred and in part payment of his com- 
pensation, and this subject also was referred to the master for consid- 
ération and report. He has now reported fully upon ail the subjects 
thus specially committed to him by the court, and argument has 
been had upon the exceptions that were filed to some of his con- 
clusions by the debenture holders. In brief, he reports that the 
powers asked for by the trust company should be granted, that the 
pétitions for intervention should be allowed, and that the trust com- 
pany should be directed to pay to the master certain moneys already 
laid out by him for stenographer's fées and other expenses, and a 
further sum, to be fixed by the court, as compensation for the serv- 
ices that he has already rendered. 

No objection was made before me to the allowance of the pétitions 
to intervene, and I agrée with the master that they should be granted. 
As will presently appear, the. trust company's position on the subject 
of costs and expenses for administering the assets in its hands is 
antagonistic to the position of the intervening debenture holders, and 
under such circumstances they should be permitted to corne into the 
suit, and défend what they believe to be their right and their interest 
in their own way and by their own counsel. A proper order to this 
effect may be prepared. 

The principal subject of dispute is involved in the other two reports 
of the master, and needs a further statement of facts before it can 
be properly understood : 

The agreement between the trust company and the mortgage com- 
pany provides, inter alia, as foUows : 

"In case of default of the said McKlnley-Lannlng Loan & Trust Company 
in the payment of any debenture bond, or the interest upon the same, and 
such default shall continue for slxty days, then the said trustée shall proceed 
at once to coUect or sell the securities in their hands pledged for the payment 
of same, and apply the proceeds for their rédemption, and ail costs of such 
collection or sale shall be charged against the McKinley-Lanning Loan & 
Trust Company. 
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"The sald the Girard Life Insurance, Annuity & Trust Company of Phila- 
delphia, as aforesaid, trustée, hereby accepts the said trust and covenants with 
the said the McKinley-Lanuing Loan & Trust Company and with ail parties 
who shall become in anywise interested on aceount of the purehase of the 
said debenture bonds, that they will faithfully discharge ail duties herein 
required of them, and agrées that no claini for compensation for its services 
shall be a lien upon said seeurities pledged for the rédemption of the said 
debentures herein provided for, but any such elaim shall be against the Mc- 
Kinley-Lanning Loan & Trust Company only." 

The construction of thèse paragraphs is in dispute. The interven- 
ing debenture holders insist that the trust company is bound to pro- 
ceed at once to collect or sell the seeurities in its hands, advancing 
whatever sums of money may be necessary to- accomplish this pur- 
pose, and looking solely to the mortgage company for reimburse- 
ment; while the trust company's position is that thèse provisions 
hâve no application to a case of insolvency and gênerai default by 
the mortgage company, but were intended to apply only to occasional 
defaults during the currency of the term for which the debentures 
were issued. The master sustained the trust company's contention, 
saying: 

"There Is no suggestion anywhere In the trust agreement that the parties 
contemplated the possible insolvency of the pledgor, or that they meant to 
provide for such a conttngency. This construction of the clause quoted is 
borne eut by the subséquent clause where the trustée agrées to look to the 
McKinley-Lanning Loan & Trust Company only for compensation and reim- 
bursement in case of such default. It Is unreasonable to suppose that the 
trustée would agrée to perform the Innumerable and onerous duties attendant 
upon the liquidation or foreclosure of the en tire trust assets wlthout compen- 
sation or indemnity for expenses. A careful examination of the whole trust 
agreement leads the master to the conclusion that no such intent was in the 
minds of the parties when the agreement was executed. He therefore holds 
that the provisions in the agreement relating to the duties of the trustée upon 
a default, and prescribing the method by which, in such an event, the trus- 
tée shall be paid, do not contemplate the présent situation nor in any manner 
provide for It." 

I agrée with this conclusion, but I am not convinced that, as a 
necessary resuit, the trust company has authority, without more, to 
^o on and administer the assets under the direction of the court. 
Some one must do so, of course, but, unless the trust company is 
specially appointed for that purpose, I do not see where it dérives 
the power to act in the premises. Since the agreement does not con- 
template the présent situation, it gives the trust company no power 
whatever to administer the assets in case of gênerai insolvency; and, 
since the trust company has not been appointed by the court to un- 
dertake the administration, it follows, I think, as a necessary consé- 
quence, that from no source as yet has the power been obtained. I 
am unable, therefore, to assent to the suggested order, because it is 
f ramed upon the theory that, the trust company has authority now 
to a limited degree, but needs to hâve such authority enlarged. I 
may suggest, however, that further disputes concerning the relative 
power of the trust company and the receiver over the assets may 
perhaps be avoided by joining the trust company with Mr. Hamérsly 
as an additional receiver, so that it may act in administering the 
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assets, not only by virtue of whatever powers it may possess under 
the agreement, but also by virtue of the authority to be hereafter 
conïerred by the court. A pétition asking for such an appointment, 
and for an order giving to both receivers suitable powers to deal 
with the assets in the manner most likely to produce the best results, 
will be entertained after due notice, and, unless good reason be shown 
to the contrary, will be granted. 

With regard to the reimbursement of the master for certain ex- 
penses and to the payment of his fee, I regret to say that I do not 
feel at liberty to make such an order at the présent time. This is 
an interlocutory proceeding, from which it is probable that no appeal 
will lie. The trustée cannot fairly be said to represent the debenture 
holders in the dispute, for its interest is adverse to theirs, and only 
some of such holders hâve intervened. The rest are entitled to be 
heard upon a question that may, and almost certainly will, affect their 
interest ; and a similar remark may be made concerning gênerai cred- 
itors, if such there be, in the contingency that the securities produce 
more than enough to pay oflf the debentures in fuU. The proper time 
to détermine the question of expenses and allowances is upon distri- 
bution, when ail parties will be in court, with an opportunity to be 
heard, and under obligation to présent their own claims and such 
objections as they may hâve to the claims of others. Clearly, I 
think, no payments should be authorized now which might be ad- 
judged erroneous on appeal. Of course, if the trust company is 
willing to make advances at its own risk, on account of thèse ex- 
penses and the master's compensation, it is at liberty to do so. 

For the reasons thus given, the orders recommended by the master 
upon his two reports concerning the proposed enlargement of the 
trustee's powers and concerning fées and expenses cannot now be 
made. 



MBTSENBURG v. LITTLEFIELD. 

(Circuit Court, B. D. Missouri, B. D. January 10, 1905.) 

L Pabtneeship— Teemination. 

Complalnant and défendant entered Into a partnershlp termlnable at 
will, and became selUng agents for the J. Company, manufaeturers of 
rallway supplies. Thereafter the J. Company sold Its physlcal properties 
to the F. Steel Company, which operated the plant through a new cor» 
poration known as the L. Steel Company. Thereafter complalnant and 
défendant, as a flrm, wrote the président of the L. Steel Company, ask- 
ing confirmation In wrltlng of their employment as selling agents, and for 
an agreement that such employment should not be termlnated except on 
12 months' notice, which agreement was conflrmed by a reply to such 
letter. Held that, though such correspondence amounted to a contract 
that the flrm's ageney should not be termlnated except on 12 months' 
notice, such contract did not prevent défendant from dissolvlng the part- 
nershlp by notice t» complalnant at wlll. 

& Samk— Good Faith. 

Where a partnershlp was termlnable at wlll, It may be dlssolved by 
one of the partners wlthout regard to the question of good faIth or rea- 
sonableness of time or drcumstance. 

[Ed. Note, — For cases In point, see toL 38, Cent Dlg. Partnershlp, t 600.] 
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8. Same— Bffect. 

Where a manufacturing corporation eniployed a flnn to act as Its selling 
agents, the dissolution of tlie firm operated to termiuate the contract of 
employment. 

Boyle, Priest & Lehman, for coinplainant. 
Adiel Sherwood, for défendant. 

ADAMS, District Judge. This is a bill to secure the dissolution of a 
copartnership and an accounting. The case shows that in May, 1891, 
FI. S. Littlefield and E. A. Meysenburg entered into articles of copart- 
nership to carry on the business of selling railway supplies on commis- 
sion. No fixed term for the duration of the partnership is found in the 
articles, and none is shown to hâve been ever thereafter, in terms, agreed 
upon. They continued together in business until the fall of 1899, when, 
on November 27th of that year, Littlefield notified Meysenburg that hc 
would terminate the partnership on December 31st of that year. On 
January 1, 1900, Littlefield formally announced the dissolution, and de- 
clined to do further partnership business. For some years prior to 
1898 the firm had been, without any written contract, acting as selling 
agents of the Johnson Company, manufacturera of railway supplies. 
The last-named company, on or about November 1, 1898, sold its phys- 
ical properties to the Fédéral Steel Company. In the year 1898 the 
Lorain Steel Company, a corporation, was organized, the Fédéral Steel 
Company owning two-thirds of its capital stock, and the Johnson Com- 
pany tlie balance thereof. On November 1, 1898, the Fédéral Steel 
Company began operating the old Johnson plant, acting through tho 
Lorain Steel Company, two-thirds of the stock of the last-named com- 
pany being then owned by it. The firm of Littlefield & Meysenburg 
never had any contract with the Lorain Steel Company nor with the 
Fédéral Steel Company, but the évidence shows that the firm went on 
quite as before until the fall of 1899, when, as already stated, Littlefield 
notified Meysenburg of his purpose to dissolve the partnership. 

Complainant contends that this attempted dissolution was fraudulent 
and void, because défendant had no just ground for dissolving the 
firm, and because at that time — December 31, 1899^there was a sub- 
sisting contract between the firm and the Lorain Steel Company, en- 
titling the firm to at least one year's notice before the selling arrange- 
ment, evidenced by the contract, cotdd be tenninated. It appears that 
on October 19, 1898 (before the Fédéral Steel Company had begun 
operating the manufacturing plant through the agency of the Lorain 
Steel Company), Littlefield & Meysenburg wrote a letter to the prési- 
dent of the Lorain Steel Company, as follows: 

"Chicago, October 19tli, 1898. 
A. J. Moxham, Esq., Président Tbe Lorain Steel Company, Lorain, Oliio — 
Dear Sir; As the sale of your company to the Fédéral Steel Company .seems 
assured, we wish to call your attention to the conversation writer had (with) 
Mr. Coolidge last Aprll and afterwards confirmed by you, it being that, al- 
though we had no written contract with the Johnson Company, the arrange- 
ment then existing between us as your selling agents would be continued by 
the new company (Lorain Steel Company), and we should hâve twelve months' 
notice before the arrangement was terminated. Dnder the présent condition 
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of affairs, we think we shoiild hâve the agreement as per tbat conversation In 
writing and would thank you to write us accordingly. 
"Awaiting your early reply, we are, 

"Very respectfully, [Slgned] Littlefield & Meysenburg.' 

To this letter the président responded as follows: 

"Lorain, Ohio, October 20th, 1898. 
"Littlefield & Meysenburg, Monadnock Bldg., Chicago, 111. — Gentlemen : An- 
swering your favor of the 19th, I hereby conflrm our agreement that you 
should hâve twelve months' notice before termlnatlon of présent selling ar- 
rangement This should hâve been put into writing at the time. 
"Yours truly, [Signed] A. S. Moxham, Président, 

"The Lorain Steel Company." 

It is contended that thèse letters amount to a contract by which the 
firm of Littlefield & Meysenburg was to be continued as sales agents 
of the Lorain Steel Company for an indefinite time, subject to 18 
months' notice before the Lorain Steel Company could terminate the 
relation, and that this contract, by necessary implication, created a part- 
nership between Littlefield and Meysenburg, terminable only after giv- 
ing 13 months' notice. 

I do not find it necessary to pass upon the debatable question whether 
the two letters quoted, in the light of ail the évidence, amount to a 
contract between Littlefield & Meysenburg on the one hand and the 
Steel company on the other, as claimed. It is contended, and there is 
évidence tending to show, that thèse two letters were not written for 
the purpose of expressing the intention of the writers ; but rather for 
the purpose of aflfording the firm a favorable equity for the considéra- 
tion of the Fédéral Steel Company, which ail, at the time, expected 
would soon become the owners of the manufacturing plant. But, as 
already stated, it does not appear necessary to détermine the issue of 
fact thus presented. I am of opinion that, even if the letters do amount 
to such a contract, its existence does not hâve the efïect, by implica- 
tion of law, to create a partnership which should endure as long as the 
term of the contract. Neither do the letters impress upon the situa- 
tion, as it was prior to their being written, a condition that the part- 
nership as it then existed between Littlefield and Meysenburg, should 
not be terminated without 13 months' notice. Lord Eldon said in 
Crawshay v. Maule, 1 Swanston, Chan. Rep. 495, 508 : 

"Without doubt, in the absence of express, there may be an implied, con- 
tract as to the duration of a partnership ; but I must contradict ail authority 
if I say that wherever there is a partnership a purchase of the leasehold 
Interest of longer or shorter duration is a circumstanee from which it is to be 
Inferred that the partnership shall continue as long as the lease. On that 
argument, the court holding that a lease for seven years is proof of partner- 
ship for seven years, and a lease of fourteen of a partnership for fourteen 
years, must hold that if a partner purchases the fee simple there shall be a 
partnership forever." 

The reasoning in the case State ex rel. The City of St. Louis v. 
The Laclede Gaslight Company, 103 Mo. 473, 14 S. W. 974, 15 S. W. 
383, 33 Am. St. Rep. 789, is substantially to the same efïect. If an 
executory contract in favor of a partnership is in existence at the time 
of the dissolution of the partnership, it is an asset of the partnership, 
to be disposed of, in liquidation, like any other asset. In reaching a 
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conclusion, therefore, on the merits of this case, the partnership between 
Littlefield and Meysenburg must be treated as a partnership at will, with 
ail the légal incidents appertaining thereto. 

In partnerships of this kind it is the right of either partner to dé- 
termine the relation at any time. The dissolution is no breach of any 
contract, because the contract itself contains a stipulation, implied by 
law, that either party may détermine the relation at his pleasure. Ac- 
cordingly, instead of a dissolution being a breach of the contract of a 
partnership at will, it is, in its proper sensé, executing one of the 
miplied stipulations of such a contract. Karrick v. Hannaman, 168 U. 
S. 328, 18 Sup. Ct. 135, 43 L. Ed. 484. It is said in the last-cited case : 

"Even when, by the partnership articles, they hâve covenanted with eacli 
other that the partnership shall continue for a certain period, the partnership 
may be dissolved at any time, at the will of any partner, se far as to put an 
t'ud to the partnership relation and to the authority of eaeh partner to act 
for ail, but rendering the partner who broaks his covenant liable to an action 
at law for damages, as in other cases of breaches of contract," 

If, therefore, it be true that the letters passed between the Lorain 
Steel Company and Littlefield & Meysenburg should be so construed as 
to create a term of at least one year for the partnership's endurance, 
even then it was dissolved by the notice given by Littlefield to Meysen- 
burg, and Meysenburg's only redress was an action at law for damages 
for breach of the contract. But inasmuch as the partnership is one at 
will, and was dissolved by Littlefield's notice, effective December 31, 
1899, there was no breach of any stipulation of the contract, expressed 
or implied. The dissolution took effect about one year after the Fédéral 
Steel Company had assumed the control of manufacturing supplies in 
the name of the Lorain Steel Company, and it must be assumed that 
during the year the firm of Littlefield & Meysenburg had been prosecut- 
ing their business in selling the product of the factory ; whether in the 
exercise of any right under the contract made by the two letters in ques- 
tion or otherwise dœs not appear. Thèse letters hâve been carefuUy 
considered, and if, when truly interpreted, they conferred any enforce- 
able right upon Littlefield and Meysenburg (which, for want of mutual- 
ity, may be doubted), it seems clear that a dissolution of the firm of 
Littlefield & Meysenburg would necessarily absolve the Lorain Steel 
Company, or any successor, from any obligation imposed by the con- 
tract. It was the skill and diligence of Littlefield and Meysenburg 
which the Lorain Steel Company contracted for, and the skill and dili- 
gence of Littlefield and Meysenburg working harmoniously with the 
ambition of promoting their joint interests. In other words, it was the 
skill and diligence of Littlefield and Meysenburg, as partners, with ail 
that term implies, which the Lorain Steel Company contracted for, and 
when Littlefield and Meysenburg dissolved that relation the considéra- 
tion so far failed that the contract ceased to be enforceable ; and the 
firm's action in dissolving the copartnership would be such a breach of 
the contract in question as to jtistify the steel company in subsequently 
ignoring it. The proof shows that the défendant offered to account 
to complainant for ail fruits of the firm's work up to the time of dissolu- 
tion, December 31, 1899. In fact, I do not understand that any daim 
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îs made that an accounting is necessary, except on the basis that com- 
plainant is entitled to his share in the proceeds of Littlefield's agency 
for the Lorain Steel Company, arising from the fact that Littlefield 
became the selling agent for that company soon after the dissolution of 
the firm. In my opinion, complainant has no interest in such proceeds, 
and accordingly is entitled to no accounting with relation thereto. 

The évidence shows that in the fall of the year 1899 Meysenburg vvas 
a member of the city council, a branch of the municipal assembly of 
the city of St. Louis, and that a certain bill was pending before a com- 
mittee of which Meysenburg was chairman; that Littlefield urged 
Meysenburg to report the bill (without recommendation, however) for 
action by the council, claii-ning that by so doing the interests of the 
firm might be enhanced. Meysenburg refused to do this. Littlefield 
regarded such refusai as disloyalty to the firm, and now claims that 
such conduct of Meysenburg, among other things, justified him in dis- 
solving the firm. Meysenburg claims that because défendant was actu- 
ated by selfish motives (possibly by a revengeful spirit) in dissolving the 
partnership, and because he chose an unreasonable time, while the firUi 
was enjoying a privilège or option entitling it to 12 months' notice before 
cessation, and because défendant soon after made a contract with the 
Lorain Steel Company to sell the product of its factory, or, having such 
a contract in contemplation at the time, gave notice of the dissolution 
of the partnership, therefore the notice of dissolution was fraudulent, 
and did not efïect the severance of the partnership relation. This 
theory is that, to dissolve a partnership at will, good faith and reason- 
ableness in time and circumstance must be observed. Counsel hâve 
called the court's attention to the case of Howell v. Harvey, 5 Ark. 
270, 39 Am. Dec. 376, in support of their theory. The last-cited case 
shows that the doctrine contended for is the doctrine of the civil law, 
and in many cases it doubtless subserves the cause of equity and justice ; 
but I am persuaded, from the authorities which hâve been called to my 
attention, and especially the décision of the Suprême Court of the United 
States in Karrick v. Hannaman, supra, and cases therein cited, that the 
doctrine of the civil law on this subject has never been adopted by courts 
administering the principles of the common law. 

The partnership between Littlefield and Meysenburg was dissolved 
by the notice of November 27, 1899 ; such dissolution becoming, ac- 
cording to the notice, effective December 31, 1899. This dissolution, 
in my opinion, left no enforceable right in the firm of Littlefield & 
Meysenburg against the Lorain Steel Company. The dissolution itself 
absolved the steel company from any continuing liability under the con- 
tract, even if any such existed. 

The resuit is that the bill in this case must be dismissed. 
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UNITED STATES ex rel. MAXWELL v. BARRBTT et aU 

(Circuit Court, N. D. California. January 30, 1905.} 

No. 13,565. 

1. Fedkkai, Courts— Jubisdiction. 

The national courts inferior to the Suprême Court can exercise sucb 
jurisdiction and powers only as are expressly conferred on tliem by Con- 
gress. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 792-805.] 

2. Same— Action on Bond of Govebnment Contracioe— United States as 

Use Plaintiff. 

An action on the bond of a contracter for government -wovk brought 
under Act Aug. 13, 1894, c. 280, 28 Stat. 278 [U. S. Comp. St. 1901, p. 
2523], in the name of the United States for the use of a person who fur- 
nished labor or materials in the prosecutlon of the work, is not one in 
which the United States is plaintiff or petitloner, within the meaning 
and intent of section 1 of the judieiary act of August 13, 1888, c. 866, 25 
Stat. 433 [U. S. Comp. St. 1901, p. 508], but one in which it is merely 
a nominal party, and, in the absence of express provisions therefor in 
the statute giving the right of action, a fédéral court is without jurisdic- 
tion thereof unless the requisite diversity of citizenship and amount in 
controversy are afflrmatively shown. 

At Law. On separate demurrers of défendants to complaint. 

Wicklifïe Matthews, for plaintiff. 

Jesse W. Lilienthal, for défendant American Bonding & Trust Co. 

Edwin L. Forster, for défendant Barrett. 

HUNT, District Judge. In May, 1901, the défendant Barrett, then 
and now a citizen of California, contracted with the United States 
for the construction by him of a post office building at Oakland, 
Cal. To secure fulfillment of the covenants and conditions on his 
part, Barrett as principal, with the défendant company, a corporation 
of Maryland, as surety, executed a bond in the pénal sum of $80,000, 
payable to the United States, the condition being : 

"That whereas, the said Augustus E. Barrett bas entered into a certain 
contract, hereunto attached, with L. J. Gage, Secretary of the Treasury, act- 
ing for and in behalf of the United States, bearing date the 9th day of May, 
A. D. 1901: Now, If the said défendant, Augustus B. Barrett, shall well 
and truly fulflll ail the covenants and conditions of the said contract, and 
shall perform ail the undertaklngs therein stipulated by him to be performed, 
and shall well and truly comply with and fulflll the conditions of, and per- 
form ail the work and furnish ail the labor and materials required by any 
and ail changes in or additions to, or omissions from said contract which 
may Hereafter be made, and shall perform ail the undertakings stipulated 
by him to be performed in any and ail such changes in or additional thereto, 
notice thereof to the said surety being hereby walved, and shall promptly 
make payment to ail persons snpplying him labor or materials in the prosecu- 
tlon of the work contemplated by said contract, then this obligation to be 
vold ; otherwlse to remaln in full force and virtue." 

Maxwell supplied Barrett with certain hardware at the price of 
$1,190, and with other hardware to the value of $586.33, in the prose- 
cutlon of the work, and which was used in the building. The debt 
being due and unpaid, Maxwell brought this suit demanding judg- 
ment against the défendants 'for the sum of $1,776.23. 
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The action îs brought under the provisions of "An act for the pro- 
tection of persons furnishing materials and labor for the construction 
of public Works," approved August 13, 1894, c. 280, 28 Stat. 278 [U. 
S. Comp. St. 1901, p. 2523], and declaring that: 

"Ary person or persons entering into a formai contract with the United 
States for the construction of any public building, or the prosecutlon and 
eompletion of any public work, or for repairs upon any public building or 
public work, shall be required before eommencing such work to exécute the 
usual pénal bond with good and sufflcient sureties, with the additional obliga- 
tions that such contractor or contraetors shall promptly make payments to 
ail persons supplying him or them labor and materials in the prosecutlon 
of the work provided for In such contract ; and any person or persons making 
application therefor and furnishing affldavit to the department under the 
direction of which the work is being or has been prosecuted, that labor or 
material for the prosecutlon of such work has been supplied by him or them 
and payment for which has not been made, shall be furnished with a certifled 
copy of sald contract and bond upon which sald person or persons supplying 
such labor and materials shall hâve a right of action and shall be authorized 
to bring suit in the name of the United States for his or their use and bene- 
fit, against said contractor and sureties, and to prosecute the same to final 
judgment and exécution: provided, that such action and its prosecutlon 
shall involve the United States In no expense. 

"Sec. 2. Provided, that in such case the court in which the action Is brought 
is authorized to require proper security for costs in case the judgment is for 
the défendant." 

The défendants interposed separate demurrers. One of the 
grounds relied upon by the défendant American Bonding & Trust 
Company is that the court has no jurisdiction over the subject-matter 
of the action. Défendant Barrett's demurrer omits this ground. 

1. The professed purpose of the act pursuant to which the bond 
involved in this suit was given, and by virtue of which this action 
was instituted, is to protect "persons furnishing materials and labor 
for the construction of public works." Inasmuch as persons supply- 
ing material or labor in the érection of pubHc buildings or works 
cannot assert any lien or charge thereon for such materials or labor, 
Congress desired to afïord them protection, and to that end provided 
in the body of the act that the usual pénal bond for the protection 
of the government should contain the additional obligation that the 
contractor should promptly make payments to any and ail persons 
supplying him with labor and materials in the prosecutlon of the 
work provided for in the contract the performance of which the bond 
secures, and that such person or persons shall hâve a right of action 
on the bond, and be authorized to bring suit in the name of the United 
States for his or their use and benefit against the contractor and 
sureties, and to prosecute the same to final judgment and exécution. 
Express provision is made that such action and its prosecution shall 
involve the government in no expense, and the court in which such 
action is brought is authorized to require proper security for the 
costs in case judgment is rendered for the défendant. Manifestly 
there was no occasion for législation on the subject so far as the 
United States is concerned. The only reason for enacting the law 
was to protect those who might furnish materials or labor to persons 
having contracts with the government. As was well stated by Judge 
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Thayer in United States, to Use of Anniston Pipe & Foundry Co., v. 
National Surety Co., 92 Fed. 549, 34 C. C. A. 626 : 

"There was no occasion for législation on the subjeet to vvhich the act re- 
lates, except for the protection of those who niight furnlsh materials or labor 
to persons having contracts wlth the government. The bond whlch is pro- 
vided for by the act was intended to perform a double function — In the flrst 
place, to secure to the government, as before, the faithful performance of 
ail obligations which a contractor mlght assume towards it; and, in the 
second place, to protect third persons from whom the contractor obtained 
materials or labor. Viewed in its latter aspect, the bond, by virtue of the 
opération of the statute, contains an agreement between the obligors therein 
and such third parties that they shall be paid for whatever labor or materials 
they may supply to enable the principal In the bond to exécute his contract 
with the TJnlted States. The two agreements which the bond contains, the 
one for the beneflt of the government, and the one for the benefit of third 
persons, are as distinct as if they were contalned in separate instruments, 
the govemment's name being used as obligée in the latter agreement merely 
as a matter of convenience." 

It is to be noted that the act does not limit or prescribe the forum 
to which persons furnishing labor or material must resort to obtain 
the remedy provided. 

2. Let us see who are the real plaintiffs in suits brought under this 
act. The United States has no control or direction of the actions. 
The United States cannot be charged with any costs or expense. 
The actions are brought and maintained for the sole use and benefit 
of the persons who hâve supplied materials and labor, and they, and 
they alone, are liable for costs if judgment passes for the défendant. 
The controversy is altogether between them and the défendants. Of 
whom could the court require security for costs? Not from the 
government of the United States, but from the persons bringing the 
suits. So, in this case, in the event of a judgment for Maxwell and 
the suing out of a writ of error by défendants, would the citation be 
served upon the United States? Would it not be required to be 
served on Maxwell only? And if judgment should be entered in fa- 
vor of the défendants, would it be requisite or possible for the United 
States to be plaintifï in error? Let it be supposed that Maxwell in 
his own name had brought an action in a court of the state of Cali- 
fornia against Barrett to recover the price of materials furnished, 
and that judgment was rendered in favor of Barrett, and that there- 
after Maxwell instituted a suit in the name of the United States for 
his use against Barrett and the surety to recover upon the bond 
for the price of the materials; would not the former judgment oper- 
ate as an estoppel by way of res judicata? And does it not appear 
plain that the former judgment would not in any way affect the United 
States? Had Maxwell sued in his own name upon the bond in a 
state court, and no objection been made prior to judgment, would not 
a judgment in his favor be good ? Is it not reasonable to assume that the 
court would in such a case décide that the omission to use the name of 
the United States was, at the worst, a mère formai irregularity, and 
should not affect either the jurisdiction of the court or the merits of 
the controversy? 

If the act were silent in respect to the right of the person supplying 
materials or labor to bring suit ûpon the bond, it is likely that such 
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suit might be maîntained, for the bond contains a covenant in siich 
a person's favor. The objection that such plaintiff is not a party 
to the instrument on which the action is brought is not tenable when 
the bond is a deed poil containing a covenant in his favor. The gen- 
erally accepted common-lav/ rule is that only covenantees named in 
and sealing a specialty may maintain an action of covenant thereon, 
and the reason for inserting in the act the requirement that suit shall 
be brought by the person supplying labor and material, in the gov- 
ernment's name, for his use and benefit, was probably to conform 
the practice to the rule generally supposed to be applicable to such 
cases. But the rule is not of universal application. The exceptions 
are quite as well established as the rule itself. Only those who hâve 
sealed a deed inter partes can maintain an action of covenant upon 
the deed. This is the rule except when abrogated or modifîed by 
statute. In respect to a deed poil, however, the opposite rule pre- 
vails. The bond referred to in the act, and hère sued upon, is a 
deed poil; and a stranger to a deed poil may prosecute an action 
upon a broken covenant therein which was made for his benefit, pro- 
vided he be in some manner designated. His name need not be used. 
He may be one of a class, as in Fellows v. Gilman, 4 Wend. 414, 
where plaintiff was held to be entitled to sue a constable and sureties 
upon his ofHcial bond for breach of a covenant therein, "to pay to 
each and every person such sum or sums of money as the said con- 
stable shall become liable for on account of any exécution which 
shall be delivered to such constable for collection." Another familiar 
example of the rule as to the right of a stranger — that is, one who 
has not signed the specialty — to sue upon covenants in a deed poil 
appears in a case where there has been a breach of a covenant run- 
ning to the grantee, "his heirs and assigns" ; they may sue because 
they are sufficiently pointed out to disclose that the covenant was 
made for their benefit. It would not be difficult to give other illus- 
trations. See Jones v. Thomas, 21 Grat. 96. 

By the act the United States has consented to the use of its name by 
the real actor and plaintifif. It is reasonably clear to me that the United 
States is not a substantial party, but merely a modal, formai, and nom- 
inal party to a suit brought under the act by one who has supplied labor 
or materials to the contracter. Much might be said in favor of the 
contention that the provision touching.the use of the name of the 
United States is permissive or directory, and not mandatory. Upon 
this question, however, I give no opinion, but assume the provision to 
be mandatory. 

3. By adopting the Constitution the states and the people sur- 
rendered to the United States certain of their powers. The Consti- 
tution is a délégation of powers to the nation. Powers not so dele- 
gated nor prohibited to the states by the Constitution are reserved. 
Ail the fédéral judicial power is by the Constitution vested in one 
Suprême Court and such inferior courts as Congress may from time 
to time establish. Whatever is not expressly conceded to the United 
States is expressly reserved by the states. The opinion in United 
States v. Hudson, 7 Cranch, 33, 3 L,. Ed. 259, contains the foUowing 
succinct statement of the principle: 
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"The powers of the gênerai government are made up of concessions from 
the several States ; whatever is net expressly glven to the former the latter 
expressly reserve. The judiclal power of the United States is a constituent 
part of those concessions. That power is to be exercised by courts organized 
for the purpose, and brought into existence by an effort of the législative 
power of the Union. Of ail the courts which the United States may, under 
their gênerai powers, constltute, one only, the Suprême Court, possesses juris- 
diction derived immediately from the Constitution, and of which the légis- 
lative power cannot deprive it AU other courts created by the gênerai 
government possess no Jurisdiction but what is given them by the power that 
créâtes them, and can be vested with none but what the power ceded to the 
gênerai government will authorize them to confer." 

Tlie judicial power of the fédéral courts, as Alexander Hamilton 
accurately observed in the Federalist, No. 83, is declared by the or- 
ganic law to comprehend "certain cases particularly specifîed. The 
expression of thèse cases marks the précise limits beyond which the 
fédéral courts cannot extend their jurisdiction; because, the objects 
of their cognizance being enumerated, the spécification would be nu- 
gatory if it did not exclude ail ideas of more extensive authority." 

Section 2 of article 3 of the Constitution enumerates the cases and 
controversies to which the national judicial power extends. It or- 
dains that such power shall extend to certain matters, among which 
are "controversies to which the United States shall be a party." It 
is probably within the competency of Congress to confer upon the 
Circuit Court jurisdiction of controversies to which the United States 
is a mère formai and nominal party. Perhaps the language quoted 
is sufficiently comprehensive in that regard, though it would seem 
that the main (if not the sole) purpose was to concède and surrender 
judicial power where the government is a real or interested party- — 
namely, where the United States is in fact a party to controversies— 
and not to those cases involving controversies in which the United 
States has no concern. McNutt v. Bland, 2 How. 9, 11 L. Ed. 159. 

4. But if it be granted that the language quoted must be construed 
as being sufiSciently comprehensive in that regard, so that the na- 
tional judicial power includes ail controversies to which the United 
States is a party, the next inquiry is whether Congress has conferred 
upon the Circuit Courts the power to take cognizance of contro- 
versies to which the United States is but a nominal party. Has 
Congress partitioned out or allotted to Circuit Courts power to enter- 
tain controversies in which the United States has no interest and over 
which it exercises no control? Is the United States plaintifï in the 
controversy before the court, within the meaning and intent of the 
act of August 13, 1888, c. 866, 35 Stat. 433, 1 Rev. St. Supp. 1878, p. 
611 [U. S. Comp. St. 1901, p. 508], the first section of which provides 
that the Circuit Courts shall hâve original cognizance of any contro- 
versy in which the United States is plaintifï or petitioner, regardless 
of the amount in dispute? U. S. v. Sayward, 160 U. S. 493, 16 Sup. 
Ct. 371, 40 L. Ed. 508. 

National courts inferior to the Suprême Court are clothed with 
such powers as Congress has conferred upon them. The doctrine, 
negatively expressed, is that such courts hâve no other or greater 
jurisdiction than that which Congress apportions to them. The po- 
tential power ceded to the United States by section 2 of article 3 of 
135 F.— 13 
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the Constitution may be called into exercise by Congress, which pos- 
sesses the right to establish inferior courts, and to partition among 
them ail or any part of the judicial powers not vested in the Suprême 
Court. Courts created by Congress can exercise such powers only 
as are expressly conferred upon them. They cannot talce jurisdiction 
by mère implication. Thev hâve no jurisdiction by intendment. 
Harrison v. Hadley, 2 Dill.'229, Fed. Cas. No. 6,137; Ex parte Ca- 
brera, 1 Wash. C. C. 233, Fed. Cas. No. 2,278 ; Bank v. Roberts, 4 
Conn. 323, Fed. Cas. No. 934; U. S. v. Alberty, Hempst. 444. Fed. 
Cas. No. 14,426. In Turner v. Bank, 4 Dali. 8, 1 L. Ed. 718, the court 
said: 

"A Circuit Court, however, is of llmited jurisdiction, and has cognizance, 
not of cases generally, but only of a few specially circumstanced, amounting 
to a small proportion of the cases, which an unlimited jurisdiction would 
embrace. And the falr presumptlon is riot, as with regard to a court of gên- 
erai jurisdiction, that a cause is within its jurisdiction unless tlie contrary 
appears, but rather that a cause Is wlthout its jurisdiction till the contrary 
appears." 

Congress may withhold from the courts of its création jurisdiction 
of controversies to which the United States is a nominal party. Un- 
less such power is conferred it is withheld, for statutory courts can 
hâve no jurisdiction but such as the statute confers. Sheldon v. Hill, 
8 How. 441, 12 L. Ed. 1147. 

Circuit Courts hâve cognizance of any controversy in which the 
United States is plaintifï. In the case at bar the United States is 
not, in the proper sensé or within the intent of Congress, plaintifï in 
the controversy presented, for it is without concern or interest there- 
in. Maxwell himself recognized this fact when in the title of the 
case he designated himself as the plaintiff, when he described him- 
self in the body of the complaint as plaintiff, and when, in the vérifi- 
cation, he swore that he was plaintifï. I think Congress intended to 
confer a jurisdiction over suits and actions in which are controversies 
affecting the United States as plaintiff, and in which the government 
of the United States is more than a mère fîgurehead. It is firmly 
established that "for purposes of jurisdiction in the fédéral courts 
regard is had to the real rather than the nominal party." Stewart 
v. Ry. Co., 168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537. Section 2 
of article 3 of the Constitution and the judiciary acts of Congress "look 
to things, not names ; to the actors in controversies and suits, not to 
the mère forms or inactive instruments used in conducting them, in 
virtue of some positive law" — is the déclaration of the Suprême Court 
in McNutt V. Bland, 2 How. 9, 11 L. Ed. 159, cited supra, which was 
approved and applied in Maryland, for Use of Markley, v. Baldwin, 
112 U. S. 490, 5 Sup. Ct. 278, 28 L. Ed. 822. The United States is 
"a mère conduit" through which the law affords a remedy. Id. It is 
a modal party to this action, but is not a real or substantial plaintiff in 
the controversy out of which the action arises. 

I am awàre that the learned judge who delivered the opinion in 
United States v. Churchyard (C. C.) 132 Fed. 83, is of opinion that 
in actions of this kind Circuit Courts hâve jurisdiction; but I think 
he failed to give effect to the principle that no case is within the 
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jurisdiction of fédéral courts (inferior to the Suprême Court) unless 
Congress has unmistakably conferred it. Support for the conclu- 
sion that this court is without jurisdiction is found in the able opinions 
of Judges Baker and Evans, delivered in United States, to Use of 
Lumber Co., v. Henderlong (C. C.) 102 Fed. 3, and United States, to 
Use of Stone Co., v. Sheridan (C. C.) 119 Fed. 236. 

Barrett's omission to challenge the jurisdiction of this court over the 
subject-matter is not of moment, for the court must of its own motion 
notice such want of power. 

The demurrer of the American Bonding & Trust Company of Bal- 
timore is sustained, and an order will be made dismissing the action 
for want of jurisdiction of the subject-matter. 



McCLAUGHRBY et al. v. KING, Sherlff. 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. February 9, 1905.) 

Rewaeds— Pebfoemance of Sebvice— Rewaed for Aeeest. 

A reward offered "for the arrest of each of the parties convicted" of 
a stated crime is not earned by merely giving Information to an offlcer 
which leads to the arrest of a person subsequently convicted. 
[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Rewards, §§ 7-13.] 

At Lavv. On demurrer to complaint. . 

Cravens & Cravens and Arthur M. Jackson, for plaintiffs, 
Jorden E. Cravens, for défendant. 

ROGERS, District Judge. The plaintiffs allège for their cause of 
action that they are citizens of the state of Illinois, and the défendant is 
the duly qualified and acting sheriflf of the county of Johnson and state 
of Arkansas, and a citizen of that state ; that on February 5, 1903, the 
Bank of Clarksville, in Johnson county, Ark., was robbed by a man 
known, among other names, by that of Fred Underwood, and other 
parties acting in concert, and in robbing the bank they killed the sherifï 
of Johnson county, John A. Powers; that shortly thereafter the de- 
fendant, who was the successor in office of John A. Powers, ofïered a 
reward of $3,750 "for the arrest of each of the parties convicted of 
said bank robbery and said murder" ; that plaintifïs, having ascertained 
about August 1, 1903, that said Underwood had been arrested on the 
26th of July, 1902, by the police ofificers in the city of Evansville, Ind., 
on the charge of vagrancy, and having known that said Underwood was 
suspected of being one of the robbers of the said Bank of Clarksville 
and one of the murderers of said Powers, and knowing that said re- 
ward had been ofïered for the arrest of said Underwood, immediately 
notified the défendant, through Ralph W. Cochran, chief of police 
of Oklahoma City, that said Underwood was under arrest in the city 
of Evansville, in the state of Indiana, and that, acting upon said in- 
formation so furnished, the said Joseph B. King immediately went to 
said city of Evansville, in the state of Indiana, and, acting in his of- 
ficiai capacity of sherifif, arrested said Underwood, took him into his 
custody, and brought him back to the city of Clarksville, Johnson 
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county, Ark., where he was snbsequently tried, convicted, and executed. 
Plaintiffs further allège that they hâve made demands for the $2,750 
reward, and that the said défendant refuses to pay it, and. pray judg- 
ment for the same. The défendant demurs. 

The court is of opinion that the demurrer is well taken, and sustains 
the same on the following authorities: Shuev v. U. S., 93 U. S. 73, 
33 X. Ed. 697 ; Amis v. Conner, 43 Ark. 337 ; Éverman v. Hyman (Ind. 
Sup.) 38 N. E. 1033, 84 Am. St. Rep. 384; Williams v. Railroad Co. 
(111.) 61 N. E. 456, 85 Am. St. Rep. 378; Juniata County v. McDonald 
(Pa.) 15 Atl. 696 ; Lovejoy v. Atc, Topeka & Santa Fé R. Co., 53 Mo. 
Àpp. 386. Cases hâve been cited more or less at variance with the 
principles announced in thèse cases. Most of them are easily distin- 
guished from the case at bar by reason of the différence in tlie facts. 
There is, however, some conflict. This court, however, of course, is 
bound by the décision of the Suprême Court of the United States, and is 
of opinion that the line of authorities in support of that doctrine are 
best supported by reason and justice. 

The demurrer is sustdned, with leave to amend. 



In re COOPER. 

(District Court, B. D. Pennsylvanla. February 21, 1905.) 

No. 2,143. 

Bankedptct—Tetjstees— Election— RiGHT to Vote— Attobneys. 

Where an attoruey's rétamer for a bankrupt.was limited to tbe fliing of 
the bankrupt's pétition, and the latter paid him no fee, the attorney was 
not disqualifled to accept claims from creditors sent to him thereafter 
without his sollcitation or the procurement of the bankrupt, and to vote 
on such claims for the élection of a trustée. 

Charles W. Eaby, for trustée. 
Alfred Aarons, for objecting creditôr. 

J. B. McPHERSON, District Judge. The testimony taken before 
the référée satisfies me that Mr. Eaby was only employed by the bank- 
rupt to file his pétition, and that his obligation as attorney ceased at that 
point. The bankrupt paid him no fee, and he seems to hâve been en- 
gaged for the spécial purpose just referred to. This being so, I see 
no impropriety in his accepting claims from creditors that were sent to 
him afterwards without his own solicitation or the procurement of the 
bankrupt, and voting upon them for trustée. There is no évidence of 
any collusion between the bankrupt and the attorney or the trustée, nor 
that the trustée was chosen in the bankrupt's interest, nor that the élec- 
tion was in any degree influenced by the bankrupt or the trustée. I 
hâve no disposition to relax the wholesbme rule that the courts are dis- 
posed to enforce regarding this subject; on the contrary, I fully agrée 
that neither the bankrupt nor his attorney should be permitted to hâve 
any influence in the élection of the trUstee. But where the relation of 
attorney and client was originally so limited, and had in efifect corne to 
an end, and where there is no ground even for suspicion of concealment 
or collusion, I think it would be unduly harsh to prohibit the attorney 
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from accepting the claims of creditors, since he would not be permitted 
to represent the bankrupt in any further stage of the proceeding, even 
if he should désire to do so. The whole transaction was in thorough 
good faith, and the pecuHar circumstance of the case, including the bank- 
rupt's disappearance, leave no doubt in my mind about the personal and 
professional rectitude of ail concerned. 
The referee's approval of the trustee's élection is affirmed. 



LONG et al. v. LOCKMAN. 

(District Court, D. Colorado. January 25, 1905.) 

No. 836. 

Ihvoluntaey Bankeuptct—Jueisdiction— Résidence— Estoppei.. 

An involuntary bankruptcy proceeding having been commenced agalnst 
décèdent in Arlcansas, he filed a sworn plea to the jurisdiction, denying 
liig résidence in that state, and asserting that he was a résident of 
Colorado, whereupon the proceeding was dismlssed, and the creditors, 
at considérable expense, commenced a new proceeding in Colorado, 
pending which the bankrupt dled. HeM, that the bankrupt's adminis- 
trator was estopped to deny in such proceeding that the bankrupt was 
a résident of Colorado. 

H. W. Currey and W. L. Dayton, for creditors. 

Bicksier, McLean & Bennett and A. M. Berry, for administrator. 

McPHERSON, District Judge. This is a proceeding in invol- 
untary bankruptcy instituted against R. H. Williams, since which 
time he has died. That he was, at the time the proceedings were 
brought, insolvent, in my judgment, is not open to debate, and I 
am content in stating the fact. And it is equally clear to my mind 
that he had within the statutory period transferred and concealed 
his assets, and for the fraudulent purpose of defeating his creditors, 
who became such by being swindled, cheated, and defrauded by 
Williams. There is no one fact of which the court is apprised, 
connected with the so-called business transactions of Williams, but 
that merits condemnation, and the fact that he is dead in no sensé 
mitigates the conclusion reached. Judge Trieber, when the case 
was before him, as reported in 120 Fed. 34, 35, tempered his lan- 
guage when he said : 

"The debtor [Williams] is a gambler, traveling from place to place plying his 
vocation. He arrived at Hot Springs, Arkansas, in this district, and had 
earried on his business there for two months prlor to the flling of the pétition 
to hâve him adjudicated a bankrupt, which was for a longer period than he 
has earried on his business or resided in any other district." 

The District Court for the AVestern District of Arkansas (Judge 
Trieber presiding) dismissed the proceedings because of a want of 
jurisdiction, for that the said Williams was not a résident of that 
district. Within a few days the pétition was filed herein (January 
8, 1903). March 2, 1903, the subpœna having been served by pub- 
lication, the alleged bankrupt appeared in this court by counsel and 
attacked the pétition, and on the following day moved to dismiss 
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the proceeding. A few days thereafter (March 23, 1903) the motion 
was denied, and an amendment to the pétition was required the 
following day, which order the petitioning creditors complied with. 
The alleged bankrupt asked for time in which to answer, which was 
refused. For this error the judgment of adjudication was reversed 
by the Circuit Court of Appeals. 132 Fed. 1. An answer having 
been filed, and évidence having been taken and ofïered, the conten- 
tion, in addition to denying insolvency and acts of bankruptcy, now 
is that this court, Hke the District Court of Arkansas, is without 
ji:risdiction, because his résidence or domicile when the case was 
brought was elsewhere than Colorado, to wit, Missouri. 

The évidence shows that there is a son (a lad) of Williams, by 
a wife some 3'ears deceased. Williams had no home at any place. 
Wherever the évidence shows him to hâve been — whether in Col- 
orado, Arkansas, or Missouri — he stopped at hôtels, boarding 
houses, and restaurants. For a year or more prior to his death, 
it is claimed, he had what some of the witnesses call a "common- 
law wife." But she has not testifîed in this case, although re'siding 
now at Wichita, Kan., as claimed. A few days before this pro- 
ceeding was brought, Williams registered at a hotel in Arkansas 
as from "Colorado." As every person must, for jurisdictional pur- 
poses, hâve a domicile somewhere, and cannot be treated as a vag- 
abond, although he may in fact be one, if this were an original ques- 
tion I would find that he was a résident of southwestern Missouri 
when the pétition was filed. He had been there more than else- 
where, and covering a longer period of time. It was there that the 
conspiracies were formed, and most of them consummated, con- 
nected with which so many were swindled in such large sums in 
his fraudulent "foot-racing schemes." The évidence is very slight 
as to any résidence in Colorado, and there is reliable évidence that 
he did not réside in Colorado. But for jurisdictional purposes he 
resided somewhere, and that résidence was in one of the three states 
named. It has been judicially determined on his motion that it was 
not in Arkansas. Therefore it must hâve been either in Missouri 
or Colorado. But as against the greater weight of the évidence, 
that, as an original question, his résidence was in Missouri, is the 
one fact that he registered as from Colorado; and, in my opinion, 
the controlling fact is that when his case was before Judge Trieber, 
in Arkansas, Williams, in person, in order to defeat the jurisdiction 
of that court, presented his own affidavit that he was a résident of 
Colorado; and, the case being dismissed in Arkansas, the petition- 
ing creditors, acting upon that affidavit, lodged the case in this 
court, and at much expense. The petitioning creditors acted upon 
that aifidavit. They brought the case hère. They by so doing 
hâve given time and incurred expense. If Williams were living, 
the lapse of time would defeat a proceeding in bankruptcy in Mis- 
souri or elsewhere. But when the answer herein was filed, and the 
Missouri résidence asserted, Williams was dead, and, of course, 
proceedings in bankruptcy could not be instituted. Therefore how 
can it be said that this court is without jurisdiction? To so hold is 
to place a premium upon perjury. The administrator cannot do 
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that whicli Williams could not do if he were alive and hère defend- 
ing. In my opinion, Williams in his lifetime was, and the admin- 
istrator now is, estopped from denying that his résidence was in 
Colorado when the pétition herein was filed. There is no claim 
that, between the time he filed his affidavit before Judge Trieber and 
the time the pétition herein was filed, Williams had changed his 
résidence. It was at one and the same place on both dates. Every 
élément of estoppel is in the évidence, and the évidence on that 
question is not in conflict. Williams, under oath, said his résidence 
was in Colorado. He received the advantage from that oath. The 
petitioning creditors acted on it. They filed their pétition hère. 
They hâve incurred much expense by reason of that oath. It can- 
not now be controverted. It could not be of interest to any one if ] 
were to follow counsel on both sides, in their elaborate and able 
arguments upon the meaning of the words "résidence" and "domi- 
cile." Williams, in his plea to the jurisdiction of the Arkansas 
court, supported by his affidavit, meant to say, and did say, and 
Judge Trieber so understood it, that the "résidence" was in Colorado, 
so that this court only had jurisdiction over him in a bankruptcy 
proceeding, and that for that reason the court in Arkansas was 
without jurisdiction. Neither could it be of interest to any one if 
I were to review the many cases cited for and against the proposi- 
tion that it is compétent to show what Williams said in his peri- 
patetic visits, sometimes in one state and sometimes in another. 
I pass those questions by, and hold that this court has jurisdiction 
upon tlie grounds of estoppel. And that filing pleadings, offering 
évidence, making objections, obtaining rulings, and so forth, in one 
case, may be an estoppel in another case, see the following: Davis 
V. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 h. Ed. 578 ; Sullivan 
V. Colby, 71 Fed. 460, 18 C. C. A. 193 ; R. R. v. Howard, 13 How. 
307, 336, 14 L. Ed. 157; Michels v. Olmstead, 157 U. S. 198, 15 Sùp. 
Ct. 580, 39 L. Ed. 671 ; Busch v. Wiicox (Mich.) 64 N. W. 485. 

There will be an adjudication of bankruptcy, and a référence of 
the case to a référée. 



In re WHITE. 

(District Court, E. D. Pennsylvania. Febmary 1, 1905.) 

No. 2,073. 

1. Bankruptcy— INVOLUNTABY Peoceedings— Pétition. 

A pétition in involuntary bankruptcy sbould state the nature of the 
petitloners' daims, but an omission in that respect may be cured by 
amendment. 

2. Same. 

A pétition In involuntary banljruptcy must show that the défendant 
Is not within one of the classes excepted from the opération of the act, 
either by a négative averment to that efCect, or by a direct averment 
of bis principal business ; but a pétition defective in that respect may be 
amended. 

3. Same— AOTS of Bankeuptct— Sufficienct of Allégation. 

An averment In an involuntary pétition that défendant, who was a 
merchant, committed an act of bankruptcy by conveylng a part of his 
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property, cbnslstlng of real eatate described, to a person named, with In- 
tent to hinder, delay, and defraud hls creditors, Is sufllcient. 
4. Same. 

An averment of an act of bankruptcy by tlie transfer or removal of 
property with intent to hinder, delay, or defraud creditors should state 
f aets and clrcumstances f rom which such intent may be inf erred ; and 
an allégation merely that défendant, who was a retail merchant, trans- 
f erred and removed goods from his store with intent to hinder, delay, 
and defraud creditors, is insufficient, no facts being alleged to show that 
such goods were not sold and removed in the ordinary course of his busi- 
ness. 

In Bankruptcy. On demurrer to pétition, 

Reber & Downs, for petitioners. 
Henry N. Wessel, for alleged bankrupt. 

HOLLAND, District Judge. Upon a reargument on the demurrer 
in this case, I hâve concluded the opinion and order filed at the first 
hearing should be modified in accordance with this décision and order 
following. The demurrer to the involuntary pétition filed by cred- 
itors in this case allèges that it is defective, for the reasons : 

"(1) It does not set forth when the goods were sold and dellvered by the 
sald alleged creditors, nor the amount of the seeurities held by the petitioners, 
nor the manner in whleh the value of the seeurities is fixed. (2) It does not 
aver that déponent is not one of the class excepted by the act of Congress 
relative to bankruptcy. (3) The averments relative to the transfer of prop- 
erty are insufHcient, in that It does not aver any facts showlng an act of 
bankruptcy, but merely states légal conclusions, and uses the phraseology set 
forth in the act of Congress." 

The pétition sets forth that the three creditors therein named 
"h^ve provable claims amounting in the aggregate, in excess of 
seeurities held by them, to the sum of five hundred dollars." They 
further state that the "nature" and "amount" of thèse claims foUow. 
Thus far the petitioners hâve followed the form prescribed by gên- 
erai order 37 of the Suprême Court prescribing the forma in bank- 
ruptcy ; but in stating their claims, while the amount is given, the 
nature of the claim is not set forth, and in that it is defective, which, 
however, can be amended so as to meet the requirements of the act. 

The pétition also fails to state the business in which the bankrupt 
was engaged, and in this it is defective. It is true, as contended 
for by counsel for the petitioners, that from the face of the pétition 
it can be gathered inferentially that he was engaged in the mercan- 
tile business in Philadelphia, and was not a farmer or wage-earner ; 
but this dépends upon averments in other portions of the pétition 
as to acts of bankruptcy committed by the alleged bankrupt. It 
is necessary that the pétition should show either by a négative aver- 
ment that the alleged bankrupt is not one of the excepted class, or 
it must so clearly appear from a spécifie statement as to the busi- 
ness in which he was engaged as to exclude the inference that his 
principal business could be one of the excepted class under the act ; 
but this omission is not fatal to the pétition, and can be amended. 
In re Bellah, 8 Am. Bankr. Rep. 310, 116 Fed. 69; Beach v. Maçon 
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Grocery Co., 120 Fed. 736, 57 C. C. A. 150; IJoveland, Bankruptcy, 
p. 142, note 9 ; In re Brett, 12 Am. Bankr. Rep. 495, 130 Fed. 981. 
The pétition allèges that the bankrupt — 

"On or before the 24th day of October, 1904, while insolvent, conveyed a part 
of his property, namely, premises 615-17 South Sixth St., and 610 Rodman 
St., in the clty of Phlladelphia, to one Weinstein, with intent to hinder, delay, 
and defraud his creditors; and, further, said Solomon White almost daily 
between October 1, 1904, and October 29th, and at other times while insolvent, 
transferred and removed a part of his property, consisting of dry goods and 
an assortment of notions and gents' furnlshings, from his place of business. 
8 North Third St., Phlladelphia, with intent to hinder, delay, and defraud 
treditors. The value of sfiid property transferred is at least $5,000. Said 
dry goods and notions and gents' furnishlngs were transferred to numerous 
parties, whose names are unknown to your petitioners." 

This spécification states in the first part the real estate transferred 
and to whom, together with its location and the date of the transfer, 
with an intent, it is alleged, to hinder, delay, and defraud his creditors. 
The facts hère stated are very few, and this spécification is barely over 
the line which divides it from those held to be insufficient, and probably 
could not in ail cases be regarded as a précèdent; but what follows 
simply spécifies the property which is alleged to hâve been "transferred 
and removed" and the place from which the transfer and removal was 
made. The différence between this spécification and that contained 
in Re Milgraum & Ost (D. C.) 129 Fed. 827, is that in the latter case 
it is charged that the property was not only transferred and removed, 
but that it was concealed in a certain place, which is named. White, 
the alleged bankrupt, was in the business of selling dry goods and an 
assortment of notions and gents' furnishings, and a "transfer and re- 
moval" of his property could hâve been lawfully made in the usual 
course of trade. So that the statement, as it stands, charges an act 
which he had a lawful right to perform. Of course, it is alleged 
to hâve been done with intent to hinder, delay, and defraud creditors ; 
but there is no statement in the spécification from which this inference 
could be drawn, as was found in the Milgraum & Ost Case, wherein 
it is charged that he concealed his property, naming it. 

This might be said of the first part of this spécification, except for 
the fact that Solomon White was not in the business of selling real 
estate, and, under ail the circumstances, it might be said — although the 
inference does not necessarily arise — that a conveyance of his real 
estate was done with intent to hinder, delay, and defraud his creditors. 
However, we hâve concluded that the first part of the spécification 
may be permitted to stand, but that the second part should be amended. 
The cases are reviewed in Re Bellah, 8 Am. Bankr. Rep. 310, 116 Fed. 
69. It is held that it is sufiicient, in spécifications against a discharge, 
to aver a failure to keep books in the words of the act alone, because 
those words set forth ail the éléments necessary to establish the evil 
intent, and no further détails can be given. In re Ginsburg, 12 Am. 
Bankr. Rep. 459, 130 Fed. 627 ; Godshalk v. Sterling, 12 Am. Bankr. 
Rep. 302, 129 Fed. 580. Yet thèse same cases hold, following numer- 
ous others, that both in pétitions and spécifications of a discharge, allé- 
gations of a disposition of property to hinder, delay, and defraud cred- 
itors are insufficient, if stated merely in the language of the act. It is 
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necessary to state facts and circumstances from whîch the înference 
can be drawn that the disposition of the property was done with the 
evil intent. Solomon White was engaged in the sale of the kind of 
merchandise mentioned in the spécifications, and, when sold, it was 
removed from his premises, as he had a right to do. This averment is, 
therefore, insufHcient, as there are no facts whatever to indicate that 
the transfer or removal was done with the intent charged, and not in 
the due course of trade. 

In Re Bellah, supra, the source, identity, amount, and receipf by 
the défendant of the fund which he was charged with concealîng were 
distinctly stated, although the place of coneealment and manner of 
concealment were not given. It was held sufficient in Re Milgraum 
& Ost, supra, to allège a concealment of property specified, together 
with the amount and the place from which it was taken and the place 
in which it was concealed. In re Hark, 135 Fed. 603, the date, amount, 
and kind of property alleged to hâve been concealed, together with 
the place from which it was taken, although the place of conceal- 
ment was alleged to hâve been unknown to the petitioners, was held 
sufficient. In ail thèse cases the averments are sufficîently spécifie to 
give the alleged bankrupt notice of what he will be expected to meet, 
and, at the same time, taken together, the inference can fairly be drawn 
that the disposition of the property as alleged was done with the evil 
intent prohibited in the act, to wit, the intent to hinder, delay, and de- 
fraud creditors. 

The petitioners will be permitted to amend their pétition, in accord- 
ance with this opinion, on or before March 20, 1905 ; otherwise, the 
objection to the second part of this spécification will be sustained. 



KBLLBR V. KANSAS CITY, ST. L. & C. R. CO. et aL 

HARMON V. LOUISIANA & M. R. R. CO. et al 

(Circuit Court, E. D. Missouri, E. D. Aprll 15, 1903.) 

L Rbtmovai, of Causes— Diverse Citizenship— Joindeb or Domestic Cob- 

PORATION. 

The Circuit Court bas no Jurlsdlctlon over an action by a citizen of 
this State for Injuries, brought against both a domestic and a foreign 
corporation, where there is any right of action, or any reasonable ground 
to daim a right of action, against the domestic corporation, and where 
no separable controversy is clalmed to exlst. 

[Ed. Note. — Diverse citizenship as a ground of fédéral jurlsdlctlon, see 
notes to Shlpp v. Williams, 10 C. O. A. 249 ; Mason v. Dullagham, 27 C 
G. A. 298.] 

2. RAILEOADS— LEASES— CONTINDINO LlABILITY OF LKSSOB. 

Under Rev. St Mo. 1899, I 1060, authorlzing foreign rallroad corpora- 
tions to, lease or purchase Unes of rallroad within the state, and declaring 
a domestic corporation which so leases Its Unes to a foreign corpora- 
tion, "llable as if It operated the road Itself," a domestic corporation 
which has leased Its road to a foreign corporation Is llable for Injuries 
Inflicted by the lessee In the opération of the road. 

[Ed. Note. — For cases In point, see vol. 41, Cent Dlg. Railroads, S§ 80!^ 
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3. Same— Debatable Liabilitt— Décision by State Cottet. 

Wliere a domestic corporation is joined as défendant with a foreign 
corporation, plalntifE bas the right to a trial in the state court if tlie 
liability of the domestic corporation is fairly debatable, unless bis con- 
duct in jolning the domestic corporation ambunts to a fraudulent inter- 
férence with the jurisdiction of the fédéral courts. 

4. Same— Pétitions foe Eemoval— Geounds. 

A contention that a suit against a domestic and against a foreign 
corporation présents a separable controversy, and Is removable to the 
Circuit Court, under the judiciary act of March 3, 1887, c. 373, 24 Stat. 
552, as amended by the act of August 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], cannot be considered on the hearing of a pétition 
for removal where the pétition is not grounded on any such proposition. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 C. C A. 86; Mecke 
V. Valleytown Minerai Co., 35 C. C. A. 155.] 

George Robertson, for plaintiff Keller. 

Frank P. Walsh and George Robertson, for plaintifï Harmon. 

Franklin Houston, for défendants. 

ADAMS, District Judge. Thèse two cases are now before the court 
on motions to remand them to the circuit court of Audrain county, 
whence they came by removal. The pétitions for removal in both 
cases were made by the Chicago & Alton Railway Company alone. It 
alleged in the first-mentioned case that the Kansas City, St. Louis & 
Chicago Railroad Company was made a défendant for the sole purpose 
of fraudulently defeating the jurisdiction of the courts of the United 
States, and that the joining of that company with the Chicago & Alton 
Railway Company as défendant was a mère prêteuse and device to oust 
the jurisdiction of the fédéral courts, and that in the last-mentioned 
case the joining of the Louisiana & Missouri River Railroad Com- 
pany was doue fraudulently and for the purpose of defeating the ju- 
risdiction of the fédéral courts. It is further alleged that the real cause 
of action in both cases was against the Chicago & Alton Railway Com- 
pany alone, because it was solely in possession of and operating the 
railroad at the time of the in jury to plaintifïs' intestates. There is no 
averment in the pétitions for removal to this court that the causes of 
action were separable, within the meaning of the judiciary act of 
March 3, 1887, c. 373, 34 Stat. 553 [U. S. Comp. St. 1901, p. 508], 
and that for that reason the Chicago & Alton Railway Company might 
remove the causes to this court. The last-mentioned company places 
its sole reliance for the right of removal upon the alleged ground that 
the joining of the other railroad company with it in each of the two 
cases in question was not done in good faith, but only for the purpose 
of preventing the real défendant from availing itself of the right ac- 
corded to it by law to remove its cause to this court for a trial. 

The plaintiffs' pétitions, as well as the pétitions for removal in both 
cases, disclose the fact that the Chicago & Alton Railway Company 
was at the time of the injury in question operating the road of the 
Kansas City, St. Louis & Chicago Railroad Company by virtue of a 
lease and running arrangement made pursuant to an act of the Assem- 
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bly of the state of Missouri in the year 1870, which is now section 1060, 
Rev. St. 1899, and that the Chicago & Alton Railway Company was 
aiso at the time of the injury in question operating the Louisiana & 
Missouri River Railroad Company under a lease and running arrange- 
ment made pursuant to the same law. The facts disclosed by the 
pleadings also show that the Chicago & Alton Railway Company is 
a corporation of the state of Illinois, and therefore a citizen of that 
State for jurisdictional purposes; that the Kansas City, St. Louis & 
Chicago Railroad Company and the Louisiana & Missouri River Rail- 
road Company were both corporations of the state of Missouri, and 
therefore citizens of the state of Missouri for jurisdictional purposes: 
that the plaintiff in each of the foregoing cases was also a citizen of 
the state of Missouri. To sustain the jurisdiction of this court, it must 
be held that there was no right of action, or any reasonable ground 
to claim such right of action, against the Kansas City, St. Louis & 
Chicago Railroad Company in one case, and the Louisiana & Mis- 
souri River Railroad Company in the other case. If there was such 
a cause of action, it would be between citizens of the same state, and 
therefore not within the jurisdiction of this court. 

The charge in the pétition for removal, as already seen, is based 
exclusively on the proposition that the joining of the two corporations 
in each case was in bad faith, and done solely for the purpose of pre- 
venting the Chicago & Alton Railway Company from availing itself of 
its right, as a citizen of another state, to remove its causes into the 
fédéral court. 

By référence to section 1060, Rev. St. Mo. 1899, it is found that 
power is thereby conferred upon any railroad organized in any other 
state to lease or purchase any railroad or any part of a railroad lying 
within this state. It is also provided by that statute that any corpora- 
tion within this state leasing its road to a corporation of another state, 
or making any running arrangement with such corporation, "shall re- 
main liable as if it operated the road itself." This last provision was 
obviously inserted in the statute for the purpose of subjecting any 
foreign corporation that might be engaged in operating a railroad 
under a lease or other running arrangement in this state to liability 
in ail suits instituted in this state, by continuing the liability of the 
leased road itself, which is being operated by it. The act of the Légis- 
lature of 1870, above referred to, received a construction in the case 
of Smith V. Pacific Railroad Company, 61 Mo. 17. That suit was 
brought against the Pacific Railroad Company for damages occasioned 
by a servant of the Atlantic & Pacific Railroad Company while op- 
erating a train upon a branch line from Tipton to Booneville after such 
branch line had been leased by the Pacific Railroad Company to the 
Atlantic & Pacific Railroad Company. The court there remarks : 

"The lease was made under this act and by its authority, and, however 
singular the above provision [referring to the provision making the lessor 
Company liable as if It operated the road itself] may seem, it was accepted 
by the companies, who bought and sold under It. This construction seems 
plain. * ♦ * Both corporations are expressly declared liable — the leasing 
corporation the same as though no lease had been made," 
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The same court, in the case of State ex rel. Crumpacker v. Chicago, 
Burlington & Kansas City Railway Company, 89 Mo. 523, 14 S. W. 
532, holds that the Législature, in giving a corporation of another 
State power to purchase a railroad in this state, with the privilèges 
and franchises belonging to it, had thè right to prescribe the terms upon 
which the purchase should be made. The principle thus announced 
fully covers the facts involved in this case. Accordingly it may be 
safely stated that the plaintiffs in the two cases now under consid- 
ération hâve the authority of the Suprême Court of the state of Mis- 
souri in support of their contention that the lessor roads are still liable 
for the négligent opération of the railroads in question by the lessee 
Company. But it is argued that, even if there be a. liability against the 
lessor companies as well as the lessee company, such liability is not 
joint, but several, and therefore that the two companies are improperly 
made codefendants in thèse cases. This argument, in itself, is unwar- 
ranted by the facts relied upon in the pétition for removal, and can ônly 
be considered as bearing on the issue whether the suits were instituted 
against both companies for the sole purpose of preventing removal 
to this court. Two persons, whether natural or artificial, may un- 
doubtedly be joint tort-feasors in the commission of an act of négli- 
gence; and the language of section 1060, supra, may contemplate that 
the lessor company shall, for ail purposes of liability, be treated as 
operating the road together with the lessee, to whom its actual opéra- 
tion is committed. 

The plaintifïs, unless their conduct amounts to a fraudulent inter- 
férence with fédéral jurisdiction, and this I am not able to find froni 
the facts before me, hâve a perfect right to hâve thèse debatable ques- 
tions determined in the court of their own sélection. Thèse questions 
will necessarily arise in the défense of thèse actions, and may then be 
heard and passed upon. It is sufficient for the présent purposes that 
the averments made in the pétitions for removal of thèse cases, to the 
cffect that they were instituted against the two companies fraudulently 
for the mère purpose of preventing the jurisdiction of this court over 
the cases, are not sustained. 

Another feature of the argument of thèse cases is that they présent 
a separable controversy, and that the right of removal arose under 
Tudiciary Act March 3, 1887, c. 373, 24 Stat. 552, as amended bv 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]. 
This contention, however meritorious it seems to be in itself, cannot 
now receive considération by the court, because the pétitions for re- 
moval are not grounded on any such proposition. 

The motions to remand thèse cases must be sustained. 
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In re NAYLOR MFG. CO. 

(District Court, E. D. Pennsylvania. February 13, 1905.) 

No. 1.065. 

1. BAILMENT— CONTEACT— CONVEIÎSION OF BXECUTOEY SALE. 

A contract for a sale of property may, vvhile stlll executory, be obangect 
to a bâtiment with an alternative of future conversion into a sale, and 
an agreement therefor is valld, although verbal, and reduced to writing 
after dellvery bas been made. 

2. FOBEION COEPOEATIONS— VALIDITY OF CONTEACTS— FAILUEE TO COMPLY 

WITH State Statuts. 

The failure of a foreign corporation dolng business in Pennsylvania to 
register as requlred by Act April 22, 1874 (P. L. 108), cannot be taken ad- 
vantage of by the corporation or by its trustée in bankruptcy to avoid its 
contracta made in the state. 

[Ed. Note. — For cases in point, see vol. 12, Cent Dig. Corporations, § 
2561.] 

In Bankruptcy. On certificate from référée. 

George J. Edwards, Jr., and Franklin L. Lyle, for trustée. 
Samuel W. Cooper and William Potter Davis, Jr., for claimant. 

HOLLAND, District Judge. The Naylor Manufacturing Company ,^ 
a corporation doing business in this district, was adjudicated a bank- 
rupt on July 32, 1903. The Fairbanks Company, a New Jersey cor- 
poration, filed a pétition claiming certain personal property, which it 
allèges it leased to the bankrupt, and asked for an order awarding this 
property, which consisted of machinery, to it. The référée found that 
the bankrupt was the bailee of this property, and, it having been sold 
by the trustée, awarded to the défendant the sum of $297.65, the pro- 
ceeds of the sale. The trustée objected to the finding of the référée, 
and upon his pétition the référée certified to this court the two fol- 
lowing questions: (1) Is the contract in question a bailment or con- 
ditional sale, and is the petitioner entitled to the proceeds of the sale 
of the machinery, or hâve such proceeds become the property of the 
bankrupt estate? (2) Was the contract, if a bailment, between the 
Naylor Manufacturing Company and Fairbanks Company, void by 
reason of the noncompliance by the Naylor Manufacturing Company 
with the provisions of the Pennsylvania act of April 22d, 1874 (P. L. 
108), it being a corporation organized under the laws of the District 
of Columbia, and not having filed a statement of its affairs with the 
Secretary of State and Auditor General as required by this act ? 

It is conceded that the agreement between the Fairbanks Company 
and the bankrupt, dated March 11, 1903, is a bailment of the prop- 
erty in question, but as this property had been in the possession of 
S. Elmer Naylor, the predecessor of the Naylor Manufacturing Com- 
pany, bankrupt, from Àugust, 1902, to February, 1903, when he trans- 
ferred it to the Naylor Manufacturing Company, and held by it until 
the exécution of the bailment, that under the évidence adduced before 
the référée the original transfer was a sale, and that the subséquent 
change made by the exécution of the contract of bailment was not 
binding upon the trustée in bankruptcy. 
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The facts are thèse: In August, 1903, Naylor negotiated for the 
purchase of some machinery from the Fairbanks Company through 
Richards, its salesman. Before the deUvery of thèse goods, Tattman, 
the Fairbanks manager, ascertained that Naylor's financial standing 
was not such as to warrant them in giving him crédit for the machin- 
ery, and, as a resuit, a conférence was had between Naylor and Tatt- 
man, and it was agreed between them that the machinery should be 
leased to Naylor by the Fairbanks Company. The sale slips had the 
word "Leased" marked upon them, and the word "IvCase" was set 
opposite this machinery in the original entries in the Fairbanks Com- 
pany's books. Tattman, upon examination, insisted the property had 
been leased, and that the object was to retain possession of it until the 
priée was paid. After ail the machinery had been delivered to Naylor, 
a writing was executed by Naylor, which the parties called a lease. 
The terms of it, however, are not set forth, nor is the date of its 
exécution stated, but the évidence shows that both the Fairbanks Com- 
pany and Naylor regarded it as what is commonly known as a lease. 
It was destroyed either before or after the exécution of the lease dated 
MaTch 11, 1903, which is conceded to be a bailment. This latter, 
however, was executed on May 8, 1903; and dated March 11, 1903 ; 
but before thé property in question was transferred by Naylor to the 
Naylor Manufacturing Company a conférence was had by Naylor 
with the Fairbanks Company, and the latter objected to a transfer of 
the bailed property until a new agreement was entered into between 
it and the bankrupt company. The bankrupt assented to this, and the 
property was transferred by Naylor to the Naylor Manufacturing 
Company, and, subséquent to the transfer, to wit, May 8, 1903, the 
contract of bailment was executed, and the iîrst writing, which was 
called a lease, was destroyed. It appears, therefore, that the original 
agreement between Naylor and Richards, the Fairbanks' salesman, was 
a contract of sale, but before the delivery of the property it was as- 
certained that Naylor's crédit was not such as to warrant them in 
selling this property to him outright, and it was agreed that he should 
take it upon an agreement of bailment. This the parties to the con- 
tract had a right to do before the delivery of the goods. The fact that 
the original intention of the parties is to make a sale, and such is the 
légal effect of their first agreement, does not prevent a change, while 
it is still executory, into a bailment, with an alternative of future con- 
version into a sale on the compliance with the stipulated conditions. 
Stiles v. Seaton, 200 Pa. 114, 49 Atl. 774. And this subséquent change 
to that of a bailment may be verbal, and later reduced to writing. 
Rose V. Story, 1 Pa. 190, 44 Am. Dec. 121 ; Henry & Co. v. Patter- 
son, 57 Pa. 346 ; Stiles v. Seaton, supra. 

While it is true the évidence does not show the exact terms of the 
original contract, yet the évidence, both oral and documentary, is un- 
contradicted that the property was held by Naylor as bailee, and the 
circumstances were such as to confirm this conclusion. Before this 
machinery was transferred to the bankrupt corporation, the consent 
of the Fairbanks Company was necessary, and obtained through a 
conférence with them. AU this shows that the actions of both parties 
from the beginning were such as to indicate they regarded the original 
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agreement as a bailment, and the fact that they subseqitently executed 
the contract in évidence, which is conceded to be a bailment, confirms 
the contention that the transfer of the property was a bailment f rom the 
beginning, and belonged to the Fairbanks Company until the terms of 
the agreement had been complied with. They are, therefore, entitled 
to the proceeds of the sale of this property, unless, as is contended by 
the trustée, that the contract of diis foreign corporation is null and 
void because of their failure to register in this state in compliance with 
the act of 1874. This contention, we think, cannot be permitted to 
prevail. The proposition that this corporation can take advantage of 
its own omission to comply with the requirements of the Pennsylvania 
law is against public policy, and in direct conflict with a long line of 
décisions to the contrary. Banks v. Columbus, 170 Pa. 1, 32 Atl. 539 ; 
Swan V. Insurance Company, 96 Pa. 37 ; Watertown v. Simons, 96 
Pa. 520 ; Hagerman v. Empire Slate Co., 97 Pa. 534. 

Great reliance is placed upon the case of Swing v. Munson, 191 Pa. 
583, 43 Atl. 342, 58 h. R. A. 223, 71 Am. St. Rep. 772, but an exam- 
mation of this case shows that it wàs an effort on the part of the trus- 
tée of an insolvent corporation organized and doing business in the 
state of Ohio to collect assessrtients against a policy holder in the state 
of Pennsylvania, it not having previously complied with the laws of 
the state of Pennsylvania requiring foreign insurance companies to 
register before effecting insurance within the state, and it was held 
that Swing, the trustée, could not recover. But this is an entirely 
différent proposition from the question involved in this case. Hère 
the foreign corporation came into the state of Pennsylvania, and be- 
gan business, entered into the contract with the Fairbanks Company 
for this property without having previously registered ; and the déci- 
sions of the courts of Pennsylvania are uniform in holding that a cor- 
poration under such circumstances, while it will not be permitted to 
enforce its contracts in a state without complying with the registra- 
tion laws, will not be permitted to take advantage of its own wrong 
in failing in such compliance when found hère doing business, and 
it is endeavored by résidents of the commonwealth to enforce con- 
tracts against them. 

The findings of the référée are sustained. 



THE CITX OF BELFAST. 

(District Court, E. D. Pennsylvania. February 18, 1905.) 

No. 49. 

ShIPPINQ — ^INJUBIES TO STEVEDOBE—DEATH— ACTIONS— SUBVIVAL. 

Act Pa. 1851, § 18 (P. L. 674), déclares that no action to recover dam- 
ages for Injury to the person by négligence shall abate by reason of plain- 
tifC's ^eath, but the Personal représentative of the deceased may be sub- 
stltntéd as plaintifC. Section 19 provides that whenever death shall be 
occasloned by unlawful violence or négligence, and no suit for damages 
be brought by the party Injured durlng hls or her llfe, the widow of such 
deceased, or, if there be no widow, the Personal représentatives, may 
maintain an action and recover damages for the death thus occasloned,. 
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and Art 1855 (P. L. 309) désignâtes the persons who may exercise the 
right conferred by section 19. Held that, while section 19 created a new 
right to sue, section 18 merely continued a common-law riglit of action 
for Personal Injury after plaiutiff's death, and hence, under sucli section, 
Hfhere a stevedore in bis lifetime filed a libel in admiralty against a ship 
for Injuries suatained in unloading by the ship's alleged négligence, the 
libel did not abate on libelant's death, but might be properly continued 
in the name of his Personal représentative. 

2. Same— Bonds— DiscHARGE. 

A bond, having been executed to relleve the ship from llability under 
a libel for injuries to a stevedore, was continued in force after libelant's 
death to secure any judgment which libelant's Personal représentative 
might subsequently recover. 

Motions to Substitute Administrator and to Cancel Bond. 

John F. Lewis, Francis C. Adler, and Francis S. Laws, for libelant. 
Convers & Kirlin and Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. This action in rem was 
brought by George Basel against the steamship City of Belfast to 
recover damages for personal injury sustained by the neglect of the 
vessel's servants. The injury was done while the libelant was at work 
as a stevedore in discharging cargo, the ship being moored in the 
Schuylkill river below Gray's Ferry. The case is still pending, but 
the libelant has recently died, and in conséquence of his death two 
motions hâve been made and are now before the court — one to sub- 
stitute the decedent's administrator as libelant, and the other on 
behalf of the steamship to cancel the claimant's bond on the ground 
that the action has abated by reason of the death. The case of The 
Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358, decided that 
a suit in admiralty could not be maintained for négligence causing 
the death of a human being upon the high seas or upon waters navi- 
gable from the sea in the absence of an act of Congress or a statute 
of a State giving a right of action therefor. And in The Corsair, 145 
U. S. 347, 12 Sup. Ct. 949, 36 L. Ed. 727, it was further held that, 
although the statute of a state had given a right of action to the 
minor children or widow of the deceased, an action in rem could not 
be maintained, because such an action was founded upon a maritime 
lien, and no lien had been given by the statute of Louisiana that was 
then under considération. In the présent case, however, the action 
was not brought to recover damages for a death, but by the injured 
man himself to recover the damages properly due to him, and no 
statute was needed to permit the bringing of such a suit. But at 
common law, and in the admiralty as well, the suit would abate by 
the libelant's death, and therefore the motion to substitute the ad- 
ministrator and proceed with the cause requires the production of 
statutory support. This is found in the Pennsylvania act of 1851, 
§ 18 (P. L. 674), which reads as follows : 

"That no action, hereafter brought to recover damages for Injury to the 
person by négligence or default, shall abate by reason of the death of the 
plalntiff, blit the personar représentatives of the deceased may be substituted 
as plaintlff, and prosecute the suit to final judgment and satisfaction." 
135 F.— 14 
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Section 19 provides for the contingency that the injured person 
may hâve died as a conséquence of the wrongdoer's négligent act be- 
fore he has brought a suit, and enacts : 

"That, whenever death shall be occasioned by unlawful violence or négli- 
gence, and no suit for damages be brought by the party Injured during his, 
or her, life, the wldow of any such deceased, or, if there be no wldow, the 
Personal représentatives, may maintain an action for, and recover damages 
for, the death thus occasioned." 

The act of 1855 (P. L. 309) désignâtes the persons who may exer- 
cise the right conferred by section 19, but, as has been decided by 
the Suprême Court of Pennsylvania in McCafferty v. Railroad Co., 
193 Pa. 345, 44 Atl. 436, 74 Am. St. Rep. 690: 

"Under thèse acts two actions cannot be sustained for the same Injury. 
If the party injured has brought an action and died, it may be continued by 
his exécuter or administrator for the benefit of his estate, but in such a case 
no new action can be brought under section 19. If he has not brought an 
,'ictlou, the parties designated by the act of 1855 may do so, and the recovery 
is in their right. If the action is continued for the beneflt of the estate, the 
measure of damages Is the loss sustained by the in.iured party. In the opin- 
ion in Maher v. The Traction Co., 181 Pa. 617, 37 Atl. 571, it was said by the 
présent chief justice: 'As the action had been brought in the lifetime of the 
injured party, and had survived by virtue of section 18 of the act of 1851, 
it loglcally follows that the damages recovered by her personal représenta- 
tives should be the same as she could hâve recovered had death not ensued. 
Included thereln are damages for her pain and sufCerIng up to the tlme of 
her death, and diminution of eamlng power during a perlod of life which 
she would hâve probably llved had the accident not happened. It is a mis- 
talce to suppose that the recovery In this case Is for the death. It Is still 
for the Personal injury.' " 

This ruiing was repeated in Edwards v. Gimbel, 202 Pa. 30, 51 Atl. 
357, and it is settled, therefore, by thèse décisions that the decedent's 
right in the présent case to recover for the injury done to himself was 
not extinguished by his death. 

It remains to inquire whether the remedy against the ship has been 
înterfered with by the death, or whether the administrator may go 
on with the suit as he finds it. It is no doubt true that, if the de- 
ceased had not sued in his lifetime, and an action had been brought 
to recover damages for his death, the proceeding in rem could not 
hâve been resorted to, because the Pennsylvania statute does not 
give a lien in such a case. The Corsair, supra ; The Willamette, 70 
Fed. 874, 18 C. C. A. 366, 31 L. R. A. 715; and note to Brown v. 
Electric Rwy. Co., 70 Am. St. Rep. 681. But the two sections of 
the act of 1851 deal with separate and independent rights. Section 
19 créâtes a new right to sue, and, taken in connection with the act 
of 1855, designated the persons who may be parties plaintiff; while 
section 18 is concerned with the common-Iaw right to sue for per- 
sonal injury inflicted by the négligence of another, and merely pro- 
vides that such right shall continue to exist in spite of the plaintiff 's 
death. It seems to me that this right and the remedy that has been 
choseh to enforce it are inséparable, and that the; àdnlinistrator does 
no more than take the place of the décèdent in order to carry on the 
suit as the latter would hâve carried it on if he had not. died. The 
seizure of the ship and the claimant's bond are intended to provide 



E. J. WADDELL 4 CO. V. UKITED STATES, 211 

security that the right shall be satisfied ; and, since the right is pre- 
served by the statute, I do not know upon what ground the security 
is to be taken away. The measure of damages is precisely the same 
as if the death had not occurred, and the money goes to his near 
relatives in the same proportion as if he had recovered it himself, 
and had died intestate. In no respect save the substitution of the 
Personal représentative does the action suflfer any change, and I do 
not see upon what reasonable ground a court can décide that a form 
of action which was properly at the decedent's command in his life- 
time is no longer available merely because he has died, and his Per- 
sonal représentative must therefore carry on the suit to the end. 

The motion to substitute the administrator as libelant is granted, 
and the motion to cancel the claimant's bond is refused. 



R. J. WADDELL & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Tork. November 11, 1904.) 

No. 3,512. 

1. CusTOMS DuTiES— Classification— Hones—Whetstones. 

The provision for "hones and wlietstones," in paragraph 574, Tariff 
Act July 24, 1897, c. 11, § 2, Free List, 30 Stat, 198 [U. S. Comp. St. 1901, 
p. 1684], includes only articles used in sharpening edged instruments. 

2. Same— Hone-Stone Polisiiers— Unes-umekated Articles. 

Held, tliat certain articles of hone stone, wliich are used In polisliiu,'; 
marble and lithographie stoues, and which are not shown to be knowii 
commercially as "hones," are not free of duty as "hones" under para- 
graph 574, Tarife Act July 24, 1«97, c. 11, § 2, Free List, 30 Stat. 198 [U- 
S. Comp. St. 1901, p. 1684], but are dutiable as unenumerated manu- 
factured articles under section 6 of said act, c. 11, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The subject of thèse proceedings Is a décision afflrmlng the assessment ot 
duty by the collector of customs at the port of New York on marchandise im- 
ported by R. J. Waddell & Co. This merchandise consisted of a variety of 
stones, elassified as dutiable under section 6, Tariff Act July 24, 1897, cl]. 
30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), as unenumerated manufactured 
articles. The importers' contention was that it should hâve been admitted 
free of duty, under the provision for "hones and whetstones" in paragrapli 
574 of said act, c. 11, § 2, Free List, 30 Stat. 198 (U. S. Comp. St. 1901, p. 1684). 
A description of the merchandise, and the conclusions and reasoning of the 
Hoarrt of General Appraisers, appear from the following excerpt from the 
Board's opinion : 

"De Vrles, General Appraiser : At the hearlng six samples were Introduced 
as original représentative samples of the différent kinds of the merchandise 
in question. * • * Bxhibits 3 and 4 are rough pièces of stone In the con- 
dition taken from the quarry, with one side smooth. The merchandise rep- 
resented by thèse exhibits was of varions sizes, being about a handy size to 
be conveniently held in and grasped by the hand while in use. • * » Ex- 
hibit 6 is a rough-cut stone about 8 Inches in length, 3 inches In width, and 
2 inches thick. The invoices the subject of thèse protests ail contain the fol- 
lowing caption: 'Invoice of certain goods, vlz., hone stone, sold In Dalmore, 
Scotland,' etc. Following this désignation are the enumerations of the va- 
rieties of merchandise by the following spécifie names, which, descrlbed by 
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référence to the exhlbîts enumerated, we flncl are as follows : * • • (4) 
Marble polishers, 'fine grain,' and marble polisbers, 'sharp grain,' représentée! 
by Exbibits 3 and 4. * * * (6) Square-cut bones, represented by Bxhibit 
6. (7) Milvado bone-stoue blocks, some of irregular sbapes, like Exbibits 3 
and 4, and others of regular sbapes, like Kxbibit 6, ail rougb eut, and welgh- 
ing from 70 to 80 pounds each. * • * (10) Hone stone, 'fine grain,' and hone 
stone, 'sbarp grain,' which are tbe same as Exbibits 3 and 4, being tbe iden- 
tiçal articles. On ail Involces but one tbese goods are designated as 'marble 
Iiolisbers.' On the latest involce tbey are designated as 'hone stone,' etc. (11) 
Mikado hone-stone blocks, 'fine blue,' wbich are the same as the mikado honc- 
stone blocks before describcd, differlng in slze and color. • *' • It fur- 
tber appears and we flnd that tbe square-cut bones represented by Hxhibit 6 
are princlpally used by litbograpbers in taking off the hard knots in their 
lithographie stones, and sometlmes for sharpening tools. It further appears 
that the mikado hone-stone blocks and the mikado hone-stone blocks, 'fine 
blue,' etc., are used by tbe calico print trade for tbe sharpening of tools, and 
ihat those imported, the subject of thèse protests, were sold to that trade for 
that purpose. We further flnd that the goods represented by Exbibits 3 and 
4, by whatever désignation known upon thèse involces, are used to rub down 
marble In the course of polishlng the same. In G. A. 5,204, T. D. 23,986, this 
board, in passlng upon merchandlse identical with Bxhibits 3 and 4, held that 
such articles dld not come wltbin the meaning of the word 'hones,' as used in 
the free list of the présent tariff act, and that only such goods were withln the 
terms thereof as were used for the sharpening of razors, tools, and other edged 
instruments. It is sought in tbis case by tbe importera to impeach that déci- 
sion by establishlng that the word 'bones' in that paragraph is used in a com- 
mercial sensé, and, as so known, ail the merchandlse the subject of tbese 
protests is entitled to free entry, whatever Its use. Much testimony was ad- 
duced at tbe trial. Upon a re-examination of the question of law presented, 
we are satisfled that tbe conclusion reacbed in G. A. 5,204, T. D. 23,986, is 
correct. The word used In the statute is 'bones.' a plaln and unambiguous 
term. In Newman v. Arthur, 109 U. S. 137, 3 Sup. Ot. 91, 27 L. Ed. 883, tbe 
Suprême Court said: 'Where words used in an act Imposing duties upon 
nierchandise bave acqulred by commercial use a meaning différent from their 
ordlnary meaning, the latter may be controlled by the former, if such be tbe 
apparent intent of tbe statute ; but the application falls in tbe présent in- 
s^tanee, because tbe language used is unequivocal. There is no référence in 
the statute, eitber expressed or by imiilication, to any commercial usage, and 
there, is no language in it whlch requires for its interprétation tbe aid ot 
extrinsic circumstances.' In G. A. 5,204, T. D. 23,986, this board quoted at 
lengtli the définitions of tbe lesiding loxicograpbers of both 'bones' and 'vvbet- 
stones,' and an advertence to tbat décision shows that lexicographie autbor- 
ities uniformly agrée that the word 'hones' and the word 'whetstones' In their 
descriptive force each implies a stone used for sharpening edged tools, instru- 
ments, etc., by friction. Tbe one unit of slmllarlty between the two is that 
the stones must be articles used for sharpening edged tools. Tbat being the 
only sensé in whieb tbe word is used, we are unable to discover anything in 
the statute which Indlcates that It was used in other than Its ovdinary sensé. 
On the contrary, we flnd in tbe statute that which indicates that tbe word 
'bones,' which is the word hère in question, was used in its plain, ordinary 
sensé, and not tn any commercial sensé. It is used in conjunetion witb the 
word 'whetstones.' "The rule of construction applicable is found qiioted by the 
authorities as follows : 'One of the best-settled rules of the Interprétation of 
laws imposing duties is that the articles grouped together are to be deemed 
of a kindred nature and of kindred materlails, unless there is somethlng in 
the context whieh repels that Inference. Adams v. Bancrof t, 3 Sumn. 384, 
Fed. Cas. No. 44; United States v. Sixty-Flve Terra-Cotta Vases (0. C.) 18 
Fed. 508 ; In re Sixty-Flve Terra-Cotta Vases (D. C.) 10 Fed. 880.' If there 
is doubt, therefore, as to the meaning of the word 'honea,' référence may be 
had to the word 'whetstones,' its associate word in the statute, as giving évi- 
dence of and measurlng the scope of the meaning and use of Its associate 
word 'hones.' The one common unit of slmilarity between them, and whieh 
limlts the meaning of both of thom under the rulé quoted, Is that each is used 
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for sharpening edged tools. The meaning of the one ifs limitation upon the 
other, and an index of the meaning of the other. It will hardly be contend- 
ed for a moment that the word 'whetstones,' whlch la a word Itnown in every 
housebold in the land, is used in a commercial sensé, or in any other senso 
than as an instrument used for sharpening edged tools. TJnder the décision 
quoted, therefore, we thlnlj there can be no eseape from the conclusion that 
the word 'hones,' as used in the statute, Is used in its plain, ordinary sensé, 
which is uniformly described by the lexicographie authorities as an instru- 
ment used for sharpening tools, and that sensé limits Its use and scope in its 
application to the merehandise which Congress intended to give ivce entry 
imder that désignation. It will be noted that ail the merehandise covered by 
thèse protests, save and except that represented by Exhibits 3, 4, and 6, cornes 
within the définitions laid down in G. A. 3,204 ; and as to those articles the 
protests are well taken. As to the articles represented by Exhibits 3, 4, and 
a, we fiud that their use is for other purposes than that of sharpening edged 
tools, and think the protests are not weil taken. As stated, It was sought 
to establish, particularly with référence to the articles represented by Ex- 
hibits 3 and 4, and which are the subjeet of décision In G. A. 5,204, that they 
were commercially known as 'hones.' We think this record does not sustain 
that contention. * • * 

"It thus appears, we think, falrly, from thIs record, that this merehandise 
is not generally and uniformly through the United States known as 'hones' ; 
that there is not a gênerai and uniform trade désignation which includes this 
merehandise within that désignation. On the contrary, It appears that it is 
invoiced not as 'hones,' but as 'hone stone,' a term descriptive of the quallty 
of merehandise suitable for making hones, rather than an eo nomine désigna- 
tion of an article ; that it Is further known as 'grit,' as 'marble polishers,' as 
'Scotch goods,' as 'hone stone,' etc. We flnd that there is no gênerai and uni- 
form trade désignation in this country, which Includes sueh merehandise as 
represented by Exhibits 3, 4, and 6 within that trade désignation as 'hones,' 
and that, on the contrary, they are not so known. The protests • * • 
are overruled as to the merehandise represented by Exhibits 3, 4, and 6. 
• • *" 

Comstock & Washburn, for appellants. 
Charles Duane Baker, for the United States. 

HAZEL, District Judge. The merehandise, consisting of a vari- 
ety of stones, was assessed for diity at 20 per centum ad valorem, 
as nonenumerated articles, manufactured in whole or in part, vinder 
section 6 of Tariff Act July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. 
St. 1901, p. 1693], and are claimed by the importers to be entitled 
to free entry as hones, under a provision of paragraph 574, § 2, 
Free List, 30 Stat. 198 [U. S. Comp. St. 1901. p. 1684], which reads 
"Hones and Whetstones." The Board of General Appraisers de- 
cided that the merehandise represented by Exhibits 3, 4, and 6 
herein was properly dutiable as assessed. In view of the compre- 
hensive opinion of the Board of General Appraisers, it is deemed 
entirely sufficient to say that, in my judgment, the board has cor- 
rectly interpreted paragraph 574. The stones are not hones or 
whetstones. The plausible reasons assigned by the board for 
reaching its conclusion are thought to be sound and persuasive. 
The importers, however, contend that such décision is clearly 
against the weight of évidence ; that the proofs show that the 
articles were known as hones according to commercial désignation. 
On this point a great deal of testimony was taken on the part of 
the government and also of the importers. Upon the confîicting 
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évidence a décision has been reached that the articles had na 
uniform trade désignation in this country, and that they were net 
known as hones. 
The décision of the Board of General Appraisers is affirmed. 



ALBERT LORSOH & CO. v. UNITED STATES. 

(Circuit Court, S. D. New Tork. November 11, 1904.) 

No. 3539. 

CtrSTOMs DxTTiES— Classification— Meastjrement of Imitation Pbecious 
Stones— "Dimensions." 

In the provision in paragraph 435, Tariff Act July 24, 1897, c. 11, § 1, 
Sehedule N, 30 Stat 192 [U. S. Comp. St. 1901, p. 1676], for "imitations 
• • ♦ of preclons stones * • • not exceedlng an incli in dimen- 
sions," the measurement contemplated Is that of any single dimeuslon. 

On AppUcation for Review of a Décision of the Board of General 
Appraisers. 

The décision subject to review (G. A. 5,661, T. D. 25,251) af- 
firmed the assessment of duty by the collecter of customs at the 
port of New York on merchandise imported by Albert Lorsch & 
Co. The opinion filed by the board reads as follows : 

Sharretts, General Appraiser: The merchandise in question conslsts of 
imitations of precious stones exceedlng 1 Inch in length, but contalning less 
tban 1 square inch of superfieial surface. It was assessed for duty by the 
collecter at the rate of 45 per cent ad valorem, under the provision of para- 
graph 112, Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 158, U. S. Comp. 
St. 1901, p. 1635, for manufactures of glass or paste, and Is claimed by the 
protestants to be dutiable at 20 per cent, ad valorem, as Imitations of precious 
stones, under paragraph 435, Schedule N, 30 Stat. 192, U. S. Comp. St. 1901, p. 
1676. It is conceded that the merchandise is composed of glass or paste made 
to imita te jade, a semlpreclous stone, and that, while it averages less than 1 
square inch In size, it exceeds 1 inch in length. The exhibit In the case, taken 
from the Importation, is described on the Involce as item "No. 7115/18, 30x14 
inllllmeters, jade," and represents a cameo, ova] in form. Twenty-flve mill- 
imeters are approxlmately an inch ; hence it wUl be seen that the articles in 
question are about 1% inches in length, and three-flfths of an inch In width. 

The Importers' contention Is that, Congress having used the w-ord "dimen- 
sions" instead of "dimension" in paragraph 435, at least the average dimen- 
sion, if not both dimensions, must exceed 1 inch, in order to exclude Imitations 
of precious stones from classification thereunder. Had Congress been leglslat- 
Ing with regard to a single substance, there would be mueh force In this con- 
tention. Congress, however, disposed of ail kinds of precious stones collee- 
tlvely. The plural word, "imitations," was employed in paragraph 435 ; and. 
as a corollary, the plural word "dimensions" was used to maUe the sentence 
grammatical. "The plural Includes the singular." Endllch on Interprétation 
of Statutes, par. 388. A falr Interprétation of the paragraph in question 
would seem to be that any imitation of a precious stone that exceeded 1 inch 
in dimensions, or ail imitations of precious stones exceedlng 1 inch in dimen- 
sions, were excluded from entry under that paragraph. We can see nothing 
in the eholce of language employed by Congress to indicate an intent to in- 
clude length, breadth, and thiekness in the word "dimensions." Had such 
been Its intent, the paragraph would probably hâve read "not exceedlng one 
cubic Inch In dimensions." See paragraph 258, Schedule G, 30 Stat 171, U. 
S. Comp. St 1901, p. 1650. If length and breadth only had been contemplated, 
paragraphs 101 to 105, inclusive, Schedule B, 30 Stat 157, 158, U. S. Comp. 
St 1901, p. 1634, are persuasive that Congress would bave based its limitation 
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of the size o( imitations of precious stones upon tlie square Inch. In the pi'o- 
plso to paragraph 565, § 2, Free List, 30 Stat. 198, U. S. Oomp. St. 1901, p. 
1684, certain plates or disljs are provided for aecording to diameter. It is not 
Linreasonable to suppose that Congress, baving made use of the terms "square 
inches," "cuhic contents," and "diameter," intended the word "dimensions" to 
refer to linear measurement. The Standard Dictionary deflnes "dimension" 
to be any measurable estent or magnitude, as of a line, surface, or solid; 
especially one of the three measurements — length, breadth, and thlckness — by 
means of which the contents of a cubic body are determined ; geuerally used 
in the plural. The définition of "dimension" as given In the Century Diction- 
ary is : "Magnitude measured along a diameter ; the measure through a body 
or closed figure alon-; one of its principal axes; length, breadth, or thlckness." 

Bearing upon the intent of Congress, it is well to quote the provisions of the 
later tarilï acts relating to imitations of precious stones : Act March 3, 1883, 
D. 121, Schedule N, Sundries, par. 420, 22 Stat. 511. "Compositions of glass 
or paste, when not set, ten pcr centum ad valorem." Act Oct. 1, 1890, c. 1244. 
§ 1, Schedule N, par. 454, 26 Stat. 601 : "Imitations of precious stones, eom- 
posed of glass or paste. ndt exceedijig one inch in dimensions, not set, ten pcr 
<ientum ad valorem." Act Aug. 27, 1894, c. 349, § 1, Schedule N, par. 338, 28 
Stat. 534 ; "Imitations of precious stones, not exeeeding an inch in dimensions, 
uot set, ten per centum ad valorem." Act July 24, 1897, par. 435, supra : 
"Imitations of diamonds or other precious stones, composed of glass or paste, 
uot exeeeding an inch in dimensions, not engraved, painted, or otherwise orna- 
mented or decorated, and not mounted or set, twenty per centum ad valorem." 

During the life of the tariff act of 1883, there is but one case recorded of 
a controversy between the govemment and Importers relative to the classifica- 
tion of so-callcd imitations of precious stones. T. D. 7,240. In that case Mr. 
Fairehild, then Assistant Secretary of the Treasury, quoting from the ap- 
liraiser's report, said: "The articles consist of pièces of colored glass of oval 
shape, and from 1 to 6 Inehes in length, evidently intended for use in orna- 
menting stained-glass Windows." It will be observed that only one dimen- 
sion, namely, the length of the article, was specifled ; and it is not unreason- 
able to suppose that Congress had in raind thls case when framing the tarift 
act of 1890, and imposed a comparatlvely low rate of duty on Imitations of 
precious stones not exeeeding 1 inch, linear measure, In their greatest axis. 
Such was the meaning given to the term' "dimensions" by the customs authori- 
ties. and it has been adhered to by them and accepted by importers wlthout 
protest up to the présent time. "In ail cases of ambiguity the contemporane- 
ous construction, not only of the courts, but of the department, and even of 
the officiais whose duty it is to carry the law Into effect, Is universally held 
to be eontrolling." Schell v. Fauche, 138 U. S. 562, 572, 11 Sup. Ct. 376, 380, 
34 L. Ed. 1040, and cases there cited. "The importance of adhérence to a 
long-continued and reasonable construction of a statute by the officers of the 
department whose duty it has been to exécute it, when the statute is of an 
ambiguous character, has been frequently eommented upon by the Suprême 
Court ever since the case of Edwards v. I>arby, 12 Wheat. 206, 6 L. Ed. 603." 
United States v. Dean Linseed Oil Co., 87 Fed. 456, 31 C. C. A. 51. 

In our opinion, the collector commltted no error in classifying the mer- 
chandise as manufactures of paste or glass, and assessing It for duty at 45 per 
cent, ad valorem, under paragraph 112. 

No évidence having been ofCered regarding the other Items on the invoIce, 
the collector's classification relative thereto is presumptively correct. 

The protest is overruled, and the collector's décision in ail respects Is af- 
firmed. 

Comstock & Washburn (Albert Com.çtock, of counsel), for ap- 
pellants. 

Charles Duane Baker, for the United States. 

HAZEL, District Judge. I concur in the décision of the Board 
of General Appraisers. It is thong-ht to be reasonably clear that 
by the use of the word "dimensions" in paragraph 435 of the tarifï 
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act of July 24, 1897, c. 11, Schedule N, 30 Stat. 192 [U. S. Comp. 
St. 1901, p. 1676], as applied to "imitations of diamonds or other 
precious stones, composed of glass or paste," Congress intended 
the word to apply to any single dimension. True, the literal mean- 
ing of the word "dimensions" includes length, breadth, and thick- 
ness, but there is excellent authority for holding that "the plural 
includes the singular." Other reasons, unnecessary to hère repeat, 
appear in the opinion of the Board of General Appraisers to show 
the intention of Congress to regard the word "dimensions" as 
covering any single dimension. 

The décision of the Board of General Appraisers sustaining the 
collector, who assessed a duty at the rate of 45 per centum ad 
valorem under section 112 of the tariff act (July 24, 1897, c. 11, § 1, 
Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]), for 
manufactures of glass or paste, is affirmed. 



JOHNSON V. BRIDGEPORT DEOXIDIZED BRONZE & METAL CO. 

(Circuit Court, D. Connecticut Febniary 17, 1905.) 

No. 512. 

Masteb and Servant— Injurt to Servant— Voltjntaeilt Undeetakino 
Dangeeous Woek. 

Plaintlff, a foreigner of falr Intelligence and with considérable knowl- 
edge of the English language, was employed as a laborer in defendant's 
foundry and grinding room. A belt having been thrown ofC the pulleys 
In the grinding room', he undertook to put it on while the shafting was 
In motion, and, in so doing, his arm was caught in a loop In the belt and 
torn OfC. The opération was a dangerous one, and required skill which 
he did not possess. He was not directed to put on the belt by any one 
In authority over him, but was twice warned against It by a fellow work- 
man after he had commeneed. HeW, that the injury was not due to any 
négligence of défendant, but solely to that of plaintlff, for which he could 
not recover. 

At Law. 

Donald G. Perkîns, for plaîntiff. 
Seymour C. Loomis, for défendant. 

PLATT, District Judge. This is a hearing în damages after de- 
fault, following the state practice, in an action by John Johnson 
to recover $10,000 damages for injuries which he claims to hâve 
suflfered from the négligence of the défendant. The case was 
brought in the state court, and was properly transferred hère be- 
cause of diversity of citizenship. When the matter was brought 
forward, the plaintlff urged his right to hâve the damages as- 
sessed by a jury, which was refused on October 20, 1903. On 
November 1 and 2, 1904, at New Haven, I heard the évidence and 
arguments of counsel, and hâve silice those dates received and 
examined a copy of the testimony and written briefs. The sub- 
stance of the complaint is as follows : 
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Défendant had a machine to which motive power was transmit- 
ted by a belt running over pulleys. Plaintiff is a foreigner, with 
slight knowledge of Ènglish, and below the average of intelligence. 
The belting came off, and défendant ordered plaintiff to put it on 
again while the shafting was in motion, a thing which the plaintiff 
had seen donc frequently by the engineer and by others. This ac- 
tion required skill, and was attended with great danger, ail of 
which défendant knew and plaintiff did not. Plaintiff obeyed the 
order, and was seriously injured in se doing. The défendant negli- 
gently failed to instruct the plaintiff how to put on said belt and of the 
danger of said work, and negligently ordered the plaintiff to do the 
same, and exposed the plaintiff to the damages therein, and, by its 
négligent acts and omissions aforesaid, caused the plaintiff 's said in- 
juries. 

I fxnd the following facts : On the 23d day of May, 1900, at about 
4 o'clock in the afternoon, the plaintiff's arm was torn from his body 
in the grinding room of the defendant's factory in Bridgeport, Conn. 
Thèse are the circumstances in which it happened: The plaintiff was a 
laborer or helper in and about the foundry and the grinding room, which 
opened into the foundry. His duties were, in a gênerai way, to carry, 
clean, and chip castings and shovel sand for the molders, and to help 
the molders whenever his stren^:Lh could be of assistance to them. 
Just prior to the accident he was trying to eut off a gâte from one of 
the castings at a power press which stood in the foundry. The gâte 
was so large that it overtaxed the capacity of the press, and the belt 
through which power was transmitted to the press was thrown off the 
upper wheel, which was connected with the main shafting, and also 
off the flly wheel on the press. The speed of the upper wheel was very 
great, reaching about 184 révolutions per minute. George W. Macke}' 
was the engineer, and had charge of the engine, boiler, belting, and 
shafting. He had been so employed for about five years, and was a 
compétent man for the position. Mackey was working on the band 
saw in the grinding room at the time the belt came off the wheels. 
He came over and worked the fly wheel by hand, so that plaintiff could 
eut off the gâte, and, while this was being done, told the plaintiff that 
he ought not to use the press in that way. After the gâte had beei: 
eut off, Mackey went out into the foundry to get a drink of water. 
He gave the plaintiff no orders to put the belt back upon the wheels. 
He remonstrated with him for treating the press as he had done, and 
said nothing more. The plaintiff did not understand exactly what 
Mackey said to him, but he took it to be that he should put the belt 
on. Mackey went away as soon as he had spoken. Plaintiff waited 10 
or 15 minutes, hoping that Mackey would corne back, because he was 
not sure of what he said; he had no other work to do, and did not 
wish to loaf, and so he mounted a ladder which was right at hand, and 
undertook to put the belt back upon the rapidly revolving wheel. In 
so doing his arm was caught in the loop of the belt, and before he 
could remove it he was whirled around the shafting and his arm was 
torn off. Before he had begun to put the belt back upon the wheel 
he was twice warned by George Ryan, vvho was holding a casting at 
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an emery wheel just across the grinding room, to come down off the 
ladder. 

Plaintiff was a fairly intelligent man, with considérable knovvledge 
df the English language. It is not possible that he could hâve mis- 
understood what Mackey said to him. Neither is it possible that he 
could hâve failed to hear Ryan's warning. He decided to undertake 
the dangerous work, and stubbornly proceeded to carry eut his de- 
sign until disaster overtook him. He climbed into danger of his own 
volition. My view of the case éliminâtes ail discussion as to whether 
an order from Mackey to put the belt on while the wheel was so 
swiftly revolving would hâve made the défendant responsible. I think 
that such an order would hâve been within the apparent scope of his 
authority so far as the plaintifï is concerned, and that secret instructions 
to him by the master touching the stoppage of the machinery would 
not hâve availed. The situation was such that plaintiff had a right to 
assume that he ought to obey, if the order had been given, but I find 
as a fact that it was not given, and that ends the matter. 

The law is well settled under our state practice that the défendant 
by suffering a default admits nominal damages, and, after larger 
damages hâve been shown by the plaintifif, assumes the burden of dis- 
proving his own négligence or of proving the plaintiff's contributory 
négligence. If he succeeds on either point, the damages are kept 
down to the nominal point. In the case at bar, I think that the de- 
fendant bas succeeded in each respect, and the logical outcome is that 
the plaintiff is entitled to only nominal damages. 

Let judgment be entered for plaintifï for $35. 



In re PETTINGILL & CO. 

(District Court, D. Massacbusetts. February 3, 1905.) 

No. 8,742. 

1. BANKRtTPTCf— PREFERENCES— KEASONABLE CAUSE TO BELIEVE DEBTOB IN- 

SOLVENT. 

Grounds for reasonable belief In the présent Inability of a debtor -to 
pay bis debts In the course of business are not necessarlly grounds for 
believing that he is insolvent within the définition of insolvency con- 
talned in Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418], so as to requlre the créditer to surrender payments re- 
celved as préférences. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Bankruptey, § 256.] 

2. S AME. 

Somethlng less tban a year before his bankruptey a debtor owed a 
créditer about $30,000, and on being pressed for payment made a payment 
of $8,000, and obtained an extension on the remainder. There had been 
large business transactions between the parties for years, whlch were 
continued, and during the time prior to his bankruptey large crédits 
were extended to the bankrupt, but large payments were also made. At 
the time agreed the old Indebtedness was not pald, but shortly there- 
after a payment of $10,000 was made. At that time the créditer ap- 
plled to Dun's Commercial Agency and to another, from both of whom 
favorable reports were recelved as to the debtor's condition. Bcld, that 
the creditor did not hâve reasonable cause to believe the debtor insolvent 
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wlthln the meanlng of the bankruptcy act, so as to require It to surrender 
payments received withln four months prior to tlie bankruptcy as préf- 
érences under Banbr. Act July 1, 1898, c. 541, § 57g, 30 Stat. 560 [U. S. 
Conip. St. 1901, p. 3443], before proving Its claim, although the banbrupt 
was in fact insolvent. 

In Bankruptcy. On review of décision of référée disallowing the 
claim of the Press Company, 

Walter M. Lindsay, for trustée. 
Jeremiah Smith, Jr., for creditor. 

LOWELL, District Judge. The creditor seeks to prove. The 
référée has found that the proof cannot be allowed until préférences 
received hâve first been returned. When the payments were made 
March 21 and 24, 1904, the debtor was insolvent, and knew that he 
was insolvent. The sole question presented is this: Had the cred- 
itor reasonable cause to believe the bankrupt insolvent at the time 
of the pa3'ments?' That the creditor had no actual knowledge of 
insolvency was admitted. The référée has found that he had rea- 
sonable cause to believe it. The bankrupt, an advertising agency, 
for years had donc a very large business with the creditor, the 
New York World, as well as with other papers. This business 
was largely, but not wholly, on account of Greene's Nervura, a pat- 
ent medicine. In May, 1903, the former owed the latter $30,273.41, 
and was pressed for payment. He ofïered in payment notes of the 
Nervura, indorsed by himself. When this arrangement was refused, 
he paid $8,000, asked an extension until October 15th for the bal- 
ance, and this was given him. The référée finds that in Alay, if 
the creditor had investigated, he would hâve found both the bank- 
rupt and the Nervura insolvent; but a request for time, accom- 
panied by a large payment on account, does not indicate insolvency 
in the définition of the présent bankrupt act, even when accompa- 
nied by an attempt to fund indebtedness. Moreover, we hâve to 
détermine reasonable cause as of March, 1904, not as of May, 1903. 
Much happened between thèse dates. Business continued between 
the parties. On June 1, 1903, the indebtedness was $24,069.01 ; on 
October 1, $26,937.55, though over $5,500 had been paid in the 
meantime. In October, 1903, the bankrupt did not make the pay- 
ment he had promised. The creditor pressed him, and at the last 
of the month obtained $10,000. Disturbed by the delay in payment, 
the creditor asked for a report on the bankrupt from Dun's Com- 
mercial Agency. The report was favorable. The creditor inquired 
also of Taylor, manager of the Boston Globe, and was reassured 
by the reply. On November Ist the indebtedness was $19,500.32; 
on January 1, 1904, it was $22,382.83, although in two months the 
bankrupt had paid over $5,000 on account. In December, 1903, the 
creditor again pressed for money, apparently on the old account, 
and the bankrupt agreed to pay $500 weekly. In January and Feb- 
ruary, 1904, about $13,000 crédit was given, and only about $3,500 
received on account. The agreement to pay $500 was not kept, 
though the shortage was small. About February Ist, instead of 
the weekly payment, the bankrupt agreed to pay $10,000 in March, 
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when the sales of Nervura were to be large. In Aîarch there was 
difficulty in getting the money. On March 12th the creditor wrote, 
"We shall hâve to hâve a definite date and a definite sum named, 
or be compelled to take steps to protect our account." $10,000 was 
promised definitely on March ISth. On March 21st $3,000 was 
paid, and on March 24th $2,000, the payments hère alleged to be 
preferential. On March 26th the bankrupt openly failed. Beforc 
March 21st his financial embarrassment had been known to others, 
but there is no évidence of this creditor's reason to believe him 
insolvent, except substantially as above stated. 

Obviously the creditor had some reasons for suspicion. To dé- 
cide the case the court must détermine how much reason to suspect 
insolvency is needed to constitute reasonable cause to believe that 
insolvency exists. Under Act March 2, 1867, c. 176, 14 Stat. 517, 
the term "insolvency" was defined as an inability to pay debts in 
course of business, yet in Grant v. The National Bank of Mon- 
mouth, 97 U. S. 80, 24 L. Ed. 971, the Suprême Court heldthat the 
renewal of a note, the overdrawing of a bank account, incorrect 
habits, a reckless manner of business, and seeming to be pressed 
for money was enough to make a creditor cautious and distrust- 
ful, but gave no reasonable cause to believe the debtor insol- 
vent. The circumstances of suspicion in Grant v. The National 
Bank of Monmouth seem to me stronger than in the case at bar; 
but, even if they be weaker, yet the changed définition of insolvency 
in the présent Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418], makes a material différence in favor of 
the creditor alleged to be preferred. Insolvency is no longer in- 
ability to pay debts in the regular course of business, but exists 
only "whenever the aggregate of [the bankrupt's] property, exclu- 
sive of any property which lie may hâve conveyed, transferred, con- 
cealed or removed, or permitted to be concealed or removed, with 
intent to defraud, hinder or delay his creditors, shall not at a fair 
valuation be sufficient in amount to pay his debts." Grounds for 
reasonable belief in a présent inability to pay debts in the course 
of business are not necessarily grounds for believing that a man's 
property at a fair valuation is not sufKcient to pay his debts. 

In view of the décision and of the language of the Suprême 
Court in the case just mentioned, I am constrained to reverse the 
décision of the référée. See, also, King v. Storer, 75 Me. 63 ; Peter- 
son v. Schroeder, 75 Wis. 577, 44 N. W. 652. 



In re A. L. ROBERTSHAW MFG. CO. 

(District Court, B. D. Pennsylvania. February 24, 1905.) 

No. 1,444. 

1. Appeait— Désignation of Rbcobd. 

The court of bankruptcy from whlch an appeal Is taken has no Jurlsdle- 
tlon to deslgnate what records shall be certifled on which the appellate 
court shall détermine the appeal. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 
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2 Same— Statutes. 

Under Bankr. Act July ], 1898, c. 541, § 25a, 30 Stat 553 [U. S. Comp. 
St. 1901, p. 3432], providing that appeals, as In equity cases, may be takeu 
In bankruptcy to the Circuit Court of Appeals, and Act March 3, 1891, c. 
517, § 11, 26 Stat. 829 [U. S. Comp. St. 1901, p. 5.52), providing that ail 
provisions In force regulating the niethods and Systems of review through 
appeals or writs of error shall regulate appeals and writs of error to the 
Circuit Court of Appeals, on an appeal to that court in a bankruptcy pro- 
ceeding, in the absence of stipulation, the whole of the record, in the strict 
sensé of the word, must be transmitted to the appellate court, as required 
by Rev. St. §§ 698, 750 [U. S. Comp. St. 1901, pp. 568, 591]. 

8. Same— Désignation of Recoed— Ceetioraei. 

Where the parties to an appeal to the Circuit Court of Appeals In bank- 
ruptcy were unable to agrée as to the contents of the appeal record, it 
was the duty of the appellant to flle a prsecipe with the clerk, pointing 
out specifically what records. In his jiidgmeut, should be certified, leav- 
ing appellee, if in his opinion the records certified are insuffieient, to sug- 
gest a diminution of the record and ask for certiorari. 

In Bankruptcy. Rule to Designate the Record on Appeal. See 133 
Fed. 556. 

Simpson & Brown and Ira Jewell Williams, for petitioner. 
John Dickey, Jr., for trustée. 

HOLLAND, District Judge. On May 25, 1903, a rule was granted 
on the trustée in this case to show cause why a certain sum of money 
should not be paid out of the funds in his hands as trustée of this 
bankrupt estate. The matter was referred to a référée, who took tes- 
timony, and reported the évidence and his findings of fact; and this 
court, upon final hearing, dismissed the pétition, from which an appeal 
has been taken to the Circuit Court of Appeals in this district. Counsel 
for the appellant and appellee having failed to agrée as to what the 
record should contain a pétition was presented, and a rule granted to 
show cause why the record on appeal should not consist of certain mat- 
ters. 

The pétition of the Impérial Woolen Company, upon which this rule 
was granted, sets forth such parts of the record as they regard sufficieni 
for a full and complète understanding of the case in the appellate court, 
and we are of opinion that their judgment is right in this respect ; but 
we know of no law which authorizes the court from which an appeal 
is taken to designate what records in the court below shall be certified 
upon which the appellate court shall détermine the appeal. In fact 
the judge of the court from which the appeal is taken ought not in the 
least to interfère in the discrétion allowed by the gênerai terms used in 
the acts of Congress and rules of court in designating the record to be 
certified in cases of appeal, as his judgment is to be reviewed, and his 
opinion of the importance and relevancy of matters contained in the rec- 
ord might, in the estimation of counsel for one side or the other, be as 
faulty as it is claimed his judgment is from which an appeal is taken; 
and if an order of the court from which the appeal is taken could hâve 
the eflfect of restricting the record in ail cases where such a decree had 
been made, there would be the possibility of a feeling upon the one side 
or the other that they had not secured a fair hearing on a full record. 

There is no local rule in this district as to what the record should 
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contain in bankruptcy cases, but the bankruptcy law of July 1, 1898, 
§ 35a, 30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 3432], provides 
"that appeals, as in equity cases, may be taken in bankruptcy proceed- 
ings from the courts of bankruptcy to the Circuit Court of Appeals of 
the United States," etc. The eleventh section of the act of March 3, 
1891, establishing the Circuit Court of Appeals (26 Stat. 829, c. 517 
[U. S. Comp. St. 1901, p. 552]), provides that "ail provisions of law 
now in force regulating the methods and Systems of review, through 
appeals or writs of error, shall regulate the methods and Systems of 
appeals and writs of error provided for in this act." So that sections 
698, 750, Rev. St. [U. S. Comp. St. 1901, pp. 568, 591], as to what 
the transcript shall contain on appeal "in causes in equity," are in full 
force and apply in this case ; the latter of which, in the absence of stip- 
ulation, provides for the transmission of the whole of the record, in 
the strict sensé of the word (Nashua, etc., Co. v. Boston, etc., Co., 61 
Fed. 237, 9 C. C. A. 468), and the former for sending up the proofs, 
entries, and papers on file "necessary to a hearing of the appeal" 
(Nashua, etc., Co. v. Boston, etc., Co., supra). 

In addition to this, the latter part of second section of the act of 
March 3, 1891 (26 Stat. 826, c. 517 [U. S. Comp. St. 1901, p. 547]), 
authorizes the Circuit Court of Appeals "to establish ail ruies and rég- 
ulations for the conduct of the business of the court within its juris- 
diction" ; and, in pursuance of that authority, the Circuit Court of 
Appeals for this circuit, on June 16, 1891, adopted certain rules in open 
court, the fourteenth of which provides, among other things : 

"In ail cases brought to this court by ♦ • • appeal, to review any judg- 
ment or decree, the clerk of the court by which such judgment or decree was 
rendered shall annex to and transmit with the record a copy of the opinion 
or opinions flled in the case. No case will be heard until a complète record, 
containing in itself, and not by référence, ail the papers, exhibits, dépositions, 
and other proceedings, which are necessary to the hearing in this court, shall 
be flled." 

The language used in the law and rules of court in regard to the rec- 
ord on appeal is so gênerai that in every case it is necessary for some 
one to specify what part of the record in the particular case cornes 
within thèse gênerai désignations above set forth. The practice hère 
has long prevailed of counsel agreeing, by stipulation filed, as to what 
the record shall contain, and in sev^en years there has only been found 
one case where there was a disagreement ; but when that occurs, and 
it is necessary to specify the record, the best practice, which has pre- 
vailed in the local courts and in other districts, is to require the appe- 
lant to file a prsecipe with the clerk, pointing out specifically what rec- 
ords, in his judgment, are necessary to be certified on the appeal. 
Nashua, etc., Co. v. Boston, etc., Co., supra ; Burnham v. North Chi- 
cago Street Railway Company, 87 Fed. 168-170, 30 C. C. A. 594. If 
the appellee is of the opinion that thèse are not sufficient, he can sug- 
gest a diminution of the record, and ask for a certiorari (Nashua, etc., 
Co. V. Boston, etc., Co., supra, and cases there cited), and the question 
as to the necessity of additional matter will properly be determined by 
the appellate court. In our judgment it would not be a satisfactory 
practice in appeal cases if the court from which the appeal is taken 
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could in any way restrict or limit the record, and we think this view 
is supported bv reason and authority. Railway Company v. Stewart, 
95 U. S. 279, 24 L. Ed. 431 ; Smith v. Mcintyre et al. (C. C.) 84 Fed. 
721 ; Burnham v. North Chicago Street Railway Ce, supra. 

Holding this view as to the authority of this court and the practice 
to be adopted, we conclude that the counsel for the appellant must as- 
sume the responsibility of designating what records shall be certified 
by the clerk, and présent to him a prœcipe stating specifically which 
of the papers on file in the case he desires him to certify to the appellate 
court. 

Rule dismissed. 



In re WILLIAM F. FISHER & CO. 
(District Court, D. New Jersey. February 27, 1905.) 

1. Bankbuptct— Sale of Assets— Composition. 

Where the money necessary to pay taxes and other debts havlng pri- 
orlty, requlred to be deposited by Bankr. Act July 1, 1898, c. 541, § 12b, 30 
Stat 549 [U. S. Comp. St. 1901, p. 3427], as a condition to the enforcement 
of a composition, had not been deposited, though several months had in- 
tervened slnce the court deelared that such deposit must be made before 
any composition could be confirmed, the pendency of the pétition for such 
composition was no défense to a pétition for the sale of the bankrupt's 
assets. 

2. Same— Pétition— FiLiNG— REFEREE. 

A pétition by a bankrupt's trustée for authority to sell property of the 
bankrupt was properly filed with the référée, instead of the clerk of the 
court, though Bankr. Act, § 70b (30 Stat. 566 [U. S. Comp. St. 1901, p. 
3451]), déclares that real and personal property, wben practieable, shall 
be sold subject to the approval of the court 

3. Same— Trustées— Appointment. 

Bankrupt Act July 1, 1898, e. 541, § 44, 30 Stat. 557 [U. S. Comp. St. 
1901, p. 3438], provldcs that the creditors of a bankrupt shall at their first 
meeting after the adjudication, or after a vacancy bas occurred in tUe 
office of trustée, etc., appoint one trustée or three trustées of the estate, 
and, if the creditors do not appoint a trustée or trustées, the court shall 
do so. HeM, that where the creditors of a bankrupt appointed two trus- 
tées at their first meeting, who applied for a sale of the bankrupt's assets, 
pending which a third trustée was elected, who qualified, and joined in 
the pétition for sale, the fact that the pétition was presented by two trus- 
tées only in the first instance was no objection thereto, since, if title to 
the bankrupt's estate was not vested in the two trustées on their appoint- 
ment and qualification it became vested in the three on the appointment 
and qualification of the third, as provided by Bankr. Act, § 70 (30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451]). 

4. Same— Vacanct— PowEB of Référée. 

Where creditors of a bankrupt elected two trustées at the first meet- 
ing, instead of three, as requlred by Bankr. Act, § 44 (30 Stat. 557 [U. S. 
Comp. St. 1901, p. 3438]), the référée had no power to flll the vacancy in 
the office of the third trustée, unless the creditors, after the calling of 
another meeting by the référée, had themselves failed to flll the same. 

In Bankruptcy. On pétition for review of referee's order. 

Charles J. Peshall, for petitioner. 
Robert Adrain, for bankrupt 
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LANNING, District Judge. At the first meeting of the créditer? 
of William F. Fisher & Co., held on December 15, 1903, Frederick 
Weigel and Samuel F. W3'lie were appointed trustées of the bank- 
rupt's esta te. The trustées immediately qualifàed and en ter ed upon the 
duties of their respective offices. On October 31, 1904, they presented 
their pétition to the référée to whom the cause had been referred, pray- 
ing that they might be authorized to make sale of the property of the 
bankrupt. Àfter the filing of this pétition due notice was given to the 
creditors of the bankrupt of a hearing thereon, and also of the élec- 
tion of a third trustée, at a meeting of the creditors to be held on De- 
cember 5, 1904. On December 5th, at the creditors' meeting, they 
appointed Nathan W. Clayton as the third trustée of the bankrupt's 
estate. He accepted the appointment, filed his bond, and, by a writing 
annexed to the pétition of the two trustées previously appointed, joined 
in the prayer for the sale of the bankrupt's property. By an order dated 
December 24, 1904, the référée directed that the property be sold at 
not less than $65,000, by private sale within 30 days from the date of 
the order, or, if such private sale could not be effected within that 
time, then by public vendue, and that, if the highest bid should be less 
than the appraised value of the property, no deed or bill of sale should 
be executed until the sale should hâve first been approved by the court. 
This order is now before me on the pétition of Charles J. Peshall for 
review in accordance with the provisions of gênerai order 27 (89 Fed. 
xi, 32 C. C. A. xxvii). 

In the pétition for review it is objected (1) that the order of sale is 
erroneous in that a pétition for composition is now pending in the 
cause ; (3) that the pétition of Samuel F. Wylie and Frederick Weigel 
for authority to sell the property was not filed in the office of the clerk 
of this court, or presented to the judge of the court, as required by the 
bankruptcy act; and (3) that the order to sell is fatally defective, be- 
cause but two trustées were appointed at the first meeting of the credit- 
ors of the bankrupt. 

The first objection, namely, that a pétition for composition is now 
pending, is not valid. It is true that an efïort to efifect a composition 
with the creditors of the bankrupt lias been made, but the money neces- 
sary to pay taxes and other debts having prioritv, required to be de- 
posited by section 12b of Bankr. Act July 1, 1898, c. 541, 30 Stat. 549 
[tJ. S. Comp. St. 1901, p. 3427, has not been deposited, though several 
months hâve intervened since the court declared that such deposit must 
be made before any composition could be confirmed. 

The second objection, namely, that the pétition praying for authority 
to sell the property was not filed with the clerk of this court or pre- 
sented to the judge of the court, is also invalid. It is true that section 
70b of the Bankruptcy Act (30 Stat. 566 [U. S. Comp. St. 1901, p. 
3451]) provides that real and personal property shall, when practicable, 
be sold subject to the approval of the court, but it is the gênerai prac- 
tice, after a case has been referred to a référée, to présent the pétition 
for an order of sale to the référée, and for him to grant or deny the 
order. In Loveland's Bankruptcy, p. 702, it is said : 

"Whenever it is necessary or advisable In the opinion of the trustée to 
make a sale, it would seem, from the language of the statute, that It must 
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be done 'under the direction of tKe court.' He should apply to the judge or 
référée (usually the référée) for permission to sell property, specifylng particu- 
larly what property Is to be sold." 

Forms 42, 43, 44, 45, and 46 of orders for the sale of the property of 
bankrupts' estâtes, prepared by the Suprême Court, ail show that the 
orders are to be made by référées. 

The third objection is that the order of sale is invalid, and should be 
set aside, for the reason that the creditors of the bankrupt at their first 
meeting elected but two trustées. Section 44 of the Bankruptcy Act 
(30 Stat. 557 [U. S. Comp. St. 1901, p. 3438]) provides that: 

"TLe creditors of a bankrupt estate sliall, at their first meeting after the 
adjudication, or after a vacancy has occurred in the ofiSce of trustée, or after 
an estate has been re-opened, or after a composition has been set aslde or a 
discharge reyoked, or if there Is a vacancy In the office of trustée, appoint one 
trustée or three trustées of such estate. If the creditors do not appoint a 
trustée or trustées as herein provided, the court shall do so." 

The point made by the objecting creditor is that, as the creditors at 
their first meeting elected two trustées, and not one trustée or three 
trustées, the appointment was absolutely void. I am not willing so to 
hold, especially in view of what was done in this case. It is true that 
the pétition praying for an order to sell the property was originally 
signed by the two trustées Weigel and Wylie only, but, anticipating the 
objection to the power of the référée to make an order of sale upon 
that pétition, notice was given to the creditors that at the time of the 
hearing upon the pétition an élection of a third trustée would be had. 
Such élection was had, and the trustée, Clayton, accepted his appoint- 
ment, duly qualified by filing his bond, and also joined in the pétition 
of the other two trustées for the sale of the property. I think this 
action cured whatever defect existed in the previous action of the cred- 
itors. The objection that the appointment of the three trustées is so 
irregular that they cannot convey a good title to the real estate is not 
Sound. This court has the power to direct the real and personal prop- 
erty of a bankrupt's estate to be sold. If the title to the bankrupt's 
estate was not vested in the two trustées upon their appointment and 
qualification, it became vested in the three trustées after the appoint- 
ment and qualification of Mr. Clayton. See section 70 of the Bank- 
ruptcy Act (30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]). As this 
court has gênerai jurisdiction of the subject-matter of the sales of the 
properties of bankrupts' estâtes, a title conveyed by the three trustées in 
this case under an order of this court could not be successfully assailed 
in any collatéral proceeding, The record of the case shows that three 
trustées hâve been elected. It is true that they were not ail elected 
at the first meeting of the creditors ; but the requirement that they 
shall be elected at such first meeting must be regarded as directory, and 
not mandatory. And, since it is clear that the creditors intended to 
elect more than one trustée, and in fact did elect but two, a fair con- 
struction of section 44 of the Bankruptcy Act (30 Stat. 557 [U. S. 
Comp. St. 1901, p. 3438]) will lead to the conclusion that a vacancy 
existed in the office of the third trustée. That vacancy was subsequent- 
ly supplied at a meeting of the creditors duly called. The référée 
had no power to fill that vacancy unless the creditors, after the calling 
135 r.—is 
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of another mëetÎTig bv the référée, had themselves failed to elect. See 
In re MacKellar (D. C.) 116 Fed.'547 ; In re Hare (D. C.) 119 Fed. 246. 
I am of the opinion that the objections to the order of sale' are not 
valid. The pétition for review will therefore be dismissed. 



HEBERTON V. McCLAIN, 
(Circuit Court, E. D. PennsylTania. Mardi 4, 1905.) 

No. 100. 

1. Ikterhal Revenue— Legact Tax— Vested ob Contingent Interests. 

A legacy left by a testatrix to a daughter "when she Is eighteen years 
old" Is contingent, and not vested, and not subject to a legacy tax, under 
section 29 of tlie war revenue act of June 13, 1898, c. 448, 30 Stat. 464 [U. 
S. Comp. St 1901, p. 2307], 

2. WiLLS— Construction— Vested Remaindeb. 

Under tlie will of a testatrix, bequeathing her residuary estate to lier 
tLusband for life, witli remainder to her two daugliters equally, with a 
provision that "should either of them die leaving issue such issue to take 
and receive the share of its parent," the estate in remainder vested in the 
daughters by the rule in Pennsylvania. 

Action to recover legacy taxes paid. On demurrer to plaintiff's 
statement. 

William Drayton, for plaintifï. 

Jasper Y. Brinton and J. Whitaker Thompson, for défendant. 

J. B. McPHERSON, District Judge. This action is brought to re- 
cover taxes upon certain legacies given by the will of Harriet S. Heber- 
ton, of which the folio wing are the relevant paragraphs : 

"Item. — I hereby give and bequeath unto my daughter Ethel Crothers He- 
berton ten thousand dollars, also the portraits of John Stephen Benezet and 
his wife Judith Benezet, also the statue of Canova's Dancing Girl and the hall 
clock. 

"Item. — I hereby give and bequeath unto my daughter Harriet Stevenson 
Heberton ten thousand dollars when she is eighteen years old, also the por- 
traits of Thomas Barton and his wife Sarah Benezet Barton, also the Napoléon 
gilt pier table. 

"Item. — I hereby give and bequeath unto my daughters Ethel Crothers He- 
berton and Harriet Stevenson Heberton my jewelry, laces, bureau, silver, and 
clothes, to be divlded equally between them. 

"Item. — I hereby appoint my husband Craig Heberton the exeeutor of this 
will and the guardian of our children. Upon his death I appoint my brother 
Stevenson Crothers to act in his plfice. 

"AU the rest, residue and remainder of my estate, real and Personal, I give, 
devise and bequeath unto my husbànd Craig Heberton for and durlng his 
natural life, and upon his death, equally to and between iny daughters Ethel 
C. Heberton and Harriet Stevenson Heberton, share and share alike. Should 
either of them die leaving issue, such Issue to take and receive the share of 
its parent." 

The tax upon the spécifie legacy to Ethel Heberton is not involved. 
The questions for décision are thèse: 

(1) Is the spécifie legacy to Harriet Heberton vested or contingent? 

(8) Is the interest of the two daughters in the residuary estate vested 
or contingent? 
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A third question — whether the tax upori Harriet's spécifie legacy, and 
upon the esta te in remainder of both daughters, was collectible in De- 
cember, 1901, when it was assessed, the legacies not being then payable 
to the beneficiaries — need not be decided, as will shortly appear. 

1. It is true that the décisions are not harmonious upon the character 
of a legacy given to a beneficiary "when he shall be twenty-one." The 
question is seldom presented so nakedly as in the will now before the 
court. In many of the cases other language of the testator has led to 
the conclusion that similar words were sufficient to vest the legatee's 
interest; but in the case of Mrs. Heberton's will I think the authorities 
require the ruling that the legacy is contingent. In Roper on Legacies 
(4th Ed.) c. 10, § 3, p. 566, it is said: 

"Tbe words paid or payable are consldered so materlal that If they be omit- 
ted, and tbe bequests made to tbe legatees, as, if, provided. In case of, or 
wben, tbey attain twenty-one, thèse expressions will, witbout being controlled 
by the context of tbe will, constitute tbe time of payment as of tbe essence 
of the bequest, and consequently the legatees can take no vested interest untll 
they attain twenty-one." 

Jarman on Wills (4th Ed.) 764, is to the same effect *. 

"So, where a legacy is glven to a person if, or provided, or in case, or when 
(for it matters not whicb of thèse words is used) he attains the âge of twenty- 
one years, or marries, thongh such legacy, standing alone and unexplained, 
would clearly be contingent," etc. 

The same rule is stated in Hawkins on Wills (2d Ed.) 226 : 

"A bequest to A. at twenty-one, and a bequest to A. payable at twenty-one, 
do not much differ in expression, yet one is a vested the other a contingent 
gift." 

See, also, Engles' Estate, 167 Pa. 463, 31 Atl. 681 ; Hanson v. Gra- 
ham, 6 Vesey, 243, in which the following language is used : 

"No case has determlned that the word 'when,' as referred to a period of 
llfe, standing by itself and unqualifled by any worda or circumstances, has 
Gver been held to dénote merely the time at whicb it is to take effect in pos- 
session ; but standing so unqualiiîed and uncontrolled It is a word of condi- 
tion, denoting the time when the gift is to take effect in substance. That this 
is so is évident upon mère gênerai principles ; for it is just the same, speak- 
ing of an uncertain event, whether you say when, or if, it shall happen. Un- 
til it happens, that which is grounded upon it cannot take place." 

And Lane v. Goudge, 9 Vesey, 230, which contains thèse words : 

"If a legacy is given when a person attains twenty-one, and he never at- 
tains that âge, he never will be entitled. But if it is coupled with other cir- 
cumstances, showing that he was not meant conditionally, but only to mark 
the time when the interest vests In possession, the sensé Is put upon the words 
which the wUl requires." 

Alexander v. Alexander, 16 Com. Ben. 59, and Locke v. Lamb, L. R. 
4 Equity Cases, 372. In the vice chancellor's opinion, delivered in the 
latter case, he quotes from Sir William Grant's opinion in Leake v. 
Robinson, 2 Merivale, 386, as follows: 

"If there were an antécédent gift, a direction to pay on the attainment of 
twenty-flve certainly would not postpone the vesting. But if I give to per- 
sons of any description when they attain twenty-flve, or upon their attainment 
of twenty-flve, or from and after their attalning twenty-flve, Is It not precisely 
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the same thing as îf I glve to such of those persons as should attaln twenty- 
flve? None but a person who can predicate of himself that he bas attained 
twenty-flve can claim any thing uncTer such a gif t." 

Thèse citations, I think, support the conclusion that the spécifie legacy 
under considération is contingent. 

2. Under the authority of McCormick v. McElHgott, 137 Pa. 230, 17 
Atl. 896, 14 Am. St. Rep. 837, and Carstensen's Estate, 196 Pa. 325, 46 
Atl. 495, I think that the interest taken by the two daughters in the 
residuary estate was vested. 

3. It is not necessary to consider the third question. The case of 
Land Title, etc., Co. v. McCoach (C. C. A.) 129 Fed. 901, déclares that 
a contingent remainder is not taxable; and, as the assessed value of 
the vested remainder is less than $10,000, it follows that no tax at ail 
should hâve been levied upon Harriet's legacies, or upon Ethel's in- 
terest in remainder. Knowlton v. Moore, 178 U. S. 78, 20 Sup. Ct. 
747, 44 L. Ed. 969. 

Judgment may be entered for the plaintiflE on the demurrer. 



In re SCHULZ et al. 

(District Court, D. Oregon. February 21, 1905.) 

No. 791. 

BaNKBUPTCT— HOMESTEAD— ABANDONMENT. 

A bankrupt, having a homestead and a large famlly In Washington, re- 
moved, wlth certain of his children, to Oregon to obtain work. He was 
a tinner, and desired to start a shop where his homestead was located, 
his purpose belng to earn sufflcient money in Oregon to do so. He had 
accumulated some money and a part of the necessary tools, and had paid 
the interest on the purchase-money mortgage on the homestead, when, 
being unable to Iteep up two separate establishments, his wife, who had 
remained on the homestead, Jolned him in Oregon. His bankruptcy péti- 
tion, howeyèr, merely alleged that he had "resided and was employed" 
in Oregon for six months precedlng a flling of the pétition, but did not 
allège that he had a domicile In such state. Held, that such facts did not 
show an abandonment of the bankrupt's homestead In Washington. 

T. J. Geisler, for petitioners. 
Bronaugh & Bronaugh, for trustée. 

BELLINGER, District Judge. The question to be "decided is one 
of homestead exemption under the bankruptcy act. Daniel Schulz, 
novi7 deceased, and his son Adolph Schulz, were adjudged bankrupts 
in this court upon their pétition filed on January 20, 1904. The two 
Schulzes were domiciled at North Yakima, in the state of Washington, 
where Daniel had a homestead, upon which he resided with his wife 
and a large family of children, 13 in number, 8 of whom were dé- 
pendent upon him for support. On September 11,, 1903, they came to 
Poftland, léaving the wife of Daniel on the homestead at North Yakima, 
where she was to remain. Thereafter, on Nbvember SI, 1903, fînding 
the burden of keeping two separate establishments greater than they 
could afïord, the wife, on her own motion, fented, the homestead for 
a period ending on June; 15th next ensuing for $10 a month, an,d 
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joined her husband in Portland. In their pétition in bankruptcy it is 
alleged that Adolph "has resided and been domiciled within the district 
of Oregon for the greater portion of six months immediately preced- 
ing," and "that Daniel Schulz has resided and been employed in the 
city of Portland and district of Oregon about the same time." The 
iincontradicted testimony of Daniel Schulz and his wife is to the effect 
that the former had no work in North Yakima, and had to leave the 
premises in order to obtain work to support his wife and children ; that 
he was a tinner by trade ; that he wanted to start a little shop in North 
Yakima, and came to Portland to earn enough to do this, and that at 
the time his testimony was taken, May 20th, he had accumulated a little 
money and acquired a part of the necessary tools, and had paid the in- 
terest on a purchase-money mortgage on the homestead; that at the 
time of leaving his home in North Yakima he intended to return "as 
soon as he had earned a little something," and his expectation when 
testifying was that he would do so at the expiration of the lease of the 
homestead ; that immediately prior to leaving North Yakima he planted 
some trees and crops on the homestead, built a chicken house and a 
barn. The barn cost $20G, and was completed a day or two before Dan- 
iel Schulz left Yakima. 

I am of the opinion that the removal of Daniel Schulz to Portland, 
under the circumstances testified to, does not constitute an abandon- 
ment of the homestead, without référence to the law of the state of 
Washington providing that a homestead can be abandoned only by a 
déclaration of abandonment, or a grant thereof executed and acknowl- 
edged, etc. "A homestead is not abandoned by the removal of the hus- 
band with his family and living elsewhere, when there is an intention to 
return later and make it their home." Porter v. Chapman, 65 Cal. 
.365, 4 Pac. 237. Such an intention appears from the testimony in this 
case. The removal to Portland is consistent with such an intention. It 
was a means to the end of establishing a business in the place of his 
homestead that would enable him to maintain himself and family per- 
manently there. 

Ail that is oiïered to support the contention of the creditors is tlie 
averment of résidence in the pétition in bankruptcy, and the testimon}' 
of an officer who served some papers in a civil suit upon the bankrupt, 
and who was told by him and his wife that they lived in Portland and 
that Portland was their home. This witness says that when he asked 
Daniel Schulz if he intended to make this place his home the latter an- 
swered that he did. The witness had been requested by the attorney 
to make this particular inquiry. Statements having the effect of ad- 
missions are to be received with caution, and this is especially true in 
a case like this, where it was the office of the witness to procure the 
particular admission. Furthermore, Schulz spoke English imperfect- 
îy, so much so that he testiiied through an interpréter, and he may hâve 
misunderstood the question asked him, or the witness may hâve mis- 
understood the answer. Schulz denied that any such conversation 
took place as the ofificer testifies to. In the pétition to be, adjudged 
bankrupts it is noticeable that as to Adolph, the son, it is stated that 
Portland has been his place of résidence and domicile for the greater 
part of six months, while the statement as to the father is that he has 



230 135 FEDERAL EEPOETBR. 

resided and been employed in the city of Portlànd about the samë time. 
Whoever prepared the pétition clearly intended to distinguish as to the 
résidence of the two. The term "résidence" is used as to the one in the 
sensé of domicile, while as to the other it not only is not so used, but 
has référence to the fact of an employaient merely. A man may hâve 
more than one résidence, but he'can hâve but one domicile. There is 
testimony to the effect that Daniel Schulz, upon the advice of his attor- 
ney that he h ad a right to trade his Yakima homestead for one in 
Oregon, made inquiries to that end, but did not find any opportunity to 
do so. But this cannot be construed as an abandonment of the home- 
stead. An offer to sell a homestead might tend to prove an intention 
not to return to it, depending upon the circumstances under which the 
offer was made; but the only inference to be drawn from an attempt 
to trade one homestead for another is that of an intention not to aban- 
don the homestead. It tends to show that there was no intention to 
acquire a domicile in Oregon, unless such a domicile could be substi- 
tuted for that held in the state of Washington. 

The pétition of the widow of Daniel Schulz is allowed, and the finding 
and décision of the référée in respect to the homestead exemption in 
question is reversed. 



KIRKPATRICK v. AMERICAN ALKALI CO. 
(Circuit Court, D. New Jersey. February 21, 1905.) 

1. COBPOBATIONS— INSOLVENCT— UNPAID SuBSCSIPTIONS— ASSESSMENT. 

On an application by the receiver of an insolvent corporation to make 
an assessment on unpaid stock subscriptions necessary to pay debts, the 
court is required to détermine judicially what proportion of the unpaid 
subscriptions will probably be needed to meet the llabilities, the assess- 
ment ordered being conflned to such amount. 

2. Same — Disposition of Assets. 

Where, on an application by the receiver of an Insolvent corporation for 
permission to levy an assessment on unpaid subscriptions necessary tp 
pay debts, It appeared that no effort had been made to dispose of certain 
patents belonging to the corporation, for which it had paid $950,000, or 
of a daim of $50,000 against another, and also that the real ovvners of cer- 
tain stock, held in the name of dummies,- might be ascertained, and an 
assessment made on them, which might obviate the necessity of, or ma- 
terially reduce the assessment required on other stock, the receiver's ap- 
plication was prématuré. 

In Equity. On pétition of receiver for authority to assess preferred 
stockholders. 

Burr, Brown & Lloyd, for receiver. 

Clément B. Wood and Charles E. Morgan, for respondents Robert 
E. Glendinning & Co. and others. 

F. B. Bracken, H. E. Kohn, and James Buchanan, for respondent 
Charles Evans. 

LANNING, District Judge. In this matter the receiver has filed 
his pétition praying for an order authorizing him to make an assessment 
of $2.50 per share upon the holders of the preferred stock of the Ameri- 



KIRKPATRICK V. AMERICAN ALKALI CO. 233 

can Alkali Company for the purpose of supplementing tbe moneys in 
hand for the payment of the debts of the company and the expenses of 
the receivership. Upon the filing of the pétition a rule was allowed re- 
quiring the holders of the preferred stock to show cause why the order 
prayed for should not be allowed. On the return of the rule, answers 
were filed by a number of the holders of preferred stock, wherein they 
raise various objections to the allowance of the order. One of the ob- 
jections is that the application is prématuré, for the reason that there 
bas yet been, and upon the facts as presented can be, no judicial ascer- 
tainment of the amount of the assessment that should be imposed. In 
Cumberland Lumber Co. v. Clinton Hill Lumber Manufacturing Co., 
57 N. J. Eq. 628, 42 Atl. 585, the New Jersey Court of Errors and 
Appeals held that an order like that now applied for is the resuit of an 
exercise of judicial power, and that before granting it the court must dé- 
termine judicially what proportion of the unpaid subscriptions will 
probably be needed to meet the liabilities of the insolvent company, and 
that the assessment must be confined to the amount so needed. în the 
case in hand it appears that the receiver some time since instituted a 
suit in equity in the Circuit Court for the Eastern District of Pennsyl- 
vania to compel the défendants in that suit to disclose the real owners 
of some of the preferred stock of the American Alkali Company alleged 
by the receiver to be standing on the books of the company in the names 
of irresponsible dummies. The Circuit Court sustained a demurrer to 
the bill, but on appeal to the Circuit Court of Appeals for the Third 
Circuit the decree of the Circuit Court in Arthur K. Brown, Surviving 
Receiver, etc., v. McDonald, 133 Fed. 897, bas just been reversed, and 
the receiver held to be entitled upon bis bill to the discovery prayed for. 
In the proceeding now before me the receiver, in his pétition, assumes 
that he will be able to collect nothing upon the stock alleged to be held 
by dummies, who, he says, hold about one-third of the total issue of the 
preferred stock; and he therefore asks to bave the amount of the as 
sessment iîxed at $2.50 per share. If the receiver, in the proceeding 
now pending in the Circuit Court for the Eastern District of Pennsyl- 
vania, shall discover that the holders of any considérable portion of the 
stock are mère dummies, and that the real owners of such stock are able 
to respond to an assessment made upon them, that assessment may, up- 
on judicial inquiry, be found to be ample, if it be fixed at a sum consider- 
ably less than $2.50 per share. 

Another objection is that it appears by the receiver's pétition that he 
bas not disposed of ail of the assets in his hands, and that until such 
disposition be made it will be impossible to ascertain the extent of the 
deiiciency of the corporate assets. The receiver admits that he bas in 
hand certain patents belonging to the American Alkali Company, for 
which the company paid $950,000, and a claim against one W. W. 
Gibbs for $50,000. The receiver believes that thèse assets are at the 
présent time of nominal value only, but the respondents insist that some 
effort should be made to dispose of them, either at public or prjvate sale. 
No such effort has been made, so far as the record discloses. The 
American Alkali Company is a New Jersey corporation, and the liability 
of its stockholders for the payment of the company's debts is fixed by 
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section 21 of the gênerai corporations act (P. L. N. J. 1896, p. 284), 
which is as follows : 

"Where the whole capital of a corporation shall not hâve been paid In, and 
the capital paid shall be Insufflelent to satisfy its debts and obligations, each 
stockholder shall be bound to pay on each share held by him the sum neees- 
sary to complète the amount of snch share as flxed by the charter of the cor- 
poration, or such proportion of that sum as shall be required to satisfy such 
debts and obligations." 

In construing this section the Court of Errors and Appeals of New 
Jersey, in Weatherbee v. Baker, 35 N. J. Eq. 501, said: 

"It Is manlfest from a considération of the circumstances under which de- 
llnquent stockholders are liable to creditors for their unpaid subscriptions, and 
of the nature of the trust which is created, that in any proceedlng to enforce 
the liability of stockholders under this section ail the property and assets of 
the corporation must be taken into aecount, and that the proceeding must be 
for the beneiit of ail the creditors. The assets of the corporation and its total 
indebtedness must be brought into the aecount, for until they are ascertained 
neither the amount of money required to satisfy the creditors of the corpora- 
tion nor the proportion of the sum required to be paid by each stockholder 
can be ascertained." 

The receiver is acting in the interest of creditors. The stockholders 
who may be liable upon their stock subscriptions for the debts of the 
Company are entitled to hâve the assets of the company disposed of and 
applied to the payment of those debts before being themselves called 
on to contribute anything toward such payment. The unpaid sub- 
scriptions to capital stock constitute a trust fund for the payment of the 
debts of the corporation, but that trust fund is not liable to drafts upon 
it, especially where the stockholders object, until after the property of 
the corporation shall hâve been disposed of. As was further said in 
Weatherbee v. Baker: 

"Each stockholder is made liable on his unpaid subscription only for the pro- 
portion thereof which may be necessary for the payment of the debts of the 
corporation when the property of the corporation has proved insufflcient for 
that purpose." 

For the reasons above stated, the pétition of the receiver must be de- 
nied. This conclusion renders it unnecessary to consider the other 
questions argued by counsel. 



NICHOIiS V. SOUTHERN OREGON CO. 

. (Circuit Court, D. Oregon. February 21, 1905.) 

No. 2,845. 

1. Public Lands—Grants— Conditions— Convetance— Objections. 

Act Cong. March 3, 1869, c. 150, 15 Stat. 340, granted certain lands to 
the State of Oregon In ald of military road construction, on condition that 
the lands should not be sold to any one person, except in quantifies not 
greater than a quarter section, and at a price not exceeding $2.50 per 
acre. The succeeding year the state granted the lands in question to the 
road Company in bulk, and by Act June 18, 1874, c. 305, 18 Stat 80 [U. S. 
Comp. St. 1901, p. 1517], Congress authorized the issuance of patents to 
the state as fast as the lands shôuld be selected and certifled under the 
grant, under which act patents were issued to the road company for the 



NICHOLS V. SOUTHEEN OEEGON CO. 233 

granted lands. Heîd, that under sueh circnmstances the United States, 
and not a subséquent appllcant to purchase, was the only authority en- 
titled to object to the nonperformance of the conditions with référence 
to disposition of sueh lands. 

2. Samb— Lâches. 

Complainant, having permltted a long period of time to elapse, was 
barred by lâches from maintaining a bill to compel défendant to convey 
a portion of the land to him on payment of the price specifled in the grant. 

Pipes & Tifft and E. B. Seabrook, for complainant 
Dolph, Mallory, Simon & Gearin, for défendant. 

BELLINGER, District Judge. By the act of Congress approved 
March 3, 1869, c. 150, 15 Stat. 340, tliere was granted to the state of 
Oregon certain lands to aid in the construction of a military wagon 
road from Roseburg, in this state, to the navigable waters of Coos Bay. 
The grant contained this provision : 

"Provided, further, that the grant of land hereby made shall be upon the 
condition that the lands shall be sold to any one person only in quantities not 
greater than one quarter section, and at a price not exceedlng $2.50 per acre." 

On the 22d day of October, 1870, the state of Oregon, by an act 
of its Législature, granted the lands in question to the Coos Bay 
Wagon Road Company, and that company built the road in aid of 
which the lands were granted. Thereafter, and on June 18, 1874, 
Congress passed "An act to authorize the issuance of patents for 
lands granted to the state of Oregon, in certain cases" (Act June 
18, 1874, c. 305, 18 Stat. 80 [U. S. Comp. St. 1901, p. 1517]), in terms 
as follows: 

"Whereas certain lands hâve heretofore, by acts of Congress, been granted 
to the state of Oregon to aid in the construction of certain military wagon 
roads in said state, and there exists no law providing for the Issuing of for- 
mal patents for said lands, 

"Therefore, be it enacted by the Senate and House of Représentatives of 
the United States of America in Congress assembled, that In ail cases when 
the roads in aid of the construction of which said lands were granted are 
shown by the certiflcate of the Governor of the state of Oregon, as in said 
acts provided, to bave been constructed and completed, patents for said lands 
shall issue in due form to the state of Oregon as fast as the same shall, un- 
der said grants, be seleeted and certified, unless the state of Oregon shall by 
public act hâve transferred its Interests In said lands to any corporation or 
corporations, In which case the patents shall issue from the General Land 
Office to sueh corporation or corporations upon their payment of the necessary 
expenses thereof : provided, that this shall not be construed to revive any 
land grant already explred, nor to create any new rights of any kînd except 
to provide for issuing patents for lands to which the state is already entltled." 

In pursuance of this act, patents were issued to the Coos Bay 
Wagon Road Company for the granted lands. The défendant com- 
pany has succeeded to the title to 30,000 acres in one body of the 
lands so patented, through mesne conveyances to the Southern Ore- 
gon Improvement Company, and from that company through a sale 
by a master in chancery, and it has succeeded through mesne con- 
veyances to the remainder of sueh lands. 

It is contended for the plaintiff that the grant in question is in 
efïect an offer to sell the granted lands, to aid in building the road 
mentioned, in quantities of not more than one quarter section to 
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any one person, at $2.50 per acre, and that the title acquired by 
the State was upon this trust ; that the conveyance by the state of 
the lands in bulk was in violation of the trust which is impressed 
upon such lands in the hands of the défendant company, and that 
this trust will continue to exist until it is executed, in accordance 
with the terms of the granting act, by the sale of the granted lands 
in quantities to single purchasers of not more than 160 acres, and 
at a price not greater than $2.50 per acre. The plaintiff tenders 
$400 in payment for 160 acres of land included in the grant and 
particularly described, which land he allèges to be of a value in 
excess of $2,000, and he prays that the défendant be required, by 
a decree of this court, to exécute and deliver to hira a deed of con- 
veyance for the lands for which tender is made. 

The grant was not a law for the sale of the granted lands. It 
did not offer them for sale. That was left to the state, subject to 
restrictions as to the price at which they should be sold and the 
quanti ty that should be sold to any one person. Thèse restrictions 
were mère incidents of the grant, mère régulations that the state 
was required to observe in selling the granted lands, at such time 
after they were earned as the state should conclude to sell them. 
The object to be accomplished in no wise depended upon them. 
Whatever rights existed in respect to thèse restrictions belonged 
to the United States. No interest was created in the complainant. 
He is not a beneficiary' in the grant, and he has no standing te 
complain that the state has violated its conditions in the manner 
in which it has disposed of the granted lands. That is a matter 
that can only be taken advantage of by the United States. Fur- 
thermore, above 30 years ago Congress authorized patents to issue 
to the state or to any corporation or corporations to which it had 
transferred its interest, and patents hâve been issued to the state's 
grantees in pursuance of that law. It is not necessary to consider 
whether this act was a waiver by Congress of the conditions subsé- 
quent in the grant. The transfer by the state and the several sub- 
séquent transfers were open disavowals of the trust relied upon, 
if it can be made out that there was such a trust. This great lapse 
of time is a complète bar to the recovery prayed for. When the 
bill shows upon its face that the plaintiff, by reason of lapse of time 
and of his own lâches, is not entitled to the relief prayed for, the 
objection may be taken by demurrer. 

The demurrer to the bill is sustained. 



THE CUMBERLAND. 

THE ADMIRAL FARRAGUT. 

(District Court, D. Massachusetts. February 15, 1905.) 

Nos. 1,354, 1,359. 

Collision— Damages— Bemuebage. 

Where, at the Instance of clalmant, the cost of repalring a yessel in- 
jured in collision has been adopted as the measure of damages to the 11- 
belant, he Is entitled' to recover, by way of demurrage, compensation for 
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the loss of her use during repair, or, where she was soM wlthont repalr- 
Ing, but before the repairs could bave been completed, he may recover 
demurrage to the time of sale. 

[Ed. Note. — Demurrage, définitions and gênerai prlnclples, see notes to 
Randall y. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

In Admiralty. Suit for collision. On exceptions to assessor's re- 
port. 

Carver & Blodgett, for the Cumberland. 

Frédéric Dodge and Harrington Putnam, for the Admirai Farragut. 

LOWELL,, District Judge. This case cornes before the court on 
exceptions to the assessor's report. The interlocutory decree directed 
that the damages should be divided, and it appears that both vessels 
were damaged. 

The Cumberland was in collision July 7, 1902 ; was abandoned to the 
underwriters July 31st, and on that day the abandonment was accepted ; 
was sold by the underwriters August 20th. The libelant claims de- 
murrage between July 7th and August 20th. The claimant contends 
that no demurrage is allowable, but only interest. The assessor al- 
lowed demurrage to July 31st. 

If the property of A. is injured by B., A. can recover from B. the 
damage sulïered; but, in assessing this damage, a court or jury is 
guided by rules more or less artificial. Where a vessel is totally de- 
stroyed in a collision, the Suprême Court bas decided that the libelant 
shall recover "the value of the vessel, with interest thereon, and the net 
freight pending at the time of the collision." The Umbria, 166 U. S. 
404, 421, 17 Sup. Ct. 610, 41 L. Ed. 1053. See The Columbus, 3 W. 
Rob. 158. Under the circumstances stated, this rule is deemed to fur- 
nish a restitutio in integrum. That the wreck has been sold for a sum 
more or less considérable does not affect the rule, except by crediting 
the price received to the wrongdoer. But no plaintiff is permitted to 
enhance his damages, and so the respondent, whom the libelant seeks 
to charge with the original value of the vessel damaged (either the total 
value, or the balance left after deducting from the total value of the 
vessel the proceeds of the wreck), may show in réduction of damages 
that she can be restored by repair to her original condition for a 
smaller sum. He may then satisfy his liability by paying the cost of 
thèse repairs. The substitution of cost of repair for diminution in 
value as a measure of damages is ordinarily a concession to the 
claimant, and not a substituted method of assessment of which the 
Hbelant can avail himself at his discrétion. If the repairs cost more 
than the loss of value, the claimant can ordinarily satisfy his liability 
by paying the latter. The Havilah, 60 Fed. 331, 1 C. C. A. 519 ; The 
Venus (D. C.) 17 Fed. 925. Where loss of value is awarded, interest 
is ordinarily allowed from the collision to the time of payment. The 
Illinois (D. C.) 84 Fed. 697. Where the cost of repairs is awarded, the 
libelant recovers, in addition thereto, compensation for loss of the 
vessel's use during repair. This compensation is called "demurrage." 

Applying thèse rules to the case at bar, we find that the libelant 
sought to recover the différence between the value of the Cumberland 
before collision and her value after collision, as determined by the 
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price receîved for the wreck. Had the libelant obtained tlie assess- 
ment bf damages by this rule, he would hâve received only interest on 
the sum awarded ; but the claimant contended that the damages award- 
ed should be limited to the cost of repair. Since this contention has 
prevailed, the payment of demurrage cannot now be resisted. There 
are cases in which demurrage has been allowed, although the vessel 
was sold before repair. Philadelphia Steam Towboat Co. v. Phila- 
delphia R. R., Fed. Cas. No. 11,085, aifirmed in 23 How. 209, 16 L. 
Ed. 433. In The Catherine, 17 How. 170, 174, 175, 15 L. Ed. 233, the 
wreck was sold, and the référence in the opinion of the Suprême Court 
to Williamson v. Barrett, 13 How. 101, 110, 14 L. Ed. 68, indicates that 
demurrage was to be allowed. In The Empire State, 2 Ben. 178, Fed. 
Cas. No. 4,473, nothing was said about demurrage. The interest there 
mentioned may well hâve been interest on the cost of repairs after they 
were made. The distinction between interest and demurrage is not 
based,as the claimant contends,upon the actual repair of the injured ves- 
sel by the owner. Interest attends an allowance for loss of value ; de- 
murrage, an allowance for cost of repair. The Empress Eugénie, Lush. 
138 ; The South Sea, Swab. 141 ; The Ernest A. Hamill (D. C.) 100 
Fed. 509. In La Champagne (D. C.) 53 Fed. 398, the cost of repair 
was used as a criterion (not the only one) of loss of value, but the 
award was based upon "the différence between her value in her dam- 
aged condition and her value before the collision." In The Rhode 
Island, Abb. Adm. 100, 106, note, Fed. Cas. No. 11,744, interest was 
allowed by the Circuit Court as compensation for loss of use (the 
method of computation adopted by the District Court), "not because I 
think it founded upon any fixed or established principle, but because it 
is just enough in itself, and I hâve not been able to find any principle 
that would justify the adoption of a higher measure of damages in the 
given case." The Rhode Island is not authority for depriving the libel- 
ant of demurrage where his recovery has been limited to the cost of 
repair. 

The contention of the libelant is sustained, and demurrage is al- 
lowed to August 20th, when the vessel was sold. The libelant asks for 
no more, and the repairs could not hâve been completed by that time. 



In re ALVORD. 

nïlstrlct Court, D. Connecticut. February 8, 1905.) 

No. 1,244. 

BAHKBtrPTOT— DiSCHAEGE— FaILUEE TO KeeP BoOKS. 

A discharge In bankruptcy Is a great privilège, anfl demands that rea- 
Bonable care, at least, shall be taken in advance by one who asks for it; 
and where a bankrupt, who was a man of business expérience, falled to 
keep any books whatever from which his financial condition could be as- 
certained, he must be presumed to hâve intended to conceal such condi- 
tion, and under Bankr. Act July 1, 1898, c. 541, S 14b (2), 30 Stat. 550 
[U. S. Oomp. St 1901, pi 3427], as amended by Act Feb. 5, 1903, c. 487, 
82 Stat. 797 [U. S. Comp. St Supp, 1903, p. 411], Is not entltled to a dis- 
charge. 

[Ed. Note. — ^For cases In point, see vol. 6, Cent Dig. Bankruptcy, §§ T52- 
T67.] 
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In Bankruptcy. On application for discharge. 
Joseph R. Taylor and Samuel E. Hoyt, for bankrupt. 
George A. Mullen, for opposing creditors. 

PLATT, District Judge. The referee's report finds certain facts, 
and upon theni bases his recommendation that the bankrupt shall 
be discharged. Whether his report shall be followed dépends upon 
the construction given to the second objection to a discharge in 
section 14 (b) of the Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 
550 [U. S. Comp. St. 1901, p. 3427]) as it stands since the amend- 
ment of February 5, 1903 (32 Stat. 797, c. 487 [U. S. Comp. St. 
Supp. 1903, p. 411]). Before amendment the objection read, "(2) 
with fraudulent intent to conceal his true financial condition and 
in contemplaton of bankruptcy, destroyed, concealed, or failed to 
keep books of account or records from which his true condition 
might be ascertained." By the amendment of February 5, 1903, 
the words "fraudulent * * * true * * * ^^^ \^ contem- 
plation of bankruptcy * * * true" were stricken out, so that 
the paragraph now reads, "with intent to conceal his financial con- 
dition, destroyed, concealed, or failed to keep books of account or 
records from which such condition might be ascertained." This 
question may properly be examined by the court without lessening 
the force of the gênerai rule that conclusions of fact reached by 
the référées, unless manifestly improper, will be uniformly accepted 
and acted upon. We m.ust examine the matter in the light of 
three undeniable propositions: (1) This is a court of equity. (2) 
Suitors who seek its favors must take care that their hands are 
unsoiled. (3) Such a discharge is a great privilège, and demands 
that reasonable care, at least, shall be taken in advance by the one 
who asks for it. 

The spécifie charge against this bankrupt is that, with intent to 
conceal his financial condition from his creditors, he failed to keep 
books of account or records which would disclose his condition. 
It is not that he failed in some respect to keep such books or rec- 
ords, but that he absolutely failed to do so in every respect. The 
few records which he had were of no conséquence, and those which 
he had lost or disposed of would hâve thrown no light on the case 
if they had been retained. It might be possible, by going to the 
books of certain corporations with which he had been connected, 
to ascertain his income, but no book or record exists or has existed 
from which any creditor, even were he "a Philadelphia lawyer," 
could learn about his outgoing funds. He was the only witness at 
the creditors' meeting, and it is from his own lips that we dérive 
this information. When he filed his pétition in this court, it is 
clear from his own admissions that neither his creditors nor him- 
self could, at any time since he left the Swords Lumber Company, 
hâve discovered his financial condition. During his service as 
manager of the lumber company he must hâve learned the value 
of accurate bookkeeping; in fact, he must hâve known it earlier, 
or he would not hâve been selected for such a position. When he 
left that service he was, beyond peradventure, amply equipped 
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with the knowledge, which educated intelligence must possess, 
that such reckless conduct as he has indulged in for the past three 
or four years is unwise and unwarranted. 

The référée says that intent cannot usually be proved by direct 
évidence, and that one is ordinarily presumed to intend the direct 
natural conséquences of his acts, but that there must be some testi- 
mony from which such intent can be found. The trouble with his 
reasoning lies right there. He does not see that he has found a 
condition of négligence, carelessness, and incontinence which, 
when found to exist, leads dirçctly and inevitably to the inextrica- 
ble confusion into which the bankrupt's financial afïairs were 
plunged, and produces a situation which, by the referee's own 
reasoning, the bankrupt must be held to hâve intended. If in 
thèse circumstances the bankrupt can be discharged,. the door will 
be opened to a vast quagmire of recklessness and carelessness 
which, by its very nature, will be disastrous to honest enterprise 
and thrift. If his expectations had been realized, a successful man 
would hâve been launched upon the business world ; his dreams 
were visionary and futile, and he cornes hère to be absolved from 
his financial sins. I cannot see my way clear to help him. 

Prior to the amendment of February 5, 1903, the reasoning of the 
référée from the conceded facts would hâve been unanswerable. 
The Congress, in its wisdom, has by that amendment seen fit to 
eliminate the fraud, and the further élément that the fraudulent 
concealment should be in contemplation of bankruptcy; but it 
would seem that the habit of construing the paragraph as it stood 
before the change has not been, to the last analysis, avoided by the 
référée. It is impossible to reach the referee's conclusion unless 
there shall be found haunting the idea of intent in the statute a 
notion that it must involve some tinge of active and intentional 
moral wrong when the condition existed. If the statute said intent 
to "deceive" the creditors as to his financial condition, that would 
be another story. I cannot so construe it. When, with délibéra- 
tion, the fraudulent taint was removed, the rights of the creditors 
were materially enlarged. 

The report is rejected, and the discharge refused. 



ARENBURG v. GRUPB et al. 

(District Court;, E. D. New York. December 28, 1904.) 

Shipping — Chaeteb Paett— Measueement op Timbbr. 

A provision In a charter party for the carriage of a cargo of timber 
from a Cuban port to New Tork, flxing the freight per thousand feet, 
"Cuban invoice," means the same as "Cuban Involce measure" — the 
term havlng a known meanlng In the trade, as relatlng to a peculiar 
System of measurement; and the vessel owners are bound by such 
provision, although the agents who negotlated the charter had no actual 
knowledge of such meanlng. 

In Admiralty. Suit for charter hire. 
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MacFariand, Taylor & Costello (W. W. MacFarland, of counsel), 
for libelants. 

Benedict & Benedict (E. G. Benedict, of counsel), for respondents. 

THOMAS, District Judge. This action involves the interpréta- 
tion of the charter party of the schooner Maple Leaf, employed to 
bring a cargo of cedar and mahogany from Cochines Bay, Cuba, 
to New York. The charter w^as negotiated by Walford & Co., rep- 
resenting the owners, with the respondents, and before the charter 
was signed it was agreed that the compensation should be, on square 
sticks $10 per thousand superficial feet, and on round sticks $13 
per thousand feet. After the charter party had been made out, but 
before exécution, one of the respondents stated to the agents that 
he vi'anted the words "Cuban invoice" inserted, and to this the 
agents agreed. Thereupon the charter party was executed, and 
makes provision for the payment for the service of the vessel, "On 
square sticks ten ($10) dollars per thousand superficial feet, Cuban 
invoice, on round sticks thirteen ($13) dollars per thousand feet, 
Cuban invoice." The bill of lading was signed by the master after 
loading and refers to Cuban invoice measurement, although the 
master demurred to it at the time on the ground that it did not cor- 
rectly state the amount of the cargo. The timber measures about 
30 per cent, less, employing what is known as the "Cuban invoice 
measurement," than if measured according to the System employed 
by Constantine, who measured the timber for the libelants. The 
libelants show that their agents, Walford & Co., had no knowledge 
of the nature. of Cuban invoice measure, and that, so far as such 
agents knew, no such term, having a peculiar significance, was rec- 
ognized at the port of New York. The évidence shows, however. 
that on the 6th day of October, two days before the charter purports 
to be executed, a ship consigned to Walford & Co. arrived at this 
port, and that her cargo came in "Cuban invoice measure," or "Cu- 
ban invoice freight measure." There is no question but there is 
a distinct system of measuring, known as "Cuban invoice measure- 
ment," and that freight according to such System has been fully paid 
by respondents., The évidence discloses that the expressions "Cu- 
ban invoice" and "Cuban invoice measurement," used in the con- 
nection in which the words "Cuban invoice" are employed in the 
charter party, mean the same thing. The witness Ferrer, called 
by the libelants, understood the meaning of the term "Cuban in- 
voice measure," and stated how measuring was donc under that 
System, and his description accords with the respondents' claim in 
such regard. The same witness gave this évidence : 

"Q. 'Cuban invoice' — Wonld those wôrds, without tbe words 'Cuban in- 
voice measure,' , indicate anything to yoii, as a mereliant? A. 'Cuban invoice' 
might. I would understand 'Cuban Involee' to mean invoice of any merehan- 
dise. But 'Cuban invoice measure,' relating to timber, would mean tbe same 
thing. Q. What would the expression '$10 per thousand superficial feet Cuban 
Invoice' mean? A- That would mean timber. I mean a measure of timber — 
a price on the timber for the freight." 

Other évidence in the case shows that "Cuban invoice measure" 
is a term understood in the trade, and has a known meaning; and 
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the parties are deemed td hâve made the contract with the intention 
of using the words in the sensé in which they would be accepted 
by persons engaged in the trade, which was the subjeet-matter of 
the charter party. It is urged by the libelants that a great injustice 
cornes to the libelants if such System of meàsurement obtain in the 
présent case. Such conclusion is by no means established, but, even 
so, the contract deliberately made by the parties cannot now be 
refashioned for the purpose of more justly adapting the compensa- 
tion to the service. 

The libelants are entitled to recover charter hire according to 
Cuban invoice measurement, as employed by Black, who measured 
the timber for the respondent. If there is any question as to the 
accuracy of his results, it can be detérmined by a commissioner. 



THE CONEMAUGH. 

(District Court, N. D. Illinois. August 24, 1904.) 

No. 9,576. 

Collision— Cargo Damage Recovebed feom One Vesseit— Action to Bn- 
FOECE Contribution by Other Vèssel Equallt in Pault. 

Where, In a suit for collision, although both vessels were adjudged in 
fault, the libeled vessel was held liable for ail cargo damage, the other 
not being in court, a subséquent suit against such other vessel to recoup 
one-half the damages so paid rests upon the doctrine of contribution, 
rather than of subrogation, and it Is no défense that actions against the 
respondent vessel by her cargo owners are barred by limitation. 

In Admiralty. 

See 86 Fed. 814, 30 C. C. A. 628. 

C. E. Kremer and W. O. Johnson, for libelant. 
Harvey'D. Goulder, for claimant. 

KOHLSAAT, District Judge. On Nôvember 11, 1891, the own- 
ers of the défendant brought suit to recover damages sustained by 
défendant in collision with the propeller New York, owned then 
by the Union Steamboat Company, to which ownership libelant 
herein has succeeded, and also to recover as trustée for the owners 
or underwriters of the cargo. The New York, being for the pur- 
poses hereôf the libelant herein, filed a cross-libel for damages sus- 
tained by her. The District Court held thé New York to be alone 
in fault. On appeal the Circuit Court of Appeals for the Sixth 
Circuit reversed the fînding and held the respondent herein to be 
alone in fault. 82 Fed. 819, 27 C. C. A. 154. On certiorari the 
Suprême Court held both vessels in fault, and decided that the New 
York must pay the full damages of the cargo owners or their in- 
tervening représentatives. 20 Sup. Ct. 67, 44 L. Ed. 126, On 
receiving the mandate the District Court entered a decree in favor 
of the Conemaugh to the efifect that the interveners and the Cone- 
maugh, as trustée for cargo owners, recover the full amount of 
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the damages against the New York, and at the same time refused 
to permit the New York to recoiip or offset aiiy damages except 
such as were sustained by the propeller New York. On appeal 
from this decree the Court of Appeals affirraed the same (108 Fed. 
102, 47 C. C. A. 232), and in its opinion stated that, the right of set- 
off, counterclaim, or recoupment being in no way set up in the 
pleadings, the appellants, not being obliged to assert such daim 
for contribution by way of recoupment in that cause, were left 
"free to assert their claim for contribution in an independent pro- 
ceeding against the Conemaugh. No spécial equity appearing, this 
will be no injustice. The motion to remand, with leave to amend 
the pleadings, is therefore denied." The cause was again taken to 
thè Suprême Court by certiorari and affirmed (33 Sup. Ct. 504, 47 
L,. Ed. 854), the court stating in its opinion that, "The New York, 
having been in fault, was responsible to the cargo, and if, as be- 
tween her and the Conemaugh, she hâve a claim for recoupment, 
the way is open to recover it." This proceeding is instituted in 
accordance with the suggestion of the said Circuit Court of Appeals 
and the Suprême Court for contribution. The main contention 
hère is as to whether the rights of libelant are based upon the doc- 
trine of subrogation or that of contribution. The Conemaugh had 
a good défense as against claims of the cargo owners and other 
interveners, and seeks to interpose that fact as a défense to any 
attempt on the part of libelant herein to recover from her any part 
of the cargo damages. If the libelant was compelled to pay dam- 
ages for cargo losses by reason of négligence to which the Cone- 
maugh contributed, as was held by the Suprême Court, then it is 
of no conséquence whether the Conemaugh was liâble to her cargo 
owners or not, and she must be held to be liable for one-half of the 
damages caused by her négligence jointly with that of the libelant. 
She had no such contractual relations with libelant. If the right 
of recovery rests wholly upon the doctrine of subrogation, then 
libelant's claim would be disallowed. It cannot be that the Court 
of Appeals and the Suprême Court meant to décide that libelant 
herein should be denied the right to save its rights under the 
statute of limitations by amendment, and be remitted to a barren 
attempt to assert them in a separate proceeding which would be 
barred by the statute. If, however, the right of recovery is based 
upon the doctrine of contribution, then libelant's demands are not 
outlawed. This seems to me to be the reasonable construction to be 
placed upon the décisions of the upper court. 
Libelant may présent a draft of a decree in accordance hcrewith. 
185 F.— 18 
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BENEDICT & WARNER v. UNITED STATES. 

(Circuit Court, S. D. New York. November 11, 1904.) 

No. 3,421. 

CnsTOMS Dtities — Classification — Rock Obtstai. Intaglios — Painted Pee- 
cious Stones. 

In construing tlie provision In paragrapti 435, Tariff Act July 24, 1897, 
c. 11, § 1, Schedule N, 30 Stat 192 [U. S. Comp. St. 1901, p. 1676], for 
"precious stones advanced in condition or value from ttieir natural state 
by cleaving, splitting, cntting, or ottier process," in référence to intaglios 
incised in rock crygtal (a precious stone), wtiieh hâve been attractively 
and skillfully painted, tlie value and salability of the articles being chlefly 
attributable to the painting, held, that the words "or other process" in- 
clude such process of painting, and that such Intaglios are dutiable under 
said provision, rather than as manufactures of rock erystal, not specially 
provided for, under paragraph 115 of said act, c. 11, § 1, Schedule B, 30 
Stat. 159 [U. S. Comp. St. 1901, p. 1636]. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision under considération (G. A. 5,403, T. D. 24,614) affirmed 
the assessment of duty by the collector of customs at the port of New 
York on merchandise imported by Benedict & Warner. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel). for an- 
pellants. 
Charles Duane Baker, Asst. U. S. Atty. 

HAZEL, District Judge. The importation herein consists of rock 
erystal intaglios painted. Rock erystal is admittedly a precious stone, 
and, in the form as assessed for duty, is useful only for scarf pins or 
brooches. Duty was assessed at 50 per centum ad valorem, under par- 
agraph 115 of Tariff Act July 24, 1897, c. 11, § 1, Schedule B, 30 
Stat. 159 [U. S. Comp. St. 1901, p. 1636], as "manufactures of rock 
erystal." The importers claim this liquidation and assessment to hâve 
been erroneous, and that a duty of 10 per centum ad valorem, under 
paragraph 435 (Schedule N, 30 Stat. 192 [U. S. Comp. St. 1901, p. 
1676]), as "precious stones advanced in value," would hâve been proper 
and in accordance with the statute. The paragraph in question spe- 
cifically refers to "precious stones advanced in condition or value from 
their natural state by cleaving, splitting, cutting, or other process." 
The Board of General Appraisers, in an exhaustive and apparently 
well-considered opinion, reached the conclusion that the words "or 
other process," in paragraph 435., were restricted to processes of the 
same description, such as cutting, splitting, or cleaving. The govern- 
ment claims that the intaglio, représentative of a head or figure incised 
in the rock erystal, was attractively, skillfully, and expensively painted, 
and that its value was chiefly attributable to the painting, which em- 
bellished and beautified its appearance and added to its salability. Ail 
this is unquestionably true. Nevertheless a fair interprétation of the 
words "or other process," found in paragraph 435, includes the process 
of painting or coating, as applied to precious stones. It was not seri- 
ously denied on the argument that the principle enunciated in Hartranft 
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V. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L,. Ed. 1012, con- 
trolled the disposition of this controversy. In that case the importa- 
tion consisted of shells of which the epidçrmis was removed, qnd which 
were then embellished and prepared for the market by cleaning with 
acid and grinding on an emery wheel to expose the pearly interior. 
They were generallly sold for ornaments, and were also useful for 
buttons, handles of penknives, etc. The Lord's Prayer was painted or 
superimposed on some. The court held that grinding and poHshing 
the shells for the market did not advance them beyond the condition 
of shells. The language of the court upon this point applies hère, and 
may be appropriately quoted : 

"We are of opinion that tho sbells In question hère were not manufaetured, 
and were not manufactures of shells, within the sensé of the statute imposing 
a duty of 35 per centum upon such manufactures, but were sbells not manu- 
faetured, and fell, under that désignation, In the free list. They were still 
shells. They had not been manufaetured into a new and différent article, hav- 
ing a distinctive name, character, or use from that of shell. The application 
of labor to an article, either by hand or mechanism, does not make the article 
necessarily a manufaetured article, within the meaning of that term as used 
in the tarlff law." 

This case apparently was not called to the attention of the Board of 
General Appraisers. Moreover, it is believed that paragraph 115 is not 
intended to refer to articles of this character. True, the broad lan- 
guage employed has référence to manufactures of rock crystal and 
other precious stones, but considération of the more spécifie provision 
of paragraph 435 constrains me, though not without doubt, to hold that 
articles of the kind in question were not intended to be assessed for 
duty under that provision. The questions presented are not free from 
doubt. Such indicated state of mind, however, according to the high- 
est authority, must be resolved in favor of the importer. Hartranft 
V. Wiegmann, supra. 

The décision of the Board of General Appraisers is reversed. 



LEBER & MEYER y. UNITED STATES. 
(Circuit Court, S. D. New ïork. November 11, 1904.) 

1. CrrsTOMs DuTiEs — Classification— Dbugs—Abticles Used in Dteing ok 

Tanning. 

Articles used in dyeing or tanning are not "drugs," within the meaning 
of that expression as used in paragraph 20, TarifiC Act July 24, 1897, c. 
11, § 1, Schedule A, 30 Stat. 152 [U. S. Comp. St. 1901, p. 1628], and par- 
agraph 548, Free List, 30 Stat. 197 [U. S. Comp. St. 1901, p. 1683] ; that 
term being limited in its common acceptance to médicinal préparations, 
though broadly it may Include besides ail préparations used in the arts. 

2. Same—Lentiscum—Lentiscus— Articles Used in Dteing ob Tanning— 

Cbude Article. 

So-called lentiseum or lentlscus, consisting of the leaves or stems of 
the pistacia lentiscus, or mastic tree, ground or crushed to a flnely pow- 
dered condition, is held to be a crude article, and to be within paragraph 
482, Tarife Act July 24, 1897, c. 11, § 2, Free List, 30 Stat. 195 [U. S. 
Comp. St. 1901, p. 1680], relating to "articles in a crude state used in 
dyeing or tanning." 
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On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision in question affirmed the assessment of duty by the 
collecter of customs at the port of New York on merchandise 
imported by Leber & Meyer. Note In re Montgomery, G. A. 4,904, 
T. Ù; 22,949. 

Hatch & Wickes, for appellants. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The merchandise hère in question consists 
of lentiscum or lentiscus, which is the finely ground powdered leaves 
of the pistacia lentiscus, or mastic tree, used for dyeing or tanning. 
Dutv was assessed thereon bv the collecter of customs under para- 
graph 20, Tariff Act Julv 24,' 1897, c. 11, § 1, Schedule A, 30 Stat. 
152 [U. S. Comp. St. 190'l, p. 1628]. The importers duly protested 
against such classification, claiming free entry under the provi- 
sions of paragraph 482, § 2, Free List, 30 Stat. 195 [U. S. Comp. 
St. 1901, p. 1680], or, in the alternative, under paragraph 548, 30 
Stat. 197 [U. S. Comp. St. 1901, p. 1683]. The first-mentioned 
paragraph provides for the free entry of "articles in a crude state 
used in dyeing or tanning, not specially provided for"; while the 
latter exempts from the payment of duty drugs and certain speci- 
fied vegetable substances in a crude state. and "woods used ex- 
pressly for dyeing." The définition of the word "drugs" may 
broadly include not only médicinal préparations, but generally ail 
préparations used in the arts. The common acceptation of that 
term, hovi^ever, would seem to limit its meaning to médicinal sub- 
stances. The testimony before the Board of General Appraisers, 
and the further testimony taken after the appeal to this court, is 
opposed to classifying the imported article as a drug. The proofs 
show that in a commercial scnse lentiscum is a material used in 
dyeing or tanning, and that it is never imported into the United 
States except in the pulverized form. The sole question, there- 
fore, is thought to be whether the article, not being specially pro- 
vided for, is an article in a crude state, used in dyeing or tanning. 
The govemment bas not attempted to overcome the évidence of 
the importers that the article imported is so used. The décision of 
the Board of General Appraisers is based upon an earlier décision 
(G. A. 4,904) that the merchandise was within the term "drugs," 
and assessable for duty at one-fourth of one cent per pound and 10 
per centum ad valorem, under paragraph 20 of the présent tariff 
act. The évidence before the court in this case does not support 
a similar finding. Although the article results from the grinding or 
crushing of leaves, stems, or shrubs to a finely powdered substance, 
it may, nevertheless, fairly be considered as crude in view of the 
purposes for which it was intended. Acéording to the construc- 
tion which well-considered cases hâve given the words "crude," 
"manufactured," and "unmanufactured" for the purpose of tariff 
classification, the importation, as heretofore stated, may fairly be 
classified as a crude product. This view is thought to find sup- 
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port in United vStates v. Godwin fC. C.) 91 Fed. '753 ; United 
States V. Merck, 66 Fed. 251, 13 C. C. A. 432; Roessier & Hass- 
lacher Chemical Co. v. United States (C. C.) 94 Fed. 823, affirmed 
99 Fed. 552, 39 C. C. A. 651 ; United States v. Klipstein (C. C.) 
123 Fed. 996. It is also clear, from an examination of the various 
paragraphs bearing upon materials for dyeing and tanning, that 
Congress intended that materials of the character in question 
should be admitted free under paragraph 482. 

The décision of the Board of General Appraisers is reversed. 



UNITED STATES v. DBARBERG BROS. 

(Circuit Court, S. D. New York, November 11, 1904.) 

No. 3,527. 

OusTOMS DuTiES— Pbotbst— SuFrrciENcr— Refeebnck to Similitude Clatise. 
Where Imported merchandlse Is subject to the provisions of the so- 
callea similitude clause In Tarlffl Act Aug. 27, 1894, c. 349, § 4, 28 Stat. 
547, prescrlblng that any article net enumerated In the tariff shall pay 
the rate df duty applicable to the enumerated article whlch It most re- 
Bembles, lield, that an Importer, In protestlng against an erroneous assess- 
ment of duty on such merchandlse, ueed not refer lu his protest directly 
to sald provisions. If he cites the provision enumeratlug the article 
whlch hls merchandlse resembles, It Is a sufficient coœpliance wlth Cus- 
toms Administrative Act June 10, 1890, c. 407, § 14, 26 Stat 137 [U. S. 
Comp. St. 1901, p. 1033], requlring that protests shall set forth "dlstlnctly 
and specifleally" the grounds of the Importer's objections. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question reversed the assessment of duty by the collector of 
customs at the port of New Tork on goods Imported by Dearberg Bros., con- 
slsting of horsehalr bralds, erroneously classified as wool bralds. Horsehair 
bralds, belng nowhere enumerated In the tariff act of August 27, 1894, c. 349, 
2S Stat. 509, under whlch they were imported, became subject to the applica- 
tion of the so-called "similitude clause" found In section 4 of sald act (28 Stat. 
547), readlng in part as follows: "Sec. 4. That each and every Imported ar- 
ticle, not enumerated In thls act, whlch Is slmilar, either In material, quallty, 
texture, or the use to whlch It may be appUed, to any article enumerated In 
thls act as chargeable wlth duty, shall pay the same rate of duty whlch la 
levled on the enumerated article whlch it most resembles In any of Ûie particu- 
lars before mentloned." By vlrtue of thls provision the bralds in controversy 
should hâve been assessed wlth duty at the rate (45 per cent, ad valorem) ap- 
plicable to bralds of sllli, or of cotton, or other vegetable fiber, whlch are ar- 
ticles enumerated, respectlvely, in paragraphs 300 and 2C3 of sald act, Sched- 
ules L and I, § 1, c. 349, 28 Stat. 529, 532. The Importers, in thelr protests, 
contended that the goods should hâve been classified under sald paragraphs, 
but made no référence to sald section 7 as authorizlng such classification. 
The Board of General Appraisers held that the Importers' protests were suf- 
flclently spécifie, and that under the décision of the Circuit Court of Appeals 
for the Third Circuit In Re Guggenheim' Smeltlng & Reflnlng Company, 112 
Fed. 517, 50 C. C. A. 874, and Re Balbach Smelting & Refinlng Company, G. 
A. 5,171, T. D. 23,852, It was not necessary to make such référence. The pro- 
tests were aceordingly sustalned. The govemment api)ealed from thls ruling 
on the ground that the protests were insufflcient in that they falled to meet the 
requlrements of eectiou 14, Customs Administrative Act June 10, 1S90, c 407, 
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26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], wherein It Is required that protests 
shall set forth "distlnctly and speeifically" tbe importer's objections to the 
assessment of duty. 

Charles D. Baker, for appellant. 
Comstock & Washbiirn, for appellees. 

HAZEL, District Judge. The décision of the Board of Gen- 
eral Appraisers holding the protest filed by the importers as suffi- 
cient is afïirmed. This conclusion finds support in a récent déci- 
sion of the Circuit Court of Appeals for the Third Circuit in Re 
Guggenheim Smelting Co., 112 Fed. 517, 50 C. C. A. 374. It was 
stated at the hearing that the Guggenheim Case was in conflict 
with a décision of the Circuit Coltrt of Appeals for this circuit in 
Hahn v. Erhardt, 78 Fed. 620, 24 C. C. A. 265, where it was broadly 
held that an importer who intends to object to the action of the 
collector on the ground that due efïect has not been given to the 
similitude clause of the tariflf act is obliged by statute to speeifically 
and distinctiy state such objection in his protest. From the pro- 
test submitted by the importers it appears that they intended to 
rely upon other provisions of the tarifï act for réduction of the duty 
assessed by the collector, but in the judgment pî the Board of 
General Appraisers, by reason of a prior décision rendered by this 
court (Donat v. United States, 134 Fed. 1023), the merchandise in 
question is similar to silk braids or cotton braids, and accordingly 
is dutiable under the similitude provision of the act. The facts 
hère would seem to be precisely like those in the Guggenheim 
Case. In United States v. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 
42 L. Ed. 1167, it was held that a protest need not be made with 
technical précision, and that the statute is sufïiciently complied 
with if the collector is advised of the importer's objection in order 
to secure "to the government the practical advantages which the 
statute was designed to secure." The Circuit Court of Appeals for 
this Circuit in Shaw v. The United States, 122 Fed. 443, 58 C. C. A. 
425, held that a protest claiming free entry under a certain para- 
graph was sufïicient to advise the collector that a claim for ex- 
emption from duty was in fact asserted under another paragraph. 
True, the court found in that case that there was a mistake in the 
protest, but the nub of the décision indicates a libéral construction 
of the provisions of the statute, and therefore does not require the 
importer to make his protest with exactitude and absolute préci- 
sion. See United States v. Fleitmann & Co., 131 Fed. 396. Such 
being the holding of the cases, the Board of General Appraisers 
correctly decided that the protests were sufficient. 

An order of affirmance may be entered. 
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ELSON V. TOWN OF WATBRFORD. 

(Circuit Court, D. Connecticut. February 16, 1905.) 

No. 559. 

FEDERAL CouBTs— Service of Process in Actions at Law— Confobmity 
Statutb. 

Tlie fédéral conformity statute (Rev. St. § 914 [U. S. Comp. gt 1901, p. 
684]), which provides ttiat the practice and procédure in civil causes at 
law in tlie fédéral courts stiall conform, "as near as may be," to the state 
practice, does not require the fédéral court in the District of Connecticut, 
in an action against a town, to deviate from its long-established practice, 
under which service is made by the marshal by having copies o£ the pro- 
cess made and attested by the clerk, and to follow Gen. St Conn. 1902. 
§ 571, which provides that in actions against tovrns a true and attested 
copy of the process, including the déclaration or eomplaint, shall be served 
on the clerk or a selectman of the défendant, and which, under the déci- 
sions of the State courts, requires the copies to be attested by the officer 
making the service. 

At Law. On demurrer to replication to plea in abatement. 

Shutz & Edwards, for plaintiiï. 

Donald G. Perkins and C. A. Gallup, for défendant. 

PLATT, District Judge. Strictly speaking, the replication is 
bad, but it was agreed at the hearing that the essential question 
involved at this stage of the controversy shall be settled, and it 
will be assumed that the plea in abatement has been attacked by 
a demurrer. It has been for many years a settled practice in the 
fédéral court for this district, after writ and process has issued in 
obédience to section 911, Rev. St. [U. S. Comp. St. 1901, p. 683], 
for the clerk to prépare the requisite number of copies thereof, at- 
testing the same as true copies of the original writ and process, 
and to deliver them to the marshal or his deputy for service. The 
officer, having made service of such true and attested copies, makes 
indorsement to that effect upon the original. This course was 
followed in the case at bar. 

Section 914, Rev. St. [U. S. Comp. St. 1901, p. 684], provides that: 

"The practice, pleadings, and forms and modes of proceeding in civil causes 
* * * shali conform, as near as may be, to the practice, pleadings, and 
forms and modes of proceeding existlng at the time in like causes in the courts 
of record of the state * * * any rute of court to the contrary notwith- 
standing." 

The service of mesne process is a matter upon which the Con- 
gress has not laid down any rule, and it is therefore our duty to 
obey the law as found in tjie above section. Our mode of pro- 
ceeding, however, must only conform "as near as may be" to the 
state law and practice ; and the authorities seem to hâve clearly 
established the principle that such slight modifications of the state 
practice as will serve to develop in a wholesome manner the pe^ 
culiar practice inhérent in the fédéral court, leaving to ail suitors 
herein a "square deal," must be upheld. 

The défendant in this cause appears specially, and invokes the 
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aid of section 571, Gen. St. Conn. 1902; the relevant portion of 
that section being that process against a town shall be served 
upon the défendant by leaving a true and attested copy of the 
process, including the déclaration or complaint, with the clerk or 
one of the selectmen. He insists that the highest court of the 
State, in McGuire v. Church, 49 Gonn. 249, has construed the law 
to mean that the copy miist be attested by the officer, and that he 
cannot delegate his authority. That case had to do with the at- 
tachment of property, and the court, by a majority opinion, de- 
cided that the attachment lien was a nullity, by reason of the fail- 
iire of the officer to personally attest the copy of the process and 
déclaration, and of his retum thereon. It is very far from an au- 
thoritative construction of a law like that found in section 571 of 
the présent revision, with the point in mind which now arises. We 
can concède, however, that the highest court would so construe 
the section if confronted with the issue. The Connecticut practice 
in the matter of mesne process is a peculiar one. Much can be 
donc by those demanding redress before the process has come near 
the forum where the redress will be demanded.' Such opportunity 
to harass défendants who may be found at last to hâve been worthy 
of kinder treatment makes it incumbent upon the state courts to 
curtail that power in every legitimate way. Process in the fédéral 
court does not lend itself witlî equal facility to such attempts, but 
I understand, nevertheless, that our practice in attachment pro- 
ceedings carefuUy follows the local law. In a matter like the one 
in hand, which serves merely as a notice to appear at a stated time 
and make answer to a complaint, the contents of which are spread 
before the défendant with entire accuracy, it is impossible to ac- 
cept the contention that the court has lost its power because its 
officers hâve set its process in action in a way which it hâs long 
accepted as the better way, in the light of its peculiar machinery. 
The plea in abatement is overruled, without costs. 



REISS & BRADY v. UNITED STATES. 

(Circuit Court, S. D. New York. November 15, 1904.) 

Nos. 2,373, 2,549. 

OpSTOMs DuTiES— Classification — Feuit in Spibits— Chekries in Maraschi» 
NO— "Dnentjmeeated Articles. 

Held, tliat certain fruit in splrits, conslstliig of cherries in maraschino, 
Is not dutiable under paragrapli 218, Tariff Act August 27, 1894, c. 349, 
i 1, Schedule G, 28 Stat. 524, relating to "fruits preserved in slrup," but 
under section 8 of said act (28 Stat 547), as unenumerated manufactured 
article*. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The décisions under review affirmed the assessment of duty by the 
collector of customs at the port of New York on merchandise imported 
by Reiss & Brady. Note in Re L,a Manna, G. A. 3,392, T. D. 16,964. 
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Hatch & Wickes, for appellants. 
D. Frank Lloyd, for appellee. 

HAZEL, District Judge. The importation covered by the pro- 
tests involved consists of cherries in maraschino, which were im- 
ported during the year 1895. Resort must therefore be had to the 
tariff act of 1894 (Act Aug. 27, 1894, c. 349, 28 Stat. 509) to ascer- 
tain the rate of duty. The collector assessed the merchandise at 30 
per cent, ad valorem as "fruits preserved in sirup, not specially provided 
for," under paragraph 218 (section 1, Schedule G, 28 Stat. 524). The 
importers claim Hability under section 3 (28 Stat. 547) of the tariff act, 
which fixes a duty of 10 per cent, ad valorem on unmanufactured arti- 
cles not enumerated or provided for, or, in the alternative, under the 
same provision at 20 per cent, ad valorem as "articles manufacture^ 
in whole or in part" and not provided for, or at 20 per cent, ad valorem , 
under paragraph 219 (28 Stat. 524) as "fruits preserved in their own 
juices." The question presented, solely one of fact, is whether the 
liquor surrounding the cherries is maraschino cordial or alcoholic 
spirits. The décision of the board was principally based upon the 
testimony of Mr. Bail, a chemist and attaché of the appraisers' depart- 
ment, given in other cases pending before them involving practically 
the same class of merchandise. The opinion of the board states that 
the cherries mentioned in the invoices herein were of the same char- 
acter as those covered by their prior décision in the Case of La Manna , 
Azema & Farnan, and in relation to which Mr. Bail had given expert 
testimony. In that case an analysis was made by him of the liquor 
in two of the bottles. No maraschino or spirits whatever were found 
in one of them, while in the other there was présent about nine-tenths 
of 1 per cent., which, as the witness stated, was produced by fermenta- 
tive action. The board accordingly found in this case that the im- 
portation consisted of cherries preserved in sirup composed of sugar 
and fruit juices; that, although a taste resembling maraschino was 
imparted by steeping the cherry stones in water, no alcoholic spirits 
in appréciable quantities were found to surround the cherries. Subsé- 
quent to the décision additional évidence was given, solely, however, 
in behalf of the importers. Such évidence has been carefully read. If 
a similar showing had been made at the initial hearing, it is thought 
that the board would hâve found as a fact that the cherries were fruit? 
preserved in spirits, and not fruits preserved in sirup. The evidencf 
satisfactorily establishes that the supernatant fluid consists prin 
cipally of maraschino. The undisputed évidence of Mr. Brady, th' 
importer, tends to show that the liquid surrounding the cherries con 
tained from 10 to 15 degrees of alcohol. He testifies that he saw the 
imported articles manufactured at their place of exportation, and that 
they were classified in their price list as "fruits in cordials." His évi- 
dence is supported by expert witness Stilwell, who testifies that he made 
an analysis of a sample of the merchandise, and found 8.57 per cent, 
alcohol per volume in the liquid, and in the fruits 6.48 per cent. This 
condition, the witness testifies, could not hâve been produced by fer- 
mentation. The tariff act of August 27, 1894, contains no provision 
for fruits preserved in spirits. A spécifie 'duty, however (paragraph 
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218), îs placed upon fruits preserved in sirup or sugar or in their juices. 
The merchandise in question lias been advanced to make it salable as 
a completed product, and hence is dutiable at 20 per cent, ad valorem, 
under 'section 3, as articles manufactured in whole or in part and not 
provided fof, This view was adopted by the board of gênerai ap- 
praisers in the matter of Tuller & Foth, T. D. 15,683, G. A. 2,864, an 
analogous case. There the classification was likewise under the tariff 
act of 1894, and the article consisted of cherries preserved in cheap 
spirits. The board, in its opinion, used the following language: 

"Paragraph 303 of the act of 1890 [Act Oct. 1, 1890, c. 1244, § 1, Schedule 
G, 26 Stat. 587] provided for 'eomfits, sweetmeats, and fruits preserved in 
sugar, syrup, molasses, or spirits.' In the corresponding provision of the 
présent tariff, paragraph 218, the words 'or spirits' are omitted. On account 
of this omission the merchandise falls under the provisions for nonenumerated 
manufactured articles." 

The omission of the words "or spirits" in paragraph 218 of the act 
of August 27, 1894 (28 Stat. 524), left the articles unprovided for, ex- 
cept, as already stated, under the gênerai terms of section 3 of the 
act. The décision of the board of gênerai appraisers may be modified 
accordingly. 



UNITED STATES v. R. F. DOWNING & CO. 

(Circuit Court, S. D. New York. November 3, 1904.) 

No. 3,457. 

CnsTOMs Dtjties— CLAssincATioN— Paeaffin— Peteoleum Peoducts— Cottn- 

TEEVAILINQ DUTT. 

Certain paraffin was imported from Germany, where it was manufac- 
tured from petroleum produced in Russia, both of which countrles impose 
a dnty on petroleum and paraffin when imported from the United States. 
Under paragraph 626, TariflC Act July 24, 1897, c. 11, § 2, Free List, 30 
Stat 199 [U. &;. Comp. gt. 1901, p. 1685], which, with regard to "crude 
petroleum or tîie products of crude petroleum, produced In any country 
. which Imposes a duty on petroleum or Its products exported from the 
United States," provides that a countervailing duty shall be levied "upon 
said crude petroleum or its products so imported equal to the duty Im- 
posed by such country," held, that sueh countervailing duty should be 
based on the duty imposed by the country of production of the petroleum 
(Russia), and not of the paraffin (Germany), on petroleum or its products 
imported from the United States. 

On Application for Review of a Décision of the Board of United 
States (Mènerai Appraisers. 

The décision in question, which is known as G. A. 5,470, T. D. 24,778, re- 
versed the assessment of duty on merchandise imported by R. F. Downing & 
Co. into the port of New York. It related to the construction of the proviso 
in paragraph 626, Tarife Act July 24, 1897, c. 11, § 2, Free List, 30 Stat. 199 
(U. S. Comp. St. 1901, p. 1685), providing for a countervailing duty on pe- 
troleum and Its products, in the following terms : "Provided, that if there be 
imî)orted Into the United States crude petroleum, or the products of crude pe- 
troleum, produced In any country which Imposes a duty on petroleum or its 
products exported from the United States, there shall In such cases be levied, 
paid, and coUected a duty upon said crude petroleum or Its products so im- 
ported equal to the duty Imposed by such country." The merchandise con- 
sisted of paraffin manufactured In Germany from petroleum produced in Rus- 
sia. Both of thèse countrieS impose a duty on petroleum and on paraffin 
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when imported froni the United States. Tbe question to be decided was 
whether the duty to be levied on the paraffin under considération should equal 
the rate imposed by the country of manufacture (Germany) on like merchan- 
dise when imported from the United States, or that imposed by the country 
of production of the petroleum (Russia). The collector of customs adopted 
the first of thèse alternatives, against the contention of the importers that 
he shouid hâve applied the rate Imposed by Eussia on petroleum or Its prod- 
iicts imported from the United States. 

In a previous décision (Re Vacuum OH Company, G. A. 4,853, T. D. 22,763) 
the board had considered a somewhat similar state of facts, the only dlflfer- 
ence from the présent case being that the paraffin then In question was made 
in, and imported from, England, vrhich eonntry imposes no duty on petroleum 
or its products when imported from the United States. It was there held that 
the countervailing duty should equal that imposed by Russia, the country of 
origin of the petroleum from whlch the paraffin was produced, on petroleum 
imported into that country from the United States; and it was observed by 
the board, per Fischer, General Appraiser: "The fact belng admitted that 
the crude oil from which this product was made was produced in Eussia, a 
country imposing a duty upon petroleum imported from the United States 
équivalent to the rate assessed In this case, the only question to be determined 
is whether the fact that the oil was reflned in England removes It from the 
opération of the provlso. We are clearly of opinion that it does not. A care- 
ful reading of the proviso shows that Congress did not speak of the origin of 
the products made from crude petroleum, but only of the origin of the crude 
petroleum from whlch the products were made. The article before us is a 
product of crude i)etroleum produced in Eussia, aiid therefore is one of the 
very articles covered by the language of the proviso, namely, a product 'of 
crude petroleum produced in a country which imposes a duty,' etc. The clear 
intent of the law Is to impose a countervailing duty against the country pro- 
dueing the crude oU, and not against a country producing something from that 
crude oil." Following the conclusion In that case, the Board sustained the 
importers' contention, namely, that the Russlan rate governed- The govern- 
ment thereupon brought thèse proceedîngs for review. 

Charles D. Baker, Asst. U. S. Atty. 
Albert Comstock, for the importers. 

HAZEL, District Judge. The décision of the Board of General 
Appraisers is affirmed. So ordered. 



In re REDKAUFF, SONS & CD., Incorporated. 

(District Court, E. D. Pennsylvanla. February 24, 1905.) 

No. 1,420. 

Basketjptct—Eeview— Certification of Questions — Jubisdiction of Réf- 
érée. 

Bankr. Act .Tuly 1, 1898, e. 541, S 39a, cL 5, 30 Stat. 555 [U. S. Comp. 
St. 1901, p. 3436], requires référées to make up records embodylng the évi- 
dence in ail contested matters arising before them, whenever requested 
to do so by either of the parties thereto, together with their findings 
therein, and transmit them to the judges ; and gênerai order 27 (89 Fed. 
xi) déclares that when a bankrupt, créditer, trustée, or other person shall 
désire a review by the Judge of any order made by tbe référée, he shall 
file bis pétition therefor, etc. HeU, that both such sections contemplate 
a contested matter, and hence a référée bas no jurisdictlon of his own 
motion to certify a question not ralsed by the parties to a bankruptcy 
proceeding, which the référée foresees may arise, on wliieh he desires to 
be advised. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 
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In Bankruptcy. 

Edwin S. Dixon, for petitioner. 

J. B. McPHERSON, District Judge. In my opinion, no question 
is properly presented to me for décision by tlie certificate of tlie référée. 
The fund in the hands of the trustée consista entirely of the proceeds 
of Personal property that was found upon the premises occupied by the 
bankrupt under a lease, and was claimed in toto bv the landlord uader 
the Pennsylvania statute concerning rent. It also appeared that the 
bankrupt was probably indebted to the states of Pennsylvania, New 
Jersey, and New York for taxes, but no claim was made by either state, 
and no évidence was offered to show the character of the tax or the 
amount due. The référée made no order either directing or refusing to 
direct the trustée to pay over the money to the landlord, but of his own 
motion certified the question whether the taxes had priority to the 
landlord's claim. There was no pétition for review, and, indeed, there 
was nothing to which such a pétition could apply. In efïect, the réf- 
érée is asking the court's opinion on a question which he foresees may 
arise, upon which he desires to be advised. I find nothing in the bank- 
rupt act or in the gênerai orders or forms to sanction such a proceed- 
ing. Section 39a, cl. 5 (Act July 1, 1898, c. 541, 30 Stat. 555 [U. S. 
Comp. St. 1901, p. 3436]), requires référées to "make up records em- 
bodying the évidence, or tne substance thereof, as agreed upon by the 
parties in ail contested matters arising before them, whenever requested 
to do so by either of the parties thereto, together with their findings 
therein, and transmit them to the judgès." General order 37 (89 Fed. 
xi) is as follows: 

"When a bankrupt, créditer, trustée, or other person shall désire a review 
by the judge of any order made by the référée^ he shall file wlth the référée 
liis pétition therefor, settlng eut the error complained of; and the réfère© 
ghall forthwlth certify to the judge the question presented, a summary of tho 
évidence relating thereto, and the findlng and order of the référée thereon." 

Both section 39 and the order thus quoted contemplate that there 
shall be a contested matter, a finding or an order, and a party aggrieved, 
and I see no indication ànywhere that the judge may be required to 
answer questions before the référée himself takes action. An excep- 
tional case ^might perhaps call for such instructions, but certainly in 
the ordinary proceeding the référée must make some order or ruling 
before there is anything to certify. 

The certificate must be dismissed. 



In re LBWIN. 

(District Court, W. D. Texas, Waeo Division. February 24, 1005.) 

No. 422. 

Bankkuptct—Dischaege— Application— Extension of Time. 

Where a bankrupt resided in a clty where access to his attorneys was 
easy, and he falled to apply for a discharge until the latter part of the 
ye^r -y^lthin which he was entltled to make the application, when siekness 
In his family was alleged to hâve prevented him from flling his applica- 
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tlon wlthin the year, but It dld not appear that such slckness or other 
cause prevented the attorneys from preparing the pétition for hls signa- 
ture and vérification during the time prescribed, he was not entitled to 
an extension o( time in the discrétion of the court, as authorlzed by 
Bankr. Act July 1, 1898, c. 541, § 14, 30 Stat. 550 [U. S. Corap. St. 1901, 
p. 3427]. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 0!)4.1 

Application for Leave to File a Pétition for Discharge, 
Bounds & Hart, for petitioner. 

MAXEY, District Judge. The bankrupt in this case, who résides 
in Hillsboro, Tex., has applied to the court for leave to file a pétition 
for discharge. It is alleged in the application that he was adjudged 
bankrupt December 15, 1903, that he was aware that the law permitted 
him to file a pétition for discharge within one year from the date of the 
order of adjudication, and that he deferred doing so until the latter 
part of the year. To excuse his failure to seasonably file his pétition 
for discharge, he allèges that his family became seriously ill during the 
latter part of the year within which the pétition could be filed, and so 
remained until after December 15, 1904. 

Section 14 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
650 [U. S. Comp. St. 1901, p. 3427], provides as follows: 

"Any person may, after the expiration of one month and within the next 
twelve months subséquent to belng adjudged a bankrupt, file an application 
for a discharge in the court of bankruptcy in which the proceedings are pend- 
Ing ; if it shall be made to appear to the judge that the bankrupt was una- 
voidably prevented from fillng it within sueh time, It may be flled within but 
not after the expiration of the next six months." 

No reason is assigned by the bankrupt for failing to seasonably file 
a pétition for discharge, except that "he deferred doing so until the 
latter part of the year," when sickness in his family prevented him 
from filing the same. To authorize a pétition for discharge to be filed 
after the expiration of a year from the date of the order ôf adjudication 
of bankruptcy, it must be made to appear that the bankrupt was un- 
avoidably prevented from filing it within the one-}^ear period. It is 
discretionary with the judge to grant the application, but the discré- 
tion to be exercised in determining the question is a judicial one, and 
not a discrétion of an arbitrary nature. If it appear, using the language 
of the act of Congress, that the bankrupt was "unavoidably prevented" 
from filing his application in due time, he should be permitted to file 
it within the additional six months allowed by law. But where it is 
apparent that he could hâve timely filed it, but failed to do so for rea- 
sons whoUy inadéquate, the application should be denied. In the 
présent case it is évident that the bankrupt could hâve filed a pétition foi" 
discharge prior to the time that sickness appeared in his family, and 
no reason is alleged, nor is one perceived, why it could not bave been 
filed while the family were ill. It does appear from his application that 
the bankrupt resided in the city of Hillsboro. That being true, his 
attorneys were easily accessible, and there is naught in the record to 
show that sickness or other cause prevented them from preparing a pé- 
tition for his signature and vérification during the twelve-months period. 
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The court, npt being satisfied that the bànkrupt was unavoidably pre- 
vented from filing bis pétition for discharge in due season, is of the 
opinion that the application should be denied, and it is so ordered. 



B. BLUMENTHAL & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 11, 1904.) 

No. 3,541. 

CusTOMs DuTiEs— Classification— Rhinestones—Paste Buttons. 

Certain so-called rhinestones, articles composed of métal and paste, the 
latter being the more valuable component, which are merely used to dec- 
orate and ornament women's outer apparel, are dutiable as manufactures 
of paste, not specially provlded for, under paragraph 112, Tarife Act July 
24, 1897, c. 11, § 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]. 
They are excluded from the provision in paragraph 414 of said act, c. 11, 
§ 1, Schedule N, 30 Stat. 190 [U. S. Comp. St. 1901, p. 1674], for "buttons 
made of glass," because they are not strictly buttons, and because, though 
paste Is a specles of glass, it Is differentiated therefrom elsewhere In the 
tarife as a separate substance. 

On Application for Review of a Décision of the Board of General Ap- 
praisers. 

In the décision in question, G. A. 5,640, T. D. 25,194, said board af- 
firmed the assessment of duty by the collecter of customs at the port of 
New York on merchandise imported by B. Blumenthal & Co. Note U. 
S. V. Marshall Field & Company, 85 Fed. 862, 29 C. C. A. 458, and 
Seeberger v. Cahn, 137 U. S. 95, 11 Sup. Ct. 28, 34 L. Ed. 599, 

Albert Comstock, for appellant. 
Charles D. Baker, for appellee. 

HAZEL, District Judge. The importation consists of rhinestones. 
They are properly classified as manufactures of métal and paste, of 
which paste (the rhinestone) is the component material of chief value. 
Thev are therefore assessable for duty under paragraph 112 (Act July 
24, i897, c. 11, § 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 
1635]). The importers claim that the merchandise consists of glass 
buttons, and should be assessed at three-fourths of 1 cent, per line 
per gross, and in addition thereto 15 per centum ad valorem, under 
paragraph 414 of the présent tariff act (Act July 24, 1897, c. 11, § 1, 
Schedule N, 30 Stat. 190 [U. S. Comp. St. p. 1674]). This paragraph 
specificâlly mentions "buttons made of glass or métal." It is not dis- 
puted that paste is a species of glass, but it is quite clear, as stated in 
the opinion of the Board of General Appraisers, that Congress has dif- 
ferentiated paste as a separate substance, and has provided a spécifie 
duty for manufactures thereof. Moreover, the articles are not strictly 
buttons, but, according to the évidence, are merely used to decorate and 
ornament women's outer apparel, such as gowns, waists, etc. 

The opinion of the Board of General Appraisers is sustained. 
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THE PATRIA- 

(Distrlet Court, B. D. New York. January 6. 1905.) 

Shipping— LiABiLiTT OF Vessel— Injtjbt to Oontbactoe's Employé, 

Where a workman employée! by a contraetor to do work on a steamshlp 
while she lay at a wharï undertook to climb from the wharf to the 
deck by means of a ladder wliich had been temporarlly in use and had 
not been removed, after he was told to use the gangway, and when, by 
reason of the rising tide, the ladder had been lifted from the dock, and 
hung by a small cord to the rail, his Injury by the falling of the ladder waa 
due solely to his own négligence, and not to any fault or négligence on 
the part of the shlp. 

In Admiralty. Suit for personal injury. 

Towns & McCrossin, for libelant. 

Butler, Notman, Joline & Mynderse and A. G. Thacher, for claim- 
ant. 

THOMAS, District Judge. The Patria came into port, and, for the 
purpose of furnishing access to her deck, a ladder was put over her side, 
one end of which rested upon the dock, while the other end rested 
against the railing, to which it was tied by a small cord to prevent latér- 
al motion. The libelant was a machinist employed by a person engaged 
to make repairs on the vessel. In the morning he went aboard by 
means of this ladder, but by the noon hour a regular gangway had been 
put out frOm the same side of the steamer, a short distance away. The 
uncontradicted évidence is that, when the libelant was about to leave 
the steamer for dinner, he was told by the mate not to use the smaller 
ladder; that there was a better ladder aft. However, he did use 
it. Upon returning from dinner the libelant found that the tide had 
risen, so that the lower end of the ladder had been lifted from the dock, 
and the ladder itself had fallen and lay against the side of the ship, 
but was still supported at its upper end by the cord. Notwithstanding 
this known condition, and the diffîculty of even putting the toe of his 
foot upon the round, on account of the close proximity of the ladder 
to the side of the ship, the libelant did step on the ladder, whereupon it 
necessarily fell, and he received the injuries on account of which the 
action was brought. It was perfectly apparent to the libelant that the 
ladder was not in a position to be used. He knew that it had no suf- 
ficient support. He knew that a roomy gangway was near at hand. 

It is considered that the claimant was in no way négligent, and that 
the libelant did not employ even ordinary prudence. The libel is dis- 
missed. 



HENSEL, BRUCKMANN & LORBACHER y. UNITED STATES. 

(Circuit Court, S. D. New York. November 3, 1904.) 

No. 3,350. 

CusTOMs DuTiES— CLASsrFicATioN— Time Detectoes— Watch Movembnts, 
So-called time detectors, used for reglstering the movements of watch- 
men, which hâve a elock meehanism or time Indlcator, are dutiable xmiee 
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the provision in paragraph 191, Tarlff Act July 24, 1897, c. 11, ? 1, Sched- 
ule C, 30 Stat. 166 [D. S. C3omp. St. 1901, p. 1645], for "watch movements, 
whether Imported in cases or not." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Tlie décision in questiou afflrnied the assessmeut of duty by the collector 
of custpms at the port of New Yorlt on merchandise imported by Hens<'l, 
Bruckmann & Lorbacher. This mercliandise was Itnown as "time detectore," 
and consisted of watch movements inclosed in cases, having only an hour 
liand, and equlpped with a paper revolvable dial and other registeriug ap- 
paratus ; being intended for use in buildings in whicli watchmen are station- 
od, for the purpose of recording the watchman's rounds. They were classified 
as manufactures of métal, under paragraph 193, Tarife Act July 24, 1897, c. 
11, § 1, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901, p. 1645], and were 
claimed by the importers to be dutiable under paragraph 191 of said act (30 
Stat. 166 [U. S. Comp. St. 1901, p. 1645]), relating to "watch movements, 
whether imported in cases or not," etc. This contention was overruled, as 
indicated above, on the authority of a former décision of the board. Re 
United States Express Company, G. A. 5,038, T. D. 23,401. 

W. Wickham Smith, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, J. The évidence before the court satîsfactorily shows 
that the merchandise consists of so-styled time detectors having 
a clock mechanism or time indicator. Duty was assessed under 
paragraph 193 at 45 per centum ad valorem. This was errer. The 
article should be assessed for duty under paragraph 191, which 
provides for the payment of duty upon watch movements, etc. 
The décision of the Board of General Appraisers is reversed. 



HUBBARD et al. v. CENTRAL OF GEORGIA RT. CO. 

(Circuit Court, S. D. New York. December 17, 1904.) 

Rkmoval of Causes— Jueisdiction— Suit in Rem. 

A suit begun in a state court by attachment of property, and removed 
into a fédéral court, will not there be dismissed for want of jurisdictlon 
because there bas been no personal service on défendant, custody of the 
res being recognized as giving jurisdiction. 

On Motion to Set Aside Service and to Vacate Attachment 

F. W. M. Cutcheon, for the motion. 
Wm. D. Guthrie, opposed. 

LACOMBE, Circuit Judge. The facts as to Rhett's connection 
with défendant are set forth in greater détail, but the facts are 
substantially the same as were before this court in Reehan v. Cen- 
tral of Georgia (no opinion filed). The motion to set aside the service 
on him as représentative of the défendant is granted. 

The rule laid down in Purdy v. Wallace (C. C.) 81 Fed. 513, is a 
Sound one, and should be followed hère, and défendant bave been actu- 
ally informed of the pendency of the action bçfore removal. 

The motion to vacate the attachment is denied. 
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DIMMICK V. UNITED STATES. 
(Circuit Court oî Appeals, Nlnth Circuit February 20, 1905.) 

No. 1,112. 

L Cbiminal Law— Review on Appea3>-Sufficienct of Evidence, 

The credibillty of witnesses and the probative force of facts Intro- 
duced in évidence are matters solely within the province of the Jury to 
détermine. An appellate court cannot weigh the évidence, and the sole 
question thereon for its détermination Is whether there Is any légal 
évidence to sustain the verdict. 

2. LaRCENÏ— SUFFICIENCY OF EVIDENCE. 

It is not necessary to a conviction for larceny of money that the mon- 
ey, or any part of it, should be shown to bave been in defendant's pos- 
session. 

3. Cbiminai Lav7— Pkoof of Corptts Dblicti. 

It is now the well-settled rule that in ail crlmlnal cases the corpus 
delicti, as well as that défendant committed the crime, may be proved 
by circumstantial évidence. 

[Ed. Note. — For cases In point, see vol. 14, Cent Dlg. Criminal Law, § 
1269.] 

4. Laecent— Sttfficiency of Evidence. 

Circumstantial évidence considered, and held sufflelent to sustain a 
conviction for larceny. 

5. Criminal Law— Instructions — Cibcumstantiai, Evidence. 

Instructions upon circumstantial évidence In a criminal prosecutlon 
considered and approved. 

6. Larceny— Sttfficiency of Indictment— Avebment of Ownership of 

Property. 

An indictment under Act March 3, 1875, 18 Stat. 479 [U. S. Comp. St. 
1901, p. 3675], which charges défendant with stealing money "belonging 
to" the United States, sufflciently avers the ownership of the property 
stolen. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dlg. Larceny, § 81.] 

7. Criminal Law— Admission of Evidence— Habmless Brkoe. 

The admission of irrelevant testimoiiy in a criminal case, which was 
afferward stricken out on motion of defendant's eounsel, and which the 
jury were Instructed to disregard, was not prejudicial. 

8. Larceny— Evidence to Show Motive— Financial Condition of Défend- 

ant. 

While évidence to show motive is not essentlal to conviction in a 
criminal prosecutlon, where the guilt of défendant is clearly established 
it is admissible ; and in a prosecutlon for larceny of money, where the 
évidence was largely circumstantial, it was not error to admit évidence 
to show that défendant was in debt at the time as tendlng to some es- 
tent to show a motive for the crime. 

9. Witnesses— IsiPEACHMENT— Evidence of Réputation. 

Where the réputation of a witness for truthfulness is assailed, the par- 
ty calling him has the rlght to introduce testimony to show that hls 
réputation is good not only at the time, but that It has always been good. 

[Ed. Note. — For cases In point, see vol. 50, Cent. Dlg. Witnesses, §§ 1167- 
1169.] 

10. Larceny— Evidence. 

Where défendant chargea with larceny of money from a mlnt while 
employed therein as elerk, to account for his présence there at unusual 
hours, testlfled that he went to check up the pay rolls, it was compétent 
for the government to show the length of time requlred to perform such 
work. 

135 F.— 17 
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11. Criminai Law— Aegument of Couksel. 

Where counsel for défendant ta a crltninal case based an argument to 
the jury on an assumption of faets not shown by tbe évidence, lie can- 
not assign It as en-or. that counsel for tbe prosecutiou, in answeriug sucb 
argument, also went outside tbe record. 

12. Same— MiscoNDUCT OF Counsel—Offeb of Ikcompb:te?ît Evidence. 

"Where It was sougbt to be sbovvn on tbe cross-examination of a wlt- 
. ness for tbe proseeution that he had not mentioned certain facts to wbich 
he testifled at the time of tbeir occurrence, tbe action of tbe district 
attorney in attemptlng to show by a subséquent witness that sucb men- 
tion bad been made by the previous witness, while the évidence may 
not bave been admissible, was not such miscouduct as to be ground for 
reversing a judgment of conviction, 

13. Same. 

Olïers of évidence by the prosecutiou wltb respect to prlor convictions 
of défendant for other offenses held not prejudicial to defendant's rights 
In vlew of the rullngs and charge of the court. 

14. Same^Instbuotions— Refusal of Requests. 

The refusai of requests for Instructions Is not error where the court 
In the charge given clearly and correctly covers ail tbe principles appli- 
cable in the case. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 
See 112 Fed. 350, 353. 

The .$30,000 alleged to bave been stolen was taken from the vault of tbe 
mint between the annual settlément of June, 1900, at wbich time there was 
uo shortage, and the annual settlemeut made in June, 1901, when the loss 
vvas discovered. The contention of the prosecutiou is that the money was 
stolen between February 5. 1901, and the 29tb day of June, 1901. There were 
three trials of thls case. On the flrst and second the jury dlsagreed ; on tbe 
thlrd, Dimmick was convicted. The testlmony upon the third trial Is ex- 
ceedingly lengthy. Much of it was circumstantial in Its cbaracter. Dimmick 
denled having taken the money, and gave many explanations In regard to 
the testlmony of tbe witnesses for tbe government. HIs testimony on thèse 
points was tbe subject of much testimony on tbe part of the government, 
tending to show that some of tlie explanations given by blm were not true. 
It was shown by the testimony on tbe part of the prosecutiou that Dimmick 
was discharged by the supel-intendent of the mint on February 5, 1901, for 
alleged peculatious and fraud eommltted by blm as cbief clerk of the mint, 
but was retained, at Dimmick's request, for tbe purpose of enabling him to 
flnd sonie other employment I^ate at night on the ISth of March, 1901, Cyrus 
EUis, an Inside watchman at the mint, testlfied that, being attracted by 
some noise In the cashier's room, he saw Dimmick corne out of the receivlng 
room Into tbe corridor and go Into tbe superlntendent's room with two bags 
of coin In bis arms, and soon thereafter saw hlm oome out of the superiu- 
tendent's room carrying a dress-sult case, wbich had tbe appearance of be- 
ing very heavy, and go out at the main door upon the steps and down into 
the Street. Dinmiiek denled that he was at the mint at night on March 18, 
1901, and also denied that be ever had a dress-sult case at tbe mint, or that 
he ever had a dress-sult case. There were three mint employés, besides EUis, 
who eacb testifled that he saw Dimmick at the mint on the night in ques- 
tion. Healey, one of the Inside watchmen, testifled that be saw him leave 
tbe mint carrying a dress-sult case. Metcalf, the doorkeeper, saw a pack- 
age in Dimmick's hand about tbe size of a dress-sult case, but did not notice 
it sufflciently to discern its character. When Dimmick went down the steps 
ftt the mint he was met by Bickford, an outside watchman, who testifled that 
he walked with blm to the street cars, and that Dimmick was carrying a 
dress-sult case. There were several other witnesses, who testifled that on 
varions other occasions they had seen Dimmick with a dress-sult case. Dim- 
mick testifled that he had carrled some of his mint books, tied up in brown 
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paper, with a hand strap, to hîs home, in order to do some work tliereon, 
and stated that the witnesses might hâve been mlstaken as to the character 
of the buDdIe. The entries in the books were very fevv, and the last entry 
was made December 31, 1900, long previous to March, 1901. In the course 
of Dimmick's examination it was admitted by him that he never brought 
them away from the mint or carrled them to hls home between February 5, 
1901, and June 30, 1901. ïhere is a mass of testimony eoncerning the numbers 
of the combinatlon of the locks, tending to show Dimmiclc's Itnowledge thereof, 
especially the fourth number, 15. There was testimony to the efCect that 
Dimmick told Cole that 15 was his fourth number, and that 15 was a fixture. 
Dlmmick testified at the last trial, "I hâve no recollection whatever of telling 
him [Cole] that my last figure was 15." On the second trial he testified as 
follows : "Q. Did you ever mention to Mr. Cole a single one of your old 
numbers before he stepped to the vault door to acquire a combina tion? A. 
I may hâve indicated to him the last figure; nothing else. Q. Did you? 
What is the faet? Did you give him any of your old numbers? A. When I 
set up the eombination I stopped on 15, and, of course, showed him where 
the figures were on the dlal. Q. I will try you once again. Did you give him 
any of the old numbers of the eombination? A. Not for the purpose of mak- 
ing up his eombination. Q. Did you give him any of the numbers of your 
eombination for any purpose? A. Yes, sir. Q. What number did you give 
him? A. I told him I stopped on 15; it was my last number." Mr. Waltz, 
a witness on behalf of the government, testified tliat Dimmick told him that 
15 was his last number; that 15 was a fixture; that he told Cole that 15 was 
a fixture. Dimmick's testimony in answer to Waltz was : "Q. Did you tell 
Mr. Waltz that 15 was a flxed number? A. No, sir, except he may hâve 
ralsunderstood, or I may hâve mlsunderstood his question. I told him the 
last figure was a flxed figure, and he probably asked me, 'Well, what is the 
last figure?' I could not recollect definitely what was the last figure on that 
combinatlon, for I had in the meantime had charge of seven or eight other 
comblnations. My expérience wlth that combinatlon was nearly two years 
l)revious, or a year and a half, and I could not recollect what was the last 
figure, and my Impression Is he then stated to me that 15 was the last figure. 
I said, 'Then that is the flxed number;' but I never intended to convey to 
him that the 15 which was the last changeable figure was a flxed figure. 
* * * Q. Taking that to be the Interprétation of the record, did you at 
any time say to Mr. Waltz — I repeat that simply so that there will be no 
misunderstanding about it — that number 15 was a flxed figure, one of those 
ligures that could not be changea? A. Only as I may bave had a misunder- 
standing about what was the last figure of the combinatlon on that lock. 
Ail locks difl:er. On ail of them the last figure or number or letter is a fixture, 
and each lock, each eombination lock, diflfers as to the last number; and I 
could not recollect and did not recollect what was the fixed number on thls 
partlcular combinatlon, thls upper lock." Dimmick's testimony at the mint 
investigation was : "Q. When you gave the combinatlon to Mr. Cole, you say 
you gave him four numbers to change, and the last one stayed — remained. 
Is that what I understand you? A. Yes, sir. * * * Q. In other words, It 
changea three numbers? A. Yes, sir. Q. Was the flrst one changedî A. Yes, 
sir, and the second one, and tlie third one ; those three changed. Q. The 
fourth one, I understand, is a fixed number ? A. Yes, sir ; I was so Informed 
by the loeksmith who taught me." Ryan, the locksmîth, testified that he 
never told Dimmick that the fourth number was a flxed number. There was 
much testimony relative to the condition of the locks in the cashier's vaults. 
The différent comblnations that had been made, the Intlmate knowledge of 
Dimmick as to the locks and comblnations, the changes Dimmick made in his 
testimony upon the three différent trials of the case as to the condition of the 
locks, and the testimony of witnesses on the part of the government tending 
to show that some of the statements as made by Dimmick were not correct. 
It was shown that Dimmick had been cashier before he was appointed chlef 
clerk of the mint, and as such was famlliar with the locks, especially wlth 
the upper lock. There were nlne witnesses who testified that they had seen 
Dimmick at thls lock, looking at Its parts, removing the hammer of the lock, 
and examining its interlor ta 1898 and 1899, wbile he was cashier. Dimmick 
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testlfled that he opened the lock only three tlmes, once after an illness, in 
order to change his combination, and once later, because his numbers were so 
close as to make an interférence between tlie tumblers of the lock ; and once 
thereafter to oil the lock. At one of the former trials Dimmick testified that 
he had repeated occasions to oil the lock ; at the last trial, that he oiled 
the lock only once. The testimony of the prosecutlon was to the effect that 
he took the back plate oiï over 25 times, and that it was unnecessai-y to 
remove the plate In setting np a new combination. 

When Cole was installed as cashier, the testimony shows that the sviper- 
intendent instructed Dimmick to hâve Major Noggle, of the mlnt, who under- 
stood the business, or some locksmith, change the combination for Mr. Cole. 
Noggle was in the room, and offered to assist the cashier in changing the 
lock, but Dimmick had previously offered his services, and himself changed 
the combination for Cole. Cole testified that the first thing Dimmick did 
was to take ofC the back plate, and then he told Cole to pass him his number, 
giving an extra turn to the dial ; that the effect of the extra turn was to 
throw out one of the numbers of the combination and reduce it to a three 
(■ombination Instead of four. Then Dimmick told him that the fourth num- 
ber was a flxed number, 15. The testimony of Cole and Fitzpatrick was to 
the effect that Dimmick was engagea for two or three days, an hour or so 
at a tlme, in making thèse changes In the combination ; that he stood before 
the lock with Its back plate removed. Dimmick testified that he took off the 
back plate in order to Une up the tumblers with his lead pencil ; that when 
he first entered the mint as cashier, a locksmith was there and took off the 
back plate to change his combination, and lined up the tumblers with a 
lead peneil. We quote from the testimony of Dimmick: "The dial on this 
upper lock Is peculiar in the fact that the numbers are mixed— that is, they 
rlo not run consecutively — and on the first time turning I turned a little too 
far to catch my number, and in putting up the combination in that way I 
told him I had turned past the number. He said, 'Very well, we will fix 
that,' and with that he asked for a screwdriver, took off the back plate, and 
lined up the tumblers. * * * Q. I want to know from you whether it 
was at the time the locksmith took ofC that back plate that he showed you 
about lining up the tumblers with a lead peneil? A. Tes, sir. Q. That was 
on the upper lock, was it not? A. Yes, sir." His testimony in regard to this 
matter at the mlnt examination was as follows : "Did he take out what you 
are dolng now? A. No, I do not think he wenfthrough the same perform- 
ance, because I did not make any mistake on mine. It only took fifteen 
minutes. He charged at thé rate of a dollar a minute." At the first trial 
of this case Dimmick testified that the locksmith took off the back plate for 
the purpose of oiling the loCk. At the mint investigation he said the lock- 
smith took off the back plate In order to work the side clutch. At the second 
and third trials he testified that the loicksmith removed the back plate be- 
cause he (Dimmick) had made a nilstake on the flrst turning. The govern- 
ment introduced testimony showing that one Ryan was the locksmith who 
changed the combination for Dimmick, that he was sent by his employers, 
and the written mémorandum of the transaction was produced in évidence. 
Ryan testified that he was the locksmith, and that at no time in the course 
of changing the combination did he remove the back plate. Dimmick testified 
that Ryan was not the locksmith on the occasion referred to. 

The testimony about the locks is, by a long train of circumstances, con- 
nected with another Une of circumstances as to the conduct of Mr. Dimmick 
on the 28th and 29th days of June, 1901, at the time of counting the money 
at the annual settlement. This began at what is designated as the "M. and 
R. Vault." Cole, the cashier, was sick, and unable to be présent to open the 
vault. It was shown in the testimony that Dimmick was perfectly familiar 
with the locks, and knew of the différent combinations, and had taught Mr. 
Cole how to make his combinations. When it came to openlng the vault at 
the tlme of settlement, Dimmick stated that he wanted nothing to do with the 
cashier's vault. After the superinténdent. Major Noggle, and Mr. Day trled 
tp open the vault on Cole's combination, and failed in their efforts for want of 
ftu extra tum, Dimmick never said a word about this extra turn. whlch be 
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lilmself had taught Cole, and was sllent as to certain figures of the combina- 
tion whleh he knew. He attempted, however, at their request, to open 
the vault, but dld not succeed. It was proven that Dimmick had sald he 
would not open the vanlt for any amount of money : that Cole was a crank, 
and that he (Dimmick) did not want to hâve anything to do with the cash- 
ier's vaults; and at one of the trials Dimmick testified that he did not want 
to bear the brunt of the casliier's mistakos. After the vault was opcned, on 
June 28th, Dimmick, as ohief clerk, made the daily count of the money in the 
vault. There was a pile of eagles in the vault, 135 bags, which Dimmick had 
counted. for several nights before at 335, but on the eveuing in question he 
counted it as 136, making an overage of |5,000. On Sunday, June 30th, Dim- 
mick went to the mint and counted 351 bags in a pile, which had been pre- 
viously discussed. On the preceding Saturday uight O'Neal, one of the mint 
employés, made the count 340, and advisod Dimmick on the same day, but 
Dimmick set down the number of bags at 351, making an overage of two bags. 
$10,000. 

There are several assignments of error whleh requîre examlnation. They 
may generally be classifled under a few heads : (1) That the court erred in 
overruling the demurrer to the indictment; (2) that the court erred in ad- 
mitting or refusing certain testimony, or In sustaining or overruling objec- 
tions thereto ; (3) that the évidence Is wholly insufflcient to sustain the ver- 
dict ; (4) that the court erred in refusing to give certain instructions (about 
50 in number) as asked for by counsel for plaintlfE In error ; (5) that the 
court erred in denying the motion of plaintiff in error in arrest of judg- 
ment; (6) that the conviction of the plaintiff in error Is in violation of the 
fifth amendment to the Constitution of the United States, without due process 
of law, and "contrary to the law of the land." 

George D. Collins, for plaintiff in error. 

Marshall B. Woodworth, U. S. Atty., and P, F, Dunne, Sp. Asst. U. 
S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge (after making the foregoing state- 
ment). 1. One of the principal questions discussed by counsel for 
the plaintiiï in error relates to the credibility of the respective wit- 
nesses, and the weight and effect of the testimony given by them. 
The case was submitted upon briefs, the greater portion of which is 
directed to thèse points. The contention of the plaintiff in error is 
that the testimony on behalf of the government is false, and totally 
unworthy of belief, and that the testimony of the plaintiff in error 
is true, and should be accepted and acted upon by the court. The 
argument of counsel for the plaintiff in error is, in many respects, 
remarkable in its nature and character. It consists chiefly of a 
tirade of abuse against several of the witnesses who appeared and 
testified on the part of the government. To show the style of his 
argument, we quote his language with référence to one of the im- 
portant witnesses : 

"He gives testimony of such a character that no court could hesitate to 
denounce it and to condemn It for Its manifest falsity. He tells a story that 
for downright infamy, flagrant and shameless mendacity, clearly apparent 
upon the very face of it, has never been equaled by the most reekiess perjury 
ever committed In a court of justice. He is the only wltness in the case who 
attempted to implicate the plaintiff in error. No court can read his testimony 
and accord It the slightest credence, it is so glaringly rank perjury." 
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Turning from this point, we quote the reraarks of counsel as to 
the testimony of Dimmick: 

"It furnlshes a complète and most satlsfactory explanation of every act and 
eircumstance relied upon by the prosecution as imputing at least a suspicion, 
it not an incriminatlng suggestion. No one eau read the testimony of Mr. 
Dimmick without being convinced that the charge made against him is abso- 
lutely unfounded." 

It was the duty of the jury, under proper instructions from the 
court, to pass upon the question whether the witnesses told the 
truth or swore falsely. The court, at counsel's request, instructed 
the jury as follows : 

"It Is exclusively your province to détermine from the évidence the facts 
in this case, and to décide the question of defendant's guilt or innocence. You 
are the exclusive judges of the credibility of the witnesses, and of the efCect 
and value of their testimony." 

It is not within the province of this court to interfère with the 
verdict of the jury upon this ground. The rule is well settled that 
the credibility of witnesses and the probative force of facts intro- 
duced in évidence are the sole province of the jury; that the appel- 
late court cannot weigh the évidence ; that the only question before 
the court is whether there is any légal évidence to sustain the ver- 
dict. In Humes v. United States, 170 U. S. 210, 212, 18 Sup. Ct. 603, 
42 L. Ed. 1011, the court said : 

"The alleged fact that the verdict viras against the welght of évidence we 
are concluded from considering, if there was any évidence, proper to go to 
the jury, to sustain It. Orumpton v. United States, 138 U. S. 3C1 [11 Sup. Ot. 
355, 34 L. Ed. 958]" ; 2 Enc. PI. & Pr. 391. 

2. Is the testimony in the record suflàcient to sustain the verdict 
of the jury? The record contains 1,095 pages of typewritten testi- 
mony, and covers a great variety of facts. Most of the testimony 
may be said to consist of what is known as circumstantial évidence, 
and, as is usually the case, there are many links in the long chain 
of circumstances which tend to show the guilt or innocence of the 
plaintifï in error. This being the third trial of the case, some of 
the testimony of the witnesses on the former trials was brought to 
the attention of some of the witnesses for the purpose either of 
impeachment or of weakening the testimony by showing a variance 
therein upon the respective trials ; and ail of thèse points are elab- 
orately dwelt upon in the respective briefs of counsel. We hâve 
epitomized some of the testimony of the witnesses on the part of 
the prosecution in the statement of facts. It might, perhaps, be 
suiïicient to say that the facts thus stated are, in our opinion, suffi- 
cient to authorize the court to submit the questions of fact to the 
jury, and to justify the jury in fînding the plaintifï in error guilty 
of the offense charged in the indictment. It is, however, broadly 
claimed that, as against the theory of the prosecution "is the all- 
controlling fact that not as much as one cent of the missing thirty 
thousand dollars was ever traced to the possession or custody of 
Mr. Dimmick. There is not a word of testimony to show the essen- 
tial trespass or asportation. In fact, the government has never been 
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able to follow, even darkly, the thirty thousand dollars, irotn and 
subséquent to its location in the cashier's vault, if it ever was lo- 
cated there. This point alone is conclusive against the conviction." 
It is a sufficient answer to this. to say that it was not absolutely nec- 
essary, in order to convict, that the money alleged to hâve been 
stolen, or any part of it, was ever found in the possession of Dim- 
mick. This question was raised and properly disposed of in the 
court below. At the close of the trial, counsel for the plaintiff in 
error asked the court to instruct the jury that: 

"While it Is not necessary, In order to convict the défendant, that yon 
should find the money alleged to hâve been stolen, or any part of it, was seen 
In his possession, yet it is indispensable that the money, or some part of it, 
be shovifn to hâve been In his possession, or he must be acquitted." 

This instruction was clearly erroneous. Among other things, 
the court correctly charged the jury: 

"The précise time of the commission of an offense need not be proven as 
laid in the jndictment ; and if yon belleve that the défendant dld steal, take, 
and carry away from the United States Mlnt the money described in the 
Indictment, or any part thereof, betvveen July 1, 1900, and June 27, 1901, 
and that such money was the property of the United States, it vvill be your 
duty to find the défendant gullty. * * • i further charge you that, In 
order to convict the défendant, it Is not necessary that you should find that 
the money alleged to bave been stolen, or any part of it, was ever seen in his 
possession." 

Every criminal charge necessarily involves two distinct propositions : 
(1) That a criminal act has been committed ; (2) that the guilt of such 
act attaches to the particular person charged with the commission of 
the offense. Each of thèse facts must be proved beyond a reasonable 
doubt, either by direct testimony or by presumptive évidence of the 
most cogent or irrésistible kind. The proof must in both cases be 
clear and distinct, but it is not necessary that it should be direct and 
positive. The gênerai rule is now well settled that in ail criminal cases 
the corpus delicti may be established by circumstantial évidence. 7 
Am. & Eng. Ency. Law (3d Ed.) 863, and numerous authorities there 
cited. See, also, State v. Minor, 106 lowa, 642, 646, 77 N. W. 330 ; 
State v. Gates, 28 Wash. 689, 695, 69 Pac. 385, 387; Flower v. United 
States, 116 Fed. 241, 247, 53 C. C. A. 271 ; 6 Am. & Eng. Ency. Law 
(3d Ed.) 582, and authorities there cited. 

It is argued by counsel for plaintiff in error that the évidence as to 
the shortage of money does not prove that the money had been stolen. 
That dépends upon the character of the testimony. Can the shortage 
of the money be accounted for upon any other theory than that of theft ? 
The shortage was discovered during the annual settlement about June 
29, 1901. At first it was thought that there might hâve been a mixup 
of dénominations in changing the money from one vault to another. 
Next, there might hâve been a mistake in the books. The matter was 
talked over by Mr. Dimmick, Mr. Leach, and other ofHcers of the mint. 
Many théories were advanced and efforts made to discover how the 
shortage could hâve occurred. Mr. Dimmick was active in endeavoring 
to ascertain how it had occurred. His testimony in relation to this 
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point covers many pages of the transcript. The conclusion he arrived 
at is stated by him as follows : 

"Q. Taking you to the next day, Monday, July Ist, what transplred with 
référence, of course, to that $30,000? A. In comlng from Oakland on Mon- 
day mornlng, July Ist, after leaving the beat at the Oakland Depot, I got on 
a Mission street car, and whlle seated on the car Mr. Leach very soon got 
aboard, and he came and sat alongslde of me, and said, 'Good mornlng, Mr. 
Dlmmick. What do you thlnk of thls nlghtmare, for it Is a nightmare; at 
least I hâve dreamed of it ail nigîit, or thought of It ail night? What do you 
thlnk of It?' I sald, 'Mr Leach, I thlnk, it is a very serions matter.' He said. 
'Well, it is a différence in count, Is it not?' I said, 'No, I do not tljink it is 
a différence in count.' He sald, 'Well, what do you think of it?' I said, 'I 
thlnk it is a case of shortage.' He said, 'îou astonish me.' I said, 'Yes, I 
think it is a case of shortage ; and, further, I think it Is a case of theft, for I 
hâve made some investigations of thls matter, and I can arrive at no other 
conclusion than it is a case of shortage.' He sald, 'Oh, it has not corne to 
that.' I sald, 'Yes, Mr. Leach, I think it Is your duty to Immediately report 
this matter to the secret service, and hâve them investlgate or make an in- 
vestigation of this matter, and in the meantime I think you should put ail of 
us under surveillance until this matter is cleared up.' He said, 'My God, It 
has not corne to that!' • • ♦ Q. That is ail that occurredî A. I thlnk 
that Is ail that occurred." 

There was ample testimony given at the trial tending to show that the 
money of the government was stolen from the mint, and that Dimmick 
was the person who committed the theft. A conviction based on rea- 
sonable inferences which the jurors had the right to draw from the 
évidence cannot be set aside as unsupported by évidence. In establish- 
ing the facts in this case the prosecution did not "rely solely upon in- 
ferences, presumptions resting upon the basis of another presumption," 
as repeatedly claimed by the plaintiff in error, but independently proved 
by a chain of facts the essential éléments necessary to be proven. It 
is true, as stated in Wills on Circumstantial Evidence, 283, that every 
circumstance not clearly shown to be connected as its corrélative with 
the hypothesis it is supposed to support must be rejected from the 
judicial balance. But, as recognized by the author, when it is distinctly 
established that there exists between the factum probandum and the 
facts which are adduced in proof of it, a real connection, "either évident 
and necessary, or so highly probable as to admit of no other reasonable 
explanation," the proof becomes suiïïcient. 

The instructions of the court upon circumstantial évidence were full, 
clear, and correct, and are hère inserted, in order to show that the court 
embodied therein the principles of law applicable to such cases : 

"The la.-w in regard to circumstantial évidence is thls: In order to justlfy 
a jury in finding a verdict of guilty based entirely on circumstantial évidence, 
the cireumstances must not only be consistent vsrith the guilt of the défendant, 
but they must be inconsistent with any other reasonable hypothesis that 
can be predlcated on the évidence ; or, stated in another form, it is not sufli- 
elent that the cireumstances proved coïncide with, account for, and therefore 
render probable, the hypothesis of guUt asserted by the prosecution, but they 
must exelude to a moral certainty and beyond a reasonable doubt, every 
other hypothesis but the single pne of gullt, or the jury must find the de- 
fendant not guilty. In order to warrant a conviction of crime on circumstan- 
tial évidence, each fact necessary to the conclusion sought to be established 
must be proved by compétent évidence beyond a reasonable doubt. Ail the 
facts necessary to the conclusion must be consistent with each other and 
with the main fact sought to be proved; and the cireumstances, taken to- 
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gether, must be of a eoncluslve nature, leadlng on the whole to a satisfactory 
conclusion, and producing, in effect, a reasonable and moral certainty that 
the défendant, and no other person, committed the offense charged ; and un- 
less the évidence does so It will be your duty to acquit the défendant. So, 
gentlemen, you will observe that there Is nothlng very peculiar or hard to 
understand about this doctrine of clrcumstantial évidence. The jury, in the 
first place, must détermine from the testimony of the witnesses what are tho 
facts and circumstances in the case — the facts and circumstances wMch you 
believe bave been establlshed by the testimony; and then you simply apply 
your common sensé and judgment to a considération of what déductions or 
inferences or conclusions ought to be drawn from those facts. And if, 
on considération of ail the facts which you may believe to hâve been estab- 
llshed bv the évidence, you are satisfled in your own minds, beyond ail rea- 
sonable doubt, that the défendant is guilty, then it is your duty to so déclare ; 
but, if you are not so satisfled, it will be your duty to render a verdict of not 
guilty." 

In the light of ail the facts contained in the record, we cannot accept 
the contention of counsel for the plaintiff in error, so earnestly and 
persjstently set forth in his brief, that the évidence is so utterly dé- 
ficient that this court would be justified Jn setting aside a verdict with 
which both the jury and the judge before whom the case was tried were 
satisfied. 

3. It is claimed that in the first count of the indictment upon which 
the plaintiff in error was convicted "there is no averment of ownership 
in the United States," and that the word "belonging" is whoUy insuf- 
ficient. The statute reads: , 

"That any person who shall enibezzle, steal, or purloin any money, property, 
record, voucher, or valuable thing whatever, of the moneys, goods, chattels, 
records, or property of the United States, shall be deemed guilty of felony, 
and ou conviction thereof * * * shall be punished," etc. Supp. Rev. St. 
vol. 1 (2d Ed.) p. 88, c. 144 [D. S. Comp. St. 1901, p. 3675]. 

The objection urged to the sufficiency of the indictment is purely 
technical, and is trivial in its character. The word "belonging," in its 
common meaning, is "that which belongs to one ; that which pertains 
to one ; hence, goods or eiïects." Webster's Dictionary. The words 
as used in the statute would be sufficient in alleging the ownership of 
the property, but it is not necessary to use the exact words of the stat- 
ute if words of équivalent import are employed. In State v. Ware, 62 
Mo. 597, where the ownership of the property was alleged as "goods 
and chattels of one M.," instead of "belonging to," as used in the stat- 
ute, this was held sufHcient. While every indictment for larceny must 
allège an ownership of the property stolen, and would be defective with- 
out such allégation, there are no particular words or phrases which 
the law requires to be used. The allégation may be made by a variety 
of words and phrases, any of which will be sufficient if it clearly con- 
veys the idea that such persons are the owners. 12 Enc. PI. & Pr. 
959, and authorities there cited. 

4. With référence to the rulings of the court as to the admission or 
rejection of testimony: 

(1) It is argued that the court erred in permitting the superintendent 
of the mint to narrate a conversation which he had with Dimmick on 
the 5th day of February, 1901, with référence to his position in the 
mint, and especially to the request then made of Dimmick by Leach, the 
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superintendent, to bring back the $1,338 that was claimed to be due on 
the b]uestone,.âccount. There was considérable controversy between 
counsel as to whether thàt conversation and transaction had any rela- 
tion whatever to the accusations. OTade in the indictment. The record 
shows that the testimony of Leach in relation to thèse matters was, 
on motion of counsel for the plaintiff in error, stricken out. The court 
properly instructed the jury to disregard it, and the ruling of the 
court cannot be complained of by the plaintiff in error. 

(2) The next spécifie Objection is to the following questions asked 
Dimmick on his cross-examination: "What was your financial condi- 
tion when you went first into that mint, in respect to your being in debt? 
* * * Did you continue to be in debt f rom that time until February 
5, 1901, and thenceforward to July, 1901?" It is proper to state, in 
relation to thèse questions, that the existence or nonexistence of motive 
is immaterial where the guilt of the accused is clearly established; 
but, although not an essential élément, it may throw some light on the 
intent with which the act was committed, and as a matter of évidence is 
frequently an important élément in the case of the prosecution. Pointer 
V. United States, 151 U. S. 396, 414, 14 Sup. Ct. 410, 38 L. Ed. 208. 
We are of opinion that the court did not err in allowing thèse questions. 
The case depended, more or less upon circumstantial évidence, and the 
fact that Dimmick was in debt upon February 5, 1901, and in debt dur- 
ing the time that he had been in the employment of the mint, was a cir- 
cumstance of perhaps no great weight or importance, but we are not 
prepared to say it was improper. The tendency of courts in cases 
of this character is to admit such testimony for what it is worth, be- 
cause in a greater or less degree, under the facts of each case, it tends 
to show temptation or motive on the part of the défendant. United 
States V. Camp, 3 Idaho (Hasb.) 231, 10 Pac. 226 : Bridges v. State 
(Ga.) 29 S. E. 859; Bish. New Cr. Pro. 327; 2 Wharton^'s Cr. L. §§ 
1030, 1062a ; 10 Am. & Eng. Ency. Law (2d Ed.) 1030. 

In Bridges v. State, supra, the prosecution offered in évidence cer- 
tain receipts, certificates, and promissory notes signed by the accused, 
for the purpose of showing that he was financially embarrassed during 
and at the time of the alleged embezzlement ; that he was pressed for 
money, and in straitenéd circumstances, and that he had resorted to 
devions methods to raise money. The court said: 

"In the trial of cases Of embezzleroent we think that any évidence whlch 
tends to show thèse things is compétent and admissible. Tbat a raan Is finan- 
cially embarrassed, that he la in straitenéd circumstances, and that he owes 
money, tend in some degree to show a motive for the embezzlement." 

(3) Objection is made to the allowance of the question propounded 
by the prosecution to the witness Dargie as to the réputation of the wit- 
ness Ellis "in the community for truth, honesty, and integrity," and 
whether it "was good or bad," and it is claimed tô be irrelevant because 
it was for the years 1883 and 1884, and therefore too remote. The 
plaintiff in error in the trial introduced witnesses who testified that 
Ellis' réputation in this regard was bad. His testimony was impor- 
tant, and tendèd strongly to implicate Dimmick as the person who had 
taken the money from the mint. A nuniber of witnesses testified to his 
good réputation, covering a long period of years from 1883 up to the 
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time of the trial. This range of time covered by the înquiry was not, 
in the light of the circumstances of this case, too remote. The prosecu- 
tion could not be limited to the years testified to by the witnesseson 
the part of the plaintiff in error. It had the right, after introducing 
testimony to the effect that his réputation was good during the years 
when it had been assailed by the other side, to show what his réputa- 
tion had been in préviens 3'ears. The limit placed upon time as to 
réputation is usually confined to a reasonable period with référence to 
the time when it is called in question. A man's réputation may change 
as years go by, but when assailed for a period of time he has the right 
not only to show that it was good during those years, but had always 
been good. 

(4) It is claimed that the court erred in overruling the objection to 
the question asked by the prosecution of the witness Day as to how long 
it takes to check up pay rolls. Dimmick, in his testimony, in ex- 
plaining why he went to the mint at the unseemly hours of night, had 
testified, among other things, in explanation thereof, that he went there 
to check up the pay rolls. Surely it was proper for the prosecution to 
show how long a time it would take to discharge this duty. 

5. Did the court err in permitting counsel for the prosecution to 
comment upon testimony that had been offered and ruled out? Were 
the circumstances leading up to the argument of counsel of such a char- 
acter as to préjudice the rights of the accused? What are the facts? 
The witness Ellis had testified to seeing Dimmick, on the night of 
March 18, 1901, remove two sacks of money from the vaults of the 
mint, and afterwards saw him carrying a dress-suit case, which seemed 
to be very heavy, when he left the mint that night. The question 
of whether Dimmick ever owned or carried a dress-suit case was the 
subject of much testimony pro and con. Dimmick testified that he 
never owned or carried a dress-suit case, and his testimony upon this 
point was, to a certain extent, corroborated by other witnesses. On the 
other hand, several witnesses testified to having seen him with a dress- 
suit case. Dimmick, in the course of his testimony, explained that he 
had at one time carried a large bundle of books bearing some resem- 
blance in form to a dress-suit case, why he carried them, etc., leaving the 
impression, at least, that certain of the witnesses had mistaken what 
the bundle was. After Ellis had testified in chief as to what he saw 
on the occasion referred to, he was subjected to a rigid and lengthy 
cross-examination upon thèse points, and Ellis was asked whether he 
had ever told anybody about it, and the witness said he had told his wife 
and daughter. The wife and daughter were not called as witnesses to 
bolster up the testimony of Ellis upon this point, but the prosecution did 
undertake to put such statement in évidence upon the direct examination 
of the witness D. Edward CoUins, and the court, upon motion of the 
plaintiff in error, ruled that such testimony was inadmissible. The 
United States attorney, in his opening argument to the jury, referred 
to the imputations which had been cast by counsel upon Ellis, and re- 
marked, in substance, that, if counsel had desired to press the inquiry 
so as to ascertain the truth of the statement made by Ellis that he had 
reported on the following morning to his wife and daughter the occur- 
rences at the mint on the night of March 18th, he could hâve called 
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the wife and daughter as witnesses, and hâve questioned tliem as to 
whether or not such çtatements had been made ; and further said that 
the prosecution was unable, in view of the ruling of the court upon the 
offered testimony of the witness ColHns, to call the wife and daughter. 
The court thereupon promptly said that counsel had no right to make 
tlae référence to the question objected to and ruied out, and informe<l 
the jury that there was no évidence in the case that Collins knew any- 
thing about the matter. We are not called upon to answer the question 
whether the court ruled correctly in refusing to allow the question asked 
of Collins to be answered. The ruling was in favor of the plaintiff in 
error. We are hère dealing solely with the remarks of counsel, which 
are claimed to be such "gross misconduct" as to justify this court in 
reversing the case on the ground that the plaintifï in error did not hâve 
a fair and impartial trial. This charge is made not only against the 
remark of the United States attorney, but also against the associate 
counsel for the prosecution. The associate counsel, in his remarks, 
claimed that the counsel for the plaintifï in error "had made an unfair 
argument to the jury," in this : that he had argued against Ellis ; that 
he reported the transaction which occurred on the night of March 18, 
1901, to his wife and daughter, and then was "silent evermore." The 
associate counsel, in replying to the argument of counsel for the plain- 
tifï in error, among other things said : 

"Counsel for Dimmick told you hère yesterday that Ellis reported this thing 
to his wife and daughter, and then he was silent everraore. A more baseless 
misrepresentation was never uttered to a jurj'. Is It true that he was silent 
evermore after he had reported this occurrence to his wife and daughter? 
* * • Did Dimmiek's counsel ask Ellis, 'Were you silent evermore after 
you spoke to your wife and ehildî' * * * Gentlemen, I am dealing hère 
with the cross-examination of Ellis, and I am dealing hère with the perverted 
statement made to you yesterday that after he reported to his wife aud 
daughter he was silent evermore. Who says he was silent evermore? Dim- 
miek's counsel, who had It in the hollow of his hand to prove out of Ellis' 
testimony, if it were the fact, that he was silent evermore. Why did he not 
ask him? Why did he not prove it, instead of standing hère before you and 
perverting the truth and the fact about Ellis, and telling you that after Ellis 
reported to his wife and daughter he was 'silent evermore' ?" 

Taking ail the facts in relation to this matter into considération, 
we are unprepared to say that the remarks of counsel were wholly 
u-ncalled for, or made for the purpose of prejudicing the rights of 
the accused. The first portion of the remarks of the United States 
attorney was a proper comment upon the course pursued by the 
opposing counsel ; and when he commented on the fact that certain 
testimony had been ruled out the court informed him that he had 
no right to refer to this matter, and that was the end of it. The 
remarks of the associate counsel questioned the truth of the state- 
ments made by the opposing counsel. Counsel for the accused had 
challenged counsel to answer his argument, and counsel accepted 
the challenge. Counsel for plaintifï in error ought not to complain 
because counsel for the government accepted his challenge and re- 
plied to it. 

In Crumpton v. United States, 138 U. S. 361, 363, 11 Sup. Ct. 355, 
34 L. Ed. 958, testimony had been ofifered to implicate one Burt as 
the criminal agent in the commission of the crime of murder. Dur- 
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ing the argument of the case the defendant's counsel said to the 
jury: 

"Either the défendant or Burt is guilty of thls crime. I will show you that 
Burt is guilty, and therefore that défendant Is not." 

In reply to this, the District Attorney, in his closing argument, 
said: 

"The issue is squarely made by Mr. Neal that either the défendant or 
William Burt is guiltj' of this crime. I hâve shown you that Burt is not 
guilty ; therefore, by his logic, the défendant is guilty." 

The court said: 

"In the présent case It is by no means clear that the District Attorney 
transcended the proper llmlts of an argument. Counsel for the défendant had 
tendered the issue to the jury that either his client or Burt was guilty of the 
crime, and we perceive no Improprlety in the District Attorney accepting the 
challenge, and attempting to demonstrate that Burt was not guilty, and ar- 
guing that the jury, upon the issue thus presented, had a right to infer that 
the défendant was guilty." 

In Siberry v. The State, 133 Ind. 677, 682, 33 N. E. 681, 682, the 
arguments of counsel for the state, which were claimed to be im- 
proper and prejudicial, were made in answer to the argument of 
counsel for the défendant in relation to the absence of Mr. and Mrs. 
Campbell as witnesses. The court said: 

"It would seem that counsel for the défense, in their argument, desired to 
base their défense, or gain some advantage for their client, on some sup- 
posed testimony of the Campbells, or some fact in relation te the Camp- 
bells not before the jury, and stepped outside the bounds of legitlmate ar- 
gument to dlseuss the absence of the Campbells, and their supposed knowl- 
edge of the case; and that counsel for the state felt called upon to answer 
it, and did so. * * * This mode of conducting an argument in either a 
criminal or civil case is to be condemned ; but when counsel for the défense 
.step outside the bounds of the case, and indulge in the discussion of mat- 
ters not before the jury, and thus pursue a Une of illegitimate argument, it 
comes with ill grâce and with poor favor to ask the court to restrain oppos- 
ing counsel from answering such illegitimate argument, and prevent them 
from clearing away the rubbish illegitiniately brought into the case, and 
castlng it out that it may not mislead the jury. * * * It is immaterial 
to détermine whether the statements of counsel were strietly within the 
bounds of legitimate argument or not. As the door was opened for it by coun- 
sel for the appellant, they cannot complain if counsel for the state walked in 
at the door which they had opened." 

As was said by the court in Pierson v. State, 21 Tex. App. 14, 60, 
17 S. W. 468, 471 : 

"If the défendant wishes to invoke the rule of confinement to the record, 
they, themselves, must keep within the record. When they voluntarily go out- 
side, they at least invite, If they do not render it necessary, that the prosecu- 
tion should foUow." 

6. In answer to the claim that counsel for the government were 
guilty of gross misconduct in asking the question of Collins, know- 
ing it to be improper, and that the object was simply to improp- 
erly préjudice the plaintifï in error, it cannot, we think, be said that 
counsel were guilty of misconduct in asking the question. The de- 
cided weight of authority unquestionably is that proof of déclara- 
tions made by a witness out of court, and not under oath, is inad- 
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missible. But, without questioning the ruling of the court below 
in excluding Collins' testimony, there are exceptions to the gênerai 
rule which would tend to justify counsel in asking the question in 
the light of ail the circumstances in the case. The exception men- 
tioned in the books is that witnesses may testify as to statements 
made to them by a witness who has been charged with testifying 
under the influence of some motive prompting him to make a false 
statement. It may be shown that he made similar statements at a 
time when the imputed motive did not exist, or when motives of 
interest would hâve induced him to make a difïerent statement of 
facts. It may, in contradiction of évidence tending to show that the 
witness' account of the transaction was a fabrication of a récent 
date, be shown that he gave a similar account, before its efïect and 
opération could be foreseen. State v. Flint, 60 Vt. 304, 316, 14 Atl. 
178 ; State v. Petty, 21 Kan. 54, 60 ; People v. Doyell, 48 Cal. 8C, 
91; Stolp V. Blair, 68 111. 541, 544; Herrick v. Smith, 13 Hun, 446. 
448 ; Railway Co. v. Knee, 83 Md. 77, 79, 34 Atl. 252. If counsel for 
Dimmick ofïered any testimony to sustain the charges he makes in 
his briefthat the testimony of Ellis was false and fabricated, Col- 
lins' testimony might hâve been admissible. But, whether admissi- 
ble or not, the asking of it seems to hâve been more an act of "good 
faith" than of "willful misconduct." 

In People v. Ward, 105 Cal. 335, 340, 38 Pac. 945, 946, the court 
discussed the character of cases which would justify a reversai on 
the ground of alleged improper remarks of counsel, and said : 

"There seems a disposition on the part of counsel for défendants in ail 
criminal cases since the décision in People v. Wells, 100 Cal. 459, 34 Pao. 1078, 
to coiint upon the alleged misconduct of the prosecutlon as cause for re- 
versai. That was an extrême case, in which this court was of opinion the 
assistant district attorney had willfuUy and persistently ofCered incompé- 
tent évidence to the préjudice of défendant, well knowing Its inadmissibility. 
The animus of the prosecutlon there was so iapparent, and its efCect so pro- 
nounced, that the court deemed It but just to stamp with the seal of Its dis- 
iipprobatlon, not only for that case, but as a warning against like conduct 
in other cases, a course of proceeding militating against justice and the fair 
and orderly conduct which should characterize judicial proceedings in crim- 
inal cases. It is only in extrême cases, of which this Is not one, that tl'e 
remedy there administered applles. The attack in that oase was not upou 
error by the prosecutlon, but upon willful error persisted in for an illegiti- 
mate purpose, followed by injustice to the prisoner." 

See, also, People v. Gordan, 103 Cal. 568, 573, 37 Pac. 534; People 
V. Smith, 134 Cal. 453, 457, 66 Pac. 6'69. 

7. It is further argued that the plaintiiï in error did not hâve a 
fair and impartial trial, in this: that he was prejudiced in his rights 
by the efforts of counsel for the prosecutlon to show that he had 
been convicted of other ofifenses in relation to the mint not charged 
in the indictment, and that matters had been stated by counsel for 
the prosecutlon that were not borne out by the évidence in the 
cause. Touching ail thèse matters, we are of opinion that no preju- 
dicial error occurred ; that the rights of the plaintifï in error were 
carefully guarded by the rulings and instructions of the court in 
relation thereto. The record shows that the plaintifï in error re- 
quested an instruction on the question of other offenses not men- 
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tioned in the ihdictriieht, with whi'ch the évidence showed him to- 
hâve been connected, and also requested an instruction that the 
plaintiff in error had not been convicted of a felony or of an in- 
famous crime "affecting his credibility as a witness." The court, in 
its charge to the jury, said : 

"There was Introduced in évidence the record of the conviction of the de- 
fendant in this court of two offenses of willfully failing to make deijoslt 
with the Assistant Treasurer of the United States at San Francisco within tUe 
time required by the Secretary of the Treasury and the Director of the Mint 
certain moneys belpnging to the United States and in his possession as chief 
clerk of the United States Mint at San Francisco. This judgment of con- 
viction bas not become final, because the case bas not been flnally disposed 
of by the Circuit Court of Appeals upon virit of error, and you will therefore 
disregard thèse convictions ; that is, you will not conslder them for any pur- 
pose whatever. There was also introduced in évidence the record of the 
conviction of the défendant in this court of the offense of presenting for 
payment to the cashier of the United States Mint at San Francisco a false, 
flctitious, and fraudulent claim against the United States in the sum of 
S498.37, and also the record of the conviction of the défendant for using 
H98.37 of the money of the United States for a purpose not preseribed by 
law, to wit, for his ovyn use and purpose, In violation of section 5497 of the 
United States Revised Statutes. Nelther of thèse offenses is a technlcal 
felony. They are, however, grave offenses, for which the law provides an 
iufamous punishment, and the latter offense Is declared by the statute to be 
an act of embezzlement of public moneys. I now charge you that you cannot 
consider the defendant's conviction of the offenses just referred to for any 
other purpose than to détermine his credibility as a witness ; that is, you can 
only consider his conviction of thèse offenses in weighing his testlmony and 
reaching a conclusion as to the degree of crédit to which it is entitled. Thèse 
convictions cannot be considered by you as évidence that the défendant is 
guilty of any offense charged in this Indictment, but can be considered by you 
solely for the purpose of passing upon his credibility ; and to what extent, 
if any, his credibility is affeçted by thèse convictions, is a question solely for 
your considération. • • » You are further instructed that you must care- 
fully exclude from your minds in the considération of this case ail of the 
évidence and testlmony that the court has ordered stricken out, and ail that 
it has refused to admit. Tou must not permit such évidence or ofCered tes- 
tlmony to in any manner whatever influence your judgment or your views in 
arriving at a verdict, and you are further instructed that you must carefully 
exclude from your considération ail matter or matters appertaining to any 
other charge or charges that are contained in the indictment in this case 
* * * Statemeuts of counsel are not évidence, and should not be so con- 
sidered. Offers to prove certain alleged facts, which may bave been made 
in your présence, are not évidence, and you should not take the same into 
considération, nor allow yourselves to be in any manner influenced thereby." 

8. Did the court err in refusing to give the instructions requested 
by the plaintiff in error? No exception was taken to the charge 
of the court, nor to any spécifie part thereof, except in a gênerai 
way to take exceptions to ail instructions that v/ere modified or 
refused. We hâve repeatedly stated that: 

"The rule is well settled that the court is never required to give instruc- 
tions in the language used by counsel. The duty of the court Is always fully 
discharged if its charge embraces ail of the principles of law arising in the 
case, in the eourt's own language." Mountain Copper Go., Ltd., v. Van Buren 
(C. C. A.) lâS Fed. 1, 7, and authoritles there cited. 

See, also, People v. Dodge, 30 Cal. 448. 

The charge of the court not only covered every légal point in- 
volved in the case, but was in ail respects clear, and the language 
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used was as strong and favorable in favor of the défendant as the 
îaw would warrant, and bears évidence that the court in its charge 
carefuUy guarded the rights of the plaintiff in error. 
The judgment of the District Court is affirmed. 



SOUTHERN PAC. CO. v. HETZEE. 
(Circuit Court of Appeals, Eighth Circuit. January 25, 1905.) 

No. 2,039. 

1. Peesostai, Injtjet— Damages — Mental Pain Sepakable ïeom Bodilt 

SuFPERiNG Inadmissible, 

In actions for Personal Injury the plaintiff may recover for the bodily 
suffering and mental pain whieh are inséparable and whlch necessarily 
and inevltably resuit from the injury. But mortification and distress of 
mind from the contemplation of the crlppled condition and of its effeet 
npon the esteem of his fellows, that mental pain which Is separable from 
the bodily suffering caused by the Injury, is too remote, indefinite, and in- 
tangible to constitute an élément of the damages in such a case, and évi- 
dence of it Is Inadmissible. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dlg. Damages, §§ 100, 
222, 255-259, 479. 

Mental snfCering as an élément of damages, see note to Chicago, R. I. 
& P. Ey. Co. V. Caulfleia, 11 C. C. A. 556.] 

2. Négligence— DuTT dp Mastee to Bmplot Compétent Seevants. 

It is the duty of the master to exercise reasonable care to employ com- 
pétent servants, and, when he has exereised this care, thls duty is dis- 
charged. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, § 336.] 

3. Same— Duty of Masteb to Dischaeoe Incompétent Sebvant. 

Another duty of the master is to discharge a servant -when he knows 
or by the exercise of reasonable diligence would hâve known, that the 
servant has contracted the habit or character of négligence, of drunken- 
ness, or of lack of skill, so that he is incompétent. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 342-346.] 

4. Same— Caek Eeqtjibbd to Asceetain Habits oe Compétent SeevAnts— 

Peesumption that Compétent Sebvant Remains so. 

The diligence required of the master to learn the habits or eharacters 
of servants employed with due care is not of that degree demanded in 
his employment of servants or in his inspection of machinery, beeause 
careful and skillful men grow more careful and skillful, and the légal 
presumption is that servants once compétent continue so. The master 
may rely upon the presumption of competency until he has notice or 
knowledge to the contrary. 

5. Same— Reasonable Caee oe Diligence Eequibbd Not That Which Em- 

ployée Uses to Peotect His Own Pebson. 

The reasonable diligence and care which the master Is required to ex- 
ercise hère is not that high degree of care which a prudent business man 
would use if the want of it endangered his own person. It is that de- 
gree of care whlch prudent ra:ilway ofiScials exercise under like cir- 
cumstances, that care whlch such oflacials charged with the duty o( dis- 
charging servants employed with due care commonly exercise as soon as 
they know, or by the exercise of reasonable diligence would know, that 
Buch servants hâve become Incompétent. 
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8. Samb— AsstiMPTioN or Risk— Occasionai- Acts of Négligence, 

Servants assume the risk of the oceasional aets of négligence of their 
fellow servants, and the master is not liable for them, but the servants 
may by notice cast the risk of the habituai négligence of their co-em- 
ployês upon the master. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 567-573. 

Assumption of risk incident to employment, see note to Chesapeake & 
O. Ry. Co. V. Hennessey, 88 C. C. A. 314.] 

7. Same— Specific Acts of Négligence — Those Knovvn to Master Ad- 

missible TO Pbove Incompétence of Seevant. 

Evidence of spécifie acts of négligence known to the master, and of 
acts of négligence like those which cause the death of passengers, so no- 
torious that the master must hâve known of them if he exercised reason- 
able diligence, is admissible to prove the habit or character for Incom- 
pétence of a servant who is employed vi^ith due care. 

8. Same— Specific Acts of Négligence — Those TJnknovcn to Mastee In- 

admissible to Pkove Incompétence of Seevants. 

Specific acts of négligence, of drunkenness, of lack of skill, or of in- 
compétence, of which the master had no notice, are inadmissible to 
prove the incompétence of a servant employed with due care. The proper 
proof of habit and character, as of réputation, in such a case, Is the tes- 
tlmony of witnesses qualified to speak of them, subject to proper cross- 
examination relative to the facts upon which their testimony is based. 

9. Same— Geneeal Réputation— Réputation in a Paeticulab Class. 

After proof of the incompétence of a servant, his gênerai réputation 
among those acquainted with him or his work is compétent to prove notice 
of the habit of incompétence to the master. But réputation among a 
particular class, which obviously Includes but a part of those who knew 
his character or work, is inadmissible for this purpose. 

10. Pbactice— Refusal to Give Seveeal Requests— Single Exception. 

A single exception to a refusal to glve a number of requests to submit 
to the jury several propositions of law and of fact is futile, If any of 
those propositions is erroneous or Inapplicable. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Henry G. Herbel (Martin 1,. Clardy, on the brief), for plaintiff in 
error. 

Herbert R. Macmillan (Hiram H. Henderson, on the brief), for de- 
fendant in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

SANBORN, Circuit Judge. About 5 o'clock in the afternoon of 
July 23, 1902, P. R. Hetzer, the plaintiff below, was the brakeman on 
the rear of a train of 22 cars which Tom Delano, one of the engineers 
of the Southern Pacific Company, was backing into a gravel pit. As 
this train approached a switch which it was Hetzer's duty to throw, he 
gave the slow signal, and his fellow brakeman gave the stop signal, to 
the engineer. Delano appHed the air, Hetzer fell to the track, one of 
the wheels of the rear car passed over his leg, and the train stopped. 
The injury to the leg nécessita ted its amputation above the knee. He 
sued the company for causal négligence for employing and keeping 
in its employment an incompétent engineer. At the trial there was no 
135 F.— 18 
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évidence to sustaîn his averment that the company was guilty of négli- 
gence in selecting and employing Delano, this charge was withdrawn 
from the jury by the court, and the only issues submitted to them were 
the question whether or not the défendant was guilty of any want of 
ordinary care in continuing Delano in its employment at the time of the 
accident, and the amount of plaintiiï's damages. There was a verdict 
and judgment against the company for $11,450. 

It is assigned as error that at the trial of the action, more than 15 
months after the accident, in answer to questions of his counsel relative 
to the efïect upon his mind at that time of the injury to his leg, the 
plaintifï testified that the fact that other people looked down upon him 
because he was crippled, and seemed to shun him, made him feel very 
badly and distressed him mentally. There is a conflict of authority up- 
on the question which this assignment présents. In some states, notably 
in Wisconsin and Michigan, évidence of mental pain caused by dis- 
figurement, apart from the physical sufifering produced by an injury, 
is admissible to enhance the damages in an action for personal injury. 
Heddles V. Chicago & N. W. Ry. Ce. (Wis.) 46 N. W. 115, 116, 20 
Am. St. Rep. 106, and cases there cited ; Sherwood v. Chicago & W. 
M. Ry. Co. (Mich.) 46 N. W. 773, 776. The rule which has been adopt- 
ed by this court, however, and the rule which seems to us the better 
one, is that in actions for personal injury the plaintifï may recover for 
the bodily sufïering and the mental pain which are inséparable and 
which necessarily and inevitably resuit from the injury. But mortifica- 
tion or distress of mind from the contemplation of the crippled condi- 
tion and of its effect upon the esteem of his fellows, that mental pain 
which is separable from the physical sufïering caused by the injury, 
is too remote, indefinite, and intangible to constitute an élément of the 
damages in such a case, and évidence of it is inadmissible. Chicago, 
R. I. & P. Ry. Co. v. Caulfield, 63 Fed. 396, 399, 11 C. C. A. 553, 555 ; 
Kennon v. Gilmer, 131 U. S. 33, 26, 9 Sup. Ct. 696, 33 h. Ed. 110; 
Bovee v. Banville, 53 Vt. 183 ; C, B. & Q. R. Co. v. Hines, 45 111. App. 
399, 302, 303 ; City of Salina v. Trosper, 27 Kan. 544, 664 ; Dorrah v. 
Railway Co., 65 Miss. 14, 3 South. 36, 7 Am. St. Rep. 639 ; Railwav 
Co. V. Stables, 62 111. 313, 331 ; Joch v. Dankwardt, 85 111. 331, 333; 
Johnson v. Wells, Fargo & Co., 6 Nev. 334, 236, 3 Am. Rep. 345. 
Mental pain of this character, the sufïering from injured feelings, is 
intangible, incapable of test or trial. The évidence of it, like that which 
convicted the alleged witches, rests entirely in the belief of the sufïerer, 
and it is not susceptible of contradiction or rebuttal. Many other caus- 
es, the éducation, tempérament, and sentiment of the sufïerer, the 
mental attitude, the acts and words, of his friends and acquaintances, 
concur with the accident to cause this mental distress, in such a way 
that it is impossible to separate and ascribe the proper part of it to 
the injury caused by the défendant. And the amount of the mental 
pain caused by any disfigurement necessarily varies so with the char- 
acter, tempérament, and circumstances of the injured person that no 
just measure of the damages from it can be found. Such mental suf- 
fering is too remote, intangible, and immeasurable to form the basis of 
any just adjudication, and the objections to the testimony of the plain- 
tifï concerning it should hâve been sustained. 
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One of the counsel for the plaintiff asked him if there was any other 
occurrence of sudden stopping or jerking of the train while Delano 
was acting as engineer during the day of the accident. Defendant's 
counsel promptly objected to the testimony which the question was in- 
tended to elicit, upon the ground that it was évidence of a spécifie act 
other than the one pleaded. The witness testified that about three 
hours before the accident Delano stopped his train in a very rough 
manner, so that the plaintiff staggered around, but did not fall. Evi- 
dence of another act of Delano of a similar character was admitted, un- 
der a like objection, and thèse rulings of the court are assigned as 
error. The issue of law which thèse rulings présent is not without im- 
portance, and it may be well, before entering upon its discussion, to 
place clearly before the mind the légal relation of the plaintiff and the 
défendant, and the exact question to be decided. It is the duty of the 
master to exercise reasonable care to employ compétent servants to 
work with his employés. When he has exercised this care, he has fullv 
discharged this duty. There is another duty of the master. It is to 
discharge a servant whom he has employed with due care when the em- 
ployé has contracted the habit of négligence or of lack of skill, so that 
he has become incompétent, and the master knows, or by the exercise 
of reasonable care would hâve known, of this habit. This duty, how- 
ever, is not imposed until the habit has been formed, nor until the master 
knows, or by the exercise of reasonable care would hâve known, of its 
existence. It is not invoked by occasional acts of négligence. Wood's 
Law of Master and Servant (2d Ed.) § 432. Moreover, the master is 
not lequired to exercise that degree of care to ascertain this habit which 
is imposed upon him in référence to the sélection of employés or the 
inspection of machinery which détériorâtes with its use, because careful 
and skillfui men become more careful and skillful with the practice 
of their occupations or professions, and the légal presumption is that 
compétent servants continue to be so, and because servants assume the 
risk of the négligence of their fellows, a risk which, when that négli- 
gence becomes habituai, they may cast upon their master by a simple 
notice of their incompétence. When the master has exercised due care 
to employ a servant, he may rely upon the presumption of his com- 
petency until he has notice or knowledge to the contrary. Walkowski 
V. Consolidated Mines, 115 Mich. 629, 634, 73 N. W. 895, 41 L. R. A. 
33; Weeks v. Scharer, 49 C. C. A. 372, 378, 111 Fed. 330, 336; 
Chapman v. Erie R. Co., 55 N. Y. 579, 585, 586 ; 1 Bailey on Master 
and Servant, § 1413 ; 1 Labatt on Master and Servant, p. 428 ; Wood's 
Law of Master and Servant (3d Ed.) § 433, p. 841. 

One who enters the service of another assumes ail the ordinary risks 
and dangers of that service. One of those risks is the danger of in- 
jury from the négligence of his fellow servants. The association of a 
servant with his co-workmen, as in the case at bar of a brakeman in 
the same crew with an engineer, is often doser, his knowledge of their 
characters, habits, and compétence more intimate and more exact, than 
that of his master can be. As he generally has a better knowledge of 
the characters, habits, and négligence of his fellow servants, he is better 
able to protect himself against their négligence than the master can 
be, and for this reason the law charges him with the risk. So it is 
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that under tlie law the duty of employing fit servants is imposed upon 
the master, and, when that duty is discharged, the duty of protecting 
themselves against the négligence of their fellow servants is imposed 
upon the employés. 

The daim of the plaintifï is tliat his master was négligent because 
it retained in its employment one whom it engaged with due care af ter 
he had become incompétent by reason of his habituai négligence in the 
use of the air to stop his trains. But the risk of the négligence of this 
servant was prima facie that of the plaintifF. One who would chargt. 
the master with négligence hère must prove not only that the servant 
was incompétent, but that the master knew, or by the exercise of rea- 
sonable diligence would hâve known, of his unfitness. A habit of nég- 
ligence that is known, or that by the exercise of reasonable care would 
hâve been known, to a master, and notorious acts of négligence, such 
as those which cause collisions of trains and the death of passengers, 
may render a servant incompétent, and impose upon the master the 
duty oî discharging him. A single spécifie act of ordinary négligence, 
liowever, bas no tendency to prove incompétence, and imposes no such 
duty upon the master, because perfection is not an attribute of hu- 
manity, because ordinary care implies occasional forgetfulness, and 
hence the risk of the casual négligence of his fellow servant is that of 
the servant, and not that of the master. Wharton on Law of Négli- 
gence, § 238 ; Baltimore Elevator Co. v. Neal (Md.) 5 Atl. 338, 343 ; 
Davis V. Détroit, etc., R. Co., 20 Mich. 105, 4 Am. Rep. 364; Moss 
V. Pacific Rd. Co., 49 Mo. 167, 8 Am. Rep. 126 ; Wood's Law of Master 
and Servant, § 432. 

Spécifie acts of négligence of which the master has notice are con- 
ceded to be admissible to prove incompétence, and a gênerai réputation 
for incompétence is admissible to show that the master, by the exer- 
cise of ordinary care, would hâve known of the incompétence of the 
servant. In the case at bar there was no évidence that the master knew, 
or that by the. exercise of reasonable care it would hâve known, of the 
two spécifie acts of négligence, the évidence of the commission of which 
is hère challenged, and the question is, are spécifie acts of négligence of 
which the master has no notice admissible to prove the incompétence 
of his servant whom he has exercised due care to employ ? 

The burden of proof was upon the plaintifï to show (1) that the 
engineer had contracted the habit of négligence in the use of the air 
to stop his trains, to such an extent that he was an incompétent oper- 
ator, and (2) that he had so notorious a réputation for this incompétence 
that the défendant, by the exercise of reasonable diligence, must hâve 
known it. The contention of counsel for the plaintifï is that spécifie 
acts of négligence are admissible to prove the habit, the character, and 
hence the fact of incompétence. Counsel for the défendant insist that 
diis fact is properly evidenced by the testimony of those who knew the 
habit or character alone, and that isolated acts are inadmissible to es- 
tablish it, because the habit or character is conditioned not by a few 
sporadic deeds, but by ail the acts of the employé which relate to the 
charge against him. In support of their position, counsel for the 
plaintifï hâve cited the following cases : Cosgrove v. Pitman, 103 Cal. 
268, 275, 37 Pac. 232 ; Gier v, Los Angeles Consol. Electric Ry. Co., 103 
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Cal. 129, 131, 132, 41 Pac. 22, 23, 24; Western Stone Co. v. Whaleii 
(111.) 38 N. E. 241, 344, 42 Am. St. Rep. 244; Baulec v. N. Y. & 
Harlem R. R. Co., 59 N. Y. 356, 358, 360, 17 Am. Rep. 325 ; Southern 
Pac. Co. V. Huntsman, 55 C. C. A. 366, 367, 118 Fed. 412, 413; Davis 
V. Détroit, etc., R. Co., 20 Mich. 105, 113, 123, 184, 125, 4 Am. Rep. 
364; Norfolk & W. R. Co. v. Hoover (Md.) 29 Atl. 995, 996, 25 L. R. 
A. 710, 47 Am. St. Rep. 393 ; Monahan v. City of Worcester (Mass.) 23 
N. E. 228, 15 Am. St. Rep. 226 ; Lake Shore, etc., R. Co. v. Stupak (Ind.) 
23 N. E. 246, 249 ; B. & O. Railroad Co. v. Henthorne, 19 C. C. A. 623, 
627, 73 Fed. 634, 637, 638 ; 1 Labatt on Master and Servant, §§ 411 - 
414. The learned author of the work last cited expresses an opinion 
favorable to the contention of plaintiiï's counsel, but the authorities to 
which he refers in his notes in support of his view présent cases in 
which notice of the spécifie acts was brought home to the master, sucli 
as Pittsburgh, etc., Ry. Co. v. Ruby, 38 Ind. 294, 298, 318, 10 Am. 
Rep. 111; Couch v. Watson Coal Co., 46 lowa, 17, 24; Grube v. 
Missouri Pac. Ry. Co., 98 Mo. 330, 11 S. W. 736, 4 L. R. A. 776, 14 
Am. St. Rep. 645 ; Sutton v. N. Y., L. E. & W. R. Co. (Sup.) 21 N. 
Y. Supp. 312; Barkley v. N. Y. Cent. & H. R. Co. (Sup.) 54 N. Y. 
Supp. 766, 769; Malay v. Mt. Morris Electric Light Co. (Sup.) 58 
N. Y. Supp. 659 ; and Consolidated Coal Co. v. Seniger, 179 111. 370, 
53 N. E. 733 — cases in which the remarks of the courts upon the ad- 
missibility of the acts were obiter dicta, as in Gier v. Los Angeles 
Consol. Elec. Ry. Co., 108 Cal. 129, 130, 131, 132, 41 Pac. 23, 23, 24, 
and cases where the habit of drunkenness or of négligence was proved. 
presumably by compétent witnesses who knew it, and no question of 
the admissibilitv of spécifie acts to establish it was considered or de- 
cided, as in Hiïts v. Chicago & G. T. Ry. Co. (Mich.) 21 N. W. 878, 
882 ; so that the argument of Mr. Labatt is not as persuasive as it 
would hâve been if it had been supported by décisions of courts whicli 
had necessarily considered and decided the question. 

Bearing in mind, now, that it is eonceded that spécifie acts of in- 
compétence of the servant, notice of which was brought home to tht 
master before the accident, are admissible on the issue of his négli- 
gence in failing to discharge him, and that the question hère is not 
whether acts known to the master, or so notorious that they ought to 
hâve been known, are admissible, but whether or not spécifie acts of 
which he had no notice or knowledge are compétent to establish the 
incompétence of the servant, let us consider the authorities upon which 
counsel for the plaintifï rely. 

In Cosgrove v. Pitman, 103 Cal. 268, 275, 37 Pac. 332, évidence of 
several spécifie acts of drunkenness of which the master had no notice 
was introduced, and the court held that an instruction that, if an en- 
gineer was unsteady and unreliable on account of a habit of drinking 
intoxicating liquors to excess, he was not a compétent operator, was 
erroneous, and reversed the judgment which had been rendered for the 
plaintiff, because the spécifie acts did not constitute compétent évi- 
dence of the incapacity of the servant. The court said: 

"Proof of spécifie acts Is not équivalent to proof that Murphy had either 
this réputation or the habit. 'Oharacter for care, skill, and truth of witness- 
es, parties, or others must ail alike be proved by eyidence of gênerai reputa- 



278 135 FÏ3DEEAIi REPOETER. 

tion, and not of spécial acts. 1 Greenleaf on Evidence, §§ 461-469. Char- 
acter grows ont of spécial acts, but Is not proved by them, thougli. indeed, 
spécial acts do very often indicate frallties or vices that are altogether con- 
trary to the character actually establlshed ; and sometimes tbe very f railtles 
that are proved agalnst a man may bave been regarded by hiin In so serions 
a light as to bave produced great Improvement of character.' Frazler v. Penn- 
sylvania R. R. Co., 38 Pa. 110, 80 Am. Dec. 467." 

In Gier v. Los Angeles Consol. Elec. Ry. Co., 108 Cal. 129, 130, 131, 
132, 41 Pac. 22, 23, 24, the conductor of a motor car sued his master 
for retaining a careless motorman. Evidence that the motorman's répu- 
tation for care was bad was introduced, but there was no évidence that 
he had the habit of négligence, or that he had been guilty of any spécifie 
acts of négligence before the accident. The court reversed the judg- 
ment for the plaintifï, upon the ground that a réputation for négligence 
was insufficient alone to prove the fact of négligence, and in the course 
of its argument said that évidence of individual acts evincing négli- 
gence or incompétence was admissible to prove the fact. This remark, 
however, was an obiter dictum. The question whether or not such 
acts, unknown to the employer, were admissible for this purpose, was 
not presented by the record in that action. The décision of that ques- 
tion was neither necessary nor mater ial to the détermination of the case, 
and the court which decided that case, in Cosgrove v. Pitman, where 
the décision of the question was necessary to the adjudication of the 
case, expressly held that spécifie acts were not admissible to prove the 
alleged unfitness of the employé. 

In Western Stone Co. v. Whalen (111.) 38 N. E. 242, 243, 244, 42 
Am. St. Rep. 244, the court remarked, in the course of the opinion, that 
it seemed to be well settled that proof of spécifie acts was admissible 
to establish incompetency. But that question was not before the court 
for adjudication, and its dictum is without authority. The question 
the court was considering in that case, and the one it decided, was 
whether or not évidence of réputation was admissible to show notice 
to the master. No other opinion cited by counsel for the plaintifï either 
discusses or décides the question before us for détermination. 

In Lake Shore, etc., R. Co. v. Stupak (Ind.) 23 N. E. 246, 249, the 
habit of recklessness was alleged and proved ; and in B. & O. Rd. Co. v. 
Henthorne, 19 C. C. A. 623, 627, 73 Fed. 634, 637, 638, and Norfolk 
& W. R. Co. V. Hoover (Md.) 29 Atl. 995, 996, 25 L. R. A. 710, 47 Am. 
St. Rep. 392, the habit of drunkenness was proved. But there is noth- 
ing in the reports of either of thèse cases to indicate that spécifie acts of 
négligence or of drunkenness were received to establish thèse habits. 
or that they were not proved by the testimony of qualified witnesses 
who were acquainted with them. Indeed, in the case last cited, the 
court said : 

"The évidence overruled and admltted related to spécifie or Isolated acts 
of négligence. Thèse, unless brought home to the knowledge of the master, 
would not haye been admissible as reflectlng on the question of the master's 
care." 

In Monahan v. City of Wofcester (Mass.) 23 N. E. 228, 15 Am. St. 
Rep. 226, there is no référence to the issue in hand. 

In Baulec v. N. Y. & Harlem R. R. Co., 59 N. Y. 356, 358, 360, 
364, 17 Am. Rep. 325, and in Southern Pac. Co. v. Huntsman, 55 C. 
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C. A. 366, 367, 118 Fed. 412, 413, notice of spécifie acts was brought 
home to the master, and for that reason they were clearly admissible. 

And in Davis v. Détroit, etc., R. Co., 20 Mich. 105, 113, 124, 128, 4 
Am. Rep. 364, a judgment in favor of the défendant was sustained, be- 
cause the knowledge of spécifie acts of négligence, proof of which was 
introduced in the case, was not brought home to the master. 

This brief review of the opinions to which counsel for the plaintiflf 
hâve referred us discloses the fact that, while there are two dicta, there 
is no adjudication among them in support of the position they hâve 
taken. And why should there be such a décision? The issue on trial 
in a case of this character is the négligence of the master, in that he 
failed to dismiss a servant who was employed with due care, and whom 
the law presumed to continue to be compétent. Why should spécifie 
acts of négligence or of lack of skill of such a servant, of which the 
master has no knowledge or notice, and of which every servant subject 
to the infirmities of human nature must necessarily sometimes be guilty, 
be admitted in évidence to establish the négligence of the master in 
failing to discliarge him? The employer is not liable for such acts. 
The fellow servant has assumed the risk of them. It is only when they 
hâve become so grave and numerous as to establish the habit and 
character, and so notorious as to establish the réputation of lack of 
care or of skill, that any liability for négligence in retaining the serv- 
ant can attach to the master. The habit, the character, of a man or of 
a servant is not made, and it ought not to be provable by isolated, 
sporadic acts. It is the product of ail the acts he performs during his 
life or his service. If the plaintiff may introduce in évidence two 
spécifie acts of alleged négligence of an engineer in stopping his train 
to prove his habit and character in this regard, and if he has stopped 
his train a thousand times within a reasonable period preceding the 
accident, may not the défendant also introduce in évidence the other 
998 stops for the same purpose? And may not the parties litigate and 
submit to the jury the question whether each of thèse 1000 stops was 
careful or négligent? It by no means follows from the fact that a 
servant was guilty of négligence or of a lack.pf skill on a few specified 
occasions that he is not ordinarily a careful and skillful workman, and 
the investigation of his spécifie acts to ascertain his character and 
habits would tend to confuse the case with collatéral inquiries, which, 
if carefully made, would indefinitely prolong the trial, and would lead 
the court and jury far away from the issue before them. 

This is not the only reason why such spécifie acts should not be 
received. A défendant is entitled to fair notice of the issues upon 
the trial of which his liability hinges. A complaint that a servant 
was incompétent, and that the défendant was négligent in that it 
did not discharge him, informs the master indeed that the habit, 
character, and réputation of the employé are in issue ; but it is no 
adéquate notice that the character of an isolated or spécifie act 
which the servant may hâve committed is to be tried, and that 
upon the character of that act the liability of the défendant is to 
hinge, and it gives the master no opportunity to prépare or to fairly 
try any such issue. 
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Thèse considérations, and the deliberate and carcfully considered 
adjudications of this question in the cases in which it was necessary 
to décide it, which are cited below, persuasively lead to the con- 
clusion that spécifie acts of négligence, of drunkenness, or of in- 
compétence, no notice of which was given to the master before the 
accident, are inadmissible to prove the incompétence of the serv- 
ant, or the négligence of the master in failing to discharge him. 
Hatt V. Nay, 144 Mass. 186, 187, 10 N. E. 807; Connors v. Morton, 
160 Mass. 333, 335, 35 N. E. 860; Cosgrove v. Pitman, 103 Cal. 
268, 275, 37 Pac. 232 ; Frazier v. Pennsylvania Rd. Co., 38 Pa. 110, 
80 Am. Dec. 467 ; Norfolk & W. R. Co. v. Hoover (Md.) 29 Atl. 
995, 996, 25 h. R. A. 710, 47 Am. St. Rep. 392. 

The review of the authorities which the décision of this question 
has invited, and a considération of the reasons upon which the rules 
relating to the Hability of the master for négligence in the employ- 
ment of and in the failure to discharge servants, convince that the 
following rules are well established, and should prevail in the trial 
of actions to enforce that Hability: It is the duty of the master to 
exercise reasonable care to employ compétent servants, and, when 
he has exercised this care, this duty is fully discharged. Another 
duty of the master is to discharge a servant whom he has employed 
with due care, when he knows, or by the exercise of reasonable 
care would hâve known, that the servant has contracted the habit 
or character of négligence or of lack of skill, so that he has be- 
come incompétent. The diligence or care required of the master to 
learn the habits or characters of servants whom he has employed 
with due care is not of that degree which is required in his emplo}'^- 
ment of servants or in his inspection of machinery that détériorâtes 
with its use, for the reason that careful and skillful men grow more 
careful and skillful in the practice of their occupations, and the légal 
presumption is that servants once compétent continue to be so. 
Servants assume the risk of the occasional acts of négligence of 
their fellow servants, and the master is not liable for them. The 
servants may by notice to the master cast upon him the risk of the 
habituai négligence of their co-employés. Evidence of spécifie acts 
of négligence known to the master, and of acts of négligence, like 
those which cause the death of passengers, so notorious that the 
master must hâve known of them if he exercised reasonable dili- 
gence, is admissible to prove the habit or character of a servant, 
who was employed with due care, for incompétence. But spécifie 
acts of négligence, of laek of skill, or of incompétence, of which the 
master had no notice or knowledge prior to the alleged accident, 
are inadmissible to establish the incompétence of a servant who was 
employed with due care. 

The court instructed the jury that after the défendant had used 
due care to sélect and employ the engineer, Delano, it was its duty 
to exercise that degree of care to supervise his subséquent conduct 
"that an ordinarily prudent business man would usé under similar 
cireumstances if the danger to be apprehended from a want of care 
was his Personal danger." This portion of the charge laid toc heavy 
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a burden on the défendant: (1) Because the supervision and dis- 
charge of the engineer did not condition the personal danger of 
those to whom they were intrusted. The law never requires the 
impossible, and the imperfection of human nature is such that or- 
dinarily prudent men do not and cannot commonly exercise that 
high degree of care to insure the safety of others which they in- 
stinctively use to protect their own safety. (2) Because the limit 
of the duty of the défendant was to exercise ordinary care, and the 
standard of ordinary care is that degree of caution which ordinarily 
prudent persons commonly exercise under like circumstances — that 
is to say, in the case at bar, when the danger to be apprehended 
from the want of care does not condition the personal safety of 
those who exercise the care — while the court directed the jury to 
test the duty and the liability by the degree of care ordinarily exer- 
cised by such persons under différent circumstances; that is to 
say, when the want of care conditions the personal safety of those 
who use it. Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 416, 417, 
12 Sup. Ct. 679, 36 L. Ed. 485; Union Pac. R. Co. v. Daniels, 152 
U. S. 684, 691, 14 Sup. Ct. 756, 38 L. Ed. 597 ; Washington, etc., Ry. 
Co. V. McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; 
Choctaw, etc., Ry. Co. v. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 
48 L. Ed. 96; Choctaw, etc., Ry. Co. v. Holloway, 191 U. S. 334, 
338, 24 Sup. Ct. 102, 48 L. Ed. 207 ; Charnock v. Texas & Pac. Ry. 
Co., 194 U. S. 432, 437, 24 Sup. Ct. 671, 48 L. Ed. 1057. And (3) 
because a rule which would require a master to exercise that high 
degree of care to supervise the conduct of his servants, after their 
careful employment, which he would commonly exercise to pro- 
tect his own person from danger, would abrogate the rule that serv- 
ants assume the risk of the ordinary négligence of their fellows. 

Cases may be found in the books in which courts hâve expressed 
the opinion that it was the duty of défendants under certain cir- 
cumstances to exercise the same degree of care for the persons and 
property of others that they would use if their own personal dan- 
ger was conditioned by it, but they involve other duties due under 
différent circumstances, and no décision has been called to our at- 
tention which sustains the application of such a rule to the duty of 
a master to supervise the conduct of servants once carefully select- 
ed. Thus, where the liability of one who erects a structure on his 
own land for damages to the property of his neighbor is in issue, 
the déclaration has sometimes been made that the former should 
exercise that degree of care which a discreet and prudent person 
would use, or ought to use, if the whole risk of loss were to be his 
own exclusively (Mayor v. Bailey, 2 Denio, 433, 440) ; and "that 
the question is not what the plaintifïs could hâve donc, but what 
discreet and prudent men should do, or ordinarily do, in such cases, 
where their own interests are to be afifected, and ail the risk their 
own." Hofïman v. Tuolumne County Water Co., 10 Cal. 413, 419. 
This, however, is far from declaring that the degree of care re- 
quired, even in such cases, is that which one would exercise if his 
own personal danger was involved ; and the statement that the care 
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required is such as a prudent person ought or should be expected 
to exercise présents a rule that abrogates every criterion of duty and 
liability, unless thèse statements are the simple équivalent of the 
rule that the requisite degree of care is such as ordinarily prudent 
persons commonly use under like circumstances. Moreover, the 
degree of care of the property and lives of adjoining proprietors 
required of those erecting structures on their own land, like the 
care of passengers which is required of carriers, is much highcr 
than that which a railroad company owes to its employés, who 
assume the risk of the ordinary négligence of their fellows. 

In several cases involving alleged négligence in the sélection of 
appliances, it is said that the master has discharged his whole duty, 
and has absolved himself from liability, if he has used as much 
care as a person of ordinary prudence would exercise to protect his 
own safety (Carlson v. Bridge Co., 132 N. Y. 273, 30 N. E. 750; 
Probst V. Delamater, 100 N. Y. 26'6, 3 N. E. 184; Sappenfield v. 
Railroad Co., 91 Cal. 48, 27 Pac. 590 ; Brymer v. Southern Pac. Co., 
90 Cal. 496, 498, 27 Pac. 371), a statement obviously correct, wheth- 
er ordinary care is that which prudent men commonly exercise un- 
der similar circumstances, or that which such men would exercise 
if the danger from the lack of it was their own personal danger; 
so that the décisions in thèse cases do not rule this question. 

There are other opinions which treat of the master's duty to 
exercise care in the sélection of tools and machinery, and one in 
which the care of the place of work was in question, in which 
déclarations hâve been made that the ordinary care which the mas- 
ter was required to use was such as a man of ordinary prudence 
would employ, or would be expected to employ, to secure his own 
safety if he was to do the work. Westinghouse, etc., Co. v. Heim- 
lich, 127 Fed. 92, 94, 62 C. C. A. 92 ; Burke v. Witherbee, 98 N. Y. 
562, 565 ; Hoftman v. Dickinson, 31 W. Va. 142, 152, 6 S. E. 53 ; 
Berns v. Coal Co., 27 W. Va. 285, 55 Am. Rep. 304; Central R. Co. 
V. Ryles, 84 Ga. 430, 11 S. E. 499 ; Louisviîle & Nashville R. Co. 
V. Allen, 78 Ala. 494 ; Smoot v. Ry. Co., 67 Ala. 13, 18. Thèse déci- 
sions, however, do not commend themselves to our judgment, be- 
cause they require of employés, the discharge of whose duties does 
not condition their personal safety, the exercise of a degree of care 
that is extraordinary and unattainable, and because the courts in 
those cases did not consider or détermine the degree of care re- 
quired of employés whose duty it is to discharge compétent work- 
men for subséquent négligence, the ordinary risk of which the co- 
employés assume in the first instance. 

For the same reasons, and also because that statement has been 
repeatedly repudiated by the later décisions of the Suprême Court, 
the déclaration of that court in Wabash R. Co. v. McDaniels, 107 
U. S. 459, 2 Sup. Ct. 932, 27 L. Ed. 605, to the efïect that the ordi- 
nary care required of corporations in the sélection of employés 
is not the care which prudent and cautions ofHcials chargea with 
that duty ordinarily exercise in similar circumstances, but that 
degree of care which such officiais ought to exercise in such cir- 
cumstances, is neither persuasive nor controlling. By what stand- 
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ard could that requisite degree of care be measured under that déc- 
laration? What is the test of duty or of liability under it? Does it 
net abrogate every test, and leave the détermination of the degree 
of care which conditions the liability of masters to their servants 
to the necessarily varying opinions of courts and juries, formed 
after the events, as to the care which such masters ought to use, 
se that neither master nor servant could ever know under it until 
long after his action what the limit of his duty or liability was to 
be in any case, and so that the degree of care required in any two 
cases arising under like circumstances would never be the same? 
This déclaration in the McDaniels Case was made 22 years ago. 
The question of law which it treated has since been considered, and 
decided otherwise by the Suprême Court again and again. That 
court has cited and referred to its décisions of this question which 
were rendered before and those which were rendered after the 
opinion in the McDaniels Case, but, so far as we hâve been able to 
learn, it has never cited or referred to the déclaration in that case 
upon this subject from the year 1882, when it was rendered, to 
the présent dav, except in the single case of Texas & Pac. Ry. Co. v. 
Behymer, 189 U. S. 468, 470, 23 Sup. Ct. 622, 47 L. Ed. 905. In that 
case the question was not controlling. It received no discussion. 
The court declared that a charge which made ordinary care — "that 
is, the care that a person of ordinary prudence would use under the 
same circumstances" — the test of liability was right, and then, ap- 
parently casually, said that "what ought to be done is fixed by a 
standard of reasonable prudence, whether it usually is complied 
with or not," and cited Wabash R. Co. v. McDaniels. With this 
single exception, the décision in the McDaniels Case has sufïered 
that silent répudiation which is the accustomed fate of opinions of 
that court which it subsequently fînds to be erroneous. 

In Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 416, 417, 12 Sup. 
Ct. 679, 36 L. Ed. 485, the Suprême Court decided that the exact 
converse of that déclaration was the law. 

In Union Pac. R. Co. v. Daniels, 152 U. S. 684, 691, 14 Sup. Ct. 756, 
38 L. Ed. 597, the charge of the court was that the duty of exercising 
ordinary care to emplpy compétent servants "was discharged by the 
défendant if the care disclosed by it in thèse several matters accorded 
with that reasonable skill and prudence and care which careful, pru- 
dent men engaged in the same kind of business ordinarily exercise," 
and the Suprême Court failed to suggest that this statement of the law 
was either erroneous or inaccurate. 

In Washington, etc., R. Co, v. McDade, 135 U. S. 554, 569, 10 Sup. 
Ct. 1044, 34 h. Ed. 235, that court decided that a charge that one was 
only bound to use ordinary care and prudence in the sélection, arrange- 
ment, and care of its machinery was right, and in Texas & Pac. R. Co. 
V. Barrett, 166 U. S. 617, 619, 620, 17 Sup. Ct. 707, 41 L. Ed. 1136, 
that a charge that a master was bound to use reasonable care in pro- 
viding and repairing machinery, and that "by ordinary care is meant 
such as a prudent man would use under the same circumstances," 
laid down "the applicable rules with sufficient accuracy and in substan- 
tial conformity with the views of this court as expressed in Hough v. 
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Railway Company, 100 U. S. 213, 25 L. Ed. G12; Northern Pacific 
Railroad v. Herbert, 116 U. S. 643, 6 Sup. Ct. 590, 29 h. Ed. 755 ; 
Washington & Georgetown Railroad v. McDade, 135 U. S. 554, 10 
Sup. Ct. 1044, 34 L. Ed. 235 ; Union Pacific Railway v. Daniels, 153 
U. S. 684, 688, 14 Sup. Ct. 756, 38 L. Ed. 597 ; Northern Pacific Rail- 
road V. Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958; and 
other cases." 

In Choctaw, etc., R. Co. v. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 
24,48 L. Ed. 96, and in Choctaw, etc., R. Co. v. Holloway, 191 U. S. 33 1, 
338, 34 Sup. Ct. 102, 48 L. Ed. 207, the Suprême Court again declared, 
after the foregoing définition of ordinary care had been repeatedly 
approved, that an employer is only required to use ordinary care to fur- 
nish reasonably safe and secure appliances and machinery. 

Ànd in Charnock v. Texas & Pac. R. Co., 194 U. S. 432, 437, 34 
Sup. Ct. 671, 48 L. Ed. 1057, that court laid down the gênerai proposi- 
tion that "négligence has always relation to the circumstances in which 
one is placed, and what an ordinarily prudent man would do or omit 
in such circumstances." 

Thèse later décisions of our highest judicial tribunal déclare that 
the degree of care required of masters in dealing with their servants 
is ordinary care, and affirm the truth of that which seems axiomatic — 
that ordinary care is that care which ordinarily prudent and cautions 
men commonly exercise in similar circumstances. If prudent and hu- 
mane officiais who employ men for their masters partake of the in- 
firmities of our common human nature and sometimes fail to exercise 
that high degree of care which they instinctively use tô protect their 
own persons, then that degree of care is not ordinary, but is extraordi- 
nary care, and their master is not liable in damages for such a faiiure. 
The limit of the légal duty of such officiais is the exercise of ordinary 
care, however so much higher in the varying conceptions of différent 
minds may be their moral or ethical duty. For their faiiure to dis- 
charge the former, damages may be recovered of their master. But 
their faiiure, in common with ail mankind, to perfectly discharge the 
latter, furnishes no cause of action in human tribunals. Any departure 
from this rule, any substitution for it of a test of liability which must 
necessarily change with the varying conceptions of moral duty, which 
will be formed after the events by the juries and courts that subsequent- 
ly try the Cases involving it, would put uncertainty, confusion, and in- 
justice in the place of the proximate certainty of the law and its just 
administration. 

In Grand Trunk Ry. Co. v. Ives, 144 U, S. 408, 416, 417, 12 Sup. 
Ct. 679, 36 L. Ed. 485, the Suprême Court decided that a charge to a 
jury was right which instructed them that négligence was "the faiiure 
to do what reasonable and prudent persons would ordinarily hâve done 
under the circumstances of the situation, or doing what reasonable and 
prudent persons, under the existing circumstances, would not hâve 
done. * * * You fix the standard for reasonable, prudent, and cau- 
tious men under the circumstances of the case as you find them, ac- 
cording to your judgment and expérience of what that class of men 
would do under thèse circumstances, and then test the conduct involved 
and try it by that standard." From this rule that court has never since 
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departed. Tested by it, the charge of the court below was erroneous, 
because it fixed the standard of négligence, not at what ordinarily 
prudent and cautious men do under like circumstances (that is to say, 
when their action does not involve their personal safety), but at wliat 
they do under radically différent circumstances (that is to say, when 
their action does condition their personal safety). The true test of the 
duty and liability of the master is that degree of care which ordinarily 
prudent, cautious, and humane officiais commonly exercise under simi- 
iar circumstances ; not that which they would exercise under différent 
circumstances when their personal safety was involved, and not that 
which courts and juries, unguided by this test might think, after the 
event, they ought to hâve exercised in view of some ethical standard 
which they might then approve. 

Witnesses who acknowledged that they were not acquainted with the 
gênerai réputation of the engineer were permitted to testify to his 
réputation among conductors and brakemen, excluding considération 
of the engineers and others acquainted with the workman and his serv- 
ice. The issue to which this testimony was directed was whether or 
not the réputation of Delano for incompétence was so notorious that 
the ofïicers of the défendant whose duty it was to hire and discharge 
its servants would hâve been aware of it if they had exercised reason- 
able diligence. Réputation among spécifie classes of men to which such 
officiais did not belong, and which obviously included only a part of 
those who were acquainted with the operator or his service, was too 
restricted to meet this issue. A réputation confined to only a part of 
those who must be familiar with the man and his service is not gênerai 
réputation, and it is insufficient to évidence knowledge of that réputa- 
tion by those who do not belong to the limited class in which it exists. 
General réputation alone is compétent to charge the master with notice 
in cases where no knowledge of habituai incompétence of the servant 
is brought home to him. 

Counsel for the défendant requested the court to give to the jury a 
charge which they had prepared, which covers 9 pages of the printed 
record and is divided into 30 paragraphs. The court refused to grant 
this request, and the défendant excepted to its refusai to give thèse 30 
paragraphs, which in its exception it termed "instructions." A single 
exception to a refusai to give a séries of instructions is futile if any 
proposition of law or of fact embodied in the instructions is either er- 
roneous or inapplicable to the case. The only question which such 
an exception présents is whether or not ail the instructions thus re- 
quested should hâve been given, and, if any of them should not hâve 
been submitted to the jury, the question of the correctness or applica- 
bility of the others is not presented to the appellate court for décision. 
In the séries of instructions which counsel for the défendant requested 
there are several propositions of law which are erroneous, and some 
statements of fact that are inapplicable to the issues which the jury 
was required to détermine. The questions presented by many of the 
requests which are discussed in the briefs of counsel are therefore not 
hère for our considération, and they are dismissed. Union Pacific Ry. 
Go. V. Callaghan, 161 U. S. 91, 95, 16 Sup. Ct. 493, 40 L,. Ed. 628; 
Waples-Platter Co. v. Turner, 27 C. C. A. 439, 441, 83 Ked. 64, 66. 
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The various objections to the complaint in this action which were 
argued at the bar and presented in the briefs are purposely ignored, be- 
cause this case must be tried again, and there will be opportunity to 
amend and reform the pleadings, so that any discussion of them novv 
would serve no useful purpose. 

The judgment below is reversed, and the case is remanded to the 
Circuit Court with instructions to grant a new trial. 

HOOK, Circuit Judge (specially concurring). I concur in the re- 
versai of the judgment in this case and in the reasons given therefor, 
excepting those pertaining to the measure of ordinary care, the exercise 
of which was incumbent upon the company, and the charge of the Cir- 
cuit Court upon that subject. 
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MAN V. SAME. POPPLETON v. SAME. MORTON et al. v. 

SAME. McCAGUB INV. CO. et al. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. December 8, 1904.) 

Nos. 1,954^-1,959. 

1. FEDERAL Courts— JUEISDICTION—DiVEESITT OP CiTIZENSHIP. 

Where a national bank executed a nonnegotiable note to another na- 
tional bank, both being citizens of Nebraska, wbich note was assigned to 
a citizen of another state, an action by bim thereon against tlie maker 
and other défendants, tbe most of wbom were also citizens of Kebraska, 
cannot be maintained in the fédéral courts on the ground of diversity 
of eitizenship. 

[Ed. Note. — Diverse eitizenship as a ground of fédéral Jurisdictlon, see 
notes to Shipp v. Williams, 10 O. C. A. 249 ; Mason v. DuUagham, 27 C 
C. A. 298.J 

2. Same— Statutes— Repeal. 

Aet Gong. June 30, 1876, e. 156, § 2, 19 Stat. 63 [U. S. Comp. St. 1901, p. 
3509], giving fédéral courts original jurisdietion in equity of a creditors' 
bill against stockholders of a national bank having gone into liquidation, 
as anthorized by Rev. St. § 5220 [U. S. Comp. St. 1901, p. 3503], was not 
repealed by Act July 12, 1882, c. 290, § 4, 22 Stat. 163 [U. S. Comp. St. 
1901, p. 3458], providing that the jurisdietion for suits by or against any 
national bank, except suits between them and the United States, shall 
be the same as the jurisdietion for suits by or against state banks, nor 
by Act Aug. 13, 1888, e. 866, § 4, 25 Stat. 436 [U. S. Comp. St. 1901, p. 
514], declaring that ail national banks, for the purpose of actions by or 
against them, shall be deemed citizens of the states in which they are 
respectively located, etc., as such latter sections relate exclusively to suits 
by or against banklng associations themselves. 

3. Same. 

A suit which may be brought In a fédéral Circuit Court by or against 
a citizen of a state, because it arises under Constitution, lawa, or treaties 
of the United States, may, for the same reason, be brought in such court 
by or against a national bank located in the same state, notwithstanding 
Act Cong. July 12, 1882, c. 290, § 4, 22 Stat. 163 [U. S. Comp. St. 1901, p. 
8458], providing that the jurisdietion for suits hereafter brought by or 
against any national bank, except suits between them and the United 
States, etc., shall be the same and not other than the jurisdietion for 
suits by or against state banks, etc. ■ 
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4. Same— Ceeditobs' Suit. 

An action by a citizen o( another state on an assigned nonnegotiable 
note of a national bank wtiich had gone into voluntary liquidation to sub- 
ject assets to the payment thereof, and to enforce the liability of stock- 
holders, was properly brought In the fédéral Circuit Court, In so far as 
the enforcement of the stockholders' liability was concerned, under Act 
Cong. June 30, 1876, c. lo6, § 2, 19 Stat. 63 [U. S. Oomp. St. 1901, p. 3509], 
provlding that when any national banklng association shall hâve gone Into 
liquidation under Eev. St. § 5220 [U. S. Comp. St. 1901, p. 350.3], the indi- 
vidual llabilty of stockholders may be enforced by a blll In the nature of 
a creditors' bill in the fédéral Circuit Court. 

5. Same— Suit to Administee Assets. 

A suit against an insolvent national bank whlch has gone Into voluntary 
liquidation to enforce a spécifie lien, or to enforce and judlcially adminls- 
ter a trust previously created by contract, or arising from the insolveucy 
and liquidation proeeedings, is a suit arising under the laws of the United 
States, within the jurisdlction of the fédéral Circuit Court, as preserlbed 
by Act Cong. Aug. 18, 1888, c. 806, § 1. 25 Stat. 434 [U. S. Comp. St. 
1901, p. 514], and expressly excepted from the provisions of section 4 (25 
Stat. 436) thereof. 

0. Same— Tkust Funds. 

The tangible assets and the liability of stockholders of an Insolvent na- 
tional bank in process of voluntary liquidation in the hands of the 
llquidating agent is a trust fund for the primary benefit of creditors. 

7. Same— Ceeditobs' Suit- Bill— Multifaeiousness. 

A creditors' blll by one or more creditors of an insolvent national bank 
In process of voluntary liquidation, on behalf of ail. to wind up the affalrs 
of the bank, and to obtaln a complète Judicial administration of its af- 
falrs, involving an ascertainment of claims against it, the enforcement 
of trusts in respect to assets and capital stock, and for distribution of the 
proceeds, is not multifarious. 

8. Same— Capacity to Sue— Necessitt of Judgment. 

Ail of the assets of an Insolvent national bank in process of voluntary 
liquidation having been placed in the hands of a défendant, who, by ex- 
press contract, was constltuted a trustée for the primary benefit of an- 
other national bank, which became a créditer of the liquldating bank by 
the assumption and payment of the demands of ail of the other creditor.s 
of the liquldating bank, complalnant, the holder of the note executed by 
the liquldating bank as a part of the assumption contract sued to enforce 
an asserted lien by way of pledge on ail of the undisposed assets of the 
liquldating bank, to obtaln a .ludiclal administration of its afifairs, and 
to enforce the statutory obligation of stockholders. Held, that it was no 
objection to complainant's capacity to sue that his elalm had not been re- 
duced to judgment. 

9. Same— Trusts. 

Where the Insolvency of a national bank was accompanled by a con- 
veyance of Its assets to a trustée, and a pledge thereof for the benefit of 
creditors, and thls was followed by affirmative proeeedings in liquidation, 
authorized by law, and the sélection by the shareholders of the same 
trustée as their liquldating agent, such agent held the assets under an ex- 
press trust for the benefit of creditors. 

10. Same— Ultba Vibes Acts— Right to Plead. 

Where a contract by which a national bank assumed ail the obligations 
of an insolvent bank in contemplated liquidation was fully e.x:plained at 
a meeting at which 1,665 out of 2,000 shares were represented, aud after 
the contract was executed It was ratifled by a vote exceeding the propor- 
tion of stock speclfled by Eev. St. §§ 5220, 5221 [U. S. Comp. St. 1901, p. 
3503], the stockholders were not thereafter entitled to claim tbat such 
contract was ultra vires. 
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11. SAME— LiABILITT OF StoCKHOLDEKS— DEBTS. 

Where a national bank assumed the debts of an Insolvent bank con- 
templating liquidation, in considération of a transfer o£ certain of tlie 
bank's available assets, and certain notes for the balance, such notes 
represented the "contracts, debts, and engagements" of the insolvent 
bank In equlty, for which Its stockholders were liable, as provided by 
Rev. St. § 5151 [U. S. Comp. St. 1901, p. 3465]. 

[Ed. Note. — Enforcement of statutory llabllity of stockholders In na- 
tional banks, see note to Willianison v. American Bank, 52 0. 0. A. 6.] 

12. SAME— APPEAL— ASSIGNMENTS OF BRBOR. 

An objection to the computation of Interest on claims against an in- 
solvent bank in process of liquidation caunot be reviewed on appeal, where 
it was not made the subject of an assignment of error. 

Appeals from the Circuit Court of the United States for the District 
of Nebraska. 

Thèse are appeals from a decree of the Circuit Court of the United States 
for the District of Nebraska enforcing the llabllity of the appellants as share- 
holders of the American National Bank of Omaha. In December, 1895, the 
managing ofHcers of that bank anticipated the withdrawal, about the flrst 
of the following year, of a large amount of deposits. The condition of the 
bank was such thàt It had not available funds sufflclent to meet the expected 
demands and to thereafter continue in business and comply with the re- 
quirements of the national banking act. Consequently on December 21, 1895, 
a contract v^as entered Into vcith the Union National Bank of the same clty, 
the terms of which, so far as need be recited, are as foUows: The Union 
National assumed the payment of the liabllities of the American National 
to its depositors and on account of bills payable, and in return was to re- 
ceive Its cash, cash items, and such bills receivable as the former was willing 
to accept at par and without recourse, The différence between the aggregate 
of the amounts so received and the gross amount of llabilities assumed was to 
be represented by three nonnegotiable promissory notes of the American Na- 
tional, the payment of which was to be secured by a pledge of ail of its re- 
maining assets to Thomas L. Klmball as trustée. Thls contract was carried 
out. The Union National moved into and took possession of the quarters of the 
retirlng bank. It was ascertained that the total indebted'ness of the American 
National on account of deposits, demand and time certificates and bills pay- 
able, which were assumed by the Union National, amounted to $289,097.30 ; 
that the cash, cash items, and bills receivable taken without recourse by the 
Union National aggregated $88,097.30; that a balance of $201,000 remained. 
To évidence this balance the président and cashier of the American National 
executed to the Union National three nonnegotiable promissory notes, each 
for $67,000, payable, rcspectlvely, in one, two, and three years from their 
date, December 23, 1895. In aecordance with the contract the remalning as- 
sets of the American National were placed in the hands of Thomas L. Kim- 
ball, the président of the American National, as trustée for the eontracting 
parties and for the protection of their respective rlghts under the contract. 
Klmball as trustée retained possession and controUed the collection of them 
until hls death, which occurred during the pendency of the complainant's 
suit, when hls successor, James Burness, was appointed and thereafter con- 
tlnued in the performance of the trust duties. The assets which were pledged 
to the Union National, although of large amount in face value, were found to 
be of little actual worth. The exécution of the contract of December 21, 
1895, by the président and cashier of the American National, was directed by 
resolution of the board of directors of that bank. On January 14, 1896, an 
annual meeting of the shareholders of that bank was held, at which were rep- 
resented 1,665% shares out of a total of 2,000. At this meeting a resolution 
was adopted instructlng the directors to take action looking to the liquida- 
tion of the bank. On February 25, 1896, another meeting of the shareholders 
was held, at which were represented 1,696 shares, and at which a resolution 
for the Yoluntary liquidation of the bank was adopted by an affirmative 
vote of 1,639% shares. Thomas L. Klmball, theretofore appointed as trustée 



GEORGE V. WALLACE. 289 

<if the remalning assets of the bank, by the contract of December 21, 1895, 
was deslgnated in the resolution as the agent and trustée of the shareholders 
in the liquidation proceedings. Ail of the subséquent proceedlngs provided by 
law for voluntary liquidation were thereupon duly adopted. The Union 
National fulfllled its obligations under the contract, having taken up the lia- 
bilities assumed by it. It being found that the trustée was meeting wlth lit- 
tle success in the collection of the assets, and that the principal of the note 
tirst maturing had been but slightly reduced, this suit was instituted August 
8, 1898, by Sumner Wallace, a citizen of New Hampshire, as the assignée of 
the note, against the Union National, Thomas L. Kimball, trustée, and the 
American National and its stockholders, încludlng the appellants. By an 
amended bill the complainant sought, on behalf of himself and ail of the other 
oreditors of the American National, the winding up of the affairs of that 
bank, the détermination of the amount due him upon bis note, the subjec- 
tjon of the remaining assets to the payment of his clalm, the ascertalnment 
of ail of the creditors and the amounts of their claims, and the enforcement 
of the liabillty of the stockholders. The complainant had not reduced his 
note to judgment prier to the institution of the suit. Durlng the progress of 
the suit the uncollected assets were sold by order of the court and the pro- 
ceeds accounted for. Upon final bearing a decree was entered ascertaining 
the amounts due the complainant and the Union National after the applica- 
tion of ail crédits, the number of shares of stock held by each shareholder of 
the Americal National, and against each défendant shareholder for $97.23 per 
share of stock held by him. The amount of the recovery was approprlately 
apportioned between the two creditors. From tbls decree the appeals were 
prosecuted. 

W. W. Morsman, Howard B. Smith, and Richard S. Horton, for 
appellants. 

R. S. Hall (J. H. McCulloch and James H, Macomber, on the brief), 
for appellees. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The complainant, a citizen of New Hampshire, sued as the assignée 
of a nonnegotiable promissory note. His assignor, the payée of the 
note, is a national bank located in the state of Nebraska, and is therefore 
to be deemed a citizen of that state so far as concerns the question of 
jurisdiction. Most of the appellants are also citizens of Nebraska. 
This being so, some ground of fédéral jurisdiction other than diversity 
of citizenship must be found to exist to justify the maintenance of the 
suit against them. May it be found in the provisions of the acts of 
Congress relating to cases for the winding up of the affairs of national 
banking associations and to enforce the liability of shareholders of 
such associations as may hâve gone into voluntary liquidation? It is 
obvious that any case of such a character would be one arising under 
the laws of the United States of which, in the absence of some spécifie 
limitation of the gênerai grant of jurisdiction, a Circuit Court would 
hâve cognizance irrespective of the citizenship of the parties. 

The statutes which are pertinent to this question are as follows : 

"Any [national banking] association may go Into liquidation and be closed 
by the vote of its shareholders owning two-thirds of its stock," Section 5220 
Rev. St [U. S. Comp. St. 1901, p. 3503]. 

"That when any national banking association shall hâve gone Into liq- 
uidation under the provisions of section flve thousand two hundred and 

135 F.— 19 
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twenty of sald statutes, the IndlTldnal Habillty of the shareholders provided 
for by section flfty-one Ijundred and flfty-one of said statutes may be en- 
foreed by any ereditor of spch association by bill m equity, in the nature of 
a creditbr's bill, brought by sucU créditer on bebalf of hlmself and of ail other 
creditors of the association, against the shareholders thereof, in any court 
of the United States having original jurlsdiction in equity for the district 
in whieh such association may hâve been located or established." Act of 
June 30, 1876, c. 156, § 2, 19 Stat 63 [U. S. Oomp. St. 1901, p. 3509]. 

"That the jurisdiction for suits hereafter brought by or against any asso- 
ciation established under any law providing for national banking associations, 
except suits between them and the United States, or its oflicers and agents, 
shall be the same as, and not other than, the jurlsdiction for suits by or 
against banks not organized under any law of the United States which do or 
might do banking business where such national banking association may be 
doing business when such suits may be begun: and ail laws and parts of 
laws of the United States inconsistent with this proviso be, and the same are 
hereby, repealed." Proviso to section 4, Act of July 12, 1882, c. 290, 22 Stat. 
163 [U. S. Comp. St. 1901, p. 3458]. 

"That ail national banking associations established under the laws of the 
United States shall, for the purpose of ail actions by or against them, real, 
Personal, or mixed, and ail suits in equity, be deemed citizens of the statea 
in which they are respectively located; and In such cases the circuit and 
district court shall not hâve jurisdiction other than such as they would 
hâve in cases between individual citizens of the same state. The provisions 
of this section shall not be held to afCect the jurlsdiction of the courts of the 
United States in cases commenced by the United States or by direction of any 
offlcer thereof, or cases for winding up the affairs of any such bank." Act 
of Aug. 13, 1888, e. 866, § 4, 25 Stat. 436 [U. S. Comp. St. 1901, p. 514]. 

Section 2 of the act of June 30, 1876, was not repealed either by the 
act of July 12, 1882, or by the judiciary act of August 13, 1888. The 
former authorizes suits against shareholders for the enforcement of 
their statutory liability, while the two latter relate exclusively to suits 
by or against the banking associations themselves. Thèse subject- 
raatters, while closely related, are in a légal sensé quite différent. But 
even if the later acts could be said to cover in a gênerai way the purpose 
of the first, nevertheless, under well-known rules of statutory con- 
struction, the law prescribing the spécial remedy in a particular case 
would stand unrepealed. That it is still in force and operative has 
been judicially recognized. Commercial Nat. Bank v. Weinhard, 192 
U. S. 343, 350, 24 Sup. Ct. 253, 48 L. Ed. 435 ; McDonald v. Thompson. 
184 U. S. 71, 75, 22 Sup. Ct. 397, 46 L. Ed. 437 ; King v. Pomeroy, 
121 Fed. 287, S8 C. C. A. 309 ; Williamson v. Bank, 115 Fed. 793, 
52 C. C. A. 1. 

Prior to the act of July 13, 1883, relating to national banking associa- 
tions, the Circuit Courts of the United States had gênerai cognizance 
of suits by or against national banks, but by the proviso of section 4 of 
that act such banks were placed, for purposes of jurisdiction, in the 
category of domestic corporations of the states in which they were re- 
spectively located, with an exception as to "suits between them and the 
United States or its officers and agents." This proviso was excerpted 
from the act of 1882, and embodied, with some change of phraseol- 
ogy, in section 4 of the judiciary act of March 3, 1887, and of the cor- 
rective act of August 13, 1888, the exception being expressed as fol- 
lows : 

"The provisions of this section shall not be held to afCect the jurlsdiction of 
the courts of the United States in cases commenced by the United States or 
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by direction of any offlcer thereof or cases for wlndlng up the affaira of any 
such bank." 

Cases of the latter character were not in terms excepted from the 
prohibition of the act of 1882. It seems clear that section 4 of the 
act of 1888 was intended to displace and to be a substitute for the 
proviso of section 4 of the earlier act. 

It was not the purpose of Congress, by either of thèse acts, to -wholly 
deprive the Circuit Courts of jurisdiction of suits by or against na- 
tional banks arising from the subject-matter thereof. A suit which 
may be brought in a Circuit Court by or against a citizen of a state 
because it arises under the Constitution, laws, or treaties of the United 
States may for the same reason be brought in such court by or against 
a national bank located in the same state. Pétri v. National Bank, 
142 U. S. 644, 647, 12 Sup. Ct. 325, 35 L. Ed. 1144. Ail that was in- 
tended was that jurisdiction should no longer be asserted solely on the 
ground of the fédéral origin of such banks — merely because of the 
source of their incorporation. In respect of jurisdiction they are to 
be considered as though they were organized under the laws of the 
States in which they are respectively located. 

So far, thereîore, as the case at bar may be considered as one to en- 
force the liability of the stockholders of a national bank which has 
gone into voluntary liquidation, the jurisdiction of the Circuit Court 
is sustained by section 2 of the act of June 30, 1876. 

But a broader and more satisfactory ground may be found in the 
provisions of the act of August 13, 1888. Section 1 of that act in 
gênerai terms confers jurisdiction of causes arising under the laws 
of the United States, while those which are brought to wind up the 
aflfairs of national banks are expressly excepted from the prohibitions 
of section 4. 

A suit against an insolvent national bank which has gone into volun- 
tary liquidation to enforce a spécifie lien, or to enforce and judicially 
administer a trust previously created by contract, or to enforce and 
judicially administer the trust arising from the insolvency and proceed- 
ings in liquidation, is a suit arising under the laws of the United States. 
It is also a suit to wind up the affairs of such bank. The same is true 
of a suit to enforce the liability of the stockholders of such a bank. 
In Guarantee Co. v. Hanway, 104 Ped. 369, 44 C. C. A. 312, it was held 
by this court that an action to recover a judgment against an agent se- 
lected by the stockholders of a national bank to succeed a receiver ap- 
pointed by the Comptroller of the Currency, and to enforce the same 
against the assets of the bank, is in effect a case to wind up its aflfairs, 
under section 4 of the act of 1888. This case was followed in Inter- 
national Trust Co. v. Weeks (C. C.) 116 Fed. 898, a suit to recover on 
a covenant in a lease from an agent appointed by the stockholders of a 
national bank to close its afïairs. On appeal the jurisdiction of the 
court was upheld by virtue of section 4 of the act of 1888. Weeks v. 
Trust Co., 125 Fed. 379, 60 C. C. A. 236. See, also, Snohomish 
County V. National Bank (C. C.) 81 Fed. 518, which was a suit to enjoin 
the stockholders' agent, engaged in winding up the aflfairs of the bank, 
from proceeding further, and to procure the appointment of a receiver 
to take charge of the remaining assets. 
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The tangible assets of an insolvent national bank which îs in the 
process of liquidation constitute, in the hands of the liquidating agent, 
a trust fund for the primary benefit of creditors, and so of the liability 
of the shareholders of a bank similarly circumstanced. 

In King v. Pomeroy, supra, it was said that the enforcement of the 
liability of the stockholders of a national bank in process of liquidation 
and the distribution of the proceeds "is as much a part of the liquida- 
tion of the debts of the bank as the collection and distribution 
of the proceeds of its bills receivable or any other of its assets." 
There is no sound reason why, at the suit of one or more creditors on 
behalf of ail for the winding up of the affairs of the bank, there may not 
be had, if so desired, a complète judicial administration of the affairs 
of the bank, an ascertainment of the valid and subsisting claims against 
it, an enforcement of the trusts in respect of both the assets and the 
capital stock, and, finally, the distribution of the avails. Nor would a 
bill for such comprehensive relief be multifarious, Richmond v. Irons, 
121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864. Ail of thèse results are 
accomplished in an involuntary proceeding in liquidation under the di- 
rection of the Comptroller of the Currency, which is said to constitute 
but one continuous transaction ; and, as was observed by the Suprême 
Court : 

"When In the case of voluntary 'Hquldatlon the proceeding Is Instltuted bj 
one or more creditors for the beneflt of ail, by means of the jurisdlctlon of a 
court of equlty, there seems to be no reason why the nature of the proceeding 
should be consldered as changed. • • • The two subjects of applylng the 
ftssets of the bank and enforclng the UablUty of the stockholders, however 
otherwise distinct, are by the statute made connected parts of the whole 
séries of transactions which constitute the liquidation of the aftalrs of the 
bank." Richmond v. Irons, supra. 

It was not essential to the maintenance of the suit in the court below 
that the complainant should hâve first reduced his demand to judgment. 
The debtor bank was insolvent and had gone into voluntary liquidation. 
The complainant, a contract creditor, asserted a lien by way of pledge 
upon ail of the undisposed assets of the bank and sought the establish- 
ment of his claim. Ail of such assets had been placed in the hands of a 
défendant, who, by express contract, was constituted a trustée for the 
primary benefit of the Union National, which became a creditor by the 
assumption and payment of the demands of ail of the other creditors of 
the bank ; and the complainant, as an assignée of the Union National, 
sought the enforcement of the trust thereby created. The défendant, 
who was trustée under the contract, was also the liquidating agent or 
trustée by virtue of his sélection and appointment by the stockholders 
acting in the liquidation proceedings. 

A suit for the enforcement of a lien or for the enforcement and ad- 
ministration of a trust is one peculiarly of équitable cognizance, and 
may be maintained by a contract creditor whose demand has not been 
reduced to }udgment. Day v. Washburn, 24 How. 352, 16 L. Ed. 712 ; 
Case v. Beauregard, 101 U. S. 688, 25 L. Ed. 1004; Townsend v. 
Vanderwerker, 160 U. S. 171, 178, 16 Sup. Ct. 258, 40 L. Ed. 383; 
Clews v. Jamieson, 182 U. S. 461, 478, 21 Sup. Ct. 845, 45 h. Ed. 1183. 
In Oelrichs v. Spain, 82 U. S, 211, 21 L. Ed. 43, the court said that 
whenever an élément of trust existed jurisdiction in equity was always 
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conferred. In thèse respects the case at bar differs from those cited 
bv the appellants. Jones v. Green, 68 U. S. 330, 17 L. Ed. 553 ; Smith 
y. R. Co., 99 U. S. 398, 35 L. Ed. 437; Scott v. Neely, 140 U. S. 106, 
11 Sup. Ct. 712, 35 L. Ed. 358 ; Nat. Tube Works Co. v. Ballou, 146 
U. S. 517, 13 Sup. Ct. 165, 36 L- Ed. 1070 ; Hollins v. Brierfield Co., 150 
U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113. In the first three of thèse 
cases the absence of a hen was especially noticed, and in the !ast the ab- 
sence of both a Hen and an enforcible trust. It is no doubt true that 
the mère insolvency of a corporation will not in itself justify the main- 
tenance of a suit in equity by a simple contract créditer, and that the 
trust which is frequently spoken of as arising from that condition is 
not an express trust which attaches to the property of the insolvent for 
the direct benefit of the créditer, but is merely one sub modo, which 
is recognized in the judicial administration of the affairs of the in- 
solvent corporation. But when insolvency is accompanied, as in this 
case, by a conveyance of assets to a trustée and a pledge thereof for 
the benefit of creditors, and this is followed by affirmative proceedings 
in liquidation especially authorized by law and the sélection by the 
shareholders of the same trustée as their liquidating agent, an express 
trust does attach to the assets of the insolvent corporation for the direct 
benefit of the creditors. Such a lien may be enforced and such a trust 
may be judicially administered at the suit of a simple contract creditor, 
and a court having lawfully acquired jurisdiction may, to give com- 
plète relief, proceed with the enforcement of the liabilitv of the share- 
holders. Richmond v. Irons, supra ; King v. Pomeroy, supra. In this 
connection it may be observed that while in section 1 of the act of 1876 
it is expressly provided that a creditor who is entitled to call upon the 
Comptroller of the Currency to institute involuntary proceedings against 
a national bank must hâve reduced his demand to judgment, by section 
3 "any creditor" may file a bill against the shareholders of a bank in 
voluntary liquidation. 

It is contended that in making the contract, executing the notes, 
and transferring its assets the American National transcended its cor- 
porate powers, and that no debt was thereby created which could be 
enforced against its shareholders. Ward v. Joslin, 186 U. S. 142, 
23 Sup. Ct. 807, 46 L. Ed. 1093. We may at the outset omit any con- 
sidération of what might be the case were thèse transactions dépendent 
alone upon the authority of the officers and board of directors of the 
bank, for the évidence shows clearly that what was donc by them was 
ratified and confirmed by the shareholders. The contract of December 
21, 1895, was executed by Thomas L. Kimball as président of the 
American National pursuant to the instruction of a resolution of its 
board of directors. At the annual meeting of the shareholders held 
January 14, 1896, at which 1,665 out of a total of 2,000 shares of stock 
were represented, the contract was read, and an explanation made by 
the président of the condition of the bank which led up to and made 
its exécution necessary. This was followed at the same meeting by 
the adoption of a resolution, by the votes of those representing more 
than 1,600 shares of stock, instructing the directors to take action look- 
ing to the liquidation of the bank. Pursuant to this resolution another 
meeting of the shareholders was held February 25, 1896, 1,696 shares 
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being represented, at which a formai resolution for liquidation in ac- 
cordance with sections 5230 and 5231 of the Revised Statutes was 
adopted by a vote of those owning 1,639J4 shares, being some 300 more 
than were necessary under the law. In this resolution it was provided 
that "Thos. L. Kimball be and he is hereby appointed the agent and 
trustée of the shareholders of such bank to effect such liquidation." 
The significance of this appointment is apparent when it is recalled that 
Kimball was also designated as the agent or liquidating trustée in the 
contract of December 31, 1895. Another shareholders' meeting was 
held January 13, 1897, at which 1,531 shares were represented, and at 
Ibis meeting there was presented a comparative statement over the sig- 
nature of Thomas L. Kimball, trustée, showing the condition of the 
bank on December 31, 1895, when the contract was made, and on Jan- 
uary 1, 1897. It included an account of transactions during the prog- 
ress of the liquidation, and an expression of views as to the best course 
to be pursued with référence to the remaining assets. Référence was 
definitely and explicitly made in this statement to the Union National 
and to the payment to it of proceeds of collections which had been made 
by the trustée. It was ordered to be spread upon the records of the 
bank. Shortly after the exécution of the contract of December 31, 
1895, and before the adoption of the resolution for liquidation, a writ- 
ing containing an express ratification of the action of the directors in 
respect of the contract between the two banks was executed by the own- 
ers of more than two-thirds of the stock of the American National. 
At no meeting of the shareholders, so far as the record shows, was 
there any word of criticism or objection to the transaction with the 
Union National except so far as it may be gathered from the mère fact 
that a small number of shares were voted against the resolution for 
liquidation. When it is considered that the Union National was en- 
gaged in carrying out its part of the contract, was disbursing its 
funds in taking up and c^ring for the contracts, debts, and engagements 
of the American National, the duty of the shareholders of the latter in 
meeting assembled to then repudiate the transaction, if they ever desired 
to do so, was imperative. Instead of so doing they supplemented the 
transaction with the Union National by proceedings in voluntary 
liquidation adopted by a vote largely in excess of that required by law 
and conducted such liquidation in connection with and as part of the 
performance of the contract of December 21, 1895. Every considéra- 
tion of equity, good conscience, and justice leads to the conclusion that 
the shareholders should be held to hâve ratified and approved of what 
was donc and what was then being done. 

So far as the Union National was concerned the transaction between 
the two banks was in the exercise of its ordinary powers as a banking 
association. Schofîeld v. Bank, 97 Fed. 283, 38 C. C. A. 179. When 
the contract was entered into the American National was confronted by 
an emergency, A withdrawal from the bank of a large amount of de- 
posits was anticipated, and it had not the money or available cash re- 
sources to meet it and thereafter continue business. At the time, as 
subséquent expérience demonstrated, the bank was in fact hopelessly 
insolvent. But in the light of the conditions which were known it was 
within the power of the officers and directors of that bank to make the 
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contract of December 21, 1895, with the approval of the shareholders 
owning a larger proportion of the capital stock than was necessary 
under the law in case of a voluntary liquidation. 

The expression "usual course of business" as one of limitation upon 
the powers of a corporation is generally referable to the activities of 
a going concern, and has little, if any, application to one which is upon 
the threshold of liquidation because of insolvency. In the latter condli- 
tion the managing officers of a corporation, with the approval of the 
shareholders, may make any fair and équitable disposition of its assets 
which, not being in violation of any provision of law, will insure the 
payment of ail of its debts and is reasonably calculated to préserve the 
largest equity for its shareholders. In such an emergency a corpora- 
tion should not be held to be helpless and incapable of an act of duty 
to creditors, and of préservation of the interests of its shareholders 
merely because it may be outside of the usual routine or course of its 
business. 

In the case at bar ail of the obligations of the American National to 
the government were fully performed, no duty was omitted which 
called for the interposition of the Comptroller of the Currency, and no 
fédéral statute was violated. Upon insolvency and the institution of 
proceedings in liquidation the assets of a national bank stand pledged 
by law to the payment of the debts, and the surplus, if any, to a ratable 
distribution among the shareholders. The contract which is attacked 
by the appellants was intended to accomplish nothing substantially 
différent. Instead of many creditors to be dealt with, it was arranged 
that there should be one whose demands should embrace those of ail 
of the others. And in considering the relation of the Union National 
and the complainant, its assignée, to the American National, we need 
not stop at the three notes which they hold. In the same sensé that 
a shareholder may go behind a judgment recovered against lus corpora- 
tion to show the character of the indebtedness which it représenta, so 
in a case like the one in hand may a creditor, holding a note of the 
bank, show, if necessary, the nature of the debt which is evidenced 
thereby. In equity the claims of the complainant and the Union Na- 
tional represent the "contracts, debts, and engagements" of the Ameri- 
can National for which the stockholders of the latter are responsible 
in accordance with the provisions of section 5151 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3465]. 

The complaint made on behalf of some of the appellants on account 
of the computation of interest upon the claims of the creditors was not 
made the subject of an assignment of error, and is therefore not con- 
sidered. 

The decree of the Circuit Court is affirmed. 
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RBES et al. V. OLMSTED. 
(Circuit Court of Appeals, Sixth Circuit. February 7, 1905.) 

1. FEDERAL COTJBTS— FOLLOWING STATE DECISIONS— VALIDITT OF MUNICIPAL 

Bonds. 

The fédéral courts, In determining the valldity of a législative aet, un- 
der whlch municipal bonds in suit were issued, under the state Consti- 
tution, will follow the construction placed upon the Constitution by the 
highest court of the state at the time the bonds were issued and sold. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dlg. Courts, § 956. 

State laws asi rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. 0. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Municipal Bonds— Road Impbovement— Validity of Ohio Statute. 

Act Ohio March 21, 1894 (91 Ohio Laws, p. 543), whlch authorized coun- 
ties of a certain population, on pétition of a majorlty of the landowners 
In any élection precinct, to levy an extra tax thereon, and an issuance of 
bonds in anticipation of such tax, for Improvement of the public roads, 
was not a law of a gênerai nature wlthin the meaning of Const. Ohio, 
art. 2, § 26, providlng that "ail laws of a gênerai nature shall hâve a 
unlform opération throughout the state," as such provision was judi- 
cially construed by the Suprême Court of the state when such aet was 
passed, and bonds Issued thereunder are valid and enforceable, although, 
subséquent to their issuance, a construction was placed upon the constl- 
tutional provision whlch would render the act invalld. 

3. Statutes— CoNSTiTUTioNALiTY— Act Confereing Corpobatb Powers. 

The mère fact that a spécial législative act authorizing the appolnt- 
ment by a county board of road comniissioners for a district in certain 
cases déclares that such commissioners "shall be a body corporate with 
the powers and dutles hereinafter speclfled" does not render the act in- 
valld under Const. Ohio, art. 13, § 1, providlng that "the General Assem- 
bly shall pass no spécial act conferring corporate powers," as such pro- 
vision is construed by the Suprême Court of the state, where the powers 
and dutles enumerated are only such as are ordinarlly conferred and im- 
posed upon offlcers or boards chargea with the supervision of public im- 
provements. 

4. Municipal Bonds— Road Improvements — Estoppel bt Récitals. 

Under Act Ohio March 21, 1894 (91 Ohio Laws, p. 543), which authorizes 
the board of commissioners of a county, on pétition therefor, to appoint 
road commissioners for a district, who shall hâve power to issue bonds 
for road improvements, to be attested and registered by the county au- 
ditor, and at once reported to the county board, which has gênerai charge 
of the improvement and the levying of the tax to pay the bonds, with 
power to remove any of the road commissioners and flll the vacancy, such 
commissioners, in the issuance of the bonds, as well as in supervising the 
work done, act slmply as agents for the county board, and récitals made 
by them in the bonds that ail things requlred by the act as conditions 
précèdent to their issuance hâve been properly done and performed must 
be regarded as having been made by authority of the county board, 
and create an estoppel in favor of a bona flde purchaser of the bonds, 
which precludes a défense thereto on the ground of any irregularity in 
the action of the board as well as of the road commissioners. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Saltzgaber, Hoke & Osborn, Brown & Geddes, and Chas. A. 
Schmettau, for plaintiffs in error. 

William B. Sanders (Squire, Sanders, & Dempsey, of counsel), 
for défendant in error. 
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Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This action involves the validity 
of $30,000 of bonds, $10,000 issued on August 14, 1894, and $20,000 
on February 15, 1895, the proceeds of which were used for the im- 
provement of the public roads within a precinct of Van Wert coun- 
ty, Ohio, known as "Venedocia Pike No. 1." The suit w^as brought 
against the plaintifïs in error, "Commissioners of Venedocia Pike 
No. 1," by George G. Olmsted, a bona fide purchaser for value of 
coupons aggregating $2,010. The bonds and coupons were issued 
under authority of the act of March 21, 1894 (91 Ohio Laws, p. 543), 
providing for the improvement of public roads in Van Wert coun- 
ty, describing it by population. A demurrer to the pétition was 
overruled on the authority of the Board of Commissioners v. Gar- 
diner's Savings Institution, 119 Fed. 36, 55 C. C. A. 614, decided by 
this court December 2, 1902, and an answer filed. The défenses re- 
lied on were the unconstitutionality of the act, and the irregularity 
of the action of the county commissioners under it. On the trial, 
testimony tending to establish the varions défenses was excluded, 
and a verdict for the plaintifï directed, on the grounds, first, that 
the act was constitutional, and, second, that the récitals in the bonds 
estopped the défendants from setting up any lack of regularity in 
their issue. 

1. It is urged the act violâtes section 26 of article 2 of the Con- 
stitution of Ohio, which provides that "ail laws of a gênerai nature 
shall hâve a uniform opération throughout the state." The act 
provides that upon the pétition of a majority of the landowners in 
any élection precinct of a county, residing in the county, the county 
commissioners, if they deem it advisable, may improve the public 
roads within such precinct, and for that purpose may levy an extra 
tax on the property within the precinct ; the work of improvement 
to be donc, and the bonds in anticipation of the collection of the 
tax to be issued, by three road commissioners to be appointed by 
the county commissioners. The act in terms applies to "any county 
of this. state which, at the last fédéral census had, or which at any 
subséquent fédéral census shall hâve, a population of not less than 
29,050, and not more than 29,800." It may be conceded that the 
act did not hâve a uniform opération throughout Ohio, because Van 
Wert was the only county answering to this description. Field v. 
Com'rs Highland Co., 36 Ohio St. 47'6 ; Ry. Co. v. Martin, Treas., 
53 Ohio St. 386, 400, 41 N. E. 690. Was it "a law of a gênerai na- 
ture"? This must be determined by the construction placed upon 
this clause by the Suprême Court of Ohio at the time the act was 
passed. Board of Commissioners v. Gardiner's Savings Institution, 
119 Fed. 36, 47, 55 C. C. A. 614 ; Loeb v. Trustées, 179 U. S. 472, 
491, 21 Sup. Ct. 174, 45 L. Ed. 280 ; Wilkes Co. v. Coler, 180 U. S. 
506, 531, 21 Sup. Ct. 458, 45 L. Ed. 642. The rule then in force was 
laid down in State ex rel. Hibbs v. Commissioners of Franklin Ce, 
35 Ohio St. 468, decided at the January term, 1880, in which an act 
directing the commissioners of Franklin county to levy a spécial tax 



298 135 FEDBEAL REPORTER. 

for the improvemetit of a certain avenue or road was sustained on 
the ground that the law was not one of a gênerai nature. This con- 
tinued to be the controlling authority until overruled by Hixson v. 
Burson, 54 Ohio St. 470, 43 N. E. 1000, decided April 20, 1896, in 
which an act providing for the improvement of roads in Athens 
county was held void on the groiind that a law regulating road im- 
provements is one of a gênerai nature. The Hibbs Case was ex- 
pressly overruled. It is suggested that the act involved in the 
Hibbs Case applied to but one road, and therefore was necessarily 
local. It may be admitted it was local in its application, but under 
the décision in the Hixson Case it was of a gênerai nature, because 
it related to road improvements, and therefore the case which held 
it valid was overruled. The act in the Hixson Case was also local 
in its application, being restricted to Athens county, but, being of 
a gênerai nature, was held invalid. We are satisfied that under 
this provision of the Constitution, as interpreted in the Hibbs Case, 
the act under considération would not hâve been held unconstitu- 
tional. Board of Commissioners v. Gardiner's Savings Institution, 
119 Fed. 36, 47, 55 C. C. A. 614. 

2. It is also contended that this is a spécial act conferring cor- 
porate powers, in violation of the inhibition of section 1 of article 
3 of the Constitution of Ohio. Conceding the act applied only to 
Van Wert county, and therefore was a spécial one, did it confer 
corporate powers? In determining this we must look to its oper- 
tion and efïect. State v. Judges, 21 Ohio St. 11 ; State v. Hipp, 38 
Ohio St. 199. The mère fact that the act declared that the road 
commissioners who issued the bonds should be a "body corporate 
with the powers and duties hereinafter specified," did not definitively 
détermine that the powers conferred were corporate within the 
meaning of this constitutional provision. We must look to their 
nature and the object for which they were bestowed. State v. Pow- 
ers, 38 Ohio St. 54, 61. The question is whether the powers con- 
ferred are essentially such as are ordinarily possessed by corpora- 
tions. It has référence to the intrinsic attributes of the board or 
body in question, and not to the form or manner in which the pow- 
ers are exercised. Obviously, the mère name given or déclaration 
made by the Législature cannot furnish the test. If a spécial act 
should déclare that the body created by it must not be deemed a cor- 
poration, when in fact the act conferred upon it ail the attributes 
and powers of a corporation, it is clear that the déclaration would 
not avail to avoid the inhibition of the Constitution. The converse 
of this proposition must be equally true. Article 13 régulâtes cor- 
porations, private and municipal. The first section provides that 
"the General Assembly shall pass no spécial act conferring cor- 
porate powers" ; the second, that "corporations may be formed 
under gênerai laws, but ail such laws may from time to time be 
altered or repealed" ; and the sixth, that "the General Assembly 
shall provide for the organization of cities and incorpora ted vil- 
lages by gênerai laws," etc. County. and township organizations 
are regulated by article 10, the seventh section of which provides 
that "the commissioners of counties, the trustées of townships, and 
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similar boards, shall hâve such power of local taxation for police 
purposes as may be prescribed by iaw." Corporate powers being 
those which pertain to a corporation, which dénote the existence of 
a corporation, obviously they may be conferred by either creating 
a new corporation or enlarging an existing one. Under the déci- 
sions of the Suprême Court of Ohio, the well-established rule ap- 
pears to be that it is only when a Iaw créâtes a new corporation or 
confers additional powers upon an existing one that it confers cor- 
porate powers within the meaning of section 1 of article 13. At- 
kinson v. Marietta, etc., R. R. Co., 15 Ohio St. 21 ; State ex rel. v, 
Cincinnati, 20 Ohio St. 18, 26 ; Walker v. Cincinnati, 21 Ohio St 
14, 8 Am. Rep. 24 ; State ex rel. v. Davis, 23 Ohio St. 434, 443, 444 
State ex rel. v. Covington, 29 Ohio St. 102, 111; Neil v. Board of 
Trustées, 31 Ohio St. 15, 21 ; State v. Powers, 38 Ohio St. 54, 61 
State ex rel. v. Pugh, 43 Ohio St. 98, 110, 1 N. E. 439; State ex rel, 
V. Smith, 48 Ohio St. 211, 218, 26 N. E. 1069 ; Commissioners v, 
State ex rel., 50 Ohio St. 653, 659, 35 N. E. 887; City of Cincinnati 
V. Trustées of Hospital, 66 Ohio St. 440, 445, 448, '64 N. E. 420 
State ex rel. v. Jones, 66 Ohio St. 453, 488, 489, 64 N. E. 424, 90 
Am. St. Rep. 592. 

It is sought to bring the case within this rule by insisting that 
the road commissioners who issued the bonds constituted a cor- 
poration, because the act itself provided they should be "a body 
corporate." This mère provision did not constitute them a cor- 
poration. We must look to their powers and duties, as drawn from 
the entire act, to détermine whether the General Assembly intended 
to make them a corporation. Counties, townships, school districts, 
educational institutions, and the boards in charge of them, are de- 
nominated by statute "bodies corporate." But it has repeatedly 
been held that they do not constitute corporations within the mean- 
ing of this provision of the Constitution. At the most, they are 
but local organizations which for purposes of civil administration 
are invested with a few functions characteristic of a corporate ex- 
istence. Board of Commissioners v. Mighels, 7 Ohio St. 109, 116. 

In Boalt V. Commissioners of Williams Co., 18 Ohio, 13, 16, the 
court dismissed a bill in chancery to enforce the satisfaction of a 
judgment against the county, on the ground that, although the 
commissioners were capable of suing and being sued, they did not 
constitute a corporation, but merely represented the county for 
limited public purposes; that the county, the real défendant, was 
not a corporation, but a necessary organization for political pur- 
poses under the government of the state. 

In C, W. & Z. R. R. Co. v. Commissioners of Clinton Co., 1 Ohio 
St. 77, Judge Ranney thus defined a county (page 89, 1 Ohio St.) : 

"But what Is a county? It is not imperiuin in imperio, in any sensé. It is 
invested, as such, with no single attribute of sovereignty, and, for reasons 
already stated, it cannot be. Rightly considered, it is a mère instrumentality, 
a means in the hands of the législative power to accomplish its lawful pur- 
poses, and to this extent a créature in the hands of its creator, subject to be 
molded and fashioned as the ever-varying exigencies of the state may re- 
quire. It would seem to follow that a niay iiinii time to time, be clôthed 
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with such powers and charged with such duties, ot a local administrative 
eharacter, not vested elsewhere by the Constitution, as the General Assembly 
inay see fit to direct." 

In Board of County Commissioners v. Mighels, 7 Ohio St. 109, 
it was held a suit could not be maintained against county com- 
missioners for injuries resulting from their négligence in construct- 
ing or maintaining a courthouse, Judge Brinkerhoff saying (page 
116, 7 Ohio St.) : 

"Tliis statuts does not in terms déclare or constltute either the county or 
the board of county commissioners a body corporate proper; * * • nei- 
ther a county nor the board of county commissioners is a corporation proper ; 
it is at most but a local organization which, for purposes of civil adminis- 
tration, is invested with a few functions characteristic of a corporate exist- 
ence." 

In State ex rel. v. Cincinnati, 20 Ohio St. 18, in which it was held 
that thé^ inhibition against the granting of corporate powers by 
spécial act applies to municipalities, the court took pains to say that 
township and county organizations should not be included with 
municipal and other corporations proper, quoting from Board of 
County Commissioners v. Mighels, 7 Ohio St. 109. 

In Beach v. Leahy, 11 Kan. 23, Judge Brewer, construing the 
provision of the Kansas Constitution forbidding the Législature to 
pass any spécial act conferring corporate powers, held that a school 
district was not a corporation, although the statutes provided that 
every school district should be "a body corporate," citing State ex 
rel. V. Cincinnati, 20 Ohio St. 18, and saying (page 29, 11 Kan.) : 

"But with référence to counties, townshlps and school districts, the case 
is différent. True, they are called in the statute bodies corporate. Tet they 
are denomlnated in the books and known to the la.vf as quasi corporations, 
rather than as corporations proper. They possess some corporate functions 
and attributes, but are primarily political agencies in the administration of 
civil government, and their corporate functions are granted to enable them 
more readily to perform their public duties." (Citing cases.) 

In State v. Davis, 23 Ohio St. 434, 443, it was held that the board 
of trustées of the Cincinnati Hospital, although clothed with ail the 
powers to manage the institution, did not constitute a corporation. 

In Neil v. Board of Trustées, etc., 31 Ohio St. 15, the board of trus- 
tées of the Ohio Agricultural and Mechanical Collège, the predecessor 
of the Ohio State University, was held not to be a corporation, the 
court saying (page 21, 31 Ohio St.) : 

"It [the act] créâtes a board of trustées to be appointed by the Governor, 
* • • and commits to such board the government, eontrol, and gênerai 
management of the affaira of the institution, and, while the statute authorizes 
the board to make contracta for the benefit of the collège, and to maintain 
actions, if necessary, to enforce them, and to exercise other powers similar to 
those conferred on bodies corporate, It does not assume to, nor does it in 
fact, create or constitute such board of trustées a corporation, and hence does 
not clothe It with corporate functions or powers." 

In the case of State v. Powers, 38 Ohio St. 54, it was held that com- 
mon school districts and boards of éducation are not corporations with- 
in the meaning of section 1 of article 13, although it is provided by 
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statute that such boafds shall be "bodies politic and corporate," Judge 
Mcllvaine saying (page 61, 38 Ohio St.) : 

"Whether powers couferred by the Législature upon a common school dis- 
trict be corporate or not, vvithin the meaning of the provision of tlie Consti- 
tution, eannot be determined definitively by the mère fact that such district 
or its board of éducation Is declared by statute to be a corporation, but rather 
by the object of its création and the nature of its functions. The district Is 
organized as a mère ageney of the state in malntaining its public schools, 
and ail its functions are of a public nature." 

The case of Beach v. Leahy, supra, is cited as "a case exactly in 
point." 

Finally, in the récent case of Thomas v. Board of Trustées of the 

Ohio State University (decided Nov. 14, 1904) 195 U. S. , 25 Sup. 

Ct. 24, 49 L. Ed. , the Suprême Court of the United States, follow- 

ing Neil v. Board of Trustées, etc., 31 Ohio St. 15, 21, held that the 
board of trustées did not constitute a corporation, saying : 

"Tbus, upon an Issue distinctly made, the Suprême Court of Ohio has ad- 
judged that the défendant board is not, and was not intended to be made, a 
corporation of the state, but only an ageney to manage and control a state 
Institution as the state may direct or provide." 

Returning to the case at bar, the act (91 Ohio Laws, pp. 543-546) 
provides that the road comniissioners "shall be a body corporate with 
the powers and duties hereinafter specified." Section 2. To déter- 
mine whether they constitute a corporation, we must consider the 
ixtwers conferred and the duties imposed, for they bave no other than 
those specified. They are appointed by the county commissioners, and 
are removable for cause. Section 2. They hâve charge, under the 
county commissioners, of the road improvements which the act provides 
the county commissioners shall make (section 1), and détermine what 
roads shall be improved (section 6), issue the bonds (section 7), appoint 
the superintendents and agents, purchase material, enter into contracts, 
oversee the work, and issue orders for the payment of certain expenses 
(section 4). They are given no power to sue except for obstructions 
or injuries to the improved roads. Section 5. Each road commis- 
sioner is to receive $1.50 a day "for every day actually employed," 
and his reasonable expenses (section 14), and, annually, the board is 
to report to and make "a full settlement" with the county commission- 
ers (section 12). Ail of thèse were powers which might bave been 
exercised by the county commissioners or township trustées, directly, 
without constituting either a corporation. They did not import cor- 
porate existence; they did not make the men who exercised them a 
corporation. They were none other than the powers and duties ordi- 
narily conferred and imposed upon officers or boards charged with the 
supervision of public improvements, such as county commissioners, 
township trustées, school boards, boards of éducation, trustées of col- 
lèges, etc., daily discharge under the statutes, in doing public work, 
without thereby making themselves corporations. In our opinion, they 
did not constitute either the road commissioners, or the county com- 
missioners, whose agents they were, a corporation within the meaning 
of article 13, § 1. 
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3. The answer admits (in its first défense) that the board of county 
commissioners, acting under the statute, appointed the défendants be- 
low as commissioners of Venedocia Pike No. 1, and that, subséquent 
to their appointment, the latter issued the bonds, as allège d in the péti- 
tion, sold them, and that the amount averred in the pétition is unpaid. 
In thç fourth défense it is averred that, while the law made it a condi- 
tion précèdent to the action of the county commissioners that a pétition 
be presented signed by a majority of the landowners of the precinct 
residing within the county, such majority did not sign the pétition on 
which the commissioners acted, and not more than 70 signed eut of 
the total of 160 landowners existing; that the commissioners made no 
finding that the pétition was signed by a majority of the qualified land- 
owners, or that the requested improvement was necessary or conducive 
to the public convenience or welfare ; and that the récital made by the 
road commissioners in the bonds, "that ail acts, conditions and things 
required to be donc précèdent to and in the issue of said bonds, had 
been properly donc, happened and performed in regular and due time, 
and in the manner required by law," was made without authority, and 
did not operate to estop the making of this défense. We attach no 
importance to the alleged required finding that the improvement was 
necessary and conducive to the public convenience and welfare. That 
the county commissioners so found may be inferred from the fact that 
they appointed the road commissioners, and proceeded to make the 
improvement provided in the act. The act itself attaches no impor- 
tance to this finding, because it provides, in the second section, that 
"such county commissioners, upon being satisfied that said pétition 
was regular and that proper notice had been given, shall appoint three 
judicious freeholders of such precinct to be road commissioners," etc., 
thus ignoring the finding referred to altogether. Under other circum- 
stances, the défense of the irregularity of the pétition might be avail- 
able, but a careful reading of the act has satisfied us that the road com- 
missioners, in issuing the bonds, acted only as the agents of the county 
commissioners, with their fuU concurrence, and that the récital may be 
treated as if made by the county commissioners themselves. The act 
gave the road commissioners no authority to issue the bonds in any 
independent capacity. The responsibility of making the improvement 
was placed upon the county commissioners. Section 1. They were 
to appoint the road commissioners, and at any time could remove one 
who proved incompétent, or neglectful of his duties under the act, and 
supply the vacancy. Section 2. The road commissioners were to 
supervise the improvement, receiving a fixed sum per day for their 
services. Sections 4, 14. Whatever they did, they had to report to the 
county commissioners, and ail the proceedings of the county commis- 
sioners under the act were to bc entered upon their minutes by the 
county auditor. Sections 12, 2. With respect to the bonds, while 
they were empowered to issue them, the bonds were to be registered 
by the county auditor, signed by the road commissioners, and attested 
by the county auditor, and an immédiate report of their issue and 
sale made to the county commissioners. Section 7. The road com- 
missioners were given no power to levy a tax, but upon the report cl 
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the issue of the bonds the county commissioners were immediately to 
direct the county auditor to levy the necessary tax, and the funds real- 
ized were to be used by the county treasurer and county auditor for 
the rédemption of the bonds and interest. Section 8. Under the Ohio 
System the county auditor is the secretary of the county commissioners, 
required to aid them in the performance of their duties, and to keep 
an accurate record of their proceedings. Rev. St. 1021. Aîl the 
things required of him under this act were in the line of his duty as 
secretary of the county commissioners. In this capacity he registered 
the bonds, attested them, levied the tax, etc. While it is true 
that a récital made by an unauthorized board or officer is not binding, 
the ruie has no application hère. It is conceded the county commis- 
sioners appointed the road commissioners, and that the latter issued 
the bonds, attested by the county auditor, which were sold. This is an 
admission that the county commissioners appointed the road commis- 
sioners for the purpose of issuing the bonds. Having done this, it 
necessarily follows that they authorized the road commissioners to 
make the usual récitals required to render the bonds marketable, such 
as they would hâve made themselves, namely, that ail the things neces- 
sary to be done in order to authorize the issue had been done. A pur- 
chaser might fairly présume the road commissioners had authority 
to speak on this point. Certainly, they should hâve known they were 
lawfully appointed before they assumed to issue the bonds. At any 
rate, the county auditor knew, for he was the secretary of the county 
commissioners, and the act made it his duty to enter the action and 
finding in question on the minutes of the county commissioners. Sec- 
tion 2. His attestation to the récital made it good. Section 7. As to 
the county commissioners, if they did not expressly make the récital, 
they never repudiated, but, on the contrary, acquiesced in and ratified 
it, for the bonds were not only registered and attested by their sec- 
retary, but the issue was reported to them, and the proceeds used for 
the purposes contemplated by the act. Under the circumstances, jus- 
tice demands that neither the road commissioners, who issued the bonds, 
nor the county commissioners, for whom they acted, be permitted to 
deny their authority to do what they did do, and thus escape the re- 
payment of money obtained on the faith of the regularity of their ac- 
tion, as declared in the récital made to market the bonds. Andes v. 
Ely, 158 U. S. 312, 334, 15 Sup. Ct. 954, 39 h. Ed. 996; Rondot v. 
Rogers Township, 99 Fed. 202, 212, 39 C. C. A. 462, and cases cited ; 
City of Défiance v. Schmidt, 59 C. C. A. 159, 165, 166, 123 Fed. 1. 

4. The constitutional objections, based upon the provisions of the 
act for raising the money to make the improvements contemplated, are 
sufficiently disposed of by what is said in Board of Commissioners v. 
Gardiner's Savings Institution, 119 Fed. 36, 47, 55 C. C. A. 614, citing 
and following Loeb v. Trustées, 179 U. S. 488, 490, 21 Sup. Ct. 174, 
45 L. Ed. 280. 

The judgipent is afïirmed. 



304 135 FBDBJEAL REPORTEE. 

CREAET et al. v. WEFBL. 
(Circuit Court of Appeals, Fifth Circuit. February 15, 1905.) 

No. 1,423. 

Erkoe— Review. 

Where It Is determlned by the appellate court, on an asslgnment of 
error presentlng the question, that the évidence, which Is ail In the 
record, not only wai'ranted but requlred the verdict that was rendered, 
further assignments of error relating to the giving and refusai of in- 
Btructions become immaterial, and will not be considered. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
|§ 4035-4036.] 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

W. A. Blount and A. C. Blount, for plaintiffs in error. 
Wm. C. Fitts and Richard W. Stoutz, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The plaintiff in error brought to this court, duly 
incorporated in a bill of exceptions, ail of the évidence adduced on the 
trial in the court below, and, as his first assignment of error in this 
court, însists that the court below ^rred in refusing peremptory instruc- 
tion to the jury to find thereon a verdict in his favor. A full examination 
and considération of this évidence in the light of the pleadings has satis- 
fied a majority of the judges that the évidence warranted and required 
a verdict in favor of the défendant in. error, and that the same as ren- 
dered does substantial justice between the parties. It follows that 
the first assignment of error is not well taken, and that the other 
assignments, ail relating to charges given and refused, need not be, and 
they are not, considered. 

The judgment of the Circuit Court is afîîrmed. 



BUCK V. MASON et al. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1905.> 

No. 1,417. 

iNTEEPtEADEB— PeOCEDUEE— LitiGATION OF ISSUES BeTWEEH C1.AIMANT8 
TO FUND. 

Where, on a bill of Interpleader flled by a judgment défendant, by 
agreement of ail the parties, the amount of the judgment was paid into 
court and the judgment satlsfled in full, and an order was entered re- 
quiring the judgment plaintifC and the respective claimants to litigate 
their claims to the fund before the court, and subsequently by further 
stipulation ail except two of those clalming advétsely to the judgment 
plaintiff were paid from the fund, an order made by the court requiring 
one of the remainlng claimants to plead under oath wlthin seven days, 
and also to give a bond in favor of the other claimant to pay his costs and 
expenses and Interest on the fund, should he establlsh his claim. was not 
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warranted, elther by the recognized rules of procédure In such cases or 
by the agreement by which the court obtalned jurisdlction, and was er- 
roneous. 

2. SaME— SUFFICIENCY OF EVIDENCE. 

Evidence considered, and held sufflelent to sustain the flndings of the 
trial court on issues of fact joined between claimants to a fund paid 
into court on a bill of interpleader. 

Appeal from the Circuit Court of the United States for the Northern 
District of Florida. 

Jno. C. Avery and Edgar H. Farrar, for appellant 
W. A. Blount and A. C. Blount, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This is a bill of interpleader, instituted 
in the Circuit Court by Martin H. Sullivan against the appellant, 
Samuel H. Buck, and the appellees, Harry B. Mason and W. A. Milli- 
ken, and several other parties, whose interests were disposed of during 
the progress of the cause, by consent. W. A. Milliken recovered in 
the Circuit Court for the Northern District of Florida a judgment 
against Martin H. Sullivan for $51,202.25. Milliken's creditors brought 
suit in both the state and fédéral courts, and sought, by means of gar- 
nishment and otherwise, as stated in bill of interpleader, to arrest the 
payment of the judgment to Milliken and hâve it applied to the satis- 
faction of their demands. The bill of interpleader was filed by consent 
of ail parties, as set forth in an agreement signed by and for them, and 
which stipulated that the fund in dispute should be paid into the First 
National Bank of Pensacola, subject to the order of the Circuit Court, 
and that the contesting claimants should litigate in the interpleader 
suit in the said court as to their rights. The decree entered in pur- 
suance of the agreement provided that : 

"Each and ail of the claimants to the sald money due upon said judgment 
should litigate with each other and wlth the said Milliken and the sald 
Mason as to who was entitled to the said money herein ordered to be de- 
posited in the sald bank, and, further, the sald Milliken mark on the records 
of thls court the said judgment by him recovered against the said Sullivan 
satisfied in full ; and by consent of ail the parties to thls suit it is further or- 
dered, adjudged, and decreed that the sald Sullivan be, and he is, upon com- 
plying wlth the terms of this decree, forever discharged from ail liability 
for or on the said judgment, and from ail liability thereafter to each and 
ail and every of the parties to this suit for or on account of any and ail 
matters Involved in any and ail of the sald suits," etc. 

The record shows that ail claims against Milliken were paid by 
consent of ail parties, except the claim of Harry B. Mason and the claim 
of Samuel H. Buck. After deducting thèse payments there was left 
the sum of $34,856.34. The claim of Buck being supposed not to 
exceed $22,000, an order was made ex parte, Milliken not objecting, to 
pay over $12,856.34 to Mason. Immediately upon the above pay- 
ments being made, upon motion of Mason, the court made the follow- 
ing order: 

"It Is ordered that on January 25, 1904, at 11 o'clock a. m., the remalnder 
of the fund deposlted in the First National Bank of Pensacola on January 
16, 1904, in this cause, said remalnder being the sum of twenty-two thousand 
135 F.— 20 
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dollars ($22,000), shall be pald over to the said Harry B. Mason, «niess S. H. 
Buck Bhall before said time make and flle in thls court a blll of complaint 
or pétition setting forth particularly and deflnitely the partlculars of his 
claim against the défendant W. A. Milliken and agalnst the said fund, and 
shall verify the said bill or pétition by his oath, and shall make and exé- 
cute and flle in this court a bond, with good and sufflcient security, to be 
approved by the clerk of thls court, in the principal sum of $5,000, conditloned 
to make good to the said Harry B. Mason any loss which he may sustain by 
reason of the impounding of said sum of $22,000 under order of this court 
as aforesaid, and the costs and expenses taxable and incurred herein, and 
to pay to the said Harry B. Mason interest upon the said sum at 8 per cent, 
per annum for the length of time during which the said sum shall be de- 
tained upon deposlt aforesaid, because of the pendency of the claim of him, 
the said S. H. Buck, thereto, in the event that the said Harry B. Mason shall 
lie declared entltled by thls court to receive said deposit at the end of the said 
litigation. 
"January 18, 1904." 

And on the 32cl of January counsel for appellant, Buck, moved the 
court to set aside the order made upon the application of Mason upon 
the following grounds : 

"(1) Because the said order Is beyond the jurlsdlction of thls honorable 
<'ourt. 

"(2) Because there Is no authority in the law for the making of such order. 

"(3) Because the said order is unwarranted by the practice of this honorable 
<'Ourt. 

"(4) Because the said order in eflCect deprives the movant of his rlght in the 
premises without an opportunlty to hâve the same legally adjudl(iated. 

"(5) Because the same is contrary to the spirit and Intention of the agree- 
ment and order bond therein entered into between the complainant and the 
several défendants, ineluding said Mason, by virtue of which the bill of in- 
terpleader herein was filed and this action eommenced." 

Such application appears to hâve been denied upon the same day 
as made. The making and enforcing of this order is the ground of 
the first error assigned on this appeal. 

At the time of this order, requiring Buck within seven days to plead 
under oath and give bond to secure the fund in court and interest there- 
on, Buck himself was in the city of New York and his counsel in 
Pensacola, and it is évidence of his belief in the justice of his claim 
that he complied with the hard conditions, although it resulted in a 
pétition requiring substantial amendment to fit the actual évidence after- 
vvards taken in the case. The order to plead and give bond within 
such short delay was not only a. hardship, but, so far as we are advised, 
was without précèdent in bills of interpleader, and was a distinct en- 
largement, if not actual violation, of the agreement under which the 
court obtained jurisdiction of the case and the fund. : In view of the 
fact that Milliken was the prima facie owner of the judgment against 
Sullivan, and prima facie entitled to receive the mbney paid thereon, 
it is easy to see that Buck's position was that of actor, and it was prop- 
er to require him to plead according to the equity rules. Beyond this, 
the order was erroneous. 

Martin and Milliken pleaded, but not under oath, taking issue with 
Buck's bill, and thereupon the court made an order for the taking of 
testimony, and after testimony was taken Buck desired to amend his 
pétition so as to make it better conform to the case which he claimed had 
been established by the évidence, and he made application for leave to 
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file such amended pétition. The court, without passing upon tlie ap- 
plication until after the argument and the considération of the cause on 
final hearing, thereafter proceeded to a decree refusing- Buck's leave 
to file his amended pétition and adjudging that the $22,000, the fund 
in court, belonged to Mason, and should be turned over to him, and 
further adjudged against Buck and his surety on the indemnity bond 
the costs of the proceeding and the further sum of $782.18, amount of ' 
interest at the rate of 8 per cent, per annum upon the said $33,000 from 
the 18th day of January, 1904, to the date of the decree. 

Buck's contention, as set forth in his amended pétition, is substantially 
as follows : In the month of April, A. D. 1900, Milliken assigned to 
Buck and one C. L. Rathborne a half interest in what he should become 
entitled to under the terms of the contract between him and Sullivan, 
in considération of Buck and the said Rathborne aiding and assisting 
Milliken in the performance of said contract. Buck thereafter did aid 
and assist Milliken in such performance, and thereafter, in connection 
with such performance, Buck, at the request of Milliken, loaned him 
during the year 1900 $175, to be used by Milliken in the prosecution of 
a suit by him against Sullivan for the recovery of money ovved under 
the terms of the contract. That Milliken was indebted to Buck and 
Rathborne in the sum of $13,000, in vvhich Buck had a half interest. 
That Milliken was permitted to become indebted to Buck and Rath- 
borne in said sum in considération of Milliken's assignment to Buck 
and Rathborne, as collatéral security for said indebtedness, of one-half 
of Milliken's interest in his claim against Sullivan. That on the 3d 
of April, 1900, in considération of the money loaned by Buck as afore- 
said, and of the indebtedness of Milliken to Buck and Rathborne as 
aforesaid, and of the interest which Buck then owned in Milliken's 
claim against Sullivan, Milliken agreed with Buck to pay him one-half 
of such sum as he might obtain from Sullivan. Prior to the time of 
making the agreement last mentioned between Buck and Milliken, the 
latter informed Buck that Rathborne had abandoned ail claim to any 
mterest, and that therefore Milliken made the interest of Buck one-half 
instead of one-fourth, as it would otherwise bave been. Then the re- 
covery of the judgment is set forth in accordance with the statements in 
the bill of interpleader, and the pétition goes on to allège that, if Mason 
is entitled to any portion of the judgment, he is not entitled to as much 
as one-half thereof, and had before the filing of the pétition been paid a 
great deal more than the actual considération paid by him for the al- 
leged assignment of the judgment, and, further, that, if any assignment 
was made by Milliken to Mason, it was for the purpose of constituting 
a collatéral security for money advanced to Milliken by George Mason, 
deceased, upon whose estate Ilarry B. Mason was administrator, and 
that, after allowing to the said Harry B. Mason ail of the money ad- 
vanced by his intestate and by him, the said Harry B. Mason, and the 
légal interest thereon, and after allowing Milliken ail of the expenses 
incurred by him in obtaining judgment against Sullivan, there still re- 
mained $22,000, which Buck prayed should be turned over to him. 

Mason set forth his claim in an unsworn ansvver substantially as 
follows : He states that the allégation that he had knowledge of Buck's 
claim is false, and that the assignment under which he claims is bona 
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lîde and upon a valuaWe considération, in pursuance of a written con- 
Iract between Milliken and Mason's father, George Mason, now de- 
ceased, for money loaned by George Mason to Milliken, and for which 
he holds several promissory notes of Milliken, payable to George Mason, 
dated at différent dates during the years 1900 and 1901, amounting to 
about $10,000. Thèse notes came to Mason's hands as administrator 
of his father's estate. After his father's deatli he continued to assist 
Milliken financially by lending him such sums of money as he called for, 
for most of which he took from Milliken promissory notes, amounting to 
about the sum of $7,000. For the use of the various sums loaned by 
George Mason, Milliken agreed, by written contract of April 16, 1900, 
to assign one-third of his commissions owing by Martin H. Sullivan 
to George Mason. After the reversai of the first judgment against Sul- 
livan by the Circuit Court of Appeals at New Orléans, in January, 
1902, it became necessary to begin suit again in the lower court, and 
Milliken gave Mason a vi'ritten agreement to assign him an interest of 
one-half of his recovery against Sullivan, to include the one-third in- 
terest due the estate of George Mason, deceased. After recovery of 
the second judgment against Sullivan, November 29, 1902, Milliken 
by written assignment, in pursuance of former contracts, as stated in 
the answer, in considération of various sums of money loaned him by 
George Mason and by Harry B. Mason, transferred and assigned the 
whole judgment to Henry B. Mason, which was accepted in good faith, 
upon bona fide considération, and without knowledge or information of 
Buck's claim. That Harry B. Mason, to aid Milliken in settling up 
claims brought against him, consented to the sum of $5,000 being paid 
to Hattie B. Scales and the sum of $1,500 to C. B. Leet out of the 
money paid in on the Sullivan judgment. The claim of Buck is de- 
nied. 

Milliken filed an unsworn answer,in which he pronounces false Buck's 
claim that Milliken bas assigned to him, as stated in Buck's pétition. 
He dénies that Buck had any connection with the sale of the lands. 
He dénies that $175 advanced by Buck was used by him in the prose- 
cution of his suit against Sullivan. The material part of the answer is 
that in which Milliken says, referring to the assignment made by him 
to Harry B. Mason of the judgment against Sullivan, that : 

"Said assignment was made in good faith by respondent upon a valuable 
considération paid respondent by said Mason and liis father, George Mason, 
now deceased." 

It is not necessary, nor would it be profitable, to review in détail 
the évidence in the bulky record of the issues between the appellant and 
the appellees. The conflict is direct between Buck and Milliken, and 
we are unable to reconcile their statements as to facts in regard to mat- 
ters where it does not seem possible that either, with the interests in- 
volved, can be mistaken. Among the letters of the parties and the 
written papers put in évidence, we find the f ollowing acknowledgment in 
favor of Buck : 

"Sam'l H. Buck, Esq., City — Dear Sir: In case I succeed in maklng any 
compromise of my claim in Sullivan land matters, I will pay over to you 
one-half of the amouut I settle for. Yours truly, 

"[Signed] W. A. Milliken.» 
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As to this Milliken says. 

"I agreed with Mr. Buck that, If he would lend me the money I would 
iieed to prosecute a suit against Sullivan to eollect my commission for the 
sale of his timber lands, I would give Mm balf of what I recovered. Tbis 
agreement was verbal, and was made about tbe 8th or 9tb of March, 1900. 
* * * My only promise to give him an interest in said commission was 
based upon bis promise to furnisb me the money to carry on my suit against 
Sullivan, and this he wbolly failed and refused to do. From tbe time Mr. 
ISuck obtained from me the letter of April 3, 1900, up to this good day, he 
has never furnished, nor offered to furnisb, me one dollar for any purpose. 
At my last meeting witb him, about April 14, 1900, he said he eould not then 
lend me any more money, nor could he furnisb me money for my expenses, 
and he said I would bave to make some otber moneyed arrangement." 

From this on there was correspondence between Buck and Milli- 
ken, in which Buck persistently asks for payment of personal loan 
of $175, and seeks information as to Milliken's progress in collecting 
claim against Sullivan, and in which Milliken fences and avoids, neither 
admitting nor denying, Buck's interest. When Buck writes, in letter 
of September 27, 1900, "Please let me hear from you what you are do- 
ing with our claim against Mr. Sullivan," Milliken answers, on Septem- 
ber 28, 1900 : 

"I bave collected notbing on my claim against Sullivan, and do not expeci 
ever to get a penny eut of him, except at tbe end of a long and expensive 
lawsuit" 

Jantiary 4, 1901, Buck writes : 

"Please advise me what steps you bave taken to eollect claim against M. H. 
Sullivan, in which we are jointly interested." 

Milliken answers, January 8, 1901 : 

"I bave never received a penny from Sullivan, and never wlll. If he can 
possibly beat me out of It. I bave sued him for damages, and bope to makf 
him pay me at least for my services and expenses," etc. 

In regard to this correspondence Milliken testifies: 

"I recognized, from the insidious manner in which Mr. Buck referred to 
bis interest in my claim for commissions in bis various letters to me dunning 
me for the $175 I owed him, that be was endeavoring to seeure from me an 
admission of his claim in some way, whieb I refused to recognize. I ignored 
bis claim, knowing It bad no foundation to rest on, binding in law, equity, or 
good morals." 

On the whole written évidence the prépondérance seems in favor of 
Buck. The real difficulty is in regard to any considération passing 
from Buck to support the assignment he claims. It does not appear 
that he ever rendered any substantial assistance in finding a purchaser 
for, or aided in disposing of, the Sullivan lands. His firm, Rathborne 
& Co., did Write to an English correspondent, but it came to nothing. 
The $175 loaned from time to time by Buck to Milliken was always 
treated by Buck as an independent debt, for which he dunned Milliken 
persistently and frequently for payment, as though having no référence 
to the Sullivan claim. 

As to the indebtedness of Milliken to Rathborne & Co., growing out 
of spéculations in stocks, which Rathborne swears passed to him — and 
he is corroborated by the writings — by the settlement of the affairs of 
that Company, Buck had no interest in that; and it is proper to note 
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in this connection that in October, 1901, Buck endeavorecî to secure- 
whatever interest Rathborne had in the Sullivan claim as growing out 
of the affairs of Rathborne & Co., for he proposed an assignaient on 
terms, as shown by documents not disputed, to wit : 

"CliaB L. Rathborne, 

"Member N. Y. Stock Exchanga 
"a. W. Ratbborne, Jr. 

"Téléphone, 2102 Cortlandt. 
"Cable, 'Glyborne.' 

"Rathborne & Son, Bankers & Brokers, 7 Wall Street. 

"New York, Oct. 14, 1901. 
"I hereby agrée to pay over In klnd one-fifth of ail I may recelve from tlie 
clalm of W. A. Mllllken vs. H. M. Sullivan for commissions on gale of tlmber 
lands in Alabama and Florlda for General R. A- Alger and his associâtes. 

"[Signed] & H. Buck. 

"Wltness : 
"W. S. Young, 

"30 Broad St., N. Y. City," 

"Chas. L. Rathborne. 

"Member N. Y. Stock Exchange, 
"R. W. Rathborne, Jr. 

"Member N. Y. Stock Exchange. 

"Téléphone, 2102 Cortlandt 
"Cable, 'Glyborne.' 

"Rathborne & Son, Bankers & Brokers, 7 Wall Street. 

"New York, Oct 14, 1901. 

"For one dollar pald In hand, the reoelpt of which I hereby acknowledge, 
and other valuable considérations, I hereby sell and transfer to Samuel H. 
Buck, of thls City, ail my rights and tltle In and to the clalm of W. A. 
MlllUîcn of Washington, D. C., against H. M. Sullivan, of Pensacola, Elorldu, 
for commissions, etc., on the sale or transfer of certain timber lands in 
Alabama and Florlda to General R. A. Alger and bis associâtes. 

"Given under my hand in New York City, thls 14th day of October, 1901. 
"Witness : 

"In handwritlng of W. S. Young, 30 Broad St" 

March 9, 1904, Buck wrote to Rathborne as follows: 

"New York, March 9, 1904. 

"Mr. C. II. Rathborne, Mt. Kisco, New York — r>ear Sir: I hâve had sev- 
eral talks with Walter and he bas doubtless explained the Importance of my 
provins by you only two points: (1) That Millikeu originally, before sale 
was effected, gave you and myself one-half interest in whatever commis.sions 
he collected for the sale of lands belonging to Sullivan lying In Alabama and 
Florlda. (2) That my interest was not ineluded in my asslgnment to you. 
Thls is very important to enable me to complète my case. If you wlll consent 
to give this testlmony on Friday, about noon, I will be glad to meet you In 
Walter's oiBee. Please let me know If you wlll consent to do so. 

"Yours very truly, Sam'l H. Buck." 

It is not easy to reconcile thèse papers, taken in connection with 
the évidence of Rathborne, with the claim of Buck that he had an in- 
terest in Milliken's claim against Sullivan for commissions in selling 
the Florida lands, because and growing out of the transactions of Milli- 
ken with Rathborne & Co. The admissions of Milliken as to Buck's 
interest in the Sullivan claim, as proved by Mr. Nicoll, lose force, be- 
cause at that time Rathborne & Co. held as collatéral the note of 
Sullivan conditionally promising to pay commissions. The burden o£ 
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proof to establish his claim is properly on Buck. According- to the de- 
cree of the lower court, he failed to satisfy the trial judge. In our 
judgment, on the whole évidence, the case is too close for this court, 
by a majority of judges, to decree that the lower court erred in its 
finding. 

For the reasons herein, the decree of the Circuit Court is amended, 
by striking out ail that part condemning Buck to pay interest, in the 
third paragraph thereof, and condemning Buck and the ^tna In- 
demnity Company, his surety, to pay interest and costs, as in the fourth 
]:iaragraph thereof, and, as amended, the same is affirmed. The appel- 
lant to hâve and recover costs in this court, including costs of transcript. 



ROSNEY V. E3RIE R. CO. 
(Circuit Court of Appeals, Second Circuit. January 25, 1905.) 

1. Masteb and Seevant— Injubies to Servant— Feli/OW Servants. 

Ail of the employés of a railway company engaged in operating either 
of two colliding trains were fellow servants of a fireman on one of the 
trains. 

[Ed. Note. — For cases in point, see vol. 34, Cent, Dig. Master and Serv- 
ant, §§ 304, 506-509.] 

2. Same— Négligence— Question fob Jukt. 

In an action for injuries to a locomotive flreman In a collision betvreen 
his train and a train engaged in switching in a railroad yard, évidence 
held insufficient to requlre submission to the jury of defendant's alleged 
négligence In failing to provide sufflcient help on the switching train, 
ànd in providlng a yard crew incapacltated from overwork. 

3. Same— Yaed Ruxes— Sufpiciency. 

Where a railroad rule provlded that yard limlts at certain points 
were designated by signs, and that it would not be necessary for any 
englne or train occupying the ma 'il track inslde of the yard limits to 
be protected by flaginen, except when In the time of a first-class train, 
it was expliclt in meaning, and sufficient to protect a train on the main 
track withln the yard limits of one of the places so designated against 
collision with a switching train In the yard. 

4. Same— Automatic Couplées— Air Beakes— Statutes. 

Act. March 2, 1893, 27 Stat. 531, c. 196 [U. S. Comp. St. 1901, p. 3174], 
as amended by Act March 2, 1903, 32 Stat. 943, e. 976 [U. S. Comp. St. 
Supp. 1903, p. 367], requlring common carriers engaged In Interstate 
commerce to use automatic couplers and air brakes on engines and 
cars used in Interstate commerce, bas no bearing in an action for in- 
juries to a fireman by a collision in a railroad yard, where there was 
no proof that the englne and cars in collision were used in Interstate 
commerce. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

A. Delos Kneeland, for plaintifï in error. 

Frédéric B. Jennings and Winfred T. Denison, for défendant in 
error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The action was brought by the plaintiff, 
as widow of John H. Rosney, to recover damages for his death which 
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occurred at 6 :40 o'clock on the morning of December 37, 1901, at East 
Honesdale, Pa., while he was in the employ of the défendant as fire- 
man, by reason of a head-on collision between his engine and another 
engine belonging to the défendant. The engine on which Rosney was 
employed (No. 1,314) was engaged in hauling a train of 55 or 60 
empty coal cars from Hawley to East Honesdale under orders directing* 
that the engine "run extra" between thèse places. So far as niechanical 
means and appliances are concerned this train was in perfect condition. 
The engine and train were provided with air brakes properly connected 
and when the train started from Port Jervis, the evening before the ac- 
cident, the headlight and two classification lights were burning brightly. 
The train was properly manned: in addition to the engineer and fire- 
man there was a conductor, a fiagman and two brakemen, six in ail. 

The switching train with which the extra freight train collided in 
the yard at East Honesdale consisted of 13 or 14 loaded cars drawn by 
engine No. 1,160. The engine was provided with air brakes but the 
air brakes on the cars were not connected. The crew consisted of an 
engineer, fireman and two brakemen. The extra freight had just 
pulled into the yard and had almost corne to a standstiU at the water 
tower, where the engineer intended to take water, when the collision 
occurred. That the engine had almost stopped is demonstrated con- 
clusively by the photographs in évidence which show the engines in col- 
lision almost directly opposite the water tower. The switch engine 
was also moving slowly just before the collision, not exceeding from 
two to four miles an hour. The impact was not serious, the damage to 
the engines being comparatively slight and the damage to the cars in- 
finitésimal. The yard ruie was as follows: 

"Yard Llmit at the following named points are designated by Yard Llmit 
Signs: Port Jervis, Lackawaxen, Hawley, East Honesdale and Deposlt. It 
will not be necessary for any engine or train occupying the main track 
inside of the yard liinlts to be protected by Flagmen, except when in the 
lime of a First Class Train. AU trains must be governed accordingly." 

We incline to agrée with the statement of plaintiff's brief that "there 
is not a scintilla of proof that the crew on the train drawn by No. 1,314 
were in any wise négligent." The only fault imputed to them is that 
the headlight was out immediately preceding the collision.' On the 
proof this was a question of fact which, if at ail relevant tb the décision, 
should hâve been submitted to the jury, but in our view it is not material 
to the présent issue. If the light were out it was due to the carelessness 
of the engineer of the road engine ; if it were alight the engineer of the 
switch engine should hâve seen it. In neither event can any fault be 
imputed to the défendant. AU of the employés of the défendant en- 
gaged in operating either of the colliding trains were co-servants with 
Rosney. New England Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. 
Ct. 85, 44 L. Ed. 181 ; Northern Pacific Railroad v. Hambly, 154 U. S. 
349, 14 Sup. Ct. 983, 38 L. Ed. 1009 ; Northern Pacific Railroad v. 
Poirier, 167 U. S. 48, 17 Sup. Ct. 741, 42 L. Ed. 72. Therefore, if the 
collision happened because of the négligence of one or more of thèse 
men without contributing fault on the part of the défendant it is 
manifest that the plaintiff cannot succeed. If, as we hâve seen, the 
collision were due to the light being out on engine No. 1,314 that was 
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the fault of the engiiieer. It was equally his fault if, after seeing the 
switch engine, he failed to stop promptly. If the collision were due 
to the absence of Murtha, the switchman, temporarily, from his post, or 
to the failure of the engineer or fireman of engine No. 1,160 to see the 
approaching train or to reverse the engine or apply the air bfakes in 
time, the carelessness must be imputed to thèse men respectively. 

But the plaintiff contends that it should hâve been submitted to the 
jury to say whether the défendant wa? not in fault, — First ; in failing 
to provide sufficient help upon the switching train: second; in pro- 
viding a yard crew incapacitated from overvvork : third ; in failing to 
provide sufficient rules and a proper System for the management of the 
yard. 

In approaching the considération of thèse questions, it is wise to bear 
in mind that in an action by a servant no presumption of négligence 
attaches from the happening of the accident and that the burden is upon 
the plaintiff to establish, as an affirmative fact, that the employer has 
been guilty of fault. 

In Patton v. Texas & Pacific R. Co., 179 U. S. 658, at page 663, 21 
Sup. Ct. 375, at page 277 (45 h. Ed. 361), the court says: 

"It Is not sufficient for the employé to show that the employer may hâve 
lieen guilty of négligence — the évidence must point to the fact that he was. 
And where the testimony leaves the raatter uncertaln and shows that any 
one of half a dozen things may hâve brought about the Injury, for some of 
wbich the employer is responslble and for some of wbich he Is not, it is not 
for the jury to guess between thèse half a dozen causes and flnd that the 
négligence of the employer was the real cause, when there Is no satisfactory 
foundation in the testimony for that conclusion." 

There is no évidence that the yard crew was insufficient to do the 
•work required. There was an engineer, a fireman and two brakemen. 
The fact that but one brakeman was aboard at the time of the collision 
was not the fault of the défendant. The other brakeman had stopped 
at the dépôt for a moment but for what purpose is not disclosed. That 
such a crew was incompétent to do the work in a switching yard where 
trains are necessarily composed of comparatively few cars and where 
liigh speed is impossible, has nowhere been shown. Although the train 
in question had but 13 or 14 loaded cars it is argued that if there had 
been another brakeman on the front of the train "this accident would 
liave been averted." The argument in effect concèdes the point that 
two brakemen were sufficient, and two brakemen were provided by the 
défendant. Whether a second brakeman on the train would hâve 
prevented the accident is, of course, conjectural. The train was a short 
one ; it was proceeding at a slow rate of speed and if the engineer had 
seen the road engine in time, he could, in ail probability, by using the 
air brakes on the engine, hâve stopped in time, even had there been 
no brakeman at ail on the train. A second brakeman might hâve assist- 
ed in stopping the train if he had seen the other engine in time, but 
whether he would hâve done so is wholly problematical. It is enough 
that there is no évidence that one brakeman was unable to do the work 
at the Honesdale yard and certainly tliere is no évidence that two brake- 
men could not hâve done the work. 

The entire argument of the insufficiency of the crew is based upon 
the inferences of ingénions counsel unsupported by the évidence. The 
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same crew had been employed in the yard for a year prier to the acci- 
dent and it is not pretended that they were incompétent or that there 
had been the least difficulty in handling the business with promptness, 
care and prudence. 

The case of Flike v. Boston & Albany Railroad, 53 N. Y. 549, 13 Am. 
Rep. 545 and the similar case of Booth against the same défendant, 73 
N. Y. 38, 39 Am. Rep. 97', are not in point. In thèse cases the défend- 
ant was held liable because it sent out regular freight trains inade- 
quately supplied with brakemen on a road where the grades were heavy 
and where the trains were dispatched only five minutes apart. The 
trains broke in two, as they were liable to do; the brakemen were 
unable to control the rear portions and collisions occurred with engines 
which were following. In the case at bar ail thèse éléments are want- 
ing. There is no proof of similar accidents occurring in the Hones- 
dale yard ; no proof that two brakemen were unable to control a train 
of 14 cars, and no proof that the accident was caused by any neglect of 
duty in this regard on the part of the défendant. Négligence cannot 
be supported by théories based upon the imagination of counsel. 

The argument that the switching crew was incapacitated for per- 
forming their duties by long-continued overwork is also based upon 
inference. It is another instance where theory is opposed, irreconcil- 
ably, to fact. One of the witnesses testified that the crew had worked 
from 16 to 18 hours daily for a month preceding the accident, another. 
that the average was about 14 hours. But it also appears that, before 
lîeginning the trip on which they were engaged at the time of the acci- 
dent they had been ofï duty for 13 hours and that they had been al- 
lowed an hour each for dinner, supper and at midnight. We are not 
hère concerned with the question whether or not the hours were too 
long or the work too arduous ; the only pertinent question is, were the 
men unable to discharge their duties; were they asleep, unconscious, 
dazed or incompétent? Were they incapacitated by overwork either 
mentally or physically? Not only is there a total absence of proof 
that they were in this condition, but, on the contrary, the évidence 
shows that they were ail awake, watchful and alert. It may be con- 
ceded that 16 hours a day is too long a period for any human being to 
toil, but it does not follow that one who labors that length of time be- 
comes, by reason thereof, an inefficient workman. In the présent in- 
stance, so far as we can judge from the testimony, the work was not of 
a particularly engrossing character, it did not require great physical 
or mental exertion. It is, however, enough to say that where the un- 
disputed fact appears that the men were wide awake there is no room 
to indulge in the inference that they were asleep. There is not, so far 
as the record discloses, the slightest évidence Connecting the collision 
with the previous hours of employment. 

Again, it is argued that the yard rule, heretofore quoted, was im- 
proper, ambiguous and insufficient. It is urged that it was incumbent 
on the défendant to provide a safe and intelligible System for the gov- 
ernment of its yard and its failure to do so was négligence. The yard 
rule is clear and explicit : there is no mistaking its meaning. A train 
occupying the main track within the limits of the yard at Honesdale 
is not required to protect itself by flagmen except during the time that 
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a first class train is expected. The extra freight train, therefore, had 
no right to expect a flagman to give warning of the présence of the 
switching train on the main track. The absence of a flagman did net 
indicate a clear traclf through the yard and each train was required to 
talîe notice that another train might be approaching, and proceed with 
caution. In the absence of proof to the contrary tlie court cannot say 
that this rule was unsafe or improper. It had been in use for some time 
and no accident had occurred because of it, no railroad expert has con- 
demned it, and it appears to be similar in language and identical in 
principle to ruies upheld and commended by the courts in other cases. 
In making thèse ruIes the effort of the railroads unquestionably is to 
adopt the plan which will afford the surest and safest protection to lifc 
and property. The dictâtes of humanity and self-interest alike impel 
to this course and the courts are slow to substitute their judgment upon 
questions of railroad management for the judgment of practical men 
who hâve spent their lives in solving such problems. No one can read 
the rule in question without being impressed with the fact that its pur- 
pose was to enjoin the utmost caution upon ail trains using the main 
track in the yard. A first-class train seeing no flag could run through 
at régulation speed but ail other trains were required to slow down and 
proceed under perfect control. Some of the additions and amendments 
suggested by counsel are plainly impracticable and hâve been criticised 
and rejected by the courts. If the défendant had attempted to make a 
rule to cover ail possible contingencies — such a condition, for instance, 
as existed on the morning in question, with falling snow and slippery 
tracks, — it would hâve resulted, as such attempts generally do, in 
lamentable failure. An elaborate system of signais by ringing bells, 
sounding whistles, swinging lanterns and waving flags, designed to 
cover the erratic movements of switching engines and extra freight 
trains, would quite likely hâve tended to complicate and confuse the 
situation. 

In Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. 
Ed. 758, the Suprême Court says : 

"The ringing of bells and the sounding o( whistles on trains going and 
(joming, and switch engines moving forwards and backwards, would hâve 
simply tended to confusion. * * * It cannot be that, under thèse cir- 
cumstanees, the défendants were compelled to send some man in front 
of the cars for the mère sake of givlng notice to employés who had ail the 
time knowledge of what was to be expected. We see In the facts as dis- 
closed no négligence on the part of the défendant." 

To the same effect are Maher v. Railway, 106 Fed. 309, 45 C. C. A. 
301 ; Southern Railway v. Craig, 113 Fed. 76, 51 C. C. A. 53 ; Morgan 
V. Hudson River Railroad, 133 N. Y. 666, 31 N. E. 234; Berrigan v. 
N. Y., L. E. & W. R. Co., 131 N. Y. 582, 30 N. E. 57 ; Little Rock 
V. Barry, 84 Fed. 944, 28 C. C. A. 644, 43 L. R. A. 349. 

Counsel for the plaintiff has shown great industry in collecting au- 
thorities bearing upon the duties of the master to his employés, but we 
think that none of them would hâve justified the trial court in holding 
that the yard rule was inadéquate or improper, or in submitting the 
question of its inadequacy to the jury. There was nothing to show 
that the rule had been ineffectuai in the past and no testimonv that the 
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changes suggested in the brîef would hâve improved it. The court in 
the Berrigan Case, supra, says: 

"In the absence of some proof on the part of the plaintlff that such a rule 
waf? In opération by other roads or of persons possessing peeuliar skill and 
expérience In the management and opération of railroads to the eflect that 
such a rule was necessary or practleable under the circumstanees, or un- 
less the necessity and proprlety of making and promulgatlng such a rule 
was so obvious as to make the question one of common expérience and 
knowjedge, the court Is not warranted in submitting such a question to the 
jury." 

In Larow v. N. Y., L. E. & W. R. R., 61 Hun, 11, 15 N. Y. Supp. 
384, the court says : 

"If the principle involved In thls case Is to be upheld, It would seem to 
follow that m every case of an Injury to an employé ingenious counsel would 
be able to Invent some rule and claim that It should hâve been adopted 
and promulgated by the company, and thus présent a question as to the 
defeudant's négligence. ♦ • * i am of the opinion that before a rallroad 
Company can be f ound guilty of négligence in not making and promulgatlng 
any certain rule, It must at lease be shown that the rule Is praeticable, 
proper, and, If observed, would give reasonable protection to Its employés." 

No amount of care and caution on the part of the rule maker could 
hâve foreseen the unfortunate combination of circumstanees which 
resulted in Rosney's death. The accident happened because of the 
mistake of the train crews, one or both, which no finite intelligence 
could hâve anticipated. 

The act of Congress of March 3, 1893, 27 Stat. 531, c. 196 [U. S. 
Comp. St. 1901, p. 3174], amended March 2, 1903, 32 Stat. 943, c. 976 
[U. S. Comp. St. Supp. 1903, p. 367], requiring common carriers en- 
gaged in interstate commerce to use automatic couplers and air brakes 
on engines and cars used in interstate commerce has no bearing upon the 
présent controversy. Assuming that the act applies to cars being shunt- 
ed about in a switching yard where, from the nature of the business it 
would be impracticable, if not impossible, to connect up the air brakes, 
it cannot be invoked in the présent instance for the reason that there 
is no proof that the engine and cars were used in interstate commerce. 
In Johnson v. Southern Pacific Co. (decided Dec. 19, 1904, by the Su- 
prême Court) 25 Sup. Ct. 158, 49 L. Ed. , the engine and car in 

question were both used in interstate commerce. 

It is unnecessary to consider the exceptions to the admission and 
rejection of testimony as they hâve no appréciable bearing upon the 
principal question. 

We are clearly of the opinion that the plaintiiï has failed to prove 
any négligence on the part of the défendant. 

The judgment is affirmed. 
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In re 2,098 TONS OF COAL.» 

THE lONIA. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,082. 

1. ShIPPING — DeMUBRAGE— COMMENCEIIKNT OF LaT DaTS FOR DiSCHAEGINQ, 

Under a bill of lading requiring a vessel to deliver a cargo of coal $.t 
a specifled dock, the voyage is not completed, and the lay days for dis- 
charging do not commence to run, unti! she reatlies such dock and is In 
condition to discharge, unless she Is prevented from reaching it through 
the active fault of the charterer or consignée. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dlg. Shlpping, § 592. 

Demurrage, see notes to Harrison v, Smitli, 14 C. C. A. 657; Randall 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

2. Same— Time foe Dischabging— Eeasonable Dispatch. 

Where a charter party or bill of lading contalns no provision with 
respect to the lay days for diseharging, an Implied obligation arises on 
the part of the charterer or consignée to give the vessel reasonable dis- 
patch, determlned by the circumstances then existing; but in such case 
he is not an insurer against delay, noi- Ilable because of delay caused by 
circumstances beyond his control, such as the présence of another vessel 
diseharging at the dock where delivery Is to be made, and which Is the 
only one avallable, or by a temporary dérangement of the dock machin- 
ery used for diseharging, whlch he could nelther antlcipate nor prevent. 

[Ed. Note. — For cases In point, see vol. 44, Cent Dlg. Shipplng, §§ 580- 
582.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin. 
In Admiralty. 
For opinion below, see 128 Fed. 514. 

Thls Is a libel In rem filed by the lonla Transportation Company, the 
owner of the steamer lonia, against her cargo of coal, for demurrage, for 
delay in unloading at the port of Racine. The second article of the libel 
charges that in October, 1903, the Kanawha Fuel Company shipped on board 
the steamer lonla, lying at the port of Toledo, in the state of Ohio, a cargo 
of coal, to be therein earried from the port of Toledo to the port of Racine, 
Wis., and there dellvered to the Weaver & Austin Coal Company, Clancy 
Dock, Racine, Wis., or Its assigns. By the thlrd article of the libel it Is 
cbarged that on October 24, 1903, the steamer set sail from Toledo with the 
coal on board, for the port of Racine, and there safely arrived at noon of 
the 29th of October, 1903, ready to unload and discharge her cargo at Clancy 
Dock, and so notified Clancy & Co., the owners of and In charge of the dock, 
on the 30th of October; that Clancy & Co. disclalmed any Interest In the 
coal, stating the owners of It to be the J. I. Case Threshing Machine Com- 
pany, of Racine; that the latter company was by the master on the 30th 
day of October notified of the arrivai of the steamer ; that no immédiate 
steps were taken to unload the vessel; and that the master made clalœ 
for $150 per day for demurrage, the clalm to take efCect 24 hours after the 
arrivai of the vessel. By the fourth article it Is charged that the owners 
of the cargo were not ready to recelve, but paid $1,000 to apply on frelght, 
leavlng a balance for frelght of $259. The llbelant clalmed damages for dé- 
tention In the sum of $1,800. Upon seizure of the coal, the J. I. Case 
Threshing Machine Company, claimant, bonded the coal, and, Intervenlng for 
Its interest as owner of the cargo, answered, admitting the second and third 
articles o( the libel, and alleged that J. F. Clancy & Ce, of Racine, owned 

* Rehearlng denled February 10, 1905. 
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and operated the coal dock at the port of Racine known as the "Clanoy 
Dock," which was speclally fltted with apparatus for unloading coal-laden 
•vessels, and was tlie only obtainable dock at tbe port of Racine specially 
fltted for tbe \niloadlng of coal laden vessels, or at which the steamer lonîa 
could be discbarged ; that it had not the capacity to discharge more than 
one vessel at a time; that Clancy & Co. for a long timë had been engaged 
in the business of coal wharfingers, unloading coal-laden vessels at that 
dock, ail of which was known or ought to hâve been known to the libelant 
at the time of the shipmeut of tbe coal ; that prior to the shipment the re- 
spondent had made arrangements with Clancy & Oo. to diseharge the steamer 
lonia at that dock ; that, upon the arrivai at the port of Racine of the 
steamer lonla with the (:argo of coal, the steamer Marina, also laden with 
a cargo of coal consigned to otbers than the respondent, was dischargina 
ber cargo at the Clancy Dock ; that the capacity of the dock did not admit 
of the discharge of more than one steamer at a time ; that the Marina was 
discharged on November 12, 1903, and thereupon the lonia was at once given 
the dock, and was promptly discharged and uiiladcn ; that any delay caused 
to the steamer lonia in obtaining a place at the dock was caused by reason 
of the prier arrivai and présence at the dock of the steamer Marina, over 
which the respondent had no control, and not by any négligence, fault, or 
otber cause attributable to, or under the control of, the respondent or the 
shippers of the coal ; that, If the steamer Marina was not promptly dis- 
charged upOn her arrivai at the dock, the same was not caused by any négli- 
gence, fault, or otber cause attributable to, or under the control of, the 
respondent or shippers of the coal ; that the respondent, as owner of the 
cargo, was at ail times after the arrivai of the lonia ready to reçoive and 
nnload the cargo so soon as the steamer Marina had been discharged and 
was out of the way ; and that the lonia was given a berth and promptly 
discharged so soon as the steamer Marina was out of the way. The re- 
spondent admltted the balance on freight of $259, which sum It tendered to 
the libelant, and deposited in the registry of the court for the use of the 
libelant. 

The faets are as follows: 

Long before the shipment, Clancy & Co. owned the dock In question, which 
was specially fitted with apparatus for unloading coal vessels, one at a time, 
and was the only obtainable dock at Racine at which vessels such as the 
lonia could be discharged ; the dock being located below the bridges across 
the river at Racine, and the lonia being too large to pass the bridges. The 
only otber coal dock below the bridges was that of the gaslight company, 
which was not available. The owners of the dock were accustomed to 
unload not only their own coal, but unloaded coal-laden vessels for otliers. 
The apparatus for unloading vessels at the dock conslsted of the "bucket 
System." In October, 1903, Clancy & Co. changed the System to that of the 
"clam-shell System," which employa an Iron bucket, openlng llke a clam 
Shell, and, dipping into the cargo, closes and unioads automatioally — It being 
thereby intended to do away with stevedores — and Is supposed to operate 
much more rapidly than the bucket System. The clam-shell System had been 
for some time In use In the ports of Milwaukee, Chicago, Manitowoc, She- 
boygan, and Escanaba. About October 19, 1903, whlle Clancy & Co. were 
engaged In ehanging the System, the owners of the steamer Marina, then 
lying coal-laden at the port of Milwaukee, which was blocked with coal- 
laden vessela vraiting their turn to discharge, applied to Clancy & Co. to 
ascertaln if they could discharge her at the port of Racine, to which they 
replied that they would if the vessel would wait until they had flnished put- 
ting In the clam-shell System. This being agreed to, the Marina arrived in 
Racine October 19th. On October 28th, the day previous to the arrivai of 
the lonia, the discharge of the Marina's cargo of coal at the Clancy Dock 
commenced, worklng with one "clam-shell," and installing others from 
time to time as fast as they were furnlghed by the manufacturer, who guar- 
antied them to do the work. They were not, however, fumished promptly by 
the manufacturer, and, when put in, did not work satisfaetorlly, but now and 
then broke down. Clancy's Dock was lighted by an Independent electric plant 
on the dock. During the unloading of the Marina thls plant burned. neces- 
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sitatlng a new wlrlng of the dock before connection could be made wlth the 
city lighting plant, durlng which tlme a short day's work was done both on 
the Marina, and afterward on the lonla, occasioning a delay of 1% hours a 
day. No claim Is made by the Ubelant for demurrage for any loss of time 
on aecount of the destruction of the electric llght plant. By reason of the 
failure of the "clam shells" to work as guarantied, the burning of the elec- 
tric lighting plant, and some ralny weather for part of a day, the final dis- 
charge of the Marina was delayed until November llth. Immediately after 
her discharge the lonia was given a berth at the dock, the bucket System 
was restored, and she was completely discharged with good dispatch on 
November 16th at noon ; being delayed for a part of a day by heavy rain. 

The respondent had a coal dock near the Claucy Dock, but the depth of 
water was insufflcient to accommodate large coal-laden vessels, like the lonia. 
The respondent had contraeted with Clancy & Co. that the latter should re- 
ceive several carloads of coal at their dock, and transfer the same to the 
coalyard of the respondent. The steamer lonia was chartered by one Gil- 
christ, of Cleveland, and the master got his orders from Chamberlain, in 
Détroit The master states that in a conversation with Mr. Cowling, the 
représentative of the respondent at Racine, he was told that the cargo had 
been shipped about six days ahead of their orders ; and Cowling laid it to the 
Weaver & Austin Coal Company, who were the consignées. The bill of lading 
is dated at Toledo, October 24, 1903, and is as foUows: 

"Shipped in good order by K. F. Co. for aecount and risk of whom it may 

concern, on board the Str. lonia, whereof is Master, now lying 

In Port of Toledo, Ohio, and bound for Racine, Wis., the following articles, to 
be delivered in like good order, at the Port of destination, (the dangers of 
navigation, flre, collisions and breakage of canals only excepted) unto the 
Consignée named in the margin or to Assigna. 

"In Wltness Whereof, The Master of sald Vessel hath aflBrmed Bills 

of Lading of this ténor and date, one of which accomplished, the other to 
stand vold. 

"Weaver & Austin Coal Ca 1209-800 tons 
Clancy Dock, % Lump 

Racine, 888-1900 tons 

Wls. ROM Coal 



Total 2098-700 

Rate 60 Cents. R. J. Mefford." 

The date of charterlng does not deflnltely appear. It was probably about 
the 21st of October. ïhere is no évidence that when the vessel was char- 
tered either the représentative of the vessel or of the cargo had knowledge 
of any fact that might cause détention of the boat upon her arrivai at Racine. 

Upon the hearing below, the court pronoimced for the Ubelant for the bal- 
ance of the freight money clalmed, and pronounced for the respondent that 
the claim for demurrage be dismissed, from which decree the Ubelant appeals 
to this court. 

John C. Richberg, for appellant. 
George D. Van Dyke, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

The obligation of the lonia was to deliver her cargo at a particular 
dock. The voyage was not completed, nor was her obligation dis- 
charged, until she reached the designated place of discharge, ready to 
deliver her cargo. The ship must reach the place designated. Murphy 
V. Coffin, 12 Q. B. D. 87; Dahl v. Nelson, 6 App. Cas. 38, 44; Basti- 
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fell V. Lloyd, 31 L. J. Ex. 413. In the latter case, by the terms of 
the charter party, the ship was to proceed to Mr. Coles' Wharf, 
Rochester, or so near thereto as she might safely get. The vessel 
was detained for some days, waiting for better tides. Lord Chief 
Baron Pollock observed that: 

"The master te bound to take hls shlp to Coles' Wharf, uniess prevented by 
some permanent obstruction. This is a contract to proceed to a certain place, 
and if, in the ordlnary course of navigation, the ship could get there, the mas- 
ter was bound to take her." 

In Strahan v. Gabriel, cited by Lord Esher in Dahl v. Nelson, 
supra, the discharging place named was a quay. The ship on ar- 
rivai found the only quay berth occupied by another vessel. The 
shipowner offered to discharge across the ship which occupied the 
quay berth if the charterer would pay for the stage and labor. The 
charterer refused, and the shipowner claimed demurrage. Lord 
Esher held that the lay days did not commence to run until the 
plaintifï's ship was alongside the quay, that being the place named 
whereat the voyage was to end. See, also, The M. S. Bacon (C. C.) 
3 Fed. 344; Finney v. Grand Trunk Ry. Co. (D. C.) 14 Fed. 171; 
Fish V. 150 Tons of Brown Stone (D. C.) 30 Fed. 201; The J. E. 
Owen (D. C.) 54 Fed. 185 ; The Viola (D. C.) 90 Fed. 750 ; The 
Cyrenian (D. C.) 123 Fed. 169 ; Weaver v. Walton, 1 Flipp. 441, 
Fed. Cas. No. 5,488 ; Burmester v. Hodgson, 2 Camp. 488 ; Ford v. 
Colesworth (1868) L. R. 5 Q. B. 644; Hick v. Raymond (1893) 
App. Cas. 22 ; and Huelthen v. Stewart & Co., 2 K. B. (1902) 199. 

The rule would not be applicable if the delay in reaching the des- 
ignated dock is attributable to the active fault of the charterer, or 
the owner of the cargo. No such fault is hère shown. The record 
discloses no knowledge by the consignée, up to the time of the sail- 
ing of the lonia from Toledo, of the installment of the "clam-shell" 
System on the Clancy Dock, if such change was then in progress. 
The statement of the master that the représentative of the con- 
signée said that the coal had been shipped ahead of the order of the 
consignée does not impute a fault to the consignée or to the char- 
terer which was proximate to the delay of the vessel in reaching the 
dock. 

The duty of the consignée, then, in the absence of active fault 
upon its part, began when the vessel reached the dock, ready to be 
delivered of her cargo. There being no stipulation in the bill of 
lading witli respect to the time of unloading and discharge, the duty 
imposed was to give the vessel reasonable dispatch, determined by 
the circumstances then existing. Corrigan v. Iroquois Furnace Co., 
41 C. C. A. 102, 104, 100 Fed. 870. The consensus of the English 
and American cases is well stated by Judge Sanborn in the case of 
The Empire Transportation Co. v. Philadelphia & Reading Coal 
& Iron Co., 23 C. C. A. 564, 571, 77 Fed. 919, 925, 35 L. R. A. 623: 

"(1) Where the charter of a ship is silent as to the time of unloading and 
discharge, there is no implied agreement that the charterer will unload or 
discharge her in the customary time at the port of delivery, regardless of ail 
extraordinary circumstances and unforeseen obstacles. 

"(2) The implied contract is to unload and discharge her In such time as Is 
reasonable, in view of ail the existing facts and circumstances, ordlnary and 
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extraordinary, legitimately bearlng iipon that question at the time of her 
arrivai and discharge. 

"(3) This implied contract to discharge the vessel In a reasonable time Is, 
in efifect, a contract to discharge her with reasonable diligence. 

"(4) The burden is on him who seelîs to recover damages for the delay of 
a vessel under such a contract to prove that the charterer did not exercise 
reasonable diligence to discharge her, under the actual circumstances of the 
particular case. 

"(5) Proof that the vessel was delayed in unloading beyond the customary 
time for unloading such cargoes at the port of her delivery throws upon the 
charterer the burdeu of excusing the delay by proof of the actual circum- 
stances of the delivery, and bis reasonable diligence thereunder." 

See Postalthwait v. Freeland (H. of L.) 5 App. Cas. 599; Lyle 
Shipping Co., Ltd., v. Corporation of Cardiflf (C. of A.) 2 Law Re- 
ports, Q. B. D. "638. In the former case it is declared that the duty 
of the consignée "is not absolute, but to do his best." In the lat- 
ter case it is said that the test of reasonable dispatch is "not a hy- 
pothetical state of things" — not "an ordinary state of circumstan- 
ces" — but "the actual state of things at the time of the discharge." 
Within this rule, we think, the consignée is absolved of fault. It 
had no control of the dock. The slight delay in discharging the 
cargo after the vessel was fast to the dock arose from the change 
from the clam-shell to the bucket System — it being found that the 
former did not work satisfactorily — and the change was in order to 
give the vessel quicker dispatch. After the vessel was berthed, the 
total delay from ail causes did not exceed one day. For that the 
consignée was not responsible, and the delay so caused, in eflfect 
expedited the delivery of her cargo. Under the clam-shell System 
installed, and which, owing to the default of the contractor, was im- 
perfect and operated poorly, the time of discharge would hâve been 
longer. We abate not one jot from the statement in the Corrigan 
Case, supra, that "a vessel should ordinarily hâve prompt dispatch, 
for such is essential to her profitable employment"; but, holding 
that the consignée is not responsible for the change of System in- 
augurated by the owner of the dock, or for the giving place to and 
discharging the Marina prior to the arrivai of the lonia, we see no 
circumstance of fault in the discharge of the latter vessel. The own- 
ers of vessels can readily protect themselves by the insertion in 
their contracts of a time limit for the release of the vessel after her 
arrivai in port, in which case even unavoidable delay would not 
excuse the charterer. 

The decree is affirmed. 
1S5 F.— 21 
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TENNESSEE PRODUCBR MARBLE CO. v. GRANT et aL 

(Circuit Clourt of Appeals, Tbird Circuit. February 13, 1905.) 

No. 20. 

Bankrtjptct— Courts— Jubisdiction—Attachments—Stat. 

Bankr. Act Jiily 1, 18D8, c. 541, § 11, cl. a, 30 Stat 549 [TJ. S. Comp. 
St. 1901, p. 3426], provides that a suit which Is founded on a claim from 
whieh a disctiarge would be a release, and which is pending against a 
person at the time of the flling of a pétition against him, shall be stayed 
until after an adjudication or the dismissal of the pétition, etc. Eeld, 
that such section did not give a bankruptcy court jurisdiction to stay a 
suit by a créditer of the banlcrupt in a state court, and to restrain such 
creditor from proceeding to enforce an attachment lien under the state 
law, the state court having acquired jurisdiction of the parties and sub- 
ject-matter, and taken possession of the property prior to the filing of the 
banlîruptcy pétition. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Pennsylvania, in Bankruptcy. 

R. L. Ashhurst, for petitioner. 
Humbert B. Powell, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is a pétition of the Tennessee 
Marble Company, by which this court is asked to revise in matter 
of law an order made by the court below in a bankruptcy proceed- 
ing against Adolph Grant, trading as Adolph Grant & Co., as fol- 

lows: 

"And now, to wlt, the second day of June, A. D. 1904, the foregolng pétition 
having been presented and duly consîdered (and the proceedings and papers 
flled in this case in the District Court of the United States for the Eastern 
District of Pennsylvania having been examined, as the pétition does not state 
ail of the facts which should be set forth), it is, on motion of Charles F. Stilz, 
Esq., and Humbert B. Powell, Esq., attorneys for petitioner, ordered and de- 
çreed that the sald Tennessee Producer Marble Company, and its attorneys, 
agents, servants, and employés, be and they are hereby restralned from in 
any manner further proceeding upon the attachment of the sald Tennessee 
Producer Marble Company, mentioned In the foregolng pétition, until the 
further order of this court, the lien of sald attachment, if any, to remain. 
It is further ordered that notice of this restrainlng order be served upon the 
sherlfE of Philadelphla county, upon the said Albert A. Reeves, Henry Reeves, 
Mark B. Reeves, and J. Herbert Schall, copartners trading as Stacy Reeves 
& Sons." 

This order was made upon the pétition of the Third National 
Bank of Philadelphla, styling itself "a creditor of Adolph Grant, 
trading as Adolph Grant & Co." The pétition was filed in the bank- 
ruptcy proceeding, and the order was a summary one. There was 
no plenary suit. The learned judge filed no opinion, and therefore 
we hâve not the benefit of a statement by him of the provision of law 
which, in his judgment, vested in the District Court the jurisdic- 
tion it exercised. But counsel hâve hère contended that it was 
given by section 11, clause a, of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 549 [U. S. Comp. St. 1901, p. 3426]), which, 
they say, "gives bankruptcy courts jurisdiction to stay certain suits 
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therein specified, and the stay granted in the présent instance was 
by virtue of that section." This position is untenable. Tliat clause 
provides merely that "a suit which is founded upon a claim from 
which a discharge would be a release * * * shall be stayed," 
and this obviously for the purpose of assuring to the court of bank- 
ruptcy exclusive authority to adjudicate the claims which, by their 
orders of discharge, they may release. It does not apply to a suit 
brought in a state court to enforce an asserted right in rem under 
the law of such state. 

The proceeding which the order in question restrained the marble 
Company from further prosecuting had been instituted in a court of 
Pennsylvania prior to the filing of the pétition in bankruptcy. It 
was a hostile proceeding, and it attached a fund which the marble 
Company claimed by adverse right. "The state court had jurisdic- 
tion over the parties and the subject-matter, and possession of the 
property; and it is well settled that, where property is in the ac- 
tual possession of the court, this draws to it the right to décide up- 
on conflicting claims to its ultimate possession and control." Met- 
calf v. Barker, 187 U. S. 175, 23 Sup. Ct. 67, 47 L. Ed. 122. The 
state court had acquired jurisdiction of the res, and was fully em- 
powered to pass upon any and ail conflicting claims to it. It is not 
necessarj', and might be indecorous, for us to express an opinion 
upon any question that may occur in the cause, for its détermina- 
tion is solely for that court. Its jurisdiction, and the right of the 
marble company to prosecute its suit in it, had attached before the 
bankruptcy proceedings were begun, and could not, in those pro- 
ceedings, be arrested or taken away. Peck v. Jenness, 48 U. S. 
624, 12 L. Ed. 84; Bardes v. Haywarden Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175 ; Louisville Trust Co. v. Comingor, 
184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413; Metcalf v. Barker, 187 
U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; In re Seebold, 105 Fed. 
910, 45 C. C. A. 117. 

The restraining order to which this pétition for revision relates 
is vacated and dissolved. 



AMERICAN BRIDGE CO. OF NEW YORK v. CAMDEN INTERSTATE 

BY. CO. 

(Circuit Court of Appeals, Fourth Circuit. November 15, 1904.) 

No. 519. 

1. Damages— Breach of Conteact— Recoupment for Delat in Performance. 
Plaintiff, having contracted to build two bridges for défendant, falled 
to complète the same by the dates specifled lu the contract The bridges 
were required to connect extensions of certain Unes of electric railway 
owned by défendant, which were to be Consolidated and operated as a 
single System, of which purpose plaintiff was advised. Défendant en- 
tered upon the construction of Its extensions, which could hâve been 
completed by the time the last bridge was to be finished, but were not 
because It became apparent that the bridge would not then be ready. 
Held, that the measure of the damages défendant was entltled to re- 
cover for breach of the contract by way of recoupment agaiust the 
contract priée was the Interest at the légal rate on the money expended 
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by It upon the Improvements and extensions which were reasonably 
wlthln the vlew of the parties when the eontracts were made from the 
date when the last bridge should hâve been completed, or from the 
tlmes thereafter when such expenditures were made to the date ot ita 
completion. 

2. Ereok—Review— Action Teied to Gouet. 

Where a jury Is walved by stipulation In an action at law In a fédéral 
court, its flndings of fact are conclusive in the appellate court, and only 
the questions of law applicable thereto can be considered. 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia. 

Henry C. Duncan, Jr., and John H. Holt (Campbell, Holt & Duncan, 
on the brief), for plaintiff in error. 

W. R. Thompson (Vinson & Thompson, on the brief), for défendant 
in error. 

Before GOFF. Circuit Judge, and MORRIS and PURNELL, Dis- 
trict Judges. 

GOFF, Circuit Judge. This writ of error was prosecuted from a 
judgment rendered by the Circuit Court of the United States for the 
Southern District of West Virginia in an action of assumpsit. The 
déclaration contains the usual indebitatus assumpsit counts. The case 
is sufïiciently stated by the facts as found by the court below. By 
stipulation in writing the parties waived a jury, and submitted ail mat- 
ters of law and fact involved in the issues to the court for its décision. 
The assignments of error relating to the action of the court below con- 
cerning the pleadings are without merit, and it will not be profitable 
to consider them hère. In fact, they are not insisted upon by counsel 
for plaintifï in error. The facts found by the court below are as fol- 
lows: 

I flnd that the American Bridge Company, plaintiff, Is the assignée of 
the Plttsburgh Bridge Company of a certain contract with the défendant 
dated May 26, 1900, for the érection of a bridge over Twelve Pôle creek on 
or before August 1, 1900, for the sum of $4,000, and was also the assignée 
of the American Bridge Company of New Jersey of a certain contract with 
the défendant dated September 25, 1900, providing for the érection of a steel 
bridge over the Big Sandy river on or before January 1, 1901, for the sum 
of $24,500. Both of thèse eontracts were made wlth the Ohio Valley Elec- 
tric Eailway Company, and sald corporation afterwards changed its name 
to the Camden Interstate Eailway Company, the présent name of the de- 
fendant. I further flnd that the contract dated September 25, 1900, was 
slgned by "J. N. Camden," but was made for and on behalf of the défendant 
corporation, and no question of authorlty to malie such contract was ralsed 
at the trial. 

I find from the évidence that the bridges over Twelve Pôle creek and Big 
Sandy river were constructed In accordance wlth the plans and spécifica- 
tions set forth In the eontracts therefor. I further flnd that the Twelve 
Pôle Bridge was completed on or about March 1, 1901, and the Big Sandy 
Bridge on or about June 23, 1901, and that the cause of delay was not among 
those specifled in the contract as excusing the contracter from liablllty for 
fallure to complète said work at the time prescrlbed in Its agreements. 

I further flnd from the évidence that at and before the contract for the 
Big Sandy Bridge was entered into Mr. Broumbaugh, the agent of the Ameri- 
can Bridge Company of New Jersey, assigner of the contract for sald bridge 
to the plaintiff, was advlsed of the fact that it was the intention of the 
défendant to connect the Huntlngton, Ashland and Catlettsburg Street Rail- 



AMERICAN BRIDGE CO. V. CAMDEN INTERSTATE BT, CO. -t'io 

ways Into a continuons System, and that It was the Intention of the défend- 
ant to push their work on this construction, and that, In conséquence, the 
contract for the érection of the Big Sandy Bridge would be a tiine contract. 
But I do not flnd from the évidence that Mr. Broumbaugh was advised of 
the fact that the Ironton Street Raiiway was to be a part of the contem- 
plated eonnected System. 

I find that one-half of the contract prlce of each bridge, to wit .$2,000 on 
the Tweive Pôle Bridge and $12,2.50 on the Big Sandy Bridge, was paid by 
the défendant when due, and that the balance upon eacli contract bas not 
as yet been paid. I further find that tbe plaintiff did extra worlv on the 
Tweive Pôle Bridge amounting to $1,175, for which it is entitled to be paid, 
with interest from November 1, 1900; and that it also furnlshed piles, etc., 
to the value of $127.95, to which it Is entitled, with interest from August 
1, 1901. 

I further flnd that the plaintiff is entitled to reeover the balance on the 
Tweive Pôle Bridge, as aforesald, of $2,000, with Interest from March 1, 
1901, and the balance on the Big Sandy Bridge of $12,2.50, with Interest 
from June 23, 1901. 

I flnd from the évidence that the set-ofC claimed by the défendant In its 
plea and statement of set-oflf, which amounts to $644.42, was not authorized 
to be expended and Incurred by plaintifC or its agent, and the same cannot 
be allowed. 

I find from the évidence that the défendant, the Camden Interstate Raii- 
way Company, expended for construction upon its Unes and plants the 
following sums: 

Construction. 

Previous to January 1, 1901 $328,913 51 



During January 
" February 
" March 
" April 
" May 



29,169 39 
46,152 09 
37,086 05 
49,273 44 
44,530 78 

— And I further flnd that by reason of the fallure of the plaintiff to com- 
plète the Big Sandy Bridge at the time specifled in the eonti'act (i. e., Janu- 
ary 1, 1901) the défendant was deprived of the use of the aforesaid sums 
of nioney, and that they are entitled to recoupment by way of interest at 
(5 per cent, from the several dates to June 23, 1901, the date of the com- 
pletion of the said bridge, as per the following statement : 

Recoupment by Way of Interest. 

Int. on $328,913.51 from Jan. 1 to June 23, 1901 $ 9,483 57 

Int. on 29,169.39 from Feb. 1 to June 23, 1901 095 18 

Int. on 46.1.52.09 from Mch. 1 to June 23, 1901 884 60 

Int. on 37,086.05 from Apr. 1 to June 23, 1901 520 20 

Int. on 49,273.44 from May 1 to June 2.% 1901 443 45 

Int. on 44,530.78 from Jun. 1 to June 23, 1901 170 68 



Total $12,197 68 

Summary : I therefore flnd that the plaintiff is entitled to reeover of the 
défendant as follows : 

$1,17.5.00, with interest from Nov. 1, 1900, to June 23, 1901... $ 1,220 62 
$2,000 balance due on Tweive Pôle Bridge, with interest from 

Mar. 1, 1901, to June 23, 1901 2,037 33 

?12,250, balance due on Big Sandy Bridge as of June 23, 1901. . 12,230 00 



Total $15,507 95 

— And that the défendant Is entitled to recoupment to the amount of $12,- 
197.68, belng interest at 6 per cent, upon amounts invested as shown In 
Bnding above. I therefore flnd that the plaintiff is entitled to reeover of the 
défendant tbe sum of $3,310.27, balance due as of June 23, 1901, which, with 
interest from said June 23, 1901, to the date of this finding, April 10, 1903, 
amounts to $3,667.22, and the further sitm of $127.95, the value of piles, etc.. 
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furnîshed défendants, with interest from August 1, 1901, to the date of this 
flnding, Aprll 10, 1903, amounting to $140.94. 

I therefore flnd that the plalntiff is entltled to recover of the défendant 
the sum of $3,808.16, with Interest thereon from this date, Aprll 10, 1003, 
until paid, and Its costs by it about its suit in this behalf expended, Including 
an attorney's fee of $10, as allowed by law. An order may go in aceordance 
with this flnding. 

Note. — ^There was évidence of a documentary charaeter, introduced by the 
défendant on the trial of this case, tending to show the expenditure of certain 
sums of money upon Clyffeside Park, Ironton Street Rallway, engineering, 
and for ferry franchises, as sums upon which interest, by way of reconpment, 
should be allowed; but I am unable to find from the évidence that thèse 
items are proper ones, or that they can be connected with the main Investment 
so clearly as to be properly charged, and they were dlsregarded in my findlng. 
That the Camden Interstate Kallway Company expended for construction 
upon its Unes and plants previous to January 1, 1901, the following sums, 
to wit : 

Upon Its Huntington Une $ 37,713 74 

Upon Kenova & Central City extension 130,429 62 

Upon Blg Sandy Bridge 34,667 62 

Upon Hampton City extension 25,000 68 

Upon Ashland & Catlettsburg Street Rallway 25,396 71 

Upon equipment , 15,702 88 

Upon power plant, substation and high transmission Une.... 60,402 26 

Total $328,913 51 

Thèse are the détails of the Items in my flnding, marked previous to Jan- 
uary 1, 1901, and aggregatlng $328,913.51. 

During January, as follows ; 

Upon its Huntington Une $ 3,266 70 

Upon Kenova and Central City extension 5,998 89 

Upon Blg Sandy Bridge 93 53 

Upon Hampton City extension 2,072 55 

Upon Ashland & Catlettsburg Street Rallway 455 02 

Upon equipment 3,052 66 

Upon power plant, substation and hlgh transmission Une 14,230 04 

Total $29,169 39 

Thèse are the détails of my January flnding, aggregatlng $29,169,39. 
During February, as follows : 

Upon its Huntington Une $ 2,855 72 

Upon Kenova & Central City extension 5,127 04 

Upon Big Sandy Bridge 0,354 73 

Upon Hampton City extension 889 47 

Upon Ashland & Catlettsburg Street Rallway 9.111 86 

Upon equipment 267 00 

Upon power plant, substation and H. T. Une 21,546 27 

Total $46,152 09 

Thèse are the détails of my February findlng, aggregatlng $46,152.09. 
During March, as follows: 

Ur)on Huntington Une $ 397 10 

Upon Kenova & Central City extension 5,058 59 

Upon Big Sandy Bridge 10,718 67 

Upon Hampton City extension 602 70 

Upon Ashland & Catlettsburg Street Rallway 933 02 

Upon equipment 8,052 00 

Upon power plant, substation and H. T. Une 11,323 97 

Total $37,086 05 

Thèse are the détails of my March flnding, aggregatlng $37,086.05, 
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During April, as follows : 

Upon Huntington line $ 1,292 75 

Upon Kenova & Central Ci^ extension 9,415 13 

Upon Blg Sandy Bridge 12,968 03 

Upon Hampton City extension 42 02 

Upon Ashland & Catlettsburg Street Railway 1,,39() 00 

Upon équipaient C>.~<\)2 (14 

Upon power plant, siibstation and H. T. liue 17,566 87 

Total $49,273 44 

Thèse are the détails of my April fiiidiiig, aggregating $40,273.44. 

During May, as follows : 

Upon Huntington line $ 1,904 97 

Upon Kenova & Central City extension 8,958 30 

Upon Blg Sandy Bridge 1,395 95 

Upon Hampton City extension 65 07 

Upon Ashland & Catlettsburg Street Railway 345 84 

Upon equipment 8.81 3 60 

Upon power plant, substation and H. T. liue 23,047 05 

Total .«44,530 78 

Thèse are the détails of my May flnding, aggregating $44,530.78. 

I find that at the time tlie contract was inade for the construction and érec- 
tion of the bridge across the Big Sandy river for the Ohio Valley Electric 
Railway Company, now the Camden Interstate Railway Company, and pre- 
vious thereto, the said railway Company owned and operated the following 
lines of street railway : 

(a) A line extendiug from Guyandotte, West Virginia, a town having a 
population of from two to three thousand persons, west along third avenue, 
in Huntington, to Seventh street therein, a distance of three miles and a frac- 
tion ; also a Une extending from the corner of Tenth street and Third avenue, 
in the city of Huntington, south and east to the Chesapeake & Ohio shops, 
in the eastern part of said city, a distance of two and one-fourth miles; and 
a line extending from Ninth street, in Huntington, west along Fourth avenue 
to Central City, a town having four thousand population, a distance of two 
and tliree-fourths miles ; and that the city of Huntington had at tbe time a 
population of twelve thousand persons. 

(b) Also that said company owned and operated a line of railway extending 
from Division street, Catlettsburg, a town having a population of between 
thirty-flve hundred and four thousand people, to Ashland, a city having a 
population of seven or eight thousand persons, a distance of six miles. 

(c) Also a line of railway extending from Ooal Grove, Ohio, a town imme- 
diately opposite Ashland, lientucky, west tbrough the city of Ironton, with 
a population of eleven or twelve thousand, to Hanging Eock, Ohio, a distance 
of seven miles. 

And I further find that at the time of the maklng of the contract for the 
construction of said bridge, and for a long time previous thereto, and during 
the construction of said bridge, the said railway company had been oper- 
ating the said several lines above mentioned for the carrying of passengers 
thereon for hire and reward. 

The opinion of the court below, filed in and made a part of the 
record of this cause, reads as follows : 

In this case the only question as to whleh there Is a serious dispute 
between the parties Is as to the proper measure of damages to be recovered 
by the défendant by way of recoiipment on account of tbe delay of plaintiff 
in completing the two bridges mentioned in the pleadiugs, and particularly 
the bridge crossing Big Sandy river. I deem it unnecessary to make any 
statement of the case, as in my written findings, wbich are a part of the 
record, the main faets are fully stated. The eminent counsel on both sides 
of this case hâve submitted full and ably printed briefs, presenting most 
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admirably the opposite sides of the question hère involved: and If T do not 
refer in extenso In this opinion to those brlefs it Is simply because tbe 
leadlng principle, as applied to the facts in this case, in my judgment, renders 
sueh analysls of the brlefs unnecessary. There was no déniai upon thp 
part of the plaintifC that the défendant is entltled to recoup some damages 
{;rowing out of its fallure to complète thèse bridges wlthin the tltne agroed 
upon, and the only question was, in what mauner shall thèse damages be 
ascertalned, and what is the proper amouut? liecoupment is said in the 
law dictlonaries to be the right of the défendant in the same action to claim 
damages from the plaintiff, elther because he bas not complied wlth some 
obligation of the contract upon which he sues, or because he bas violated 
some duty which the law imposed upon hlm in making or performance of 
the contract. Bouv. L. Dlct. ; And. L. Dict. In Sutherland on Damages 
(2d Ed.) § 168, p. 329, It is said: "The défense which is allowed under the 
name of recoupment is not a keeplng back a part of the plalntifC's prima 
facie damage on the case he seeUs to establlsh by évidence of the character 
explained under the title 'mltlgatlon of damages,' but a réduction of the 
plaintiiï's recovei'y by the allowance against him in bis action of damages 
due the défendant on a substantive cause of action in his favor, growing 
out of the same transaction on which the plaintifï's claim or demand arlses." 
The same author, in section 81, p. 169, says : "Such losses may consist of 
expenditures made by one party to a contract and damages from his own 
acts doue on the faith of its being performed by the other, In furtheranee 
of the object for which the contract purports to be made, or the object 
which was in contemplation of the parties at the time of contracting ;" 
eiting Dean v. White, 5 lowa, 266; Grand Tower Co. v. Phillips, 23 Wall. 
471, 23 L. Ed. 71, etc. In Hadley v. Baxendale, 9 Exch. 353, the leadlng 
English case, two propositions on the scope of recovery of damages for 
breach of contract were established. They were thus stated by Baron Aider 
son: "Where two parties hâve made a contract, wKich one of them bas 
broken, the damage which thè other ought to recelve in respect to such 
breach of contract should be such as may fairly and reasonably be consid- 
ered either as arising naturally — that is, accordlng to the usual course of 
things — from such breach of contract itself, or such as may reasonably be 
supposed to bave been in the contemplation of both parties, at the time 
they made the contract, as the probable resuit of the breach of it." Where 
the spécial circumstances are known to the défendant, and where the dam- 
age is the natural resuit of his default, the spécial damage is held to bave 
been in vlew of the parties to the contract, and is not too remote. 5 Am. 
and Eng. Ency. of Law (Ist Ed.) p. 15; Hadley v. Baxendale, 9 Exch. 341. 
In Hammer v. Schoenfelder, 47 Wis. 455, 2 N. W. 1129, the plaintifC was a 
butcher, and the défendant had agreed to furnish him wlth sueh quantity 
of ice as he might need for his ice box to keep fresh méat during the summer. 
The défendant had supplied the plaintifC before, and understood the use of 
• the ice. At the last of July the défendant ceased to furnish ice, and in con- 
séquence a quantity of méat was spoiled, as no ice could be procured else- 
where. The défendant was held Ilable for the value of the spoiled méat. 
The circumstances made known at the making of the contract, and its 
intrinsie nature, must be considered In estlmating the damages. Winne v. 
Kelley, 34 lowa, 339; Van Arsdale v. Rundell, 82 111. 63; Rogers v. Bemus, 
69 Pa. 432 ; Hexter v. Knox, 63 N. Y. 561 ; Wolcott v. Mount, 36 N. J. Law, 
262, 13 Am. Rep. 438. For cases in which recoupment of damages was al- 
lowed for failure to perform construction contracts witbin stipulated time, 
see Front St., etc., R. Co. v. Butler, 50 Cal. 574; Korf v. LuU, 70 111. 420; 
Cooke V. Preble, 80 111, 381 ; Havana, etc., R. Co. v. Walsh, 85 111. 58 ; Ab- 
bott V. Gatch, 13 Md. 314, 71 Am. Dec. 635 ; Rockwell v. Daniels, 4 Wis. 432. 
In Blanchard v. Ely, 21 Wend. 342, 34 Am. Dec. 250, it was held that, where 
the défense for the prlce of a steamboat was that part of the machinery 
was unsound and imperfect, occaslonlng considérable delay, the défendants 
could not recoup as damages the loss of the probable profits upon trips that 
mlght hâve been run during the time the vessel was delayed on account of 
the imperfections in its construction. In Smeed v. Ford (1859) 28 L. J. Q. 
B., 178, the défendants contracted to supply a threshing machine to the 
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plaintîflf wlthln three weeks from the 24th of Jnly. The défendants, at the 
finie of the contract, knew that the plalntlff was In the habit of threshing 
the corn In the fleld and sendlng It to market at once. The machine was 
net forthcoming in time, and the plalntifC was obliged to carry away and 
stack the corn. The corn was damaged by exposure to the weather, so 
that it was necessary to dry It In a kiln. The quality was much deterio- 
rated, and before the corn could be sold the prlce had fallen. It was held, 
applying the raie In Hadley v. Baxendale, that the plalntlff was entltled to 
recover damages (1) in respect of the détérioration In the quality of the 
wheat, (2) in respect of the expense of carrying and stacking it, and (3) in 
respect of the expense of kiln-drying, but not in respect of the fall in priées. 
Where a landlord agreed in a case to repair the fcnces so as to secure a 
«TOP, and, faillng to do so, cattle broke in and injured the crops, he was 
held for their value. Culver v. HIU, 68 Ala. 66, 44 Am. Rep. 134. On a 
breaeh of contract to sell and deliver furniture for a hôtel by a flxed time, 
the loss of profits from renting the rooms to guests may be considered in 
the recovery. Berkey, etc.. Ce. v. Hascall, 123 Ind. 502, 24 N. B. 336, 8 L. 
K. A. 65. "A party is liable for ail the direct damages whieh both parties 
to the contract would hâve contemplated as following from Its breaeh, if 
at the time they entered into it they had bestowed proper attention upon the 
subject, and had been fully informed of the facts." Léonard v. N. Y., etc.. 
Tel. Co., 41 N. T. 544, 1 Am. Rep. 446. In Fletcher v. Tayleur (1855) 17 C. 
B. 21, 25 II, J. C. P. 65, the action was for damages for nondelivery of a; 
ship at the stlpulated time, The rate of freight was high then, and had 
fallen when the ship was dellvered. It was held that the plaintifiC could 
recover the différence In amount between what he would hâve earned had 
the ship been dellvered at the proper time, and what he would earn at the 
lower rate. In Hydraulie Engineering Company v. McHafiSe (1879) 4 Q. B. 
D. 670, 27 W. R. 221, the plaintiffs In July, 1877, contracted with J. to 
make for him a machine, to be dellvered at the end of August. The défend- 
ants contracted with the plaintiffs to make "as soon as possible part of the 
machine called a gun." The défendants were aware that the machine was 
wanted by J. at the end of August, but they did not finish their part till 
the latter end of September. J. then refused to accept the machine from 
the plaintiffs. It was held that the défendants had broken their contract, 
and were liable to pay as damages the loss of profits of the plaintiffs upon 
their contract with J., as well as the amount spent by them uselessly in 
making other parts of the machine. In BIbinger Actlon-Gesellschaft, etc., v. 
Armstrong (1874) 9 Q. B. 473, 43 h. J. Q. B. 211, 30 L. T. 871, 23 W. R. 127, 
the défendant, in January, 1872, agi-eed to furnish the plalntlff with a 
quantity of sets of wheels and axies, aceording to tracings, to be dellvered 
on certain speeified days, free on board at Hull. The plaintiffs were under 
a contract with a Russlan railway company to deliver them 1,000 covered 
wagons, 500 on the Ist of May, 1872, and 500 on the first day of May, 1873, 
imder a penalty of two roubles per wagon for each day's delay in delivery. 
Tu the course of the negotiations between the plaintlff and the defendari, 
the latter was informed of the plaintiff's contract with the railway company. 
The défendant failed to complète, and the plaintiffs had to pay a penalty 
of one rouble a day, amounting to about 100 pounds. It was held that the 
.iury might reasonably assesa the damages at the amount actually pald by 
the plalntlff. 

The défendant In this case presented three propositions as to the correct 
measïire of damages. First. The proposition that it was entltled to recover 
the profits It would hâve made from Its investment had the bridges been 
completed In time; and It undertook to show what thèse profits would hâve 
been by comparlng the profits made during a corresponding period In the 
next year (1902) with the samc period in the year prier to the commence- 
ment of the work (1900). I ruled out the évidence on the ground that It 
was purely spéculative, especially so as there was no way in whlch the 
iiicreased profit properly attributable to the extension of the railway Sys- 
tem, and growing out of the connections made by means of the bridges and 
links added, could with any degree of certainty be separated from the in- 
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erease of profits properly attrlbutable to the opération of the old Unes 
separately. This is not such a case as would hâve been made had thls whole 
Une been In opération, and the bridges in question been swept away or 
burned, and rebuilt by the plaintifC under a time contract, for in such a 
case the loss of profits might, with reasonable certainty, bave been ascer- 
talned. And yet, In a case cited by both parties and declded by the Su- 
prême Court of the United States, viz., Howard v. StiUwell Blanufacturing 
Oo., 139 U. S. 199, 11 Sup. Ct 500, 35 L. Ed. 147, It was held that : "Where 
a mlU which Is contracted to be constructed is not completed at the date 
specified In the contract, anticipated profits of the miU owner from grindlng 
vvheat into flour and seUing the same, which he would hâve made had the 
mlH been completed at the time agreed, cannot be recovered as damages 
for delay In completing the mlll." (2d point of syllabus.) ïhe foregoing 
case was, In my opinion, a stronger one for the allowauce of profits as a 
measure of damages than Is the présent. In that case the contract was for 
the reconstruction of an existing mill with an established trade Into a mill 
of the roUer process type, with capacity of two hundred barrels per day. 
Défendants offered to prove by way of recoupment that they had good 
wheat on hand, out of which they could hâve made a profit of $1 per barrel, 
or $200 per day, for each day they were delayed, but the court said, after 
cltlng Hadiey v. Basendale, 9 Exch. 341 ; Pennypacker v. Jones, 106 Pa. 237, 
242; Callaway Min. & Mfg. Co. v. Clark, 32 Mo. 305; Blanchard v. Ely, 
21 Wend. 342, 34 Am. Dec. 250; and a number of other cases: "The prin- 
clples announced by the above-cited authorities lead to the conclusion that 
the court did not err in striking out that part of defendant's plea which 
sought to recover $12,000 as the profits expected to be derived from the sale 
of the flour which they would hâve manufactured, and in excluding the 
évidence offered in support of the claim therein set up. Tested by them, 
such losses were, in our opinion, rather remote and spéculative than direct 
and immédiate, resulting from the breach alleged." In the présent case the 
reasons for dlsallowing the charaeter of évidence tendered in support of the 
offer to prove loss of profits are. In my opinion, stronger than in the case 
of Howard v. StiUwell Manufacturlng Co., just cited. 

The next proposition of the défendant was to prove the rental value of 
the structures for the time their construction was delayed; but, it appear- 
ing that the witness or wltnesses called for this purpose proposed to testify 
as to such rental value from a calculation of the profits alleged to hâve 
been lost, this évidence was excluded, and the défendant then presented Its 
third proposition, namely, that it was entitled to offset by way of recoup- 
ment interest on such sums of money as it had expended directly in con- 
nection with the building of thèse bridges (and which would not hâve been 
expended but for the consolidation of the Unes of the défendant) from 
January 1, 1901 (when the last bridge should hâve been completed), or from 
such date thereafter as any such sum of money was actually expended, to 
.lune 23, 1901, the date when the last and more Important bridge was 
actually completed. In connection with this ofCer, the défendant offered 
évidence to prove that Mr. Broumbaugh, the agent of the plaintlff's assignor 
at the time when the contract for the Big Sandy Bridge was entered into, 
was taken over the Une from Huntington to Ashland, and was shown what 
connections were contemplated, and the reasons why the contract must be 
a time contract, were explained to him. The défendant also offered évi- 
dence tending to prove that ail the work to be done by défendant could 
hâve been done by January 1, 1901, the date for the completion of the Big 
Sandy Bridge, but that after It became apparent that the bridge would not 
be completed by that time the contractors were allowed to go more slowly, 
as the necessity for hurry did not exist; and that the only reason that ail 
of the work was not completed by January 1, 1901, was that It had become 
apparent that the bridge could not be finlshed by that time. Mr. Magoon, 
one of the wltnesses for the défendant, presented and proved a schedule of 
the varions sums of money expended on account of the improvements and 
constructions of Connecting links, etc., of the several Unes of street rail- 
way owned by the défendant It is ingeniously argued by the able counsel 
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for plaintifl that interest upon the total Investment upon a work of magni- 
tude can never be the proper measure of damages whereby to charge a 
contracter for one unlmportant link, for hls delay in fulflUing hls contract, 
and instances the case where a contractor has a time contract for a $5,000 
trestle upon a new raik-oad involving the total expenditure of $70,000,000, 
elaiming that it would be monstrous to attempt to eollect interest on the 
total $70,000,000 for the failure of the petty contractor to complète his 
$5,000 contract on time. They base this contention upon the Idea advanced 
in Mayne on Damages and other text-writers to the effect that the measure 
of damages for the breach of a contract must bear some relation to the 
reward the contractor would hâve been entltled to had he completed his 
contract to the letter. But counsel seem to miseonceive the purpose of the 
défendant in this case. It is not to recover of the plaintiff a vast sum of 
money by an action against the contractor, but to recoup its damages from 
the contractor within the limlt of the reward promised to the contractor 
for full and faithful performance of his contract. While it may be, and 
doubtless is, true that in the case instanced by plaintîff's counsel the rail- 
road could not recover interest on its idle and useless $70,000,000 (made idie 
by reason of the delay in the $5,000 contract), to an amount in excess of 
$5,000, yet can it be said that it might not recoup against the delinquent 
contractor damages to the extent of the émolument promised to the con- 
tractor for prompt and faithful performance, especially where the con- 
ti-actor was advised of ail the circumstances? 

I hâve concluded that the proper measure of damages In this case is in- 
terest at the légal rate upon such moneys as were spent by the défendant 
upon Improvements and extensions reasonably within the view of the par- 
ties at the time the contract was entered into for the Blg Sandy Bridge from 
January 1, 1901, or such time thereafter as such sums were expended, to 
June 23, 1901, the date of completion of said bridge. Having so concluded, 
the only remaining difflculty is in ascertaining what items in the schedule 
furnished by the witness Magoon are properly to be included, and what are 
not. In arriving at my conclusions in that respect I bave taken into con- 
sidération that there is no évidence before me that plaintiffl's agent was at 
ail apprised that any improvements were contemplated at Clyfïeslde Park, 
or even that the park belonged to the défendant company, and that there 
is no évidence to support the idea that he knew of the ownership of the 
Ironton Line or its proposed connection with the other Unes by means of 
a ferry across the Ohio river. I hâve therefore excluded interest upon 
thèse items from the account, and because there is no way for me to deter- 
)nine what proportion of the engineering charges embraced in Mr. Magoon's 
statement is applicable to the work in Ironton, Clyffeside, and the ferry, I 
hâve also excluded Interest upon that item of expenditure. As to ail the 
other Items, I regard them as reasonably within the contemplation of the 
parties at the time. 

The judgment of the court below was in favor of the plaintifï 
against the défendant for the sum of $3,808.16, with interest from 
the lOth day of April, 1903, until paid, together with the cost of 
suit. From this judgment the writ of error now before us was 
sued out. The jury having been waived, and the case having been 
tried by the court, its findings upon questions of fact are conclu- 
sive in this court, and therefore we hâve only novif to consider the 
Questions of law applicable to such facts. Stanley v. Supervisors of 
Âlbany, 121 U. S. 535, 547, 7 Sup. Ct. 1234, 30 L. Ed. 1000 ; Hath- 
away V. First National Bank of Cambridge, 134 U. S. 494, 498, 10 
Sup. Ct. 608, 33 L. Ed. 1004; St. Louis v. Rutz, 138 U. S. 226, 241, 
11 Sup. Ct. 337, 34 L. Ed. 941 ; Runkle v. Burnham, 153 U. S. 216, 
235, 14 Sup. Ct. 837, 38 L. Ed. 694; Dooley v. Pease, 180 U, S. 126, 
21 Sup. Ct. 329, 45 L. Ed. 457. 
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Judge Keller's opinion, herein quoted, is clear, able, and exhaust- 
ive of the points involved. In the judgment of this court the law 
applicable to said tacts was correctly stated by him. 

There is no error in the judgment complained of, avid the same 
is affîrmed. 



SAPERY V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. January 11, 1905.) 

CusTOMS DuTiES — Classification— Type Métal— Broken Stéréotype Plates 
— Old Types. 

Tlie provision for "types, old," in Tarife Act July 24, 1897, c. Il, § 2, 
Free List, par. 690, 30 Stat. 194 [U. S. Comp. St. 1901, p. 1689], does not 
Include an alloy, containlng approximately 85 per cent, of lead, 12 per 
cent, of antimony, and 3 per cent, of tin and copper, made from the dross 
of type métal refined and melted with 15 to 20 per cent, of old movable 
types, and cast In the form of stéréotype plates, which were never used 
as such, but broken Into pièces and paclced in barrels for importation. 
Such material is dutiable as "type métal," under paragraph 190 of said 
act (chapter 11, § 1, Schedule C, 30 Stat. 151 [U. S. Comp. St. 1901, p. 
1645]). 

In Error to the District Court of the United States for the East- 
ern District of Michigan. 

Thèse proceedings were brought by Henry Sapery, survivor of 
himself and Sarah Sapery, deceased, copartners as the Syracuse 
Smelting Works, claimant of certain merchandise seized for viola- 
tion of the customs laws. 

Bernard B. Selling, for plaintiflf in error. 
Wm. D. Gordon, for the United States. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This was an action, in the form of 
a libel, brought under section 9 of the customs administrative act 
of June 10, 1890 (26 Stat. 131), to forfeit 35,618 pounds of type 
métal, packed in 30 barrels, which was shipped into the United 
States at Détroit from Montréal, Canada, and, as charged by the 
government, was fraudulently invoiced and entered as "types, old, 
and fit only to be remanufactured," free of duty, under paragraph 
690 of the act of July 34, 1897, c. 11, § 3, Free List, 30 Stat. 194 
[U. S. Comp. St. 1901, p. 1689], when, in point of fact, it should 
hâve been invoiced as "type métal," dutiable at "one and one-half 
cents per pound for the lead contained therein," under paragraph 
190 of the same act (chapter 11, § 1, Schedule C, 30 Stat. 151 [U. S. 
Comp. St. 1901, p. 1645]). An answer was filed by Henry Sapery, 
surviving partner of a firm doing business as the Syracuse Smelting 
Works, which shipped thèse goods from Montréal, consigned to 
itself at Chicago, as claimant, in which, not expressly denying that 
the goods thus imported consisted of type métal, he averred that 
they were invoiced as "old types" by an employé, Éalonde, who was 
but 17 years of âge, of little expérience in business, and not familiar 
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with the classification of metals, and that there had been no intent 
on the part of the shipper or any of its agents to defraud the 
government in thus invoicing and entering the goods. 

The case was tried before a jury. At the close of the évidence 
the court instructed the jury that the imported material was not 
"old types," nor entitled to entry free as such, but "type métal," 
subject to duty as such at ly^ cents per pound for the lead contained 
therein, and left it to the jury to say whether it was fraudulently 
invoiced and entered as "old types" to escape duty. The jury found 
it was, and returned a verdict for the government. There are many 
assignments of error, but the real question is whether the court 
erred in instructing the jury that the material imported was "type 
métal," and not "old types." 

The material imported was in the form of stéréotype plates, 
broken in pièces and packed in barrels for shipment. The analysis 
made by the government chemist showed it contained 85.59 per 
cent, of lead, 11.59 per cent, of antimony, J.^ per cent, of copper, 
and 2.33 per cent, of tin. That made by the chemist for the claim- 
ant showed that it contained 84.39 per cent, of lead, 11.66 per 
cent, of antimony, 1.55 per cent, of tin, and 1.97 per cent, of copper. 
In other words, speaking approximately, thèse analyses showed the 
alloy contained 85 per cent, of lead, 12 per cent, of antimony, and 
3 per cent, of tin and copper. The witnesses for the government 
testified that such alloy constituted type métal. VVhile some of 
the witnesses for the claimant conceded that the component parts 
of the material were those of type métal, they stated that, in their 
opinion, it could not be satisfactorily used to make stéréotype plates, 
and therefore they would not purchase it as type métal, nor deem 
it such. Some based their opinion on the appearance of the ma- 
terial, saying it looked "dead," and needed an addition of new métal 
to give it "life." Others thought the proportions of lead, antimony, 
and tin were not the best — not such as they used — but they de- 
clined to give their own formula on the ground it was a trade secret. 
The witnesses for the claimant who thus testified were practical 
men, in charge of the work of making stéréotype plates for the dif- 
férent newspapers of Détroit. They ail admitted that type metaî 
melted and cast into stéréotype plates would, because of the use thus 
made of it, soon become what they called "dead," and would need, 
upon being remelted, to hâve added to it new métal in order to give 
it "life." During the course of the trial a stereotyper for a news- 
paper in Détroit used the material to cast a half-tone plate, and tes- 
tified it worked ail right for that plate. He regarded it as "poor 
stéréotype métal." 

The claimant was in court during the entire trial, but was not 
sworn as a witness. It was in évidence, however, uncontradicted, 
that upon the trial of a similar suit at Auburn, N. Y., to forfeit a 
like importation, the claimant was sworn, and testified that the 
imported material was type métal, and that he did not authorize 
anybody to ship it as "old types." The claimant's testimony tended 
to show that the Syracuse Smelting Works had a small factory in 
Montréal; that it purchased from newspaper foundries and junk 
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dealers throughout Canada the dross of type métal. This was put 
through a furnace, to refine it, and ran into pigs. Then thèse pigs, with 
15 or 20 per cent, of old movable types, were melted together in 
an ordinary kettle and cast into stéréotype plates ; a casting box and 
old matrices being purchased from the newspaper companies of 
Montréal. The stéréotype plates thus produced were broken in 
pièces, packed in barrels, and shipped as "old types" to the United 
States. 

It is conceded that type métal is an alloy made of lead, antimony, 
and tin, with sometimes a trace of copper. The principal ingrédi- 
ent is lead. Under our tarifï laws, for many years type métal has 
been dutiable according to the lead contained in it, but at a lower 
rate than lead itself. This distinction is maintained in the Dingley 
act of July 24, 1897. Under it, lead dross, lead bullion, or base bul- 
lion, lead in pigs and bars, etc., old refuse lead run into blocks and 
bars, and old scrap lead, fit only to be remanufactured, is dutiable 
at 2J^ cents per pound (paragraph 182, c. 11, § 1, Schedule C. 30 
Stat. 151 [U. S. Comp. St. 1901, p. 1644]), while type métal is dutia- 
ble at lJ/2 cents per pound for the lead contained therein (para- 
graph 190, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1645]). It neces- 
sarily long ago became a question before the Treasury Department 
as to what percentage of antimony should be required to permit an 
alloy containing lead as the chief ingrédient to be invoiced and en- 
tered as type métal instead of pig lead; and on March 31, 1887, the 
Secretary of the Treasury, in a carefuUy considered décision, held 
that an alloy containing 90.25 per cent, of lead, 9 per cent, of an- 
timony, and .71 per cent, of tin and copper, should be classified as 
type métal, instead of pig lead ; this percentage of antimony being 
regarded as suflîcient to render the material unfit for the ordinary 
purposes to which pig lead is applied. In his décision the Secretary 
called attention to the fact that the composition under considération 
was only suitable for use as a low grade of type métal ; that there 
was no well-defined standard of type métal, the lead, antimony, and 
tin being mixed by différent manufacturers in différent proportions, 
the proportion used by each being guarded as a trade secret. Thus 
certain grades of type métal contained as high as 25 per cent, of an- 
timony, while others contained only 14 per cent., and stéréotype 
métal and electrotype métal contained only 13 per cent, and 5 per 
cent, respectively. (T. D. 8,147, March 31, 1887.) This ruling of the 
department was adhered to in the décision of January 31, 1890 
(T. D. 9,831), in which it was held that an alloy containing 88.19 
per cent, of lead, 4.01 per cent, of antimony, and .629 per cent, of 
tin (over 7 per cent, being left unaccounted for), should be classified 
as pig lead, and not type métal; the Secretary saying that it was 
not considered expédient at that time to admit as type métal any com- 
position containing a lower percentage of antimony than 9 per cent. 
It is to be observed that it is conceded in the présent case that the 
material in question contains nearly 12 per cent, of antimony. 

In preparing his décision of March 31, 1887, which fixed a stand- 
ard of type métal for purposes of classification under the tariff laws, 
the Secretary had recourse to ail the sources of information open 
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to the government, and the comments he makes on the reports sub- 
mitted to him appiy to the testimony in this case. It was impossi- 
ble to obtain from the witnesses for the défense any définition of a 
standard type métal. Each had his own formula, which he guarded 
as a trade secret. Those who testified that the imported material 
was net type métal, based their opinion upon the looks of it. From 
its appearance, they thought it would not make good stéréotype 
plate. Through much melting, it had become "dead," and would 
need new métal to give it "life." But this, they conceded, was true 
oi ail type métal after being used for a time. 

The testimony of the claimant shows that the stéréotype plates, 
broken in pièces and imported in barrels, had been made out of 
what was once type métal. Type dross refined and cast in pigs 
and old types (15 to 20 per cent.) were melted together and cast in 
plates. The old types were added in order to give the material 
"life," so that it might better be cast into plates. Obviously the 
old types, when melted, cease to be old types. They had passed 
through one of the processes of being remanufactured. They did 
not again become old types, nor did the type dross become old types 
when cast into stéréotype plates and then broken in pièces for ship- 
ment. Old stéréotype plates — even those which hâve been used as 
stéréotype plates — do not become, when broken in pièces, old types. 
The act of July 24, 1897, makes stéréotype and electrotype plates for 
printing dutiable at 25 per centum ad valorem (paragraph 166, 30 Stat. 
151 [U. S. Comp. St. 1901, p. 1643]), and new types dutiable at 25 
per centum ad valorem (paragraph 190), while "types, old, and fit only 
to be remanufactured," are on the free list (paragraph 690). The 
same distinction existed in prior tarifï acts, and under the act of 
March 2, 1861 (12 Stat. 182, c. 68), and July 14, 1862 (12 Stat. 543, 
c. 163), it was held by the Treasury Department that "old stéréotype 
plates broken in pièces" are dutiable under the spécial provisions for 
"type métal" ; such plates not being in any proper sensé "types," and 
not, therefore, entitled to free entry, as claimed, under the provision for 
"types, old, and fit only to be remanufactured." T. D. 1559. 

The casting of the imported material into stéréotype plates may 
be regarded as an admission that it was type métal intended for 
use in making stéréotype plates. Indeed, the witnesses for the 
claimant testified it was run into plates in order to show that it 
could be so cast. Again, the shipment of thèse plates as "old types" 
was a further admission that the material of which they were com- 
posed was type métal. If, as held by the Treasury Department, 
old stéréotype plates broken in pièces are not old types, but type 
métal, so was this material type métal. 

The above facts being those relied on by the claimant, it be- 
came simply a question of law whether the imported material was 
dutiable under paragraph 190, as type métal, or free under para- 
graph 690, as old types. Cadwalader v. Jessup & Moore, 149 U. 
S. 350, 13 Sup. et 875, 37 L. Ed. 764. The court correctly held 
that it was an inferior grade of type métal, dutiable under paragraph 
190. The question whether the goods were invoiced as old types 
with intent to defraud was left to the jury. The charge on this 
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point was entirely fair to the claimant, and, since there was ample 
testimony to sustain the verdict, the judgmenl of the District Court 
must be afBrmed. 



UNITED STATES, to Use of KINNEY, v. BELL et al. 

(Circuit Cîourt of Appeals, Third Circuit. January 18, 1905.) 

No. 23. 

1. Officers— CiEcuiT Court Clekk— Bonds— Right to Stje. 

Though the bond of a United States Circuit Court clerk Is given to the 
United States as sole obligée, it is available to any private sultor to in- 
demnify him for any loss he has sustained by reason of the clerk's de- 
linqueney. 

[Ed. Note.— For cases in point, see vol. 10, Cent Dlg. Clerks of Courts, 
§ 136.] 

2. Same—Eeeor— Record. 

Where, in a suit agalnst a Circuit Court clerk for mlsconduct In refus- 
Ing to flle plaintifC's papers, etc., in a certain suit, plaintiff made profert 
of his statement of claim in his intended suit, and annexed a copy thereof 
as an exhibit to his asslgnments of error filed in the trial court, such ex- 
hibit was a part of the record on error. 

3. Same— State Jtjdges— Judicial Functions— Civil Liabilitt. 

Judges of the courts of common pleas of the state of Pennsylvania, hav- 
ing gênerai jurisdiction, are exempt from civil liability for acts done by 
them in the exercise of their judicial functions. 

[Ed. Note.— For cases in point, see vol. 29, Cent. Dig. Judges, §§ 165-188.1 

4. Same— Papers— Refusal to File. 

Where a statement of plalntlff's claim ofifered for flling in the fédéral 
Circuit Court agalnst certain state judges of gênerai jurisdiction showed 
on its face that plaintiff had no lawful demand or good cause of action 
agalnst the défendants whom he proposed so to sue, he was not injured 
by the refusal of the clerk of the Circuit Court to flle the papers and issue 
summons. 

5. Same— Jurisdiction. 

Where, in a suit by a private person agalnst state judges of gênerai 
jurisdiction, the statement of plaintiŒ's claim did not show diverse clti- 
zenship, or that the action involved a fédéral question, a mère allégation 
that défendants were liable under Rev. St. §§ 1979, 1980 [U. S. Comp. St. 
1901, p. 1262], prohibiting the deprivation of rights, privilèges, and im- 
munities secured by the Constitution and laws, etc., was insufflcient to 
establish fédéral jurisdiction, in the absence of an allégation of facts 
showing a substantial dispute as to the efCect or construction of the Con- 
stitution, or of some law of the United States on the détermination of 
which the recovery depended. 

[Ed. Note. — Jurisdiction of fédéral courts in suits Involving fédéral ques- 
tion, see notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore Pur- 
chaslng Co. v. Boston & M. Consol. Copper & Silver Min. Ce, 35 0. C. A. 7.] 

8. Same— State Laws— Pboceduee— Construction. 

The Pennsylvania procédure act of May 25, 1887 (P. L. 271), authorizing 
the entry of default in case défendants fail to file an affldavit of défense, 
does not entitle plaintiff to a default In the absence of such affldavit, 
where his statement of claim was Insufflcient on its face, and was subject 
to attack by demurrer. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 127 Fed. 1002. 
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Robert D. Kinney, in pro. per. 

Wm, M. Stewart, Jr., for défendants in error. 

Before ACHESON and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought in the 
name of the United States by Robert D. Kinney to his own use. 
The action was against Samuel Bell, clerk of the Circuit Court of 
the United States for the Eastern District of Pennsylvania, and his 
sureties, William F. Donaldson and Charles A. Porter, and was 
upon the officiai bond of the clerk, given to the United States, in the 
sum of $20,000, conditioned that the said Samuel Bell "shall faith- 
fully discharge the duties of his office and seasonably record the 
decrees, judgments and déterminations of the said court and prop- 
erly account for ail moneys coming into his hands, as required by 
law." 

Although the bond of a clerk of the United States Circuit Court 
(as in this instance) is given to the United States as sole obligée, 
yet, no doubt, such bond is available to any private suitor to indem- 
nify him for any loss he has sustained by reason of the failure of 
the clerk to discharge any of the duties of his office. Howard et 
al. V. United States, 102 Fed. 77, 42 C. C. A. 169. 

In the présent case the déclaration or statement of demand of the 
use plaintiff (Robert D. Kinney) set out as his ground of action 
that by his prœcipe in writing he requested and ordered the said 
Samuel Bell, as such clerk, to issue a writ of summons out of said 
clerk's office, "in an action intended by him to be thereby com- 
menced in this own behalf for hearing and détermination in said 
Circuit Court for the purpose of obtaining redress, by due course 
of law, for the deprivation to hîm of certain rights and privilèges 
secured to him by the Constitution and laws, and to which he had 
then recently been subjected to by the persons in the said praecipe 
named as défendants therein, the said persons having perpetrated 
said deprivations by means of certain acts donc by them under color 
of the laws, custom, and usage of the state of Pennsylvania, whose 
duly commissioned and legally qualified officers of its judicial power 
they at the time of their so doing in fact were"; that he delivered 
to the clerk (Bell) his praecipe, together with his statement of claim 
in his intended action, but that said clerk "willfully refused and 
has utterly neglected to issue said writ of summons," and also re- 
fused to file the papers so presented to him. In his statement of 
demand in this case, the plaintifï made profert of his statement 
of claim in his intended action ; and he has annexed a copy of that 
statement, marked "Exhibit A," to his assignments of error filed 
in the court below, which assignments, together with said annexed 
statement, are now before us for considération. We agrée with 
the plaintifï in error that said Exhibit A is part of the record in this 
case. Referring, then, to that paper (Exhibit A), we find that the 
persons against whom the plaintifï, by his prœcipe, ordered a writ 
of summons to issue out of the office of the clerk of the Circuit 
Court, were Thomas K. Finletter, Charles B. McMichael, and Henry 
135 P.— 22 
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J; McCarthy, Judges of the court of common pleas No. 3 of Phila- 
delphia county, and that the acts complained of were donc by them 
while presiding and sitting as judges of said court; those acts con- 
sisting, first, in causing an action which the plaintifï, Kinney, had 
brought against one Hugg to be improperly docketed in the court 
of common pleas No. 3, whereas it should hâve been docketed in 
one of the other courts of common pleas of Philadelphia county, 
to wit, in court No. 4; second, in maliciously, and without justifi- 
cation therefor in law, discharging a rule for judgment against 
Hugg for want of an affidavit of défense in said action against him ; 
and, third, in maliciously, and without justification therefor in law, 
discharging a rule on said Hugg to show cause why the statement 
of claim in said action should not be withdrawn, and an amended 
statement of claim filed, and why the défendant should not file his 
affidavit of défense thereto, or judgment sec. reg., the prsecipe, sum- 
mons, and record to be amended accordingly. 

Although the United States is hère the nominal plaintiff, the 
action was really brought and has been prosecuted by the use plain- 
tifï, Kinney, to recover for an alleged injury sustained by him by 
reason of the clerk's refusai to issue a summons and file the papers 
aforementioned. The basis of the claim hère declared on is the 
supposed right of action the use plaintifï had against the persons 
whom he proposed to sue in the Circuit Court. It becomes, then, 
important to inquire whether he had a right of action which was 
frustrated by the clerk's refusai. Now, it has long been the set- 
tled doctrine both in England and in this country that judges of 
courts of gênerai authority are exempt from liability in a civil ac- 
tion for acts donc by them in the exercise of their judicial functions. 
Fray v. Blackburn, 3 Best & Smith (Q. B.) 576, 577 ; Scott v. Stans- 
field, 3 L,aw Reports, Exchequer, 220 ; 14 English Ruling Cases, 
42 et seq. ; Yates v. Lansing (Opinion by Kent, C. J.) 5 Johns, 283 ; 
Randall v. Brigham, 7 Wall. 537, 19 L. Ed. 285 ; Bradley v. Fisher, 
13 Wall. 335, 351, 20 L. Ed. 646. 

In Fray v. Blackburn, supra, Crompton, J., said: 

"It is a principle of our law that no action wlll lie against a Judge of one 
of tlie superlor courts for a judicial act, thougti it be alleged to hâve been 
done maliciously and corruptly. Therefore the proposed allégation would 
not make the déclaration good. The public are deeply Interested In this 
raie, which, indeed, exists for their beneflt, and was established in order to 
secure the independence of the judges, and prevent their being harassed by 
vexatious actions." 

In Scott V. Stansfield, supra, the Chief Baron said : 

"This provision of the law Is not for the protection or beneflt of a malicious 
or corrupt judge, but for the beneflt of the public, whose interest it is that 
the judges should be at liberty to exercise theiu functions with independence 
and without fear of conséquences." 

In Bradley v. Fisher, supra, the Suprême Court of the United 
States, speaking by Mr. Justice Field, quoted with approbation 
what was said by Crompton, J., in Fray v. Blackburn, supra, and 
further declared — 

"That judges of courts of superior or gênerai jurisdlction are not liable to 
civil actions for their judicial acts, even when such acts are in excess of 
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their jurisdiction, and are alleged to bave been done maliciously or cor- 

ruptly." 

In the light of thèse authorities, it plainly appears on the face 
of his statement of claim that the use plaintiff, Kinney, had no law- 
ful demand or good cause of action against the persons whom he 
proposed to sue in the Circuit Court. How, then, was he injured 
by the refusai of the cleric to issue a writ of summons or file his 
papers ? 

But the record discloses conclusive ground for affirming the 
judgment of the court below. The Circuit Court had no jurisdic- 
tion of the proposed action against the state judges. The plaintiff's 
statement of claim against them did not show diverse citizenship 
of parties. In fact, ail the named parties to the proposed action 
were citizens of Pennsylvania. The proposed action did not in- 
volve any fédéral question. Kiernan v. Multnomah County (C. C.) 
95 Fed. 849. The plaintiff's claim as set forth in his statement v/as 
founded upon alleged malicious and unlawful acts of the named 
défendants, committed by them when sitting and acting as judges 
of the court of common pleas, and while they were engaged in 
administering the laws of the state of Pennsylvania. Clearly, the 
statement of claim in the contemplated suit presented no contro- 
versy arising under the Constitution or laws of the United States 
to give jurisdiction to the Circuit Court. McCain v. Des Moines, 
174 U. S. 168, 171, 181, 19 Sup. Ct. 644, 43 L. Ed. 936. It is true 
the pracipe read, "Issue summons in assumpsit as above, return- 
able according to law, under the provisions of the Rev. Statutes, 
Nos. 1979 and 1980 of the United States [U. S. Comp. St. 1901, p. 
1262]," and the accompanying statement of claim alleged that the 
named défendants were liable "under and by virtue of the provi- 
sions of Sections Nos. 1979 and 1980 of the Revised Statutes of the 
United States." But such a bare allégation does not give jurisdic- 
tion to the Circuit Court of the United States. McCain v. Des 
Moines, supra. In that case the Suprême Court said : 

"The facts alleged must show the nature of the suit, and It must plainly 
appear that It arises under the Constitution or laws of the United States ; 
that is, there must be a real and substantial dispute as to the efifeet or con- 
struction of the Constitution or of some law of the United States, upon the 
détermination of which the recovery dépends." 

Sections 1979 and 1980 of the Revised Statutes [U. S. Comp. St. 
1901, p. 1262] do not confer anv jurisdiction upon the United States 
courts. Hemsley v. Myers (C. C.) 45 Fed. 283, 290 ; McCain v. 
Des Moines, supra. In the latter case the Suprême Court said : 

"The jurisdiction of the Circuit Court dépends upon the act approved 
August 13, 1888, 25 Stat 4.33, c. 866 [U. S. Comp. St. 1901, p. 508], a part of 
which reads as follows : 'That the Circuit Courts of the United States shall 
bave original cognizance, concurrent with the courts of the several states, 
of ail sults of a civil nature at common law or in equity, • • • arising 
under the Constitution or laws of the United States. * ♦ •'" 

The following remarks of the court in Kiernan v. Multnomah 
County, supra, are very apposite to the action which the plaintifï 
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in error proposed to bring in the Circuit Court against the state 

judges: 

"The questions sought to be presented In thla case relate to the interpré- 
tation to be glven to a law of the state, and the complaint Is that this law 
is being misinterpreted and misapplied, to the injury of the plaintiS in his 
rights of property. In ail such cases, where there is not the requisite 
diverse citlzenship and amount in controversy to give the court jurisdiction, 
the remedy for the Injuries complained of is in the state courts." 

As, then, the Circuit Court had no jurisdiction of the proposed 
action against the state judges, it follows that the use plaintiff, 
Kinney, sustained no légal injury whatever by the clerk's non- 
compliance with his prsecipe, and failure to file his papers. 

We hâve not overlooked the point made by the plaintiff in error 
that the défendants were bound to file an affidavit of défense, and 
in default thereof the plaintiff was entitled to judgment. We can- 
not, however, adopt the construction of the Pennsylvania procédure 
act of May 25, 1887 (P. L. 271), which the plaintiff in error presses 
upon us. Notwithstanding the provisions of that act, we think that 
if the plaintiff 's statement of demand is bad in substance, or is in- 
sufificient to show a valid claim, the défendant need not reply by 
an affidavit, but may file a demurrer. That this is good practice 
is recognized bv the Suprême Court of Pennsylvania in Bradly v. 
Potts, 'l55 Pa. 418, 427, 26 Atl. 734. Indeed, we understand the 
court in that case to déclare that the established and only way to 
raise the objection that the statement of demand does not set forth 
a good cause of action is by demurrer. 

The judgment of the Circuit Court is affirmed. 

On Rehearing, Apri] 19, 1905. 

PER CURIAM. Since the reargument this case has again received our at- 
tentive considération, with the resuit that we see no reason to départ from the 
views expressed in our opinion heretofore flled. 



In re KINNEY. 

(Circuit Court of Appeals, Third Circuit. January 18, 1905.) 

Judges— PowEEs Out of Court— Ieregtjlaeity in Présentation oï Motion. 
A judge of the Circuit Court cannot properly take action In a cause 
pending therein on a motion sent him through the mail, and not filed 
with the clerk as required by the rules of the court; and the delivery 
by him to the clerk of a motion and papers in support thereof so re- 
ceived by him, with directions to notify counsel of the rule, was a proper 
disposition of the same. 

Pétition for Writ of Mandamus or Writ of Certiorari. Sur rule 
to show cause. 

Robert D. Kinney, in pro. per. 

Before ACHESON and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. It appears from the answer of the 
Honorable George M. Dallas to the rule to show cause granted by 
this court, and also by original papers accompanying the answer, 
that on September 26, 1904, the respondent received by mail a let- 
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ter from the petitioner, Robert D. Kinney, inclosing the motions 
in writing and affidavits mentioned in his pétition, and that soon 
aftcr the receipt oî the letter the respondent indorsed upon the 
envelope the following mémorandum : 

"Sep. 26, 1904, the within letter, motions and affidavits are placed in custody 
of the Clerk of the Circuit Court, who Is directed to notify the plalntiff and 
counsel for the défendants that considération and action upon such motions 
cannot be taken upon correspondence wlth a judge of the court Eule 16 
appears to be applicable. Geo. M. Dallas, Cir. Judge." 

The envelope and its contents were then handed by the respond- 
ent to Henry B. Robb, deputy clerk of the Circuit Court. 
Section 1 of the rule of the Circuit Court No. 16 is as foUows: 

"AU motions made by counsel shall be la writing and be delivered to the 
clerk to be entered on the minutes and flled; the date of the filing to be 
endorsed by the clerk." 

We think the course which Judge Dallas pursued in this matter 
was entirely right. It was irregular to send to him by mail mo- 
tions for judgment and affidavits in a cause pending in the Circuit 
Court. He could not properly take judicial action upon motions 
sent to him by the plaintiff in a cause through the mail. He made, 
it seemfe to us, a most proper disposition of the papers by placing 
them in the hands of the deputy clerk of the Circuit Court, with the 
above-quoted direction indorsed upon the envelope containing the 
papers. The petitioner should hâve proceeded under rule 16, and 
should hâve called up his motions for judgment in open court, or 
before a judge sitting at chambers. We discover no ground what- 
ever for granting a writ of mandamus or a writ of certiorari. 

The rule to show cause heretofore granted is discharged, and 
the prayer of the pétition is denied. 



RASCOVOR V. AMERICAN LINSEED CO. 

(Circuit Court of Appeals, Second Circuit January 12, 1905.) 

No. 47. 

COBPOBATIONS— POWEBS OF DlBECTOES— VALIDITT OF CONTRACT. 

The directors of a corporation under their gênerai and ordinary powers 
bave authority to incur expense in notifyîng the stockholders of a pro- 
posed scheme of consolidation, or for exclianging the stock of the cor- 
poration for that of another, as a matter of which it is their duty to 
promptly and f ully advise ail stockholders not only in their own interest, 
but in that of the corporation; and, having such authority, the manner 
of giving such notice and the expense to be incurred therefor is a matter 
within their discrétion, and the corporation is bound by a contract made 
by them for the publication of notices to stockholders setting forth the 
scheme, whether it is consummated or not 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon a writ of error by plaintifï below to 
review a judgment in favor of défendant in error, who was défend- 
ant below. The cause was tried in the Circuit Court, Southern 
District of New York. The facts were stipulated, and at the con- 
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clusion of the trial the court directed a verdict for the défendant, to 
which exception was duly reserved. The facts sufficiently appear 
in the opinion. 

Almon Goodwin, for plaîntiflF in error." 
G. W. Murray, for défendant in error. 

Befove LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintiff sues as surviving part- 
ner of the fîrm of Albert Frank & Co. to recover the sum of 
$20,792.19, with interest, on a contract for newspaper advertising 
performed by said firm. The contract was made with the firm by 
the président and vice président of the défendant company assuming 
to act on its behalf in pursuance of a resolution of its board of di- 
rectors. The advertisement was published in the various newspa- 
pers of eight large cities. It consisted of a letter or circular author- 
ized by said resolution to be published, and is as follows : 

"American Linseed Company, 

"New ïork, May 20th, 1901. 

"To the Stockholders of the American Linseed Company: The Board of 
Directors are pleased to report to the stockholders tliat, after matui'e consid- 
ération and délibération, a most désirable arrangement has been effected for 
an exchange of the stock of the American Linseed Company for the stock of 
the Union Lead and Oil Company. 

"The capital stock of the Union Lead and Oil Company, Including that 
necessary to acquire ail the capital stock of the American Linseed Company 
on the terms hereinafter mentioned, to be seventeen million dollars ($17,000,- 
000), said stock being ail of one class Common Capital Stock, one hundred 
and seventy thousand shares (170,000), of one hundred dollars ($100) each. 

"The stock of the American Linseed Company shall be deposited under the 
agreement — copies of which are on file with the dopositaries hereinafter men- 
tioned— to be exchanged for the stock of the Union Lead and Oil Company 
on the following basis or terms: 

"Each share of the Preferred Stock of the American Linseed Company 
shall receive forty-eight dollars ($48) In the stock of the Union Lead and Oil 
Company. 

"Each share of the Common Stock of the American Linseed Company shall 
receive elghteen dollars ($18) in the stock of the Union Lead and Oil Company. 

"The Union Lead and Oil Company reserves the right to refuse to make 
such exchange unless there is deposited for such exchange two-thirds (2/3) of 
each class of stock of the American Linseed Company. 

"The holders of largo amounts of the stock of the American Linseed Com- 
pany bave already signifled their approval of the arrangement, and your 
Board of Directors urge the prompt acceptance thereof by the balance of the 
stockholders. 

"Certificates of stock, duly and regularly assigned and endorsed in blank, 
duly witnessed, with proper revenue stamps attached for transfer, should be 
deposited with the New York Security and Trust Company, No. 46 Wall 
Street, New York City, or the Illinois Trust and Savings Bank, City of Chi- 
cago, upon deposit of which transférable receipts will be issued, exchangeable 
for the stock of the Union Lead and Oil Company upon the consummation of 
the arrangement. 

"Deposits must be made on or before the 5th day of June, 1901, after which 
date no deposits wlU be received except in the discrétion of the Board of 
Directors of the Union Lead and Oil Company and on such terms as they may 
prescribe. 

"By authority of the Board of Directors, 

■"Guy G. Major, Président" 
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«New York, May 20th, 1901. 

•To the Stockholders of the American LInseed Company : Tbe undersigned 
stockholders of tlie American Linseed Company having carefully considered 
the proposed arrangement between the stockholders of the American Linseed 
Company and the Union Lead and Oil Company, hâve decided to exchange 
our stock as per said arrangement for the stock of the Union Lead and 011 
Company. 

"We belleve that the consummation of the proposed arrangement wlU de- 
crease expenses and lower the cost of maufacture, resultlng In large net earn- 
Ings applicable to dlvldends. 

"Inasmuch as the Union Lead and OU Company hâve reserved the right to 
refuse to make such exchange nnless twothirds (2/3) of each elass of stock 
of the American Linseed Company is deposited, we urge the prompt deposlt 
of your stock. 

"FaithfuIIy yonrs, 

"[Hère follow the names of 10 ont of the 15 dlrectors of the défendant cor- 
poratioa]" 

The scheine for exchange of stock turned eut to be unsuccessful, 
its promoters not being able to secure the approval of the holders of 
the prescribed two-thirds of the stock of the défendant corporation. 
The Circuit Judge, in disposing of the cause by directing judgment 
for the défendant, stated his reasons as follows : 

"The case turns upon the power of the dlrectors to bind the corporation to 
the contract with the plaintiflf into which they entered; In other words, 
whether the directors of a corporation hâve authority, when acting under 
their gênerai and ordinary powers, to obligate the corporation for the ex- 
penses of a proposed exchange of stock by ita stockholders for the stock of 
another corporation. Now, necessarily, such a scheme is not a corporate un- 
dertaking. It is one which wholly concerns the individual stockholders. The 
corporation has not reeeived any beneflt from the services which the plaintlff 
has performed. Individual stockholders may hâve reeeived a beneflt, because 
they hâve been notified of what was going on, and had an opportunlty to ac- 
quiesce In it or reject It. As the proposed scheme was not one within the 
power of the dlrectors, they could not bind the corporation for the expenses 
they incurred in earrying It oat. The plaintlff had full notice of the character 
of the scheme when he contracted with the directors. The advertlsements 
inserted upon their face gave him full notice ; conseauently he is not entitled 
to recover." 

The case seems to be one of novel impression. The industry of 
counsel had failed to disclose any authority directly on the point, 
and we hâve not succeeded in finding any. The question hère is 
not as to the expenses, generally, of a proposed exchange of stock, 
but only as to the cost of this particular advertisement ; and as to 
that we are unable to concur with the Circuit Judge. It was a noti- 
fication of what was going on, and, in our opinion, when it cornes 
to the knowledge of a board of directors that some scheme is on foot 
to induce a majority of the stockholders to part with their stock to 
a rival corporation, the directors are not only authorized to advise 
ail the stockholders thereof, but it is their duty so to do, and to 
give such notification promptly. The future career of the corpora- 
tion itself, its increased or decreased activity — indeed, its very ex- 
istence as a going concern — may dépend upon whether such a 
scheme is or is not carried through. No one can tell in advance 
but what timely notice thus given to ail may cause individual stock- 
holders to bestir themselves, to get into communication with oth- 
ers, to procure and exchange information, and thus to organize 
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successful opposition to a scheme which, if it were carried on se- 
cretly with the aid of directors who f avored it, and without exploita- 
tion except to such individual stockholders as lacked the knowledge 
or the force to organize an opposition, might resuit in shutting down 
every plant which the corporation operated, and paralyzing the 
very industry it was created to carry on, or at least might involve 
the corporation in expensive litigation to vindicate its right to con- 
tinue in active business. Undoubtedly individual stockholders re- 
ceive a benefit in being notified of what is going on, but, in our 
opinion, the corporation itself also receives a benefit in having its 
stockholders at ail times fully advised as to everything which con- 
cerns its condition, or which may be expected to alter that condi- 
tion. We would not hesitate to hold it a legitimate charge against 
a corporation if directors should send to every stockholder a printed 
copy of a report as to its condition, or even as to gênerai conditions 
of the industry in which it operated, so that ail might be advised 
as to what environment, favorable or adverse, surrounded it, in the 
hope that some of them might thereby be stimulated to thought and 
suggestion by which the corporation might itself be profited. The 
holding that notification of a proposed scheme such as we hâve hère 
is one which the directors ought to give is determinative of this 
case. Whether the notice shall be long or short, in what form of 
words it shall be couched, whether it shall be sent by mail or adver- 
tised in newspapers are matters of détail, which should be left to 
the directors. Certainly the innocent party who undertakes to pub- 
lish such a notice should not be mulcted because, besides giving no- 
tice of the proposed scheme, it also gives the names of individual 
directors who favor it, nor because it is unnecessarily verbose. 

The judgment should be reversed, and the cause remanded for a 
new triaL 



THB STBINWAT. 

CITY OF NEW YORK v. NEW YORK & H. R. FERRY 00. 

(Circuit Court of Appeals, Second Circuit January 6, 1905.) 

OoixisioN— Stbamboat and Fbbbtboat Ceossing— Steamer too Close Ih- 

BHOBE. 

A steamboat proceedlng through Hell Gâte toward New York held solely 
In fault for a collision with a ferryboat which had just left her slip at As- 
torla, on the ground that she was proceedlng too close Inshore as she 
rounded Hallett's Point, and also for not keeplng her course under the 
starboard-hand rule, although the ferryboat gave the proper signal, and 
her course indicated that she intended to pass under the steamer's stern, 
as requlred by the rule. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Appeal from a final decree of the District Court for the Southern Dis- 
trict of New York dismissing the libel of the city of New York, brought 
to recover damages for injuries received by the libelant's steamer 
Fidelity in a collision with the respondent's ferryboat Steinway, near 
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her slip at Astorîa, East River. The testimony was ail taken in the 
présence of the judge. The opinion below is reported in 130 Fed. 
397. 

E. Crosby Kindleberger, for appellant 
La Roy S. Gove, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The collision occurred near the Astoria 
Ferry slip at half past 12 on the afternoon of October 23, 1902. The 
day was clear, the tide ebb, the wind fresh from the southwest. The 
Fidelity, bound down the river through the western channel between 
New York and Blackwell's Island, rounded Hallett's Point only 60 feet 
from the shore, proceeding at the rate of about 10 miles an hour. At 
this time the Steinway was emerging from her slip intending to make a 
trip to New York. Her speed was about 8 miles an hour. The rules 
applicable to this situation are as foUows ; 

"Art. 19. When two steam-vessels are crossing, so as to involve rlsk of col 
llsion, the vessel which bas the other on her own starboard slde (The Stein- 
way) shall keep out of the way of the other." (The Fidelity.) 

"Art. 21. Where by any of thèse rules one of two vessels is to keep out of 
the way, the other (The Fidelity) shall keep her course and speed. 

"Art. 22. Every vessel (The Steinway) which is directed by thèse mies to 
keep out of the way of another vessel shall, if the circumstances of the case 
admit, avoid, crossing ahead of the other." 

Act June 7, 1897, c. 4, 30 Stat. 96, 101 [U. S. Comp. St. 1901, pp. 2875, 28831. 

The inspectors' rule No. 2 provides that the steam vessel having the 
other on her starboard side shall indicate by one blast of her whistle 
her intention to direct her course to starboard and two blasts if direct- 
ing her course to port, to which the other shall promptly respond. 

It was the manifest duty of the Steinway to avoid crossing ahead of 
the Fidelity and to keep out of her way. It was equally the duty of 
the Fidelity to maintain her course and speed. This she did not do. 
The district judge bas so found and, as he had the advantage of seeing 
and hearing the witnesses, bis conclusions upon disputed facts should 
not be disturbed. That the Fidelity changed her course in direct viola- 
tion of the rule seems manifest. From Hallett's Point her course was 
laid for a point 200 feet west of Blackwell's Island. The collision oc- 
curred opposite the marble yard from 100 to 200 feet from the Astoria 
shore, a point which it would hâve been impossible for the Fidelity to 
reach had she held her course. Instead of being 150 feet from the 
shore she would hâve been well out in the river. Her initial fault was 
rounding Hallett's Point within 50 feet of the shore. She knew that 
she was entering Hell Gâte, the most dangerous bit of water surround- 
ing New York Harbor; she knew that a few hundred feet below there 
was a ferry slip where it was quite likely a ferryboat was going out or 
coming in ; she knew that thèse boats require, and are allowed, ample 
space in which to maneuver in the vicinitv of their slips (The Break- 
water, 155 U. S. 252, 15 Sup. Ct. 99, 39 L.'Ed. 139) and yet she shaved 
the shore so closely that it was not possible to get an accurate view 
of the situation on her port hand until she had actually rounded the 
point. Had she corne down in the centef of the river she could hâve 
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obtained a wider view of the situation and, if danger threatened, would 
hâve had ample space in which to avoid it. 

Her master testifies that he thought the first whistle from the Stein- 
way was intended for the tug C. R. Stone and not for the Fidehty. 
The Stone was proceeding down the river with a tow on a hawser about 
30 fathoms in length and was a little below the ferry slip, in a position 
where a one blast signal would seem to be supererogatory, but as the 
Stone also assumed that it was intended for her the mistake of the 
master of the Fidelity was excusable. There can be no doubt, however, 
that the signal conveyed to him the intelligence that the Steinway's 
wheel was aport and that she was swinging to starboard. Indeed, he 
so States explicitly — 

"As she came out she blowed one whistle, then commenced to turn up 
stream, towards us' under a port wheel, turning to starboard, her head turn- 
Ing to starboard. After she blew to the Stone, she was comlng around — 
swinging around — ^then she blowed another whistle." 

In such circumstances the duty of the master was plain ; he should 
hâve kept his course and, if necessary, should hâve put his own wheel 
to port. Had he done this a collision would hâve been well-nigh im- 
possible. The rule, the signal and the évidence of his own eyes alike 
admonished him to keep on the outside of the Steinway, but instead of 
doing so he attempted to crowd in between her and the Astoria shore. 

It is argued that the Steinway should hâve kept on towards her New 
York landing and that her failure to do so was négligence. ' It may be 
that when the vessels first sighted each other the Steinway was farther 
out from the Astoria shore than the Fidelity, but it must be remembered 
that the latter's course was not parallel to the shore but was diagonal 
across the river and we agrée with the district judge in thinking that 
at no time did the Steinway cross the Fidelity's original course. This 
being so her continuing on across the river, though it might hâve pre- 
vented the collision, would bave been in direct violation of the rule 
requiring her to keep out of the Fidelity's way and also the rule requir- 
ing her not to cross ahead. The Steinway was navigating pursuant 
to her invariable custom with the tide as it was at the time in question, 
her signais were proper, her heîm hard aport and, when the impact 
came, she had almost corne to a standstill. We are unable to designate 
any act of hers which contributed to the disaster. 

The decree of the district court is affirmed with interest and costs. 



HEIDE V. WALLACB & CO. 

(Circuit Court of Appeals, Third Circuit. March 8, 1905.) 

No. 33. 

Dhfaib Compétition— Matteks not Subject to Monopoly— Name and 
Shape dp Confection. 

A manufacturer of a confection composed chlefly of licorlce, and 
formed in diamond shape, with his initiais embossed thereon, and sold 
under the name of "licorice pastilles." tas no exclusive right either in 
the name, which is purely flescriptive, or in the lozenge shape, which la 
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old In use and not indicative of origin ; and another manufacturer of a 
similar article made In tlie same stiape, but witli a différent letter em- 
bossed thereon, and sold under ttie same name, is not ctiargeable with 
unfair compétition, wliere the boxes in whicli the confection is retailed, 
while of the same size and sliape, are dissimilar in. coloring and let- 
tering, so tliat ordinary purcliasers would not be deceived as to the origin 
of the goods. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dig. Trade-Marks and 
Trade-Names, § 81. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. 0. A. 165; 
Lare v. Harper, 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 
See 129 Fed. 649. 

Stephen J. Cox, for appellant. 
Louis C. Raegener, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The assignment of errors in this case 
comprises nine spécifications, but, as is said in the appellant's brief, 
"they, however, may ail be condensed into the statement that the 
court erred in not holding that a case of unfair compétition had 
been made out." 

In Bickmore Gall Cure Co. v. Karns (decided at this term) 134 
Fed. 833, we said : 

"Undoubtedly, where two persons are engagea in selling like goods, neitber 
of them bas, or can acquire, the exclusive privilège to aptly designate and de- 
scribe tbem, or to attractively présent them for sale, with appropriate di- 
rections for their use; but neither of them bas the right to do any of thèse 
things in such manner as insidiously to mislead purchasers into the belief 
that hls wares are those of his competitor." 

This proposition is applicable to the présent case, but the facts to 
which it is now to be applied are very différent from those which 
were presented in the former one. The appellant makes a confec- 
tion composed of licorice and gum, flavored with mint, which he 
calls a "licorice pastille." He forms it in diamond shape, and marks 
it with the embossed letters "H-H," the initial letters of his name. 
The appellees manufacture a similar article, of the same size and 
shape, which they mark with the embossed letter "W," the initial 
letter of their firm name, and this article they likewise denominate 
"licorice pastille." In doing this they invade no right of the ap- 
pellant. The latter has no monopoly of the manufacture or sale of 
a comfït of licorice and gum, nor could he acquire the exclusive 
privilège to make it of a particular size or shape. Thèse matters 
are characteristic of the article itself, and no dealer is entitled to 
impose restrictions upon his competitors with respect to them. 
They do not necessarily or naturally point to the source of origin 
of the goods, and if, by asserting appropriation for that purpose of 
an especially attractive size and shape, a manufacturer could obtain 
for himself alone the advantage to resuit from the superior attract- 
iveness so attained, he might readily, not merely protect himself 
against unfair compétition, but relieve himself from any compétition 
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whatever. It îs clear, too, that the fact that there is a raised device 
on the product of each party affords no ground for complaint by 
the appellant. If his symbol had been copied, or even simulated, by 
the appellees, a .différent case would hâve been presented ; but the 
letter "W" on the appellees' pastilles is quite distinctly formed, 
and even upon the most casual observation, could not be mistaken 
for the letters "H-H" upon those of the appellant. So far, there- 
fore, from having a misleading effect, the tendency of the appellees' 
device is to prevent misconception. The name "Licorice Pastilles," 
while it accurately dénotes the things made, does not at ail indicate 
by whom they are made. Licorice may be called "licorice" by any 
one, and "pastille" — a well-known word, though borrowed from the 
French — is a peculiarly appropriate désignation for such an article 
as is hère in question ; and that it had been actually applied to the 
same character of goods prior to the appellant's application of it to 
his licorice confection, the opinion of the court below sufficiently 
shows. Consequently, the two words as joined in the term "lico- 
rice pastilles" constitute a descriptive appellation, which ail per- 
sons may use, and which is not susceptible of exclusive appropria- 
tion by any person. 

The small boxes in which the pastilles of the appellees are sold 
to consumers are of the same size and shape as those of the appel- 
lant, but such boxes are, and long hâve been, commonly used for 
packing similar wares, and even if the appellant had been the first 
to use them for packing licorice pastilles, he would not thereby 
hâve obtained a monopoly of their use for that purpose. The two 
boxes are strikingly différent in their color and markings, and while, 
of course, purchasers desiring to buy pastilles of licorice, without 
caring by whom they had been made, would accept indifferently 
either those of Heide or of Wallace, yet it is not at ail likely that a 
purchaser desiring to buy Heide's and not Wallace's, would be led,. 
by any similarity of the respective packages, to accept the latter 
supposing them to be the former. Van Camp Packing Co. v. Cruik- 
shanks Bros. Co., 90 Fed. 814, 33 C. C. A. 280. As was said by the 
learned judge below, the box of the appellant "is in mixed red and 
blue, set off with gilt, with the diamond trade-mark prominently 
displayed; while the defendant's package is predominantly yellow, 
with an entirely différent style of letter in red, shaded with white 
on a black background, with their name written below. There is 
nothing whatever to suggest an attempt to catch the unwary pur- 
chaser and inveigle him into taking the one when he was seeking 
the other, nor could the most careless be deceived, except as he wa^ 
m reality unconcerned as to which he got." 

The decree of the Circuit Court is afifirmed. 



tmiTED STATES V. MILLER, SLOAN * WRIGHT. Si9 

UNITED STATES v. IIAIIN. 

(Circuit Court of Appeals, Second Circuit December 8, 1904) 

No. 38. 

O0STOMS DuTiES— Classification— Half Peabls. 

Half pearls, consisting of the better part of the true pearl, from 
which blemishes or flaws bave been renioved by sawing or splitting, and 
which are not adapted for stringing, but are chiefly used for jewelry set- 
tings, are dutiable by similitude, under paragrapb 436, Tariff Act July 
24, 1897, c. 11, § 1, Schedule N, 30 Stat. 192 [U. S. Comp. St 1901, p. 
1676], covering pearls In their natural state, not strung or set. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 131 Fed. 1000. 

Chas. D. Baker, for appellant. 
Comstock & Washburn, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judg-es. 

PER CURIAM. Affirmed in open court 



UNITED STATES v. MILLER, SLOAN & WRIGHT. 
(Circuit Court of Appeals, Second Circuit. December 7, 1904.) 

No. G9. 

1. CusTOMS DuTiEs— Classification— Pbinting Papeb— Iïandmadk Papee. 

Held, that handmade prlnting paper, sultable for booUs and newspapersr, 
Is more specifically provided for under paragrapb 396, Tariff Act July 24, 
1897, c. 11, § 1, Schedule M, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1071], 
as "prlnting paper » • • suitable for books and newspapers," tlian 
as "handmade ♦ • • paper," under paragrapb 401 of said act, 30 StaL 
189 [U. S. Comp. St. 1901, p. 1672]. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 128 Fed. 469. 

Chas. D. Baker, for appellant. 
Albert Comstock, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Affirmed in open court. 
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UNITED STATES V. McCONNAUGHBT et al 

(Circuit Court of Appeals, Sixth Circuit. Mareh 8, 1905.) 

No. 1,365. 

lîES JuDic ATA— Action bt United States. 

A judgment agalnst the United States in an action brought by the ad- 
ministrator of a deceased volunteer soldier, who dled while an imaate 
of a national soldiers' home, to recover the amount of certain pension 
money whlch had been paid to the treasurer of the home on account of 
such soldier, whlch judgment was paid by the government, rendors ail 
questions as to Its right to such pension money res judicata, and It can- 
not maintain a second action agalnst the admlnlstrator to recover the 
money back. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Sherman T. McPherson, U. S. Atty., and Thomas H. Darby, Asst. 
U. S. Atty. 
Gottschall & Limbert, for défendant William S. McConnaughey. 
U. S. Martin and C. H. Kumler, for défendant State of Ohio. 

Before LURTON and SEVERENS, Circuit Judges. 

FER CURIAM. The plea of res adjudicata is good. The record 
of the former judgment shows that the same question was involved 
in the suit of McConnaughey, administrator of Hoflfman, against 
the United States, which was attempted to be relitigated in this 
case. That judgment determined that the plaintiflf in the former 
suit was, as the personal représentative of Johann Hofïman, entitled 
to receive and hold the remainder of unexpended pension money 
paid to or on account of Hofïman. Having recovered the same from 
the United States, they are net now entitled to hâve same paid 
back again by reason of any new right or title asserted herein. 

Judgment affirmed. 



WEST V. BOBERTS et al. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1905.) 

No. 1,366. 

1. Tbiai^— Bffect of Motions bt Both Parties toe Direction of Verdict. 

Where both parties move for direction of a verdict, It is an affirmance 
on the part of each that there Is no dlsputed question of fact which 
could operate to deflect or control the questions of law. 

[Ed. Note. — For cases In point, see vol. 46, Cent. I)lg. Trial, § 400.] 

2. Public Lands— Louisiana State Swamp Lands— Pre-emption Eights. 

Pre-emption rights cannot be acquired, under Act La. No. 21, p. 31, 
of 1886. in lands whlch bave been granted to one of the levée boards of 
the State. 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 



NATIONAL TUBE CO. V. SPANQ. 351 

J. D. Wilkînson, for plaintifF in error. 

E. H. Randolph, E. W. Sutherlin, W. P. Hall, and A. J. Murff, for 
défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the trial in the lower court each party requested 
the court to instruct the jury to return a verdict in his favor, and there- 
by each affirmed there was no disputed question of fact which could 
operate to deflect or control the question of law. See Beuttell v. 
Magone, 157 U. S. 157, 15 Sup. Ct. 566, 39 L. Ed. 654. The trial judge 
gave the peremptory instruction in favor of the défendant, and therein 
followed McDade v. The Bossier Levée Board, 109 La. 627, 33 South. 
628, and Hall v. Levée Board, 111 La. 913, 35 South. 976. 

The ruling of the trial judge was correct, and the judgment of the 
Circuit Court is affirmed. 



NATIONAL TUBE CO. v. SPANG et al. 

(Circuit Court of Appeals, Third Circuit Feb. 1, 1903.) 

No. 7. 

Patents— Invention— Mantjfacttjre of Tubing. 

The Patterson patent, No. 581,251, for the manufacture of tubing, cov- 
erlng the method by charging the plates into the furnace from the rear 
and withdrawing them from the front by means of tongs or other suit- 
able deviee, whieh also dravvs them through the welding bell, is void for 
laclî of patentable invention. The advantages of baclj charging in the 
manufacture of such pipe, as was practiced in the making of lap-weld 
pipe, were previously known, and It was practiced by at least one method. 
The method of the patent was merely a part of the steady évolution and 
development of the art in mechanieal means, not involving invention. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 
For opinion below, see 125 Fed. 33. 

James L Kay and John R. Bennett, for appellant. 
Wm. L. Pierce and Frédéric H. Betts, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This suit was brought by the appellant, 
the complainant below, for alleged infringement of letters patent 
No. 681,251, granted April 20, 1897, to Peter Patterson, for an im- 
provement in the manufacture of tubing, and by him assigned to 
the appellant, the complainant below. 

The State of the art to which the alleged invention applies, is thus 
described in the spécifications of the patent in suit: 

"My invention relates to the manufacture of butt-weld pipe or tubing from 
flat métal plates or strips, its object being to overcome certain existlng de- 
fects and difficulties in thls art and to facilitate the manufacture of the tub- 
ing, both as to the heating of the plates from which the tubing Is formeâ 
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(Includlng the tîme consiimed for heating and the even heatlng of the same) 
and the ease of worklng, both for feedlng the plates to the fumace and the 
wlthdrawal of the same therefrom. ïhls class of tublng is formed of com- 
paratively thln flat métal plates or strips, which are ralsed to a welding 
heat In a fumace and are then drawn through bell-shaped dies known as 
'weldlng-bells,' In which the flat strips are bent Into circular form and their 
edges butted together with suffieient force to cause them to weld. The bot- 
tom of the heating fumace bas generally been (ormed of sand, gravel, or like 
loose material to withstand the high heat, receive the cinder produced by tbe 
raelting and oxidation of the métal, and permit the plates to slide easily, and 
has been sUghtly inclined from front to rear to provide for the discharge of 
the cinder at the rear end of the fumace. 

"The usual way of preparing the flat plates prlor to heating and drawing 
them through the welding-bells has been to suitably trim the end to be in- 
troduced Into the bell and thereby form a tongue thereon, and to bend up the 
odges of this tongued portion slightly to Impart to It a tendency to turn in 
the bell in the direction in which the edges are bent, and either to secure to 
this tongued end a drawing-rod termed a 'tag' prier to heating the plate or 
to grasp the tongued end of the heated plate by tongs, and by the tag or the 
tongs draw it through the welding-bell. The regular method of heating the 
plate has been to introduce it wlth the square or untrimmed end foremost 
into the same end of the furnace from which the plate is to be withdrawn, 
and when the plate is heated to draw it out by means of the tag or tongs 
applied to the opposite or tongued end, so that the end of the plate which 
first enters the furnace is the last to be withdrawn therefrom. The plates 
or strips are thin and flexible and are generally from eighteen to tweuty feet 
in length. They are diflSicalt to handle, bending and sagging In the hands 
of the workmen, and are liable when pushed into the furnace to scrape over 
and tear up the loose gravel bottom', ko that It is found necessary to turn up 
the square or untrimmed end of the plate which is flrst Introduced to enable 
It to slide over the loose furnace-bottom. 

"The foregoing method of manufacturing butt-weld pipe has several ob- 
.lectlons or defects, among which are the following : The heat of the furnace 
is so high that the time required to Introduce the plates (which are generally 
of comparatively thin métal) and to withdraw them is a material part of the 
time required to bring them to the welding heat, and as the square end of 
the plate Is the part first introduced into the furnace and the last part with- 
drawn therefrom the edges of that portion of the plate are often too highly 
heated before the edges of Ihe opposite or tongued portion (which Is connect- 
ed to the drawing- ta g or is to be grasped by the tongs) are at a sufficlently 
high heat for welding, and consequently If the plate be left la the furnace 
untU the edges throughout Its entire length are brought to the welding heat 
some portion or portions are very llable to become overheated, to become too 
soft, or to be burned, as above referred to. 

"Another practical difflculty arising from the Introduction of the plates Into 
the same end of the furnace from which they are withdrawn Is the interfér- 
ence between the gangs of men who handle and introduce the plates, known 
as the 'feeders,' and the 'welder,' who controls the heat of the furnace, dé- 
termines the time of heating, and superintends the wlthdrawal of the plates, 
both of whom must be statloned and work at the same end of the fumace. 
This Interférence necessarily delays the work, especlally where several plates 
are heated in the furnace at the same time, and as soon as one Is withdrawn 
another Is Introduced. Furthermore, this charging of plates in at the same 
end of the furnace from which they are withdrawn rendors it impracticable 
to employ mechanleal charges for feeding the plates to the furnace. 

• *•**••••• 

"It is the object of my invention to overcome the objections, defects, and 
dMculties hereinbefore enumerated ; and to this end the invention consists, 
generally stated, In the method of making butt-weld pipe or tublng from 
thin flat plates or strips of métal, hereinafter more fully described and clalm- 
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ed, by Introduclng the strlp or plate longittiainally through the rear end of 
the furnace Into the furBace-chamber, ralslng Its edges to substantlally uai- 
form weldlng beat throughout its length, and drawing It by the end first In- 
troduced from the furnace at the opposite end thereof and through a weldlng- 
bell or bells, and thereby forcing the opposite edges of the plate into abut- 
tlng and weldlng contact" 

The daims of the patent are as follows: 

"(1) The herein-described method of forming butt-weld tuWng from flat 
plates or strips of métal, whlch consista in Introducing a flat plate longltn- 
dinally through the rear end of a furnace Into a fumace-chamber, raising 
its edges to substantlally a uniform weldlng beat throughout its length, and 
drawing It by the end flrst introdueed through the opposite or front end 
of the furnace and through a welding-bell, and thereby forcing Its edges to- 
gether and welding it into tubing, substantlally as set forth. 

"(2) The herein-described method of forming butt-weld tubing from flat 
plates or strips of mctal, whlch consista in trimmlng and bending one end of 
a plate so as to form a ralsed tongue thereon, inserting the plate with Its 
raised tongue end foremost through the rear end of the furnace Into the fur- 
nace-chamber, raising its edges to substantlally a uniform welding heat 
throughout its length, and drawing it by the raised tongued end through the 
opposite or front end of the furnace and through a weldlng-bell, and thereby 
forcing its edges together and welding it Into tubing, substantlally as set 
forth. 

"(3) The herein-described method of forming butt-weld tubing from flat 
plates or strips of métal, whlch consists In feeding a séries of flat plates suc- 
cessively side by slde through the rear end of a furnace into the furnace 
chamber, raising their edges to a welding heat thereln In the respective posi- 
tions in whlch they rest when so fed, and drawing them successively by the 
ends flrst introdueed from the opposite or front end of the furnace and 
through a weldlng-bell, and feeding in a fresh or cold plate In line with the 
one being withdrawn, substantlally as set forth. 

"(4) The herein-described method of forming butt-weld tubing from flat 
plates or strips of métal, whlch consists In feeding a séries of flat plates suc- 
cessively side by side through the rear end of a furnace Into the furnace- 
chamber, raising their edges to a weldlng heat thereln in the respective po- 
sitions In whieh they rest when so fed, and drawing them successively by 
the ends flrst introdueed from the opposite or front end of the furnace and 
tlirough a weldlng-bell, and feeding In a fresh or cold plate In line with the 
one being withdrawn, and before it has been entirely withdrawn, from the 
furnace, substantlally as set forth. 

"(5) The herein-described method of forming butt-weld tubing from flat 
plates or strips of métal, whieh consists in trimmlng and bending one end of 
the plate so as to form a raised tongue thereon, inserting the plate with Its 
raised tongue end foremost through the rear end of the furnace into the fur- 
nace chamber, raising its edges to substantlally a uniform welding heat 
throughout its length, grasping the raised tongued end by means of tongs or 
simllar devices, and drawing the plate thereby through the opposite or front 
end of the furnace and through a weldlng-bell, and thereby forcing its edges 
together and welding It Into tubing substantlally as set forth." 

The défenses were nonpatentability, by reason of lack of inven- 
tion, and noninfringement. The court below sustained the first 
défense, and the second défense of noninfringement was, therefore, 
not considered. The opinion of the learned judge in support of his 
conclusion is elaborate, and covers the case so completely, that we 
adopt the same as the opinion of this court. It is as foîlows : 

"Bufflngton, J. This is a bill flled agalnst Spang, Chalfant & C!o. by the 

National Tube Co., assignée of patent No. 581,251 granted April 20, 1897, to 

Peter Patterson for manufacturing tubing. Infringement of ail claims Is 

charged. The défenses are invalldity of the patent and noninfringement 

135 F.— 23 
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Thé patent concerna pipe maklng. In that art long strips of wrought Iron or 
Steel of sultable wldth are brought to a prroper weldlng beat. In one method 
thie strips are drawn through a flared or bell-mouthed ring wtiich gradually 
ronïids the strip into dlmlnishiug clrcular form as It passes through its les- 
«enlng diameter and the bell at the outer and smallest openlng forces the 
edges to abut and weld. Thls method Is called butt-weldlng ; its product 
butt-weld pipe. In the other method the sides of the strlp are flrst skived 
or beveled and then passed over a mandrel and through roUs whereby the 
edges are made.to overlap and weld. Thls Is called lap-welding; and the 
product lap-weld pipe. Biitt-weld pipes were succéssively made prlor to the 
patent In suit, Whlch ' was for an Improvement In ohe step of the process 
and did npt, It wlll be observed, create a new article of manufacture. The 
product of thé patented as well as the former process continues to be styled 
butt-weld pipe. In the art antedating the patent the high beat required to 
bring the strips to a Ijutt-welding point was secured by the use of réversible 
reverberatory furnaces whlch ran approxlmately 3.000°. Ùnder such high 
beat the strips required rapld handling, since If net wlthdrawn at the melting 
point the Iron was burnçd. As thèse strips were fed in at the front of the 
furnace and the ends flrst subjected to beat were last wlthdrawn It was 
manlfest that when a weldlng beat was reached at the end làst introduced 
the other end mlght by the time It was wlthdrawn be burued. Thls danger 
was lessened by furnace construction, by which through graduated valves 
the beat was In a measure, if not indeed wholly controUed, for as Mr. Con- 
verse, complalnant's président, said: 'My own impression is that the différent 
exposure — that the différence of tlme of exposure of front chargiug was com- 
pensated by beat distrlbuted in the furnace.' It was also l^nown that to 
«uccessfully weld a strip its center should not reach as higb beat as the 
edges, for a stiiT center malntalned the form or contour of the pipe under the 
strain of weldlng the abuttlng edges. In securing thls resuit it was recog- 
nlzed that it was préférable to allow the strips to remain in the position In 
whlch they were originally chargea and withdraw them from that point 
rather than to shlft them to the common witbdrawing one. The advantage 
of thls stationary or qulescent position of eharging is due to the fact that 
when the eold strip is introduced it speedily absorbs beat from beneath, and 
as tbis absorbed beat is added to by the beat from the furnace arch or body 
above It the strlp soon becomes superbeated and returns its beat to the strlp 
of the furnace floor beneath It Thls absorption of beat from the strip by 
the floor tends to keep the central Une of the strlp relatively cooler and glve 
it that stifC body whlch aids in weldlng the abutting edges. If, however, 
the strlp were nioved from its original position to one which was and had 
been subjected to the beat radlatlng from the furnace arch, the strlp instead 
of losing beat to the floor at thls point of the process would absorb more 
from it. The advantage Of qulescent heatlng was known and appreclated and 
its advantages sougbt for through the agency of a shlfting or movable work- 
ing bench. An example of thls is seen iu the table o( Patterson himself 
shown in patent No. 416,374, whereby he sougbt to 'overcome the necessity 
of handling the plates after they are placed in the furnace and so provide 
for the more regular and even heatlng of the plates,' through the agency of 
a movable work bench. Another practlce In the prior act which deserves 
careful considération In forming a just estlmate of the patent In suit was 
the means used to draw the strips from the furnace and through the welding- 
bell. The prior practice'until a short time before the patent in suit was by 
means of a draw bench and a 'tang' or drawlng rod and Is described by 
Patterson in bis patent No. 416,374, before referred to, as follows: 'The most 
approved method of maklng thls butt-weld tubing heretofore practlced bas 
been to weld a rod to the end of the plate from which the tube is to be 
formed and bringlng thls plate to a weldlng beat In a suitable furnace and 
draw the plate by means of said rod through a beU shaped die, generally 
termed a "bell," the sides of the plate being turned over so as to bring it 
to tubular form, and the edges of the plate being butted and compressed 
together within the die and so welded. In weldlng tubing in thls manner 
a long draw bench has heretofore been employed, the draw bench being 
mounted stationary before the mouth of the weldlng furnace, and the draw 
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bench having at Its forward end a holder to support the weldlng die or bell, 
and a chaln travellng In sald draw bench, and a biaggy running on a track 
on the draw bench and acting to draw the blank through the die by flrst 
engaglng with the "tang" or drawing rod secured to the tube-blank, and then 
engaging with the traveling chaln and so drawing the blank through the 
welding die or bail.' Moreover, prier to the patent In suit the gênerai prin- 
ciples and advantages of charging métal at the rear of a furnaee were known 
and appreciated. It was seen that it prevented congestion at the furnaee 
front and that the gênerai beneflts naturally Incident to a continuons straight- 
away process followed. Front charging of billets and slabs was the common 
practice, but about 1870, when the use of Siemen's regenerative furnaces 
in pipe-making eliminated eoal smoke from such furnaces rear charging was 
and has since been followed in heating skelp for lap-welding. With the ex- 
ception, however, of the Crâne practice referred to later no step toward rear 
charging was taken in butt-weld furnaces. The reason for this seems appar- 
ent in the limitations imposed by the use of tangs, since it was impracticable, 
if not indeed, impossible to charge a strip from the rear of a furnaee with 
a tang welded to its nose. In the flrst place the tang end could not be slid 
along the furnaee floor, and even if it could hâve been it would bave been 
so hot it could not be handled to shift the strip or to pass it through the 
welding bell and attach it to the draw buggy. Not only was the tang an 
impediment to back charging, but it was an expensive factor in that it requlred 
a preliminary heating and the labor of welding It on and shearing it off. 
The desirabillty of using tongs Instead of tangs was appreciated, but the con- 
ditions under which tongs had to be used were such that it was a difflcult 
thing to devise them. In tlie flrst place they had to operate at long range ; 
second, their size must be such that the gi'ipping end could pass through the 
welding-bell, and third their grip must be such that they could stand the 
jerk or strain of instantaneous engagement to a chain moving at the rate of 
several hundred feet a minute and at that rate grip and start a strip of 
Iron twentj'-flve feet long and draw it at a rapid rate through the welding- 
bell. From thèse conditions and difliculties It wlll be apparent that the 
use o< tangs and the lack of tongs would completely prevent any attempt at 
back charging. This is clearly and forcibly shown in the aflSdavit of Saun- 
ders filed in the Patent Office in the application for the présent patent and 
the testimony of Simpson in the présent case. Saunders' aflidavit was: 'Up 
until within a short time of the invention made by Sir. Patterson, the almost 
universal custom In making butt-weld tubing or drawn tubing was to employ 
what were termed "drawing tags," which were secured to the front end of 
flat plates, the plates being pushed Into the furnaee from the same end as 
that from which they were withdrawn. * • * It would bave been im- 
practicable to introduce them from the other end for two or three good rea- 
sons, the principal one being that the tag would hâve become heated In 
passing through the furnaee, so that the welder could not grasp the tag and 
so manipulate the plate In the furnaee, and furthermore, that the tag would 
be liable to catch on the bottera of the furnaee and tear up the bottom, or 
direct the plate out of its proper course. I bave never known it to be at- 
tempted. • • • The use of tongs for drawing the plate from the furnaee 
was practically only expérimental up until within a short time of Mr. 
Patterson's making the Invention, as it was difflcult to provide tongs which 
would hold sufficiently well to the plate, and yet pass through the welding- 
bell.' The testimony of Simpson was: 'Q. 12. IIow long did you continue 
to use the bell and the tag-welded plate as a means of handling the plate 
and drawing it through the bell as the principal way of making your pipe? 
A. Up to about 1893 ; that Is, up to the time I left in 1803. Q. 13. Up to 
that time had you known of any better way in practical use of making butt- 
'weld pipe than by welding the tag onto it, as you bave described? A. No.' 
The difflculty in devising such tongs is stated by Doyle: 'The difflculty in 
devising such tongs lies in the faet that they must be slender enough to 
allow their passage through the bell, and at the same time hâve sufficient 
strength for the required drawing of the plate through the bell.' A careful 
ôxamination of the proofs in this case, and in that aspect we may say they 
are practically unquestloned, satisfles us that the absence of such tongs was 



356 135 FBDBBAL REPORTER. 

a prohibitive step to the use of baclc charglng methods and In our Judgment 
the conclusions drawn by Dr. Sellers, an expert, and Henderson, a practlcal 
superlntendent, are justifled by the proofs In thls case. The former says: 
'A. The chlef, and I might almost say the only, impediment In the way of 
back-charglng was the non-lnveution of any means of drawing the plate out 
of and through the bell except by meana of a tag welded to the bar ready for 
the opération of passlng this tag and the pipe through the bell, and la now 
done by the Ingenious tongs that hâve been gradually evolved to take the 
place of the welded or otherwise attached tag, the use of whlch necessitated 
the front-charging method.' The latter says: 'A. The reason for not char- 
glng skelp into the rear end of butt-welding furnaces was the absence of a 
suitable device wlth whlch to wlthdraw the flat sheet from the front end of 
the furnace; in other words, we were unable to secure a pair of tongs over 
which we could slip the welding-bell and whlch would be at the same time 
slender enough and having sufflcient tenaclty when grlpping the sheet of 
iron to pull the same through the weldlng-bell without slipping olï and 
allowlng the sheet to remain In the furnace, thus eausing what we would 
term a "cobble." The whole question of back-charglng hinged on the question 
of a suitable appliance for wlthdrawlng the sheet from the front end of the 
furnace, and until this was acconiplished we used what is commonly known 
as the "tang method" of making butt-weld pipe.' Indeed, the fact that no 
tong has yet been devlsed for handllng small-slzed pipe, say an eighth to a 
quarter of an Inch, and that they continue to be made by the front-charge 
method is illustrative of what for a time restricted the larger sized pipes 
to front-charge furnaces. And that the tongs were the lacking factor is 
shown by the practice in lap-weld furnaces. There tongs had been devlsed 
by which the skelp could be satisfactorily grlpped, and back-charglng was 
therefore practiced. But the tongs that were suited to that practice and to 
the relatively moderate cherry-red beat there employed, would not meet the 
requirement of grasping strip raised to the melting point required in butt- 
welding. The ditference is set forth by the witness Henderson, who says: 'A. 
The condition of the flat sheet or strlp of métal when drawn through the skelp- 
ing box from the front end of the skelping furnace, was what was commonly 
known as "cherry-red beat." The skelping tongs which grasped this plate 
had an entirely différent work to perform as compared wlth a pair of tongs 
suitable for grasping a flat sheet or strlp of métal heated to high welding 
beat which were to be drawn through a small welding-bell. In the first in- 
stance the tongs were quite short and were mounted on a buggy. Sufficient 
pressure could be put on thèse tongs by the use of a puUey hook, whlch 
iwould make them grasp the plates tenaciously enough to allow them to be 
drawn through the skelping die while In the welding tongs, whlch of necesslty 
had to be long and slender. Great trouble was experlenced in securing 
tongs which would retaln Its hold on the plate when puUed through the 
welding-bell.' But in spite of this drawback the art was not without its 
development in back charglng of strlps for butt-welding. What Is known as 
the 'Crâne method' was in use previous to the patent and is still used as a 
successful method of butt-welding by back charglng. In this practice the 
furnace was open at the front, the welder and front sllder worked from that 
point and together moved the plate from the second position forward to the 
final working point. At one side It had a stationary work bench provided 
wlth bell, buggy and movable chain and the strips were charged by a sta- 
tionary mechanical charger placed at the diagonal corner from the work 
bench. Instead of a réversible furnace, one In which the beat was generated 
on one side and the exlt flue on the other was used. A picker man or rear 
slider was stationed at the rear opening who moved the plate from its first 
to its second position, from which point they were moved to the third and 
fourth position by the front slider and to the fifth or final position by the 
welder. This device showed the application of the gênerai principle of back 
charging to the butt-weld art; as an incident to that method it showed the 
uniformity of heating obtalned by opening the rear end and thus avoidlng 
the beat non-uniformity which necessarily came from a closed rear furnace 
section ; It also incidentally showed equallty of time of beat subjection. Not 
only was the end of the strip flrst Introduced first withdrawn, but the wUole 
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atrlp as ît was shlftlng toward the botter working side was unlformly sub- 
jected to the hlgher beat zones horlzontally. 

"In this State ot the art the Idea occurred to Patterson, the patentée, to 
dispense with tangs, charge the strlps at the back of a butt-weld fnrnace, 
allow them to remain In such Initial position, grip them with tongs and with- 
draw them therefrom at the front of the furnace by means of hls shifting 
draw beneh. ThIs eonstitutes hls process. It was embodled In a furnace 
buift at McKeesport in October, 1894. That furnace dlffers from the Crâne 
method In this that the plates are Initially charged in the position from which 
tbey are flnally drawn. In that respect Patterson hlmself says: 'My under- 
standlng of the Crâne apparatus is that a flat plate or strlp of métal is 
charged In between a plate and the bridge wall, and when so charged Into 
the furnace tbey are moved laterally to the place of witbdrawal. With 
thls exception the Crâne apparatus Is practically the same as the apparatus 
at McKeesport' Subsequently, to wlt, on Marcb 18, 1896, the National Tube 
Works Company, as assignée of Patterson, made application for the patent 
in suit which was granted Aprll 20, 1897. Did this device Involve patentable 
novelty? In considering that question we naturally Inquire of the steps or 
means through which an invention Is reached. A long séries of futile ex- 
périmental efCorts resulting in a solution in some unthought of way sometlmes 
serves to aid In showing inventive character. The présent case is singularly 
free from any effort of that klnd. The plan of rear charging simply occurred 
to Patterson several years before he reduced it to praetice. It seems to hâve 
come to him and been suggested by the use of hls movable di-aw bench as a 
means of increasing production. He says: 'A. On December 3, 1889, I was 
granted a patent No. 416,374, for an apparatus for welding. Thls invention 
covers the movable draw bench, and It was when we put this draw beuch 
in opération and were experimentlng with it to Inerease our production in 
butt-weld tubing, that the thought of charging the plates into the rear of the 
furnace occurred to me. It was not more tban a thought at the time, and as 
time went on it would return to my mind, especlally when we were strug- 
gling with the difflcultles of gettlng uniform beat on the plates for the making 
of butt-weld tubing. I hâve a distinct reeollection of telUng Mr. Pierce In 
1893, who was the manager of the pipe mills of our company at that time, 
of my Idea of making pipe by charging the plates from the rear of the fur- 
naces, but Mr. Pierce did not glve me very much encouragement and time 
went on, and it was not until the fall of 1894 that I was permitted to hâve 
a furnace buUt in which to carry ont my Idea of back charging.' Referring 
to his talk with Pierce he says: 'A. My conception was to charge the plates 
into the furnace on certain Unes, and I so disclosed it to Mr. Pierce. I also 
stated that If allowed to build a furnace of that klnd that I would use my 
movable draw bench, so as not to move the plates in the furnace, as was 
the custom in front charging.' The conception, whatever its character, was 
then complète. There were reasons why it remalned unused so long. The 
tang method prevented its use, and Mr. Converse objected to the heavy ex- 
pendlture involved in furnace reconstruction and In the adoption of a process 
which Involved dividing the responsiblllty for furnace control between the 
charger and the welder. Thls latter objection proved unfounded, and when 
permission was received to construct a back-charglng furnace complète plans 
were drawn, the furnace constructed according to them and at once put In 
opération without any expérimental work. Mr. Converse says: 'I remember 
ordering the change of this furnace and seeing the work done and afterwards 
hearing from Patterson other Ideas he had which Included this back charging. 
I do not recall any other objection than our heavy expenditure which would 
be incurred by such a radical change other than the taklng away from the 
old welder to a great extent the control of charging his furnace. I refer 
more particularly not to means of charging, but to the quantifies and time.' 
In View of thèse facts and statements It seems to us that the idea of back 
charging sinpply and naturally occurred to Patterson as a means of usîng his 
patented movable draw bench and thereby Increasing production. This Is 
strengthened by Mr. Converse's estimate of the invention. He says: 'My 
own impression is that * • * the great advantage derived from the back- 
charglng methods as against front-charglng methods were far better facilities 
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for charging without Interrupting the welder or Interfering wltli hls work — 
continulty of présentation, and as I hâve before stated, the enormons Increase 
in production for beat and labor unit' As conflrmatory of the view that the 
improvement in method hère involved was mechanleal and commercial and 
did not call into exercise Inventive geulus, It will be noted that near this 
same time other persons had thought of back charging for butt-welding and 
that they v^ere seeking to devise tongs as a means of securing it The diffl- 
culty was not in the lack of conception of back charging, but in the ladk of 
tongs to make its adoption possible. ïhese facts are to be regarded not as 
anticipations or prior conception to Patterson, but simply as evidencing the 
fact that the back charging of a butt-weld furnace was a mechanical con- 
ception which naturally oçcurred to other persons near the same time and 
without knowledge of the others' actions. Thus Doyle, the manager of the 
respondent's works, says : 'When I went to Spang, Ohalf ant & Oo. the condi- 
tion of their butt-weld pipe making was so very far behind the method used 
in other mllls, we started in at once to make improvements in the method 
of manufacture. I reduced the nuuiber of heatings requlred to make a 
complète tube from 7 to 5 ; again from 5 to 3, stlU making the tube by the 
old common tang-weldlng process, it belng stlH unsatisfactory ; in 1894 we 
put in a bell-welding furnace. It belng found unsatisfactory, on account of 
the expense of making and welding on the tangs, I began work on devlslng 
suitable tongs to take the place of the tang, knowing that when we were 
able to get satisfactory tongs we would then bave to charge from the rear 
of the furnace, as that would be a more convenient way of worklng. Along 
in 1895 I succeeded In devising satisfactory tongs ; showed the tongs in opér- 
ation to Mr. George A. Chalfant, gênerai manager of the works, and explained 
the advantages of the tongs In charging from the rear over the tang method 
then In use.' George A. Chalfant, oue of the respondents, testified as follows: 
'Q. 22. In April, 1896, when you began to charge your butt-weld furnace at 
the rear, had you ever heard of the Patterson patent in suit, or of Its intro- 
duction at the complainant's works at McKeesport, or elsewhere? A. I most 
certainly did not * * * Q. 7. When dld you flrst hear of charging butt- 
weld furnaces at the rear and drawlng them at the front? A. It was in the 
fall of 1888. Mr. Doyle said to me we ought to make pipe by charging the 
skelp or plates in at the back of the furnace and drawlng them out welded 
pipe at the front of the furnace. The only thing that would be necessary 
would be suitable tongs to draw out the bot skelp. * • * Mr. Doyle came 
to the office one day in the fall of 1895 and asked me to come up to the mill, 
that he had somethlng he wanted to show me. I went up to the mill. He 
showed me a pair of tongs that he had made for drawlng skelp out of the 
front of the furnace. He had made an opening in the back of the welding 
furnace and chargea some plates in the back of the furnace for making inch 
and a quarter pipe. When they were heated to a welding beat he drew them 
through the bell at the front of the furnace wlth thèse tongs that he had 
shown me and made inch and a quarter pipe. I said, "You bave succeeded, 
get ready to make pipe by back charging." ' The signiflcance of facts of 
llke gênerai character was referred to in Haslem v. Pittsburg Plate Glass 
Co. (C. C.) 68 Fed. 481, where it was said, citing Atlantic Works v. Brady, 
107 U. S. 192, 2 Sup. et 225, 27 L. Ed. 438: 'As conflrmatory of the vlew 
that this improvement did not call Into exercise inventive genius, référence 
may be made to the fact that even, if priority of conception could be aecorded, 
to Haslem at or about the same time three sklllful mechanics — namely, Has- 
lem, Sleeper and Edward Ford — acting independently of each other, suggested 
the duplication of the orbicular beam in the Belgian machine at the JefCer- 
souville Works, and the application of the reverse crank movement to the 
beam. This circumstance furnishes persuasive évidence that the change 
was obvlous to the sklllful mechanlc' A vast amount of testimony has been 
taken to show the value of the back-charglng praetice and of its advantage 
over former methods. We so regard it. It is a natural continijous straight- 
away method and llke ail such Improved methods of continuous handling it 
avolds congestion of workmen, allows steady, as compared with intermittent 
work, it utillzes the same beat and labor to produce a larger product. We 
are also satisfjed that by a quiescent charging better beat results are obtalned 
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and less scrap made. We are also satlsfled that further nse of the practice 
bas developed advantages addltional to the two whleh alone the patentée 
had in mind and referred to In the application, vlz., even longitudinal heatlng 
and séparation of the working force. But concedlng such différence and prog- 
ress the fact still remains that the step hère made was one of graduai and 
to be espected progress whlch marks every great and therefore progressive 
Industry. In that advance the ton<rf! and movable draw bench afforded scope 
for inventive genlus and présuma bly hâve procured protection to those who 
devlsed them. The prlnclple of back charglng was not Patterson'a Invention. 
Now why should the gênerai princlple and practice of back charglng whlch 
tongs hâve made avallable for bntt-weld heatlng be monopollzed to prevent 
their use for that purpose? Nor was the prlnclple of quiescent charging 
his. He slmply utlllzed thèse prlnclples by employlng them In the only way 
they could be used by means of improved toiiga and shlftlng draw beuch and 
In a way the draw bench naturally suggested. That this use disclosed new 
and unexpected advantages may be conceded but It Is not everythlug that Is 
novel and useful that is patentable. Many processes and methods hâve 
proved exceedlngly valuable In manufacturing that hâve not been patentable. 
To use, wlth sonie change, the language of another (Atlantic Works v. Brady, 
107 U. S. 192, 2 Sup. et. 225, 27 L. Ed. 438), we may say that the development 
of this. as of every great Industry dcvelops a constant demand for new 
methods, whieh the ordlnary sklU of those versed in such branch has gen- 
erally been adetiuate to devise, and whlch devlslng is tbe natnral outgrowth 
of such development. Each forward step pi'epares the way for auother, and 
to burden a great Industry wlth a monopoly to each lmi)rover for every step 
Ihus made, except where marked by an advance greater Ihan niere pro- 
gressive skill, is unjust lu principle and hostile to progress. In reaebing tbe 
oonclu.sion of the Invalldity of this patent we are not unmiiiclful of the 
prima faciès to whlch its issue entitles it. But the prima faciès is neeessarily 
alïected by the fact that the record discloses neither in the specific.ntion of 
tbe patent or in the action of the examiner any référence to the Crâne prac- 
tice. Indeed the proofs show It was not icuown to Patterson. Ilis spécifi- 
cation coutains no référence to It. Indeed It la conceded that if littially 
construed and not restrlcted to tbe Bpeciiic method disclosed Crane's mctliod 
would Infrlnge at least one clalm. 

"In concluding we remark that while the testlmony of the experts In this 
case Bhows the thermal and operatlve advantage of back charging, a conclu- 
sion to whlch we agrée, and whilo the process is simple, effective and écon- 
omie, we are nevertheless satlsfled it Involved no invention. In our judgnient 
It was but the steady évolution and development of advance Incident to an 
Industry where compétition pushes progress to constant change. In this ad- 
vance the movable bench and the successful tongs were materlal factors. 
Back charging was the natural step In advance when thèse factors were pro- 
vlded. 8o holding we are of opinion the patent Is Invalld and the biU must 
be dlsmlssed." 

The decrec of the court below is affirmed. 
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CLBVELAND FOUNDRY CO. et al. v. KAUFFMAN et al 

(Circuit Court of Appeals, Thlrd Circuit. February 21, 1905.) 

No. 27. 

1. Patents— Invention— Resolvihq Doubt in Favor or Patent. 

Wliere the question of the validity of a patent is in doubt, the doubt 
should rather be resolved in favor of than against the patent 

[Ed. Note.— For cases in point, see vol. 38, Cent Dig. Patents, §§ 35, 53, 
62.] 

2. SAMB— OlL BUBNEBS. 

The Jeavons patent, No. 702,560, for an oïl burner, the Important 
feature of which is the making of the stem of the needle valve whlch 
controls the oil supply to the burner of such size as to about fill the 
bore of its enveloping sleeve, so that it may be unthreaded from the 
valve body and used as a plunger in such sleeve to remove any obstruc- 
tion In the valve orifice, shows a modification of prier forms of con- 
struction, which adds a new and useful function and discloses invention. 
Also held infringed as to daims 1 to 6. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 
For opinion below, see 126 Fed. 658. 

Thomas W. Bakewell and John R. Bennett, for appellants, 
Stephen J. Cox, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The Circuit Court held that the first 
six claims of the patent now before us were void for lack of patent- 
able novelty, and upon that ground dismissed the bill of the com- 
plainants, the appellants hère. The learned judge did not deal with 
the question of infringement, and ail that need now be said upon 
that subject is that our examination of the record has left us in 
no doubt that the charge of infringement, separately considered, 
was clearly sustained. 

Letters Patent No. 702,5'60, dated June 17, 1902, were granted to 
William R. Jeavons, for "oil burner," and the claims thereof with 
which this suit is concerned are as follows : 

"(1) In an oil-stove, the combination of an oll-supply tank provided with 
meaus for the maintenance of a substantially constant level of oil therein, a 
burner-trough with its upper edge above the plane of the maintained oil- 
level in said tank, a supply-pipe between said tank and trough, and a valve 
and stem to control the outflow therefrom, and a sleeve for said valve-stem 
«'Xtending upwardly to a plane above the maintained level of oil in said tank 
and open at its top, the said valve-stem adapted to be reclprocated in said 
sleeve, whereby the contents of the oil-passages may be forcibly ejected and 
the said passages cleansed with the head of oil open to the burner-trough, sub- 
stantially as described. 

"(2) In an oil-stove, the combination of an oil supply tank provided with 
means for the maintenance of a constant level of oil therein, a burner-trough 
in position with its top edges above the level of oil in said tank, an oll-feed 
pipe projecting downwardly from said trough and a valve below said feed- 
pipe controUing the flow of oil to the burner-trough, a supply-pipe for the said 
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trongh below sald valve, and a sleeve for the Bald yalye extending upwardly 
to a point aboTe the level of oU In the sald tank, sald valve adapted to be re- 
dprocated and to serve as a piston to force oll througb the oll-passages lead- 
iiiK to the bumer-trough, substantlally as described. 

"(3) The comblnatlon of an oll-supply tank and means for the maintenance 
of a substantlally constant level of oïl therein, a burner-trough and a valve- 
body and oll-supply connections from the tank to sald body and thence to the 
burner-trough, a sleeve projectlng from sald vàlve-body havlng Its upper 
end above the malntalned oll-level In the tank and a plunger In sald sleeve 
adapted to force oil forward through the oU-passages, substantlally as de- 
scribed. 

"(4) The comblnatlon of an oll-supply tank and means for the main- 
tenance of a substantlally constant level of oll therein, a bumer-trough with 
its top edges above the malntalned level of the oil in sald tank and a valve- 
body and oil-supply connections from the tank to sald body and thence to 
the bumer-trough, a sleeve projectlng from sald body havlng its upper end 
above the malntalned oil-level in the tank and a plunger In sald sleeve adapted 
to force oil forward through the oil-passages, substantlally as described. 

"(6) In an oil-stove, the comblnatlon of an oU-supply tank and means for 
the maintenance of a substantlally constant level of oll therein, a burner- 
trough with its top edges above the level of the oil In sald tank, and an oil 
snpply passage from the tank to the sald burner, a tubular sleeve open to sald 
passage and havlng Its upper end above the malntalned level of the oll In 
the supply-tank, and means adapted to be reclprocated in sald sleeve and to, 
force oll to the burner-trough, substantlally as described. 

"(6) In an oil-stove, the comblnatlon of an oil-supply tank and means for 
the maintenance of a substantlally constant level of oil therein, a burner- 
tronph with Its top edges above the plane of the constant oil-level of sald oU- 
stipply, a valve-body below sald trough and in open connection therewith, 
through an upwardly-extendlng part, a tube for the valve-stem extending out- 
wardly and upwardly from sald valve-body with its top end above the plane of 
the sald constant oil-level, and a valve-stem supported in sald tube, sald parts 
constructed and arranged to allow the reclprocatlon of the valve-stem In the 

said tube, substantlally as described." 

i 

It is not necessary to discuss thèse claims in détail. The décision 
of the court below was based upon its finding that the patentee's 
"needle valve in an enveloping sleeve" was old, and that he merely 
"lound a new way in which such mechanism could be employed"; 
that what he did was not the "devising new means, but rather the 
discovery of new uses to which an old mechanism could be put"; 
and the only substantial question is as to whether this finding was 
correct. The learned judge said: "The case is a close one. We 
hâve not arrived at our conclusion without hésitation, and there 
are grounds for strongly urging a différent one." But we think that 
the doubt which he seems to hâve entertained should hâve been 
resolved in support of the patent. R. R. Co. v. Stimpson, 14 Pet. 
459, 10 L. Ed. 535 ; Lehnbeuter v. Holthaus, 105 U. S. 96, 26 L. Ed. 
939 ; Cantrell v. Wallick, 117 U, S. 695, 9 Sup. Ct. 970, 29 L. Ed. 
1017. The ultimate finding of fact by which, as we hâve said, his 
décision was determined, is not, in our opinion, deducible from the 
primary facts. Jeavon's device for removing obstructions from the 
oil passages of the stoves to which the patent relates is the espc- 
cially important feature of the organization which its spécification 
describes. The court below said that it "consists of a threaded 
needle valve located in the lower end of an enveloping sleeve, the 
upper end of which is higher than the maintained level in the sup- 
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ply tâiik. This valve controls the oil supply to the btirner.'ahd in 
case the valve or burner becoroes clpgged, the valve-stem may be 
ùnthreaded and used as a plunger to agitate the oil, and so remove 
the clogging or objectionable substances." Now, it may be con- 
ceded thât a threaded needle yàlve was old, but it is qûite certain 
that the conversion of the stein into a plunger was hew. The pat- 
entée dîd more than suggest a new use for an old device. By pro- 
viding that the valve-stem should be "of such diameter as to about 
fin the bore of the sleeve," and for the disengagement of "its thread- 
ed portion from the body of the valve," he adapted it to the dis- 
charge of a distinctly new and highly useful service. As he said in 
his spécification : 

"Thé valve-stem, RJ, Is threaded at n to engage with threads In the valve- 
body at thls point, and Is of such diameter as to about flll the bore of the 
sleeve or easing, N. When the said stem is revolved sufflciently to disengage 
itfe threaded portion from the body of the valve, it may be moved to and fro 
in thé easing, N, and will act to agitate the oil somewhat after the manner 
of a pump-plunger, alternately drawing and forcing It thtough the valve- 
orifice and through passage, d, in the plug, D, and in thls way the said pas- 
sages may be flushed, and any dirt or water that may hâve accumulated 
théreih Will be dislodged." 

This dislodgment was not to be accomplished by an unaltered 
valve-stem, but by a plunger produced by materially modifying it. 
By the means Jeavons devised the plunger was evolved, and, as it 
performs a bénéficiai function for which the valve-stem of the 
prior art was not designed, adapted, or used, we are of opinion that 
its création involved invention. Toplifï v. Toplifif, 145 U. S. 161, 
12 Sup. Ct. 825, 36 L. Ed. 658; Clough v. Barker, 106 U. S. 176, 
1 Sup. Ct. 188, 27 L. Ed. 134 ; Wickelman v. Dick, 88 Fed. 266, 31 
C. C. A. 530 ; Boyer v. Keller Tool Co., 127 Fed. 130, 62 C. C. A. 
244. 

The decree of the Circuit Court is reversed, and the cause will 
be remanded to that court for further proceedirigs in conformity 
with this opinion. 
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ROWLEX V. KOBBEB. 

(Circuit Court, N. D. Illinois, Northern Division. March 27, 1903.) 

No. 26,092. 

Patents— Invention— ABTiriciAL Limbs. 

The Rovvley patent No. 644,464, for an artiflclal limb suspender, while 
greatly narrowed by the prior art, is for a combination vehlch makes some 
advance thereon, and discloses invention ; also held Infringed. 

In Equity. Suit for infringement of letters patent No. 644,464, 
for an artificial limb suspender, granted to James F. Rowley Feb- 
ruary 27, 1900. On final hearing. 

William R. Rummler, for complainant. 
Raymond & Barnett, for défendant. 

KOHLSAAT, District Judge. Complainant files bis bill herein 
for an injunction to restrain infringement of letters patent No. 644,- 
464, for an artificial limb suspender, and for an accounting. Défendant 
dénies infringement and the validity of complainant's patent under 
the prior art, and cites a large number of alleged anticipating pat- 
ents. The patent in suit bas four claims. In brief , it covers a device 
whereby an artificial limb, consisting of a thigh and leg section, 
having a knee joint, may be supported and operated by the same 
suspender in such manner as to enable the wearer to control the 
action of the two sections by body or shoulder movements, without 
causing the suspender to saw back and forth upon the shoulder to 
any objectionable extent, The fact that 23 patents are cited in the 
prior art tends to show that artificial limbs hâve been the subject 
of much considération by those engaged in useful invention. The 
cases cited cover ail the principles claimed for the patent in suit in 
détail. The patent is for a combination. 

The intense désire of maimed persons to supply the loss of a limb, 
and the keen satisfaction v/ith which every approach to nature in 
the opération of an artificial leg, however slight, is received by those 
unfortunate enough to require such aid, will warrant the court in 
taking into account very slight advances on the prior art. An ex- 
amination of a few of the patents cited by défendant will suffice to 
show what bas been done in this art, so far as is décisive of the ques- 
tions now presented. In the Bly patent. No. 23,656, the leg is sup- 
ported and adapted by one suspender in such a manner as to permit 
of the raising of the leg by means of a shoulder movement. This is 
accomplished by means of an elastic webbing attached to the thigh 
section. The suspender is so constructed as not to yield to the 
movements of the strain upon the elastic webbing. There is no 
sliding movement of the supporting and controlling strap. Its only 
similarity to complainant's device is the "one suspender" and its 
response to shoulder movements. Its methods of opération are very 
différent from those in the patent in suit. The Reichenbach patent, 
No. 41,238, covers a device for an artificial leg, in which the operat- 
ing cord is fixed to a waist belt held in place by a shoulder strap. 
The cord passes around the pulley, which is located in the kneecap. 
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This device relieves the sliding strain upon the shoulders by use 
of a puUey,. but is radically différent in structure from that of the 
patent in suit. The only use of the shoulder strap is to support 
the belt. The J. Condelî patent, No. 48,660, covers a device for a 
suspender in connection with an artificial limb, which is rigid upon 
the shoulders and does not yield to the tension of the spring, and 
which gives the wearer some control over the artificial leg by 
shoulder action. There is a serious shoulder strain, but the sus- 
pender, being rigid, does not respond by sliding. The Legran pat- 
ent. No. 52,057, covers a device for an artificial leg in connection 
with a suspender which enables the wearer to use the chest and 
shoulders in operating the lower section of the leg by a device 
shown. The suspenders move back and forth over the shoulder in 
a sawing manner in response to the strain upon the controlHng cord. 
The Monroe patent, No. 58,351, calls for an artificial leg in connec- 
tion with a suspender which is not specifically described, but which 
supports the leg and opérâtes by direct spring strain. The Collins 
patent. No. 295,675, calls for an artificial leg in connection with a 
suspender which opérâtes and supports the lower part of the leg 
by means of a cord which provides a compensating action by pass- 
ing through and moving upon a pulley at the knee joint. The ad- 
justment of the suspender is not shown. The Frees patent. No. 
401,426, covers a device for an artificial leg in which the controUing 
cord opérâtes upon a lever of limited play, with a view to the rég- 
ulation of the strain upon the shoulders. The Winkley patent. No. 
371,239, calls for an artificial limb in connection with a suspender 
so contrived and connected as to enable it properly to support the 
limb, and at the same time permit the greatest freedom of motion 
of the limb without displacement of the straps or suspender. The 
operating cord has a double sliding motion, one through loops in 
the suspender proper, and the other and lower one through loops 
fastened to the upper section of the leg, thus preventing any serious 
sliding movement upon the shoulder, as in the patent in suit. The 
manner of moving the lower section is not shown. The Tullis pat- 
ent. No. 598,452, provides for a single strap for the support and 
opération of the leg. The L,. Riebel, Jr., patent. No. 623,741, covers 
a device for an artificial leg in connection with a suspender which 
is passed over the shoulder, and which has a sliding movement over 
front and rear pulleys fastened to the leg. 

Thus it will be seen that the combination of a leg holder and con- 
trolier in one suspender is not new. It is also évident that the use 
of loops and pulleys in connection with the opération of the sus- 
pender, and the operating cord to eflfect the control of the lower 
section of the leg, is old. It is also apparent that devices calcu- 
lated to enable the wearer to direct the movement of the lower sec- 
tion of the leg by shoulder or chest action hâve been long before the 
public. The only change brought about by Rowley consists in the 
adjustment of the suspender to the lower section of the leg, and the 
arrangement of certain guides placed on the upper section. His 
patent is called "an artificial limb suspender." His claims include 
the two leg sections as well. The defendant's device is almost iden- 
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tical with complainant's. It lacks the guide link "12," but this, com- 
plainant insists, is not essential to his device. There is some dif- 
férence in the arrangement of the flexible straps Connecting the 
operating cord and the lower section, as shown by the drawings, but 
that feature is not in question. 

The défendant relies mainly upon the prior art as a défense. 
While the patent in suit is greatly narrowed by anticipation, I am 
of the opinion that in the combination of the operating cord with 
the sliding loop, and the sliding connection of the flexible straps 
which move the lower section with the operating cord, and the ar- 
rangement of the guides upon the upper section of the leg, com- 
plainant has made a slight advance upon the prior art, and the pat- 
ent in suit is thereîore sustained. The puUeys of defendant's device 
are the équivalents of complainant's sliding loop. There can be no 
doubt that, if the patent in suit is valid, défendant infringes. 

Soliciter for complainant may prépare a decree in accordance 
herewith. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. JEFFERSON ELECTRIC 
LIGIIT, HEAT & POWER CO. 

(Circuit Court, W. D. Pennsylvania. February 24, 1905.) 

No. 13. 

1. Res Judicata— XIUTUALiry or Estoppel— Refxjsal to Disclose Connec- 

tion WITH Suit. 

A défendant cannot plead in bar to a suit for Infringement a prier 
Judgment, to which it was not nomlnally a party, on the ground that it 
in tact defended the action, where during its pendeney, and until after 
the décision of the appellate court in favor of the défendant thereln, it 
persistently refused to admit its connection therewith, and also during 
such time in another suit flled a sworn answer denyiug such connection. 

2. Patents— Injxjnction Against Infringement— Electeic Motobs. 

A preliminary injunction granted restraining Infringement of the 
Tesla patents, Nos. 511,559 and 511,560, for a method of transmltting 
electrical power and an electric motor, on prior adjudications sustaining 
such patents and admitted infringement by défendant 

In Equity. Suit for infringement of letters patent Nos. 511,559 and 
511,560 for a method of transmitting electrical power and for an elec- 
tric motor, granted to Nikola Tesla December 26, 1893. On plea and 
motion for preliminary injunction. 

Kerr, Page & Cooper and Bakewell & Byrnes, for plaintifï. 
Keithley & Arthur, for respondent. 

BUPFINGTON, District Judge. This case was before us on an 
application for a preliminary injunction, which the court granted, filing 
an opinion reported at 128 Fed. 751. On removal to the Circuit Court 
of Appeals this order was reversed in an opinion reported at 134 Fed. 
392, that court saying: 

"Under the circumstances, then, we thlnk that the court should hâve for- 
borne to act until full proofs were before it. Without Intending to Inti- 
mate any opinion upon the mérita of the case, we will reverse the order grant- 
ing a preliminary Injunction." 
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Thereafter proofs were taken, and the cause is before us for final 
hearing. By consent of counsel the motion for a preliminary injunc- 
tion is hère renewed, based on the affidavits on file and on the proofs 
taken on the plea of res adjudicata. A study of the proofs satisfies us 
the plea must be overruled and an injunctlon issued. Thèse proofs 
show that during the pendejicy of the Catskill Case there was an earn- 
est effort on the part of the complainant to connect the Diamond Meter 
Company with that litigation, in order to hâve the patent litigated in an 
eastern circuit. The declination of the complainants to sue the Com- 
pany in the western circuit suggested by the counsel for the Diamond 
Meter Company was based on the supposed theory that patents were 
more f avorably regarded by the eastern courts. Whether ground- 
less or otherwise, it is clear that such views were held, and in accord- 
ance therewith the complainants were anxious to draw the Meter Com- 
pany into the litigation in the Catskill Case. There were many surface 
indications which pointed toward the theory that the Diamond Meter 
Company was the real défendant in that case, and counsel for com- 
plainant frankly say they were convinced such was the case, althougli 
they were not able to prove it. Ail efforts on their part to procure f rom 
counsel for the respondent in that cause an admission that they really 
represented the Diamond Meter Company were, in our view, met by 
studied silence when an opportunity was given counsel who really rep- 
sented the Diamond Meter Company to define their relation to that 
litigation. No blâme can attach to them for so doing, but their then 
action was wholly at variance with the position the company now takes 
of availing itself of an alleged relation to that litigation which they 
then failed to take when requested to do so. Their failure to give any 
.information on the subject naturally excited the suspicion of the coun- 
sel of the other side, who became convinced, if a bill were filed against 
the Diamond Meter Company, it would, by its answer, be forced to con- 
cède it was defending the Catskill Case. Accordingly, after the dé- 
cision of Judge Lacombe, complainant filed a bill in the Northern Dis- 
trict of Illinois, alleging the connection of the Diamond Meter Com- 
pany with the Catskill Case. To this bill the Diamond Meter Compan}' 
made answer that: 

"This défendant Is not Informed, save by the allégations In said blU of 
complaint, whether the alleged suit against the Catskill lUuminating & 
Power Company was begun, prosecnted, and decided as alleged in said bill of 
eomplaint. It therefore dénies, on information and belief, that any such 
proceedlngs In manner and form alleged were had, and dénies that it was 
formally agreed and undertaken to secure the said Catskill Company not only 
against the expense of ail légal proceedings in the said alleged suit, but also 
ail loss by reason of any jiidgment for damages and profits which may be 
entered against said défendant in said alleged suit. And this défendant there- 
fore dénies that It was privy to said alleged suit against said Catskill Com- 
pany, and that ail questions alleged to bave been passed upon in said suit 
are res adjudicata as between the parties hereto." 

Just how this answer could be truthfully made in view of the now 
conceded fact the Diamond Meter Company had undertaken the dé- 
fense of that case, had employed counsel, and was expending large 
sums of money in contesting it, we are not called upon to discuss. It 
suffices to say that it was an êxplicit déniai of the participation of the 
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Company in that litigation. The litigation in the Catskill Case was then 
pending, and the case had not been reviewed by the appellate court. 
Hère was an unequivocal opportunity for the meter company to dis- 
close its connection with the case "openly and to the knowledge oî 
the other party, and this in order that the estoppel be mutual." La- 
croix V. Lyons (C. C.) 33 Fed. 439 ; Herman on Estoppels, 157 ; Bige- 
low on Estoppel, 99 ; Cramer v. Singer Manufacturing Companv, 93 
Fed. 636, 35 C. C. A. 508 ; Lane v. Welds, 99 Fed. 286, 39 C. C. A. 
528 ; Walker on Patents, 358 ; Litchfield v. Goodnow, 123 U. S. 550, 
8 Sup. Ct. 211, 31 L. Ed. 235, Not only did it fail to do so, but it de- 
nied in fact that it was privy thereto. To say that the complainant was 
in equal fault in making an allégation to the contrary in its bill, and 
that its averment therein is also at variance with its présent contention, 
does not affect the force and significance of the meter company's an- 
swer. The complainant's bill would, of necessity, be based on expected 
proof, and in point of fact it seemed to hâve been based on a well- 
grounded suspicion, and on déductions which, had it been able to 
establish by proof of facts, would hâve connected the meter company 
with the Catskill Case. However, its allégation of that fact did not con- 
clude the meter company, or détermine its relation. But the answer 
of the meter company was based on facts within its own knowledge, 
and on acts which it either had or had not donc. When, therefore, it 
denied any knowledge of the suit — "This défendant is not informed 
save by the allégations in said bill of complaint whether the alleged 
suit against the Catskill Illuminating & Power Company was begun. 
prosecuted, and decided as alleged in said bill of complaint," is its 
averment — the contention of the complainant is that it regarded the 
effort to connect the meter company with the Catskill Case futile. Cer- 
tainly it does not lie in the mouth of the meter company to complain 
if the court adopts this sworn statement of its attitude toward the then 
pending litigation, as showing it was not avowing its connection there- 
with, and as evidencing its unwillingness to be bound as a party or 
privy thereto. And that status is permitted to stand unchanged during 
the ensuing 15 months, and while the litigation proceeded. After the 
reversai of Judge Lacombe's décision, and when it became its interest 
to avail itself of its concealed and denied connection with the litigation 
which was then over (for it only lacked the entering of a formai decree), 
such disclosure was made in a letter to one of the judges. To our 
mind it is clear that its action at that late date could not avail to afifect 
the character of the prior litigation, and, inasmuch as this was the first 
time its défense of the case was openly avowed, and in point of fact 
really known to the other party, the case v.fas not res adjudicata as be- 
tween them, and the respondent's plea fails for lack of adéquate proof. 
An order will therefore be made overruling the plea and granting an 
injunction. 
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OLBVBLAND ELECTRIC RT. CO. v. CITY OP CLEVELAND et aL 

(Circuit Court, N. D. Ohlo, E. D. January 30, 1905.) 

No. 6,726. 

CONSTITUTIONAL LaW — ImPAIEMENT OÏ OBLIGATION OF CONTBACT — StBEET 

Railwat Franchises. 

By a city ordlnance duly passed under législative authorlty, two sepa- 
rate rallroad companies, theretofore operating Indépendant llnes, were 
authorlzed to consolidate, subject to the conditions thereln Imposed, whlch 
required the Consolidated company to run through cars, and to carry pas- 
sengers between any two points on the Consolidated Unes for a single tare. 
The franchise of one of the constituent companies expired by Its terms In 
1904, and that of the other In 1908. By a subséquent ordinance the Con- 
solidated Company was authorlzed to use electrlc power on ail of its Unes, 
and by others to bulld and operate varlous extensions In connection with 
its main Une; such extension ordinances severally providing that "the 
right herein granted shall terminate with the présent grant of the main 
Une, to wit, on the lOth day of February, 1908." AU of such ordinances 
were required to be, and were, accepted by the company and eomplied 
with. Held, that they created contracts whlch bound the company to 
operate ail of its Unes as a unitary System until February, 1908, and con- 
ferred upon it the correspondlng rlght to do so, and that an ordinance 
passed in 1904 grantlng a renewal of the franchise of the constituent com- 
pany, whlch expired in that year, to a new company, to the exclusion of 
the Consolidated company, was unconstitutional and void, as impairing 
the obligation of such contracts. 

In Equity. 

Squire, Sanders & Dempsey, for complaînant. 

Newton D. Baker, City Sol., and Garfield, Howe & Westenhaver, for 
défendants, 

WING, District Judge. This cause cornes on for hearing, on the 
motion of the complainant for a decree as prayed for in the bill of com- 
plaint, upon the pleadings herein. The pleadings consist of the bill 
and answer; the replication heretofore filed herein having been with- 
drawn, by leave of court, upon proper showing. 

The gênerai nature of the bill is to the effect that the complainant is 
a corporation owning and operating various Unes of street railway in 
the city of Cleveland and vicinity ; that the défendant the city of Cleve- 
land is a municipal corporation organized under the laws of Ohio, and, 
acting under delegated power from the Législature of the statè of Ohio, 
bas, by législative enactment, made sundry contracts with the complain- 
ant and its predecessors in interest, under which the complainant is 
operating its Unes of railway in the city of Cleveland ; that the défend- 
ant the Fôrest City Railway Company is a corporation organized under 
the laws of Ohio for the purpose of constructing, maintaining, and 
operating lines of street railway in the city of Cleveland ; that the con- 
troversy is one arising under the Constitution of the United States, in 
this : that the complainant seeks relief against the défendants in the 
bill by reason of an attempt on the part of the défendants to enforce 
against the complainant a law of the state of Ohio impairing the con- 
tract rights of the complainant, in contravention of and in violation of 
the Constitution of the United States, and especially contrary to and in 
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violation of section 10, art. 1, thereof ; and that the controversy involves 
an amount in excess of $5,000. The bill further shows that the com- 
plainant is a Consolidated company, organized in the year 1893, and was 
formed by the consolidation of certain street railway companies which 
prior to the consolidation owned and operated street railways in the 
city of Cleveland under ordinances duly passed by the municipality 
and accepted by said companies. The names of the constituent com- 
panies are given in the bill at large, and are the East Cleveland Rail- 
road Company, the Broadway & Newburgh Street Railroad Company, 
the Brooklyn Street Railroad Company, and the South Side Street Rail- 
road Company. The bill avers that the complainant is the owner, by 
purchase, of ail and singular the lines of railway, rights, and franchises 
of the Cleveland City Railway Company ; that the Cleveland City Rail- 
way Company was a Consolidated company formed by the consolidation 
of the Woodland Avenue & West Side Street Railroad Company and 
the Cleveland City Cable Railway Company, each of which was a corpo- 
ration organized under the laws of the state of Ohio for the purpose 
of operating lines of street railway in the city of Cleveland, and at the 
time of such consolidation the Woodland Avenue & West Side Street 
Railroad Company was operating lines of railway described généralis- 
as the Woodland avenue lines and the West Side lines, and the Cleve- 
land City Cable Railway Company was operating lines from the Public 
Square out Superior and St. Clair streets to the easterly limits of the 
city; that the total mileage of single track operated by the complain- 
ant, as successor in interest of ail of the constituent companies, is about 
236 miles; that the contract between the complainant and the city of 
Cleveland, growing out of the various consolidations, with the obliga- 
tions imposed by the various ordinances set forth in the bill, required it 
(the complainant) to operate the entire System, and, as a part thereof, 
to operate through cars over différent portions of said lines, and to give 
transfers from one line to another, as defined in the ordinances of the 
city of Cleveland, and that such obligations were contintiing obligations ; 
that the Woodland Avenue & West Side Street Railroad Company was 
organized in 1885, and was a Consolidated company, formed by the 
consolidation of the West Side Street Railroad Company and the Wood- 
land Avenue Railway Company, and the said the Woodland Avenue 
Railway Company was the successor, by purchase, of the Kinsman 
Street Railroad Company, and ail and singular its rights, property, and 
franchises, having become such about the year 1880 ; that by the terms 
of the consolidation, in 1885, of the West Side Street Railroad Com- 
pany and the Woodland Avenue Railway Company, the Woodland Ave - 
nue & West Side Street Railroad Company became vested with ail and 
singular the property rights, privilèges, and franchises of said constit- 
uent companies, including the rights, privilèges, and franchises there- 
tofore owned by the Kinsman Street Railroad Company; that prior 
to the year 1885, when the Woodland Avenue & West Side Street Rail- 
road Company was organized by the consolidation, the two constit- 
uent companies forming such consolidation were independent lines of 
street railroad, one operating lines chiefly upon the west side of the 
Cuyahoga river, and the other upon the east side of said river, and 
135 F.— 24 
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running to the southeasterly portion of the city, and each of them was 
acting under indépendant franchises. The bill further avers that, on 
February 1, 1886, there was duly passed an ordinance, a portion of 
which is in the words and figures following, to wit: 

"An ordinance to flx the terms and conditions upon whlch the rallway tracks 
o( the West Side Street Eailroad Company and the tracks of the WOodland 
Avenue Railway Company and sald companles may be Consolidated. 
"Section 1. Be it ordained by the city council of the city of Cleveland, that 
the consent of the city is hereby given to the consolidation of the West Side 
Street Eailroad Company and the Woodland Avenue Railway Company, upon 
the following conditions : The said Consolidated company Is to earry passen- 
gers through, without change of cars, by running of the cars through from 
the workhouse on the Une of the Woodland Avenue Railway Company to the 
point on the West Side Railroad where Gordon avenue crosses Lorain street ; 
und, when practieable in the judgment of the council, to do likewise on the 
branches of the Consolidated Unes ; and that for a single fare from any point 
to any point on the Unes and branches of the Consolidated road no greater 
charge than five cents shall be coUected, and that tickets at the rate of eleven 
for flfty cents or twenty-two for one dollar shall at ail times be kept for sale 
on cars by conductors." 

The bill further avers that the Woodland Avenue & West Side Street 
Railroad Company, thus formed, duly accepted the conditions and 
terms of said ordinance, and since that time has observed the same. 

The answer of the city of Cleveland admits the allégations with re- 
spect to the corporate existence of the complainant and of the défend- 
ant, and admits the amount involved in the controversy ; that the com- 
plainant is a Consolidated company organized in the year 1893, and 
formed by the consolidation of certain constituent companies, which 
at the time, and prior to such consolidation, owned and operated street 
railways in the city of Cleveland, and that by the terms of such con- 
solidation, and the force and eflfect thereof, as provided by the statute 
of Ohio, the complainant became and is possessed of ail the rights, 
privilèges, and franchises possessed by said constituent companies. 
The défendant also admits that the constituent companies, and the 
lines owned and operated by them, which were acquired by the com- 
plainant by virtue of such consolidation, are substantially as set forth in 
the bill; that the complainant is the owner, by purchase made some 
time on or about July 1, 1903, of ail of the lines of railway, rights, 
privilèges, and franchises then owned by the Cleveland City Railwa) 
Company, and that the Cleveland City Railway Company was a Con- 
solidated company formed by the consolidation of the Woodland Ave- 
nue & West Side Street Railroad Company and the Cleveland City 
Cable Railway Company ; that the total mileage of single tracks operat- 
ed by the complainant, as the successor in interest of ail the varions 
constituent companies, is about 236 miles. The défendant admits that 
the Woodland Avenue & West Side Street Railroad Company was or- 
ganized in 1885; that it was formed by the consolidation of two com- 
panies, each of which had, prior to the date of such consolidation, 
owned, and was then operating, lines of street railway in the city of 
Cleveland ; that the two constituent companies were known as the West 
Side Street Railroad Company and the Woodland Avenue Railway 
Company; that the Woodland Avenue Railway Company was the suc- 
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cesser, by purchase made some time about the year 1880, of the Kins- 
man Street Railroad Company, and ail of its rights, property and 
franchises ; and that by the terms of such consolidation the Woodland 
Avenue & West Side Street Railroad Company became vested with ail 
the property rights, privilèges, and franchises of each of said constituent 
companies, including the rights, privilèges, and franchises formerly 
owned by the Kinsman Street Railroad Company. The défendant ad- 
mits that on the 16th day of February, 1885, an ordinance was duly 
passed by the council of the city of Cleveland, consenting to the con- 
solidation proposed to be made pursuant to the statute lavi? of the state 
of Ohio of the West Side Street Railroad Company and the Woodland 
Avenue Railway Company, and that the title and first section thereof 
are correctly quoted and set forth in the bill of complaint, and avers 
that section S of said ordinance is as follows: 

"Said Consolidated eompany shall be subject to ail the liabilities, conditions 
and penalties to whicli said several companies are liable, and said Consolidated 
eompany and its tracks shall at ail times be subject to the control, régulation 
and supervision of the said council to the same estent that the several com- 
panies and their tracks are novc liable." 

The défendant admits that prior to such consolidation the West 
Side Street Railroad Company was an independent line of street rail- 
road, operating chiefly upon the west side of the Cuyahoga river, and 
that the Woodland Avenue Railway Company was an independent line 
operating on the east side of said river, and running to the southeast- 
erly portion of said city, and that each of them was operating under in- 
dependent franchises from this défendant or from the village of West 
Cleveland; that there was no interchange of traffic between the two 
companies, by way of transfer, and that passengers patronizing said 
roads and desiring to take a trip compelling them to use a part of each 
road were compelled to pay one fare to each eompany, irrespective of 
the distance they wished to travel ; aiso that the West Side Street Rail- 
road Company was at that time operating under a franchise which was 
granted on the lOth day of February, 1883, and was to continue for a 
period of 25 years from said date. The défendant admits that it was 
a part of the plan of the two constituent companies to run through cars 
from the easterly termination of the Woodland Avenue Company's 
lines at the workhouse, in the southeasterly portion of the city, to the 
westerly terminus of the West Side Company, on the west side of the 
river, a distance of seven or eight miles, and also, whenever it might be- 
come practicable, to institute other' car service on the branch lines. 
The défendant admits that after the passage and légal publication of the 
ordinance the Woodland Avenue & West Side Street Railroad Com- 
pany filed with the city its written acceptance of the terms thereof, and 
that the Woodland Avenue & West Side Street Railroad Company and 
the Cleveland City Railway Company, and the complainant as their 
successor, bave carried passengers in accordance with the terms there- 
of, and bave run through cars over the entire distance at the rate of 
fare therein fixed, and bave sold and accepted tickets for such passage 
as therein provided. The défendant admits that in an ordinance 
passed April 8, 1887, at the request and upon the application of the 
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Woodiand Avenue & West Side Street Railroad Company, authorizîng 
and permitting additional track extension, there was contained the 
following language: 

"And the rlght herein granted shall termlnate with the présent grant of 
the main Une, to wit, on the lOth day of February, 1908." 

The défendant further admits that on the 13th day of August, 1887, 
the council of the city of Cleveland passed another ordinance, whereby 
it granted permission to the Woodiand Avenue & West Side Street 
Railroad Compariy to make an extension of its tracks in Franklin ave- 
nue, from Kentucky street to Waverly avenue, which was on the west 
side of the city, and that there is a provision in said ordinance as fol- 
lows: 

"The right hereby granted shall termlnate with the présent grant of the 
main line, to wit, on the lOth day of February, 1908." 

The défendant admits that on the 23d day of March, 1888, the city 
council of Cleveland passed an ordinance authorizing the Woodiand 
Avenue & West Side Street Railroad Company to use electricity in 
the opération of its street railroad, and that said ordinance is in the 
words and figures set forth in the bill of complaint, and that the said 
street railroad company acceptée the same in writing; that, after its 
passage and acceptance, the said company expended a large sum of 
money in equipping its said railroad with electric power, but, as the 
exact amount of such expenditure is unknown to this défendant, it 
neither dénies nor admits that the amount was so large as $700,000. 
From the bill, it appears that this ordinance was as follows : 

"An ordinance grantlng the Woodiand Avenue & West Side Street Railroad 
Company the right to use electricity in operatlng Its street railroad. 

"Section 1. Be It ordained by the city council of the city of Cleveland, that 
the Woodiand Avenue & M'^est Side Street Railroad Company Is granted per- 
mission to operate Its entire Une of street railroad, as the same now exista, 
with any and ail extensions that may hereafter be made thereto, by electricity 
as a motive power, using such electric plant in the public streets as shall be 
acceptable to the board of Improvements, and, for such purpose, said company 
shall hâve the right to erect and malntaln pôles, wires, fixtures or conduits, 
and ail other appliances or appurtenances that, In the opinion of said board, 
shall be found necessary to successfully operate its street railroad by elec- 
tricity. 

"Sec. 2. In the érection of pôles and the placing of wires or conduits, and 
in the use of any and ail other appliances or appurtenances that may be found 
necessary to operate Its line by electricity, before the Improvement shall be 
made upon any or ail of Its Unes for the purpose of using electricity, a plan 
for the same, showing ail pôles, wires and other appliances or appurtenances 
that said company shall désire to use, shall be submitted to and approved by 
the board of Improvements, said board having the right to flx the distance at 
which pôles shall be apart, the height of ail pôles and wires, and the size and 
location of ail conduits, and to regulate the places withln the streets where 
any and ail appliances or appurtenances shall be located, and to establish such 
régulations with référence to the public safety, protection, painting and sight- 
liness of the pôles and appurtenances, as the board of Improvements shall 
détermine. 

"Sec. 3. The running of cars on any part of the Unes of such company may 
be suspended by the board of Improvements for such reasonable time as may 
at any time be necessary on account of the construction or repairs of streets 
or sewers or other public improvements, and whenever It may be necessary 
to hâve any track taken up for the purpose aforesaid, the same shall be taken 
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iip and relald at the expense of sald railroad company whenever required by 
sald board. 

"Sec. 4. Sald railroad company shall at ail tlmes hereafter défend, keep 
harmless and indemnify the city of Cleveland from any and ail damages, law- 
ful daims and demands for injuries to persons or property, costs and ex- 
penses to whlch said city may be subjected or made llable by any proceeding 
at law or In equity or otherwise growing ont of the grant of the privilèges 
in thls ordinance granted, or out of the exercise and enjoyment of the same 
by said company. 

"Sec. 5. Said company shall at ail tlmes conform to such rules and régula- 
tions as may from tlme to time be made by the council and approved by the 
board of improvements, as to the rate of speed It may run its cars, and whlle 
the cars of sald company are in motion or about to start, warning shall be 
given by bell or otherwise, to notlfy persons of any immédiate or approachlng 
danger. 

"Sec. 6. That the city reserves to itself the right to grant any other person 
or persons, company or corporation, a joint use for Street railroad purposes 
of the tracks, pôles, wires, electric currents and other appllances herein pro- 
vided for upon such portion of sald Woodiand Avenue & West Side Street 
Railroad Company's Unes from the intersection of Pearl and Loraln streets, 
uortherly along Pearl street to the Superlor Street Viaduet ; thence along the 
Superior Street Viaduet to Water Street ; thence along Superior street to On- 
tario street ; thence along Ontario street to the southerly line of Factory street, 
as is f ree territory under existing grants, upon such terms and conditions as to 
occupation and compensation as the city council may deem just and reason- 
able in case such companies should fail to corne to such agreement by and 
between themselves. 

"Sec. 7. The grant herein made shall be in force from and after the date of 
the passage and légal publication of this ordinance and the written acceptance 
of the same by said company, and said company shall hâve the right to main- 
tain and operate its présent line and any and ail extensions until the expira- 
tion of the présent grant of said company, to wit, the lOth day of February, 
1908. 

"Sec. 8. Nothing contained in this ordinance shall in any wise release or re- 
lieve said company from compliance with ail other ordinances relating to 
street railroads now in force or which may hereafter be adopted by the city 
council, includlng ail amendments hereto and thereto. 

"Sec. 9. Said railroad company shall in writlng accept the permission and 
privilèges hereby granted, and agrées to comply therewith. 

"Sec. 10. This ordinance shall take effect and be in force from and after 
its passage and légal publication and the payment to the city auditor by said 
company of the expense of publication. 

"Passed March 22, 1889." 

The défendant admits that on the 30th day of June, 1893, the city 
council of Cleveland duly passed an ordinance, which was duly accepted 
by the Woodiand Avenue & West Side Railroad Company, whereby 
said company was authorized to lay an additional track in Kinsman 
street from the intersection of Woodiand and Willson avenues 
southeasterly along Kinsman street to the city limits, thereby making a 
double-track street railway through said district, and that in such or- 
dinance there is a provision as foUows : 

"Provlded that the right herein granted shall terminate with the présent 
grant of the main line of said company, to wit, on the lOth day of February, 
1908." 

The défendant further admits that on the Ist day of August, 1892. 
the city council of Cleveland passed an ordinance which authorized the 
Woodiand Avenue & West Side Street Railroad Company to make an 
extension of its tracks in Lorain street from Henley street westerly to 
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the city limits ; that said ordinance was duly accepted by the grantee ; 
and that it contained the provisions quoted in the bill, to wit: 

"And thls grant shall termlnate and expire at the expiration of the présent 
grant to the said Company, to wlt, February 10, 1908, and shall be subject tO' 
the provisions thereof." 

The défendant admits that on the 22d day of August, 1898, the city 
council passed an ordinance authorizing the Wbodland Avenue & West 
Side Street Railroad Company to construct and maintain a suitable 
line of feed wires on certain streets of the city, ail of which were on 
what is known as the "West Side" ;■ that the said company accepted 
said ordinance, as it was required to do therein ; and that section 3 of 
said ordinance is as quoted in the complainant's liill, as follows : 

"The permission herein granted shall expire with the main grant to said 
Company on the lOth day of February, 1908, and shall at ail times be subject 
to the provisions of the ordinance of the city passed March 22nd, 1889, enti- 
tled: 'An ordinance grantlng to the Woodland Avenue & West Side Street 
Railroad Company the right to use electricity in operating Its street railroad' 
(Revised Ordinances, pp. 879 to 881) ; also subject to the provisions of chap- 
ters 28 and 72 of the Revised Ordinances of the city, and ail amendments there- 
to and hereto vyhich may hereafter be passed by the council." 

The défendant admits that on the 17th day of July, 1893, the council 
of the city of Cleveland passed an ordinance authorizing the Cleveland 
City Railway Company to lay an additional track upon South Wood- 
"land avenue, between Southern avenue and Corwin avenue, and a 
double track on said South Woodland avenue from Corwin avenue to 
Woodland Hills avenue ; that said ordinance was duly accepted by the 
grantee. The défendant admits that by section 5 of said ordinance the 
city had the right at any time to require the said Cleveland City Rail- 
way Company to operate its cars over the entire length of any of its 
lines or branches of said constituent companies in the same manner and 
between the same termini as the cars were operated prior to the con- 
solidation of said constituent companies, under the name of the Cleve- 
land City Railway Company. The défendant admits that on the 19th 
day of February, 1894, the council of the city of Cleveland passed an 
ordinance entitled "An ordinance granting permission to the Cleveland 
Electric Railway Company and the Cleveland City Railway Company to 
extend their tracks in Willson Avenue" ; that said ordinance was duly 
accepted by said company; that the provisions of said ordinance as 
to the construction of said railway, the giving of transfers, and the 
paving and keeping in repair of streets, and the widening of the road- 
way of Willson avenue between Euclid avenue and Scovill avenue, and 
the provisions of section 10 for the expiration thereof, are correctly 
set forth in the bill of complaint ; and that Willson avenue, and the lines 
of road constructed thereon, are intersected both by Kinsman street 
and Woodland avenue. By the bill it appears that in section 10 of said 
ordinance it is provided : "This grant shall be in force until the first 
day of July, 1914." The défendant admits that the complainant 
is the successor, by purchase, of ail of the companies forming the 
Consolidated company known as the Cleveland City Railway Company. 
The défendant admits that on the llth day of January, 1904, the city 
council of Cleveland granted to the Forest City Railway Company the 
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renewal right to maintain and operate certain existing single and double 
tracks, by an ordinance, a copy of which is set forth in the bill. This 
ordinance is one which permits the Forest City Railway Company, the 
codefendant of the city, to operate a line of street railway throughout 
the territory designated, to the exclusion of the complainant. There 
is provision made for the payment to the complainant by the Forest 
City Railway Company of either an agreed valuation or a determined 
valuation. The enforcement of the ordinance, if the complainant's 
franchise is not terminated, will be a violation, by législative enactment, 
of the rights of contract of the complainant. It is necessary, then, to 
détermine whether, under the admission of the answer of the city of 
Cleveland, the rights of the complainant to occupy the streets as a street 
railway company hâve terminated. 

It is urged by the complainant that a contract relation was entered 
into between the city of Cleveland and the Woodland Avenue & West 
Side Street Railroad Company by the ordinance passed February 1, 
1885. It is conceded by the parties litigant that the original franchise 
was granted to the Kinsman Street Railroad Company in August, 1879, 
for the period of 25 years ; that the franchise to the West Side Street 
Railroad Company extends from February, 1883, for a period of 35 
years ; that, if unchanged in any way, the right to operate street rail- 
ways over the Kinsman street îine terminated in August, 1904; and 
that the franchise of the West Side Street Railroad Company would 
not terminate until February, 1908. The ordinance of February 1, 
1885, which provided for the consolidation of the Woodland Avenue 
Railway Company (the successor by purchase of the Kinsman Street 
Railroad Company, as before stated) and the West Side Street Rail- 
road Company, has been held by the Suprême Court of the United 
States, in the case of Cleveland v. Cleveland City Railway Company, 
194 U. S. 517, 24 Sup. Ct. 756, 48 L. Ed. 1102, to be a contract between 
the citv of Cleveland and the railway company. On page 536, 194 
U. S., page 763, 24 Sup. Ct. (48 L. Ed. 1102), it is said : 

"In reason, the conclusion that the contraets were engendered would seem 
to resuit from the fact that the provisions as to rates of fare wepe flxed in 
ordinances for a stated time, and no réservation was made of a right to alter ; 
that by those ordinances existing rights of the corporations were surrendered, 
henefits were conferred upon the public, and obligations were Imposed upon 
the corporations to continue those beneflts during the stipulated time. When, 
in addition, we consider the spécifie référence to limitations of time which 
the ordinances contained, and the fact that a written acceptance by the cor- 
porations of the ordinances was requlred, we can see no escape from the con- 
clusion that the ordinances were intended to be agreements blnding upon both 
parties, definitely fixing the rates of fare which mlght thereafter be chargea. 
Taking ail the circumstances as above referred to into account, the case be- 
fore us clearly falls within the ruie as to the binding character of agi-eements 
respecting rates." 

Before the passage of the ordinance there were in existence two 
street railroad corporations, to wit, the Woodland Avenue Railway 
Company and the West Side Street Railroad Company, each having 
substantial rights which might be yielded, and which, under the name 
of the Consolidated company, would enjoy the henefits of the joint use 
of such properties and rights. By the part of the ordinance quoted 
and admitted, it is shown that thèse two railroad companies and the 



376 , 135 FEDERAL EEPOKTEB. 

Consolidated company agreed that over the lines of raîlway of the two 
companies mentioned there should be carried for one fare a passenger 
who before that time had been lawfully required to pay two fares for 
the same service. In the contemplation of the parties to this contract, 
did the time during which the mutual obligations therein assumed were 
to continue end in August, 1904, or in February, 1908? So far as 
the West Side Street Railroad Company was a party to the contract, it 
became obligated to carry passengers from Gordon avenue to the east- 
ern terminus of the Woodland avenue line throughout the term of its 
franchise. The Consolidated company assumed this obligation. It 
foUows that there was necessarily granted to the consolidated company 
a right to do the thing whieh it had obligated itself to do. 

The ordinance of April 8, 1887, admitted in the answer to bave been 
passed, by which the Woodland Avenue & West Side Street Rail- 
road Company extended its lines of railroad in Franklin avenue, which 
ordinance was accepted by the company, bas the provision, "and 
the right herein granted shall terminate with the présent grant of the 
main line, to wit, on the lOth day of February, 1908"; and the varions 
other ordinances, of August IS, 1887, June 20, 1892, August 1, 1892, 
August 22, 1892, ail containing substantially the same language, may 
be regarded also as contracts which in teitns provide that the franchise 
shall not end until the date therein mentioned. If treated as récitals, 
merely, they are conclusive of the intention of the parties in the original 
contract of consolidation. Thèse ordinances related not only to the 
line of railway formerly operated by the West Side Street Railroad 
Company, but also to the extensions of the line of railway operated 
before the consolidation by the Woodland Avenue Railway Company. 

It is admitted by the answer that on the 22d day of March, 1889, the 
city council of the city of Cleveland passed an ordinance authorizing 
the Woodland Avenue & West Side Street Railroad Company to use 
electricity in the opération of its street railroad, in the words and figures 
set out in the bill, and hereinbefore fully quoted. By the first section 
of this ordinance it is provided that the Woodland Avenue & West 
Side Street Railroad Company is granted permission to operate its entire 
line of Street railroad, as the same now exists, with any and ail exten- 
sions that may hereafter be made thereto, by electricity as a motive 
power, using such electric plant in the public streets as shall be accept- 
able to the board of improvements, and for such purpose said company 
shall hâve the right to erect and maintain pôles, wires, fixtures, and 
conduits, and ail other appliances or appurtenances that, in the opinion 
of said board, shall be found necessary to successfuUy operate its street 
railroad by electricity. By the ninth section it is provided that said 
railroad company shall, in writing, accept the permission and priv- 
ilège granted, and agrée to comply therewith. By the seventh section 
it is providedthat the grant "herein made" shall be in force from and 
after the date of the passage and légal publication of the ordinance, 
and the written acceptance of the same by said company, and said com- 
pany shall hâve the right to maintain and operate its présent line, and 
any and ail extensions, until the expiration of the présent grant of said 
company, to wit, on the lOth day of February, 1908. 

This is a contract between the city of Cleveland and the Woodland 
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Avenue & West Side Street Railroad Company, which, in express lan- 
guage, fixes the termination of its then existing rights on the lOth day 
of February, 1908. Upon the faith of the contract, and in pursuance 
of its agreement, the Consolidated company spent a large amount of 
money. The city of Cleveland, under the statutes of the state of Ohio 
regulâting its authority, undoubtedly had the power to enter into this 
contract. By section 3443 of the Revised Statutes of Ohio it is pro- 
vided : 

"Councll or the commlssloners, as the case may be, shall hâve the power 
to fix the terms and conditions upon which such street railways may be con- 
structed, operated, extended and consolidated," 

After quoting this statute, the Suprême Court of the United States, 
in Cleveland v. Cleveland City Railway Company, hereinbefore re- 
ferred to, says: 

"The statutes show that there was lodged by the Législatures of Ohio In 
the municipal council at Cleveland comprehenslve power to contract with 
Street railway companies with respect to the terms and conditions upon which 
such roads might be constructed, operated, or consolidated ; the only limita- 
tion upon that power being that. In case o( an extension or consolidation, no 
increase in the rate of fare should be allowed." 

By section 2501 of the Ohio Statutes, which relates to the granting 
of franchises, it is provided that "the council may renew any such grant 
at its expiration upon such conditions as may be considered conducive 
to the public interest." By the décision of the Suprême Court of Ohio 
in State v. East Cleveland Railroad Company, 27 Wkly. Law Bul. 64, 
it was decided that the renewal of a grant could be made prior to the 
expiration of the original grant. 

That ail of the ordinances which hâve been referred to in this opin- 
ion were authorized contracts between the city of Cleveland and this 
Street railway company, or some one of its predecessors in interest, bas 
been decided by the Suprême Court of the United States in the cause 
referred to. This appears from the quotations from that décision here- 
inbefore made. In ail of thèse ordinances or contracts it is expressly 
provided that the expiration of the right of the street railway com- 
pany shall be on the lOth day of February, 1908. The performance of 
the obligations assumed by the railroad company by its acceptance of 
thèse ordinances required that the grant should be extended to that 
date. That the ordinance, the passage and threatened enforcement of 
which is complained of, is adapted to impair thèse contracts, is plain, 
since the enforcement of the ordinance would put into the possession 
of the Forest City Railway Company the tracks and lines mentioned in 
the ordinance, over which the complainant has been given a right to 
operate at least until the year 1908. 

Because it is unnecessary, the court refrains from interpreting the 
efïect upon the complainant of the ordinance of February 19, 1894, 
providing for the establishment of a cross-town Une upon Willson ave- 
nue, to l^ operated in connection with the other Systems of railway then 
in opération. 

The other défendant, the Forest City Railway Company, dépends 
for its rights upon the validity of the ordinance attacked in this suit. 
If the ordinance complained of impairs the obligation of a contract, it 
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is because it attempted to vest the Forest City Railway Company with 
the rights which by contract belongto thè complainant. , 

For the above reasons, I conclude that the ordinance of January 11, 
Î0O4,' was passed in violation of the Constitution of the United States, 
and is and was a nuUity. Final decree may be drawn in accordance 
with this opinion. 



Ex parte NG QUONG MINQ. 
(District Court, S. D. New York. February 9, 1905.) 

UHINESE EXCLUSIOK ScOrE OF TEEATIES AND LEGISLATION — ClIINÉSE PEKSON 

Otheb than Labobbr Pbeviouslï Domiciled in United States. 

Neither the Chinese treaty of 1880, nor subséquent législation relating 
to ChineSe exclusion, bas any relation to Chinese persons, not of the labor- 
ing class, who were at the time of the adoption of that treaty domiciled 
in the United StateS, and who hâve since continued to réside therein ; and 
such a person who temporarily leaves the country, with the intention of 
returuing, cannot be exeluded on his return because he is not inoluded in 
one of the classes expressiy excepted from the opération of the e.TClusiou 
acts, and who alone are permitted to enter the United States by rules 1 
and 2 of the régulations adopted by the Department of Commerce and 
Labor; such tules being applicable only to persons seeking to enter for 
the flrst time. 

[Ed. Note. — For cases in point, s«e vol. 2, Cent. Dig. Aliens, § 85. 

Citizenship of the Chinese, see note to Gee Pook Sing v. United States, 
1 C. C. A. 212 ; Lee Sing Far v. United States, 35 O, C. A. 332.] 

Max J. Kohler, for petitioner. 

William Michael Byrne, Asst. U. S. Atty. 

HOLT, District Judge. Thèse are writs of habeas corpus and cer- 
tiorari to test the legality of the détention at Malone, N. Y., of the pe- 
titioner, a Chinaman applying to return to this country. The peti- 
tioner came to this country 46 years ago, and has had a domicile of 
résidence at San Francisco ever since. He is a grand master of the 
lodge of Freemasons for California, and has been for some time dep- 
utized by that organization to travel throughout the United States and 
Canada, organizing societies of his countrymen in the Masonic order. 
In May, 1894, the petitioner obtained a certificate of résidence from the 
coUector of internai revenue for the First District of California. The 
certificate stated upon its face that it was issued to a person other than 
a laborer, giving his occupation as a "Chinese Masonic organizer." 
Some months ago he went to Canada to organize Masonic lodges among 
the Chinese there; and, on attempting to return to this country, was 
detained at Malone, and refused admission by the Chinese exclusion 
inspector, whose décision was affirmed on appeal by the Secretary of 
Commerce and Labor. The inspector states in his opinion that "it 
is probable * * * that this person is what he claims to be. How- 
ever, he is not a merchant, a teacher, a student, or a traveler for curi- 
osity and pleasure" — and that therefore he comes under the provisions 
in rule 2 of the régulations promulgated by the Secretary of Commerce 
and Labor in regard to Chinese immigration, which provide that "only 
those Chinese persons who are expressly declared by the laws and 
treaty regulating the exclusion of Chinese to be admissible shall be 
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allowed to enter the United States." This décision was affirmed by the 
Secretary of Commerce and Labor on the same ground, namely, that 
ruie 2 governed the case. 

When this matter was first submitted, the petitioner was not pro- 
duced in court, and no proof was furnished that there had been any 
agreement between counsel waiving his production. The writs were 
therefore dismissed on the ground that the courts in the Northern Dis- 
trict, and not this court, had jurisdiction. A motion for a reargument 
was made, and it was shown upon such motion that there had been an 
agreement between counsel which practically admitted that the re- 
spondent had the petitioner in his custody and control, and which agreed 
to waive his production in this court. In my opinion, such a stipulation 
conferred jurisdiction of the case upon this court in the same manner 
as though the petitioner had been produced in court, as was recently 
held in the Case of Fong Yim, 134 Fed. 938. As this petitioner had 
been domiciled in this country for a great many years, and had a 
domicile of résidence hère before any Chinese exclusion laws were 
adopted, I think that the décision of the inspection officers is not final, 
and that he had a right to test the legality of the décision upon habeas 
corpus, on the grounds stated in my opinion in the Case of Fong Yim. 

The question on the merits in this case is whether rules 1 and 2 of 
the Chinese régulations prescribed by the Secretary of Commerce and 
Labor are valid as to a Chinaman domiciled in this country, not of the 
laboring class, who, having left the country temporarily, without any 
intention of abandoning his domicile, desires to return, and who is not 
included in one of the classes of persons declared to be entitled to enter 
under rule 1. 

The sixth article of the treaty of 1868 provides that: 

"Chinese subjects visitlng or residlng In the United States shall enjoy the 
same privilèges, immunitles, and exemptions, in respect to travel or résidence, 
as may there be enjoyed by the citizens or subjects of the most favored na- 
tions." 

When this treaty was ratified the petitioner had lived in this country 
about 10 years, and then had a domicile of résidence at San Francisco. 
The treaty of 1868 is still in fuU force, except as it may hâve been modi- 
fied by subséquent treaties or acts of Congress. 

The Chinese treaty of 1880 states, in its preamble, that : 

"The government of the United States, because of the constantly Increasing 
immigration of Chinese laborers to the territory of the United States, and the 
embarrassments conséquent upon such immigration, desires to negotiate a 
modification of the existlng treaties." 

The first article provides that : 

"Whenever, in the opinion of the government of the United States, the com- 
ing of Chinese laborers to the United States, or their résidence therein, affecta 
or threatens to alîect the interests of that country, • * * the government 
of China agrées that the government of the United States may regulate, limit, 
or suspend such coming or résidence." 

The second article provides that: 

"Chines^ subjects, whether proceeding to the United States as teachers, stu- 
dents, merchants, or from cariosity, together virith their body and household 
servants, and Chinese laborers who are now in the United States shall be 
allowed to go and come of their own free wiU and accord, and shall be ac- 
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corded ail the rlghts, prMleges, Imiminltles, and exceptions which are accorded 
to the dtlzens and subjects of the most favored nations." 

It will be observed that the whole object of this treaty was substan- 
tially to exclude Chinese laborers ; that it expressly permitted Chinese 
subjects who were teachers, students, merchants, or traveling for 
curiosity, to go and corne of their own free will ; and that no référence 
is expressly made to those Chinese persons, not of the laboring class, 
who were at the time of the adoption of the treaty, domiciled in the 
United States. This treaty, it seems to me, has sole référence to per- 
sons thereafter coming into the United States. The history of the ne- 
gotiations between the commissioners of the two countries which re- , 
sulted in the adoption of this treaty, a full account of which is given 
in the case of United States v. Ah Fawn (D. C.) 57 Fed. 591, estab- 
lishes, in my opinion, that under its provisions Congress had the right 
to exclude ail Chinese subjects thereafter coming to this country, ex- 
cept the classes mentioned in the treaty; that is to say, teachers, 
students, merchants, or persons traveling for curiosity, together with 
their body and household servants. The first exclusion act, passed in 
1882 (Act May 6, 1882, c. 126, 22 Stat. 58 [U. S. Comp. St. 1901, p. 
1305]), after the adoption of the treaty of 1880, provided that there- 
after it should not be lawful for any Chinese laborer to corne into the 
United States, but contained no provision in référence to what Chinese 
subjects, other than laborers, might corne in, except the thirteenth sec- 
tion (22 Stat. 61 [U. S. Comp. St. 1901, p. 1311]), providing that the 
act should not apply to diplomatie and other officers of the Chinese gov- 
ernment traveling upon the business of that government; but the 
amendatory act of 1884 (Act July 5, 1884, c. 220, 23 Stat. 116 [U. S. 
Comp. St. 1901, p. 1307]) provides, in section 6, that "every Chinese 
person, other than a laborer, who may be entitled by the said treaty 
or this act to come within the United States, and who shall be about to 
corne to the United States, shall obtain the permission of and be identi- 
fied as so entitled by the Chinese government," to be evidenced by a 
certificate to be issued by the government, stating varions particulars. 
The Suprême Court held in the case of Lau Ow Bew, 144 U. S. 47, 12 
Sup. Ct. 517, 36 L,. Ed. 340, that this section did not apply to Chinese 
merchants already domiciled in the United States, who, having left the 
country for temporary purposes, animo revertendi, seek to re-enter it 
on their retum to their business and their homes, and that they hâve 
a légal right to enter without any certificate. 

The act of September 13, 1888, c. 1015, 25 Stat. 476 [U. S. Comp. 
St. 1901, p. 1312] , entitled "An act to prohibit the coming of Chinese 
laborers to the United States," provides, in the first section, that : 

"Prom and after the date of the exchange of ratifications of the pending 
treaty between the United States of America and the Emperor of China, signed 
March 12, 1888, it shall be unlawful for any Chinese person, whether a subject 
of China or of any other power, to enter the United States, except as herein- 
after provided." 

The second section provides that "Chinese officiais, teachers, students, 
merchants, or travelers for pleasure or curiosity, shall be permitted to 
enter the United States" under certain conditions. Thèse sections of 
the act of 1888, if they had ever taken efïect, would, I think, hâve au- 
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thorized the exclusion of ail Chinese persons coming to this country, 
after the passage of the act, who were not included in the catégories 
in the second section. But the treaty of 1888 was never ratified (Li 
Sing V. United States, 180 U. S. 486, 31 Sup. Ct. 449, 45 L. Ed. 634), 
and therefore those provisions of the act of September 13, 1888, which 
were to take effect after the ratification of the treaty never went into 
eiïect. There was considérable discussion whether any part of the act 
ever went into effect ; some holding that the entire act was dépendent 
upon the ratification of the treaty, and others that certain sections — 
from 5 to 14, inclusive — ^were independent législation, which went at 
once into effect irrespective of the ratification of the treaty. Apparent- 
ly to settle doubts on this question, by the act of April 29, 1903, c. 
641, 32 Stat. 176, sections 5 to 14 of the act, with the exception of sec- 
tion 12, were re-enacted; but I am not aware that any one has ever 
claimed that sections 1 and 3 of that act [U. S. Comp. St. Supp. 1903, 
p. 189] ever became operative, and I think that it is clear that they never 
did. 

The act of 1893 provided that ail Chinese laborers within the United 
States should apply for a certificate of résidence, and the sixth section 
provided that : 

"Any Chinese person, other than a Chinese laborer, haviug a right to be 
and remain In the United States, desiring sucb certificate as évidence of such 
right, may apply for and receive the same without charge." 

This provision obviously does not compel any person other than a 
Chinese laborer, having a right to remain in the United States, to take 
out such a certificate. The only object of taking out such a certificate 
by a Chinese nonlaborer domiciled in this country is for him to hâve a 
convenient means of proof of his right to remain hère. This act of 
1893 was the one under which the petitioner took out his certificate, 
which stated upon its face that he was a person other than a laborer, 
and which described him as a "Chinese Masonic organizer." 

No other act of Congress has been called to my attention which 
enumerates any class of persons, other than laborers, who shall be 
permitted to enter the United States. The Chinese treaty of 1894, 
however, which recites that "the government of China, in view of the 
antagonism and much deprecated and serions disorders to which the 
présence of Chinese laborers has given rise in certain parts of the 
United States, desires to prohibit the émigration of such laborers from 
China to the United States," provides, in the first section, that "for 
a period of ten years, * * * the coming, except under the condi- 
tions hereinafter specified, of Chinese laborers to the United States 
shall be absolutely prohibited." The third section provides that "the 
provisions of this convention shall not affect the right at présent en- 
joyed by Chinese subjects, being officiais, teachers, students, merchants, 
or travelers for curiosity or pleasure, but not laborers, of coming to the 
United States and residing therein." This treaty of 1894, however, 
has recently been abrogated. 

In 1903, the Secretary of Commerce and Labor promulgated certain 
Chinese régulations. Rule 1 provides that: 

"Under the provisions of the laws and treatles In relation to the exclusion 
of Chinese persons, only such persons as are registered Chinese laborers. offl- 
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clals of the Chlnese goTernment, teachers, students, travelers for curloslty or 
pleasure, merchants and their lawful wives and minor children, laborers seek- 
ing in good faith to pass through the country to foreign territory. seamen as 
provided in rules 15 and 16, and persons whose physical condition nécessitâtes 
immédiate tiospital treatment shall be permitted to land at any port of tlie 
United States." 

Rule 2 provides that: 

"Only those Chlnese persons who are expressly declared by the laws and 
treaty relatlng to the exclusion of Chlnese to be admissible shall be allowed 
to enter the United States, and those only upon compliance with the require- 
ments of sald laws and treaty and of régulations issued thereunder. See Op. 
Atty. Genl., vol. xxli, p. 132." 

The opinion of the Attorney General referred to in this rule was 
given in respect to an application of certain Chinese persons who sought 
admission to the United States for the first time. In the course of that 
opinion, the Attorney General says that in respect to Chinese législa- 
tion — 

"It may be stated coniprehenslvely that the resuit of the whole body of thèse 
laws, and décisions thereon, Is to détermine that the true theory is not that 
ail Chinese persons may enter this country who are not forbidden, but that 
only those are entitled to enter who are expressly allowed." 

It is not necessary to détermine in this case whether no Chinese per- 
sons except those affirmatively designated as being entitled to enter 
by the existing treaties, and who are comprehensively enumerated in 
rule 1, hâve a right to enter. The question in this case is whether a 
Chinese person who has had a domicile of résidence in this country 
from a period before any treaties or laws relating to the exclusion of 
Chinese existed, and who has temporarily left the country, without 
any intention of abandoning his domicile, and with the intention of 
returning, can be excluded from returning because he is not included 
in one of the classes designated in rule 1. The petitioner in this case 
is not a laborer, or an officiai, a teacher, a student, a traveler, or a mer- 
chant. He is described in the certificate as a "Chinese Masonic organ- 
izer." The proof shows that he is a man of high standing in that or- 
der, and is employed by that organization in promoting its interests. 
I am not a Mason, but I believe that that great and ancient order is 
one whose objects are praiseworthy, and whose influence is beneficent ; 
and I think that it may be assumed that a man who occupies a high 
position in it, and who is employed by it to work in its interests, is 
a man of character, capacity, and intelligence. I can see no reason to 
doubt that he had, under the treaties between this country and China, 
which were concluded after he had adopted this country as his place 
of résidence, a right to continue his résidence in this country, and the 
certificate issued to him in 189-1 officially admits it. I can see nothing 
in the treaties or the laws in relation to Chinese exclusion, which were 
avowedly passed to prevent the evil of the immigration of Chinese la- 
borers, which applies to such a case as this. If this petitioner had a 
right of domicile in this country, protected by the treaties, I cannot be- 
lieve that the fact that he took a temporary journey across the line 
into Canada, with the intention of returning, has abrogated that right. 
Suppose that a Chinese merchant, domiciled for years in this country, 
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having acquired a fortune, should retire from business, and conclude 
to adopt this country as his permanent résidence, or that a ChinCse 
minister, sent to this country as a représentative of his government, 
should détermine, after the close of his officiai service, to establish his 
résidence in this country, and continue to réside hère for the rest of his 
life, which admittedly he would hâve a right to do under the treaties 
existing between this country and China. Such a person, by the sup- 
position, would be no longer a merchant or an officiai, or within any 
of the classes designated in any of the treaties or laws as being entitled 
to enter. Can it be claimed that, if he ventured to take a temporary 
trip to Canada for a few days or weeks, or to Europe for a few m.onths, 
he would thereby lose the right to return to his adopted home and to 
continue to réside in this country? I think that there is a radical dis- 
tinction between the case of aliens domiciled in this country, and that of 
those seeking for the first time to enter this country. The United 
vStates Suprême Court, in the case of Lau Ow Bew v. United States, 
144 U. S. 47, 61, 12 Sup. Ct. 517, 36 L. Ed. 340, states that : 

"Chinese mercliaiits domiciled In the United States, and in China only for 
temporary purposes, animo revertendi, do not appear to us to oecupy the pre- 
dicament of persons 'who shall be about to eome to the United States,' when 
they start on their return to the country of their résidence and business. The 
gênerai terms used should be limited to those persons to %vhom Congress mani- 
festly intended to apply them, and they would evidently be those who are 
about to corne to the United States for the first time." 

In my opinion, this language is equally applicable to persons other 
than merchants who hâve a right of domicile in this country under exist- 
ing treaties and laws. See, also, United States v. Mrs. Gue Lim, 176 
U. S. 459, 468, 20 Sup. Ct. 415, 44 L. Ed. 544. 

It was held in United States v. Chin Fee (D. C.) 94 Fed. 838, that a 
Chinese physician, not a laborer, who resided in this country for several 
years, registered as permitted by the statute, and afterwards v/ent to 
China temporarily, intending to return, was entitled to remain in the 
United States after his entry, although his occupation is not one of 
those stated, in terms, in the treaties or the rules. 

The cases of United States v. Ah Fawn (D. C.) 57 Fed. 591, and Lee 
Ah Yin v. United States, 116 Fed. 614, 54 C. C. A. 70, cited in the dé- 
cision of the Secretary of Commerce and Labor, do not seem to me to 
be applicable to this case. The case of United States v. Ah Fawn 
simply held that a Chinaman, who is described as a gambler and a crim- 
inal commonly called a "highbinder," although not technically a labor- 
er, was included in the gênerai term of "laborer," as empioyed in the 
treaties and acts of Congress. The case of Lee Ah Yin v. United States 
held that an immoral woman, although not technically a laborer, was 
included in the same class. Any gênerai expressions in the opinions 
in those cases are to be construed in the light of the actual questions 
presented for détermination. 

I think that the existing treaties and laws did not authorize the estab- 
lishment of rules preventing the return to this country of a Chinese per- 
son, not a laborer, who bas a right of domicile in this country, and who 
bas left it temporarily, with the intention of returning, and that the pro- 
visions of rules 1 and 2 of the Chinese régulations, which provide that 
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only Chînese persons of certain designated classes hâve a right to enter 
this country, are not applicable to the petitioner. 

My conclusion is that the petitioner should be discharged from dé- 
tention and permitted to enter this country. 



O'REILLT DE CAMARA v. BROOKH. 
(District Court, S. D. New York. February 27, 1905.) 

1. OiTicEBS OF United States— Civil Liabilitt fob Tobts— Militabt Gov- 

ERNOB OF Cuba. 

The mlUtary governor of Cuba, appolnted by and representlng the 
United States during Its temporary occupation of the Island after the 
conclusion of peace, pursuant to the treaty of Paris, Is not exempt from 
Personal Uabllity for a tort committed in bis officiai capacity agalnst an 
individual In the course of the civil administration of the affaira of the 
country. 

2. Spanish Tbbatt of 1899 — Militabt OcotrPATioN of Cuba — Pbopeety 

RiGItTS OF RESIDENTS. 

As alleged in her complaint, plaintiff, a Spanish subject, and résident 
of the City of Havana, through purchase by her ancestors was the owner 
of a hereditary aliénable office created by the Spanish crown known as 
the "Alguacil Mayor of Havana," pertalning to which as a personal or 
property right was the exclusive franchise or right to conduct the slaugh- 
ter of cattle In the clty of Havana, which franchise had always been 
recognized by the Spanish government as a valuable property right, of 
which the owner could not be deprlved without compensation. Défend- 
ant, while milltary governor of Cuba in 1899, during its occupancy by 
the United States, and In tlme of peace, by an executive order abollshed 
the office, and transferred the appurtenant franchise to the clty of Ha- 
vana. Such order did not purport on its face to hâve been made In the 
Interest of the public health or In the exercise of any police power, but, 
80 far as appeared, the transfer was purely arbitrary. The treaty of 
Paris, pursuant to which the American occupation was held, provlded 
that "the United States will, so long as suoh occupation shall last, as- 
sume and discharge the obligations that may under International law 
resuit from the fact of Its occupation for the protection of llfe and prop- 
erty," and, further, that "the relinquishment of Spanish soverelgnty shall 
not be held to impair the property or rights which by law belong to the 
peaceful possession of property of ail kinds of private Individuals of 
whatsoever natlonallty such Individuals may be." Eeld, on demurrer, 
that plaintiff's franchise was private property within the protection of 
the treatj-, and of which she could not lawfully be deprlved without 
compensation; that the fact that such franchise was a monopoly, which 
would be vold under the laws of the United States or by the common 
law, was immaterial, It being valld and protected by the law of Spain. 

S. Officees of United States— Liability fok Private Propektt Taken. 

If an offlcer of the United States takes the property of a private per- 
son for public use without compensation, he Is liable In tort for the tres- 
pass, although the government may also be liable on an Implled contract 

On Demurrer to Complaint. 

Coudert Bros. (Paul Fuller and Frederick R. Coudert, of coun- 
sel), for plaintiff. 
Charles W. Russell, Spécial Asst. Atty. Gen., for défendant. 

HOLT, District Judge. This is a demurrer to a complaint on 
the ground that it does not state facts sufficient to constitute a 
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cause of action. The action is brought by the Countess of Buena 
Vista, a subject of the King of Spain, and a résident of the city of 
Havana, against Maj. Gen. John R. Brooke, who was, in the year 
1899, military governor of the Island of Cuba, to recover damages 
caused to the plaintifï by an order of Gen. Brooke abolishing a right 
or franchise to slaughter cattle in the city of Havana, owned by the 
plaintifE. The action is brought in this court under the provisions 
of subdivision 16 of section 563 of the United States Revised Stat- 
utes [U. S. Comp. St. 1901, p. 459], which confers jurisdiction upon 
the United States District Courts of ail suits brought by an alien 
for a tort in violation of the law of nations or of a treaty of the 
United States. The substantial facts allegèd in the complaint are : 
That in 1728 an ancestor of the plaintifï purchased, with the con- 
sent and approval of the Spanish crown, an hereditary and aliénable 
office known as the "Alguacil Mayor," or "High Sherifï," of the 
city of Havana, an office to which pertained certain purely officiai 
functions, such as the perpétuai right of sitting as a member of the 
municipal council of Havana, and a certain personal and property 
right, consisting of the exclusive franchise or right to manage and 
conduct the slaughter of cattle in the city of Havana, and to charge 
for each head of cattle so slaughtered for use in said city at cer- 
tain specified rates. That said office descended by inheritance to 
the plaintifï. That in 1859 the Spanish government promulgated a 
law or decree relating to municipalities in the Island of Cuba, which 
provided, in substance, for the extinction of the political functions 
of said office, and their transfer to a municipal council, to be elected, 
but which aiso provided that the émoluments or profits of the office 
should be valued and paid for, and that until such payment the 
holders of the office should continue in the receipt of its émolu- 
ments. That in 1878 the Governor General of Cuba published a 
decree, having the force of law, providing that the perpétuai coun- 
cilors should cease to perform any duties, and that their offices 
should no longer be counted among the offices of the municipal 
council, the members of which thereafter should be elected, but 
which also provided that the provisions of the law of 1859, direct- 
ing that the perpétuai councilors should not be deprived of any 
émoluments to which they were entitled until the proper indem- 
nification therefor should be paid to them, should remain in force. 
That proceedings were taken for the condemnation of the prop- 
erty rights appurtenant to said office, but were never completed, 
and that the property rights remained in force and were exercised 
by the plaintifï down to the time of the Spanish War. That in per- 
forming such service the plaintifï employed some 70 workmen, 50 
oxen, and more than 20 carts, and incurred great expense in the 
maintenance of the necessary instrumentalities. That on and prior 
to May 20, 1899, the whole Island of Cuba was under the military 
jurisdiction of the United States, in pursuance of the treaty of Paris 
of December 10, 1898, providing for the relinquishment of the Is- 
land of Cuba by the Spanish government, and its temporary occu- 
pation by the United States. That the said treaty contained the 
déclaration that "the United States will so long as such occupation 
135 F.— 25 
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shall. i la,st assume and discharge the obligations that may under 
international law resuit frorh the fact of its occupation for the pro- 
tection of life and property," and, further, that "the relinquishment 
of Spanish sovereignty shallnot be held to impair the property or 
rights which by law belong to the peaceful possession of property 
of ail kinds of private individuals of whatsoever nationality such 
individuals may be"; that on said May 20, 1899, Brig. Gen. William 
Ludlow was governor of Havana, and that on that day, the said 
city of Havana and Island of Cuba being in profound peace, and 
completely subject to the dominion, authority, and administration 
of the United States under its pledge in said treaty for the protec- 
tion of property and of ail rights which by law belong to the peace- 
ful possession of property by private individuals, Gen. Ludlow, 
without notice to the plaintifE, or afïording her any opportunity to 
be heard, and without any complaint of the manner in which she 
was exercising her said rights and duties and conducting the 
slaughter of animais in Havana, issued an order by which he de- 
clared that the hereditary grant or privilège in connection with the 
service of the city slaughter house, of which the O'ReilIy family, 
its grantees or lessees, were the beneficiaries by inheritance or pur- 
chase from the original grantee, was thereby terminated and de- 
clared null and void. That the city of Havana, through its author- 
ized agents, should make provision for the exécution of such serv- 
ices as should be necessary in connection with the care of the 
slaughter house, the killing of animais for food, and the delivery of 
méat to the local dealers in the city, and to that end should, by hire 
or purchase, procure such wagons, carts, and draft animais and en- 
gage such services as might be necessary for the purpose in ques- 
tion ; and that the présent owners of the abrogated privilège might 
seek in the courts the establishment and valuation of such equities 
or légal rights as they might believe themselves to possess. That 
the plaintiff appealed from this order to the défendant, Maj. Gen. 
Brooke, the military governor of Cuba. That the défendant there- 
upon, onAugust 17, 1899, issued an order affirmingthe order of Gen. 
Ludlow, abolishing the old alienated office known as "Alguacil 
Mayor of Havana," together with ail rights, duties, and privilèges 
pertaining thereto, denying the right of the claimants to receive any 
of the émoluments thereof, and providing that the municipal cor- 
poration of Havana might adopt proper measures to provide the 
necessary means of performing the municipal services theretofore 
discharged by the claimants to the ownership of said office. That 
by said orders the plaintifï was deprived of the rights and fran- 
chises granted to her by law, and was thereafter prevented from 
receiving the émoluments thereof. That the said act of the défend- 
ant was in violation of the said treaty, and contrary to an order of 
the Président of the United States issued July 13, 1898, which pro- 
vided as follows : 

"Tàough the powers of the mlUtary occupant are absolute and suprême 
and immedlately operate upon the politlcal condition of the Inhabitants, the 
municipal laws of tlie conquered territory, such as affect private rights of 
person and property and provide for the punishment of crime, are consid- 
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ered as continuing in force, so far as they are compatible with the new 
order of things, until they, are suspended or superseded by tbe occupylng 
belligerent, and in practice they are not usually abrogated, but are allowed 
to remain In force and to be administered by ordlnary tribunals, substan- 
tlally as they were before the occupation. • • • One of the most im- 
portant and most practical problems wIth which It wUl be necessary to deal 
is that of the treatment of property. » • * private property, whether 
belonging to Individuals or corporations, Is to be respected and can be con- 
fiscated only for cause." 

That the act of the défendant in issuing said order was contrary 
to the Constitution and laws of the United States, and in violation 
of the provisions of the treaty of Paris, and of the said instructions 
of the Président of the United States ; that it was a confiscation of 
the plaintiiï's property, and w^as wholly unlawful, tortious, and un- 
authorized on the part of the défendant ; and that it was also in con- 
travention of the said Spanish laws of 1859, and of said decree of 
1878. Judgment is demanded for damages alleged to amount to 
$250,000. 

The questions involved in this case are novel, and I hâve reached a 
conclusion with hésitation. The counsel for the défendant claims that 
the action of Gen. Brooke was a governmental act ; that he, as Gov- 
ernor General, exercised in trust either the sovereignty of the people of 
Cuba or sovereignty as représentative of the sovereignty of this coun- 
try; that in him was the entire législative, executive, and judicial 
power ; and that for any act done by him in that capacity he is exempt 
from suit, under the gênerai principle that any sovereign is exempt 
from private suit for a governmental act. There are undoubtedly cases 
in which persons exercising substantially sovereign authority in sub- 
ordination to a sovereign power hâve been held exempt from liability. 

Thus it was held that the East India Company was exempt from 
private suit in respect to the exercise of that portion of its power in 
India which consisted in the right to acquire, retain, and govern terri- 
tory, to raise and maintain armed forces by sea and land, and to make 
peace or war with the native powers of India. Secretary of State in 
Council of India v. Kamachee Boye Sahaba, 13 Moore, P. C. 22, and 
cases there cited. So the Lord Lieutenant of Ireland has been held to 
be exempt from liability to private suit for acts done in his officiai 
capacity. Sullivan v. Spencer, Ir. R. 6 C. L. 173. But the gênerai 
rule in England is well established that the governor of an English 
colony, in time of peace, is liable for any tort committed by him, un- 
authorized by law. Mostyn v. Fabrigas, 1 Cowp. 161. In Phillip v. 
Eyre, L. R. 6 Q. B. 1, the Governor of Jamaica was held exempt from 
liability because the colonial Législature had passed an act of indemnity ; 
but it was substantially admitted that but for such act he would hâve 
been liable to an action for torts alleged to hâve been committed in vio- 
lation of law, although in that case the défendant asserted that the acts 
were done for the suppression of a mutiny, or a threatened mutiny. 
So it is well established that ofiicers of the United States are personally 
liable for torts in violation of law, although done in good faith, and in 
supposed obédience to acts of Congress or the orders of superior officers. 
Little V. Barreme, 2 Cranch, 170, 2 L. Ed. 243 ; Mitchell v. Harmony, 
13 How. 115, 14 L. Ed. 75; Bâtes v. Clark, 95 U. S. 304, 24 L. Ed. 471. 
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Similarly, public officers of any kind are liable personally in suits în 
tort to recover damages for illégal acts done in their officiai capacity. 
This rule has been applied to tax officers enforcing taxes under an un- 
constitutional state law. The Virginia Coupon Cases, 114 U. S., 5 
Sup. Ct., 29 L. Ed., particularly Chaffin v. Taylor, 114 U. S. 309, 5 
Sup. Ct. 934, 962,.39 L. Ed. 198; Carter v. Greenhow, 114 U. S. 317, 
5 Sup. Ct. 928, 962, 29 L. Ed. 202. So actions in ejectment and detinue 
may be brought to recover property held without légal authority by 
officers of the United States, although held in behalf of the United 
States. Grisar v. McDowell, 6 Wall. 363, 18 L. Ed. 863 ; United 
States V. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171. So a 
suit for the infringement of a patent may be maintained against an 
officer of the United States, personally, who infringes a patent whiie 
doing work in behalf of the United States. Belknap v. Schild, 161 
U. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 599. 

I think, under thèse décisions, that the défendant is not exempt from 
Personal liability in this action on the ground that his order was an 
exercise of sovereign power. His act was not an act done by a military 
commander in time of war. He is described in the complaint as the 
military governor of the Island of Cuba, but it is also alleged in the 
complaint that the city of Havana and Island of Cuba were in profound 
peace, and completely subject to the dominion, authority, and adminis- 
tration of the United States. The annulment by Gen. Brooke of the 
plaintifï's right to carry on the slaughtering business, and its transfer 
to the city of Havana, was not in its nature a military act, but was 
essentially an act done in the course of civil administration. The de- 
fendant's counsel claims that the plaintifï's right or franchise in the 
slaughtering business was a kind of private property, the protection of 
which, after the transfer of Cuba to this country, was not contemplated 
by the treaty. It was, in my opinion, clearly property. It was a grant 
from the crown of Spain, from which a valuable income was derived, 
and it was just as genuine property as if it had been a grant of land 
from which rents were derived. It was undoubtedly a kind of prop- 
erty which does not exist in this country. It was a pure monopoly. 
Every student of English history is familiar with the great contro- 
versies about monopolies between the crown and the English nation 
in the reigns of Elizabeth and James I, resulting in the décisions of 
the courts that they were void at common law, and the statute of 
monopolies declaring them illégal by act of Parliament. They hâve 
ever since been held, in England and this country, to be void at common 
law, and are now prohibited in this country by the fourteenth amend- 
ment to the Constitution. In the Slaughter House Cases, 16 Wall. 
36, 21 L,. Ed. 394, the state of Louisiana had incorporated a company, 
to which it gave the exclusive right to maintain stockyards and places 
for slaughtering cattle in a certain part of the city of New Orléans. 
The validity of that législation was attacked, and the minority of the 
court were of the opinion that it was void, as creating a monopoly. 
The majority of the court, however, held that it was valid as an exer- 
cise of the police power, and that it did not create a monopoly, be- 
cause any butcher who wished to carry on his trade was authorized to 
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do ît at the company's establishment. But it was practically admitted 
in the opinion of the majority in that case that the trade of a butcher 
is a trade which, by the common law, any man is free to enter upon 
and to follow, and that an act of the Législature conferring upon any 
particular person or company the right to carry on the trade of a 
butcher in any community, to the exclusion of ail other butchers, 
would be void. But in many countries monopolies granted by the 
crown are a perfectly valid species of property. The complaint in this 
case allèges, and the demurrer admits, that the plaintifif's right or fran- 
chise always was and always has been recognized as private property 
by the Spanish law, and therefore, in the interprétation of the treaty, 
the plaintifï's right or franchise must be held to hâve been private 
property. 

But it is claimed that, being a kind of property which is not recog- 
nized in this country, it could not hâve been within the contempla- 
tion of the parties to the treaty that it should be protected by this gov- 
ernment after the relinquishment of sovereignty over Cuba and the 
Iransfer of possession to the United States. It is undoubtedly a kind of 
property which, by the law of this country, could be at any time abol- 
ished by the sovereign power. If such a franchise had been created in 
this country, it would hâve been void from the beginning as a monojxil) . 
But it is well settled that the régulation of slaughter houses in thickly 
settled communities is a part of the police power (2 Kent's Com. 340 ; 
Slaughter House Cases, 16 Wall. 36, 21 L. Ed. 394) ; and if any part of 
such a grant, or any grant of a somewhat similar nature, under certain 
circumstances, might be upheld as a valid exercise of the police power, 
as occurred in the Slaughter House Cases, it is well settled that such a 
grant is not, in this country, protected by the constitutional provision 
rendering invalid any law impairing the obligation of contracts, and that 
any state which has granted any privilège in the nature of a monopoly 
under the police power has a perfect right to terminate such a grant at 
its option at any time. No state can grant or bargain away its right to 
exercise the police power. Butchers', etc., Co. v. Crescent City, etc., 
Co., 111 U. S. 746, 4 Sup. Ct. 652, 28 L. Ed. 585. It is clear, therefore, 
that, if such a right or franchise as that of the plaintifif had been orig- 
inally granted in this country in the exercise of the police power, it 
would bave been in the power of the government to annul the grant in 
the exercise of the same power, and that is what the defendant's coun- 
sel claims was donc in this case. But, in my opinion, there is nothing 
alleged in the complaint which justifies the inference that Gen. Brooke, 
in annulling this grant, was acting under the police power. It is true 
that hjs order recites as follows : 

"It being considered prejudicial to the lawful interests and gênerai wel- 
fare of the municipality of Havana, and as a measure demanded by public 
pollcy and in harmony with preceding orders of the mllitary government, in 
view of the condition of affairs created In this Island by the cessation of 
Spanish sovereignty, the old alienated office known as 'Alguacil Mayor de la 
Habana,' together with ail rlghts, duties, and privilèges pertainlng thereto, 
or derived therefrom, are hereby abollshed." 

But this récital is entirely consistent with the view that there 
was nothing in the manner in which the business was conducted by 
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the plaintiff which called for the interférence of the government 
for the protection of the public health, or for any of the objects for 
which the police power can justly be exercised. There was nothing 
in the order which provided for any change in the method of do- 
ing the business. The right or franchise was transferred, as it 
stood, to the city of Havana. So far as appears in the case, the 
reasons why it was considered prejudicial to the lawful interests 
and gênerai welfare of the municipality of Havana, and why its 
transfer to the city of Havana was thought to be a measure de- 
manded by public policy, may hâve been the fact that it was con- 
sidered a valuable franchise, the profits of which it was deemed 
désirable that the city should receive. The complaint allèges that 
there was no complaint in respect to the management of the slaugh- 
ter house, and that there existed no immédiate^ or impending dan- 
ger, or urgent necessity for the transfer. The demurrer admits 
thèse facts, and although, upon a trial, a contrary state of facts may 
appear, I think, upon the face of this complaint, it must be assumed 
that this transfer was not made in the interests of the public health 
or in thé exercise of any police power, but was simply an arbitrary 
transfer of a valuable property from one person to another, with- 
out compensation. 

The defendant's counsel also suggests that the défendant is not 
liable in this action, because the transaction gave rise to an action 
upon contract against the government either of Cuba or of the 
United States. It is well settled in this country that if the govern- 
ment, in violation of the provision of the Constitution, takes pri- 
vate property for a public use, without compensation, a cause of 
action arises against the government upon an implied contract to 
pay for it. United States v. Great Falls Mfg. Co., 112 U. S. 645, 5 
Sup. Ct. 306, 28 L. Ed. 846 ; United States v. Lynah, 188 U. S. 446, 
23 Sup. Ct. 349, 47 L. Ed. 539. If the only liability in such a case 
were one upon contract, obviously this court would hâve no jurisdiction 
of this case, for this court has no jurisdiction at common law of an ordi- 
nary claim on contract against an individual under any circumstances, 
or against the United States, except under the Tucker act, when the 
claim is less than $1,000. But if an officer of the United States 
takes the property ùf a private person for public use without com- 
pensation, I think he is liable in tort for the trespass, even if the 
government is also liable on contract. Hill v. United States, 149 U. 
S. 593, 13 Sup. Ct. 1011, 37 L. Ed. 862 ; United States v. Great Falls 
Mfg. Co., 112 U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846 ; Langford v. 
United States, 101 U. S. 341, 25 L. Ed. 1010. 

But, in my opinion, ail the reasoning in this case based on the 
law and authorities governing the rights and obligations of parties 
to transactions taking place in the United States is more or less 
fallacious. The plaintiff's rights in this case are governed by the 
treaty with Spain, which, like ail treaties, constitutes a part of the 
suprême law. That treaty provided that: 

"The United States will so long as Its occupation shall last assume and 
discharge the obligations that may under international law resuit from the 
fact of its occupation for the protection of life and property." 
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International law, as stated in the case of Strother v. Lucas, 12 
Pet. 410, 9 L. Ed. 113'î', provides that, in the case of the military 
conquest of a country — 

"The conqueror does no more than displace the sovereign, and assume do- 
minion over the country. A cession of territory Is never understood to be a 
cession of the property of the inhabitants. The Iting cèdes only that which 
belongs to him. Lands he had previously granted were not his to cède. 
* * * No construction of a treaty whieh would impair that security to 
private property whlch the laws and usages of nations would, without ex- 
press stipulation, hâve conferred, would seem to be admissible further than 
its positive words require." 

So in More v. Steinbach, 127 U. S. 70, 8 Sup. Ct. 1067, 32 L. Ed. 
51, it is said: 

"By the cession of California to the United States the rights of the Inhab- 
itants to their property were not aflfeoted. They remained as before. Politi- 
cal jurisdiction and sovereignty over the territory and public property alone 
passed to the United States." 

The provision in the treaty, therefore, that "the relinquishnient 
of Spanish sovereignty shall not be held to impair the property or 
rights whicli by law belong to the peaceful possession of property 
of ail kinds of private individuals of whatsoever nationality such in- 
dividuals may be," applies to the property and rights of Spanish 
subjects in Cuba under Spanish law at the time. The relinquishnient of 
sovereignty over the island must be deemed to hâve been in considéra- 
tion of the provisions of the treaty by which the United States guar- 
antied the protection of the private rights of property as they ex- 
isted in Cuba. The question is not whether the plaintiiï's riglit or 
franchise was property under the laws of the United States, which, 
under those laws, could be interfered with or abolished under the 
police power or any other power. The question is, was it property 
under. the law of Spain? The complaint allèges that it was, and 
the Spanish acts and decrees set forth in the complaint show that 
the government fully admitted that, until the plaintifï was com- 
pensated for the value of her franchise, her right and property in it 
was valid and indefeasible. The Spanish Civil Code, as set forth in 
the complaint, provides as follows : 

"Art. 349. No one shall be deprived of his property, unless It be by com- 
pétent authority, and with justifled cause for public utility, and never until 
he bas previously been properly indemnified. 

"If this requirement has not been eomplied with, the judges shall protect, 
and, In proper cases, replace the condemned party in possession." 

"Art. 336. As Personal property, are aiso eonsidered rents or pensions, 
elther for llfe or hercditary, in favor of a person or family ; also purchiised 
public ofBces, contracts for public services," etc. 

I think it clear from thèse provisions that under the Spanish law, 
before the plaintifï could be deprived of her rights in this fran- 
chise, its value must hâve been determined and paid to her. 

My conclusion is that the demurrer should be overruled, with 
leave to the défendant to answer within 20 days upon payment of 
costs. 
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UNITED STATES V. STONB et al. 
(District Court, D. New Jersey. March 2, 1905.) 

1. Indictmbnt — SuFFiciENCT — Failuee to Négative Exception in STATtrrB. 

An indlctment based on Rev. St. § 5440 [U. S. Cîomp. St. 1901, p. 3676], 
charging a conspiracy to defraud the United States by causing the viola- 
tion of another statute subsequently enacted, need not négative an ex- 
ception found In the later statute, whlch, being entlrely separable from 
the section upon whlch the Indlctment is founded, Is matter of défense. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dlg. Indlctment and 
Information, §§ 295-298.] 

2. CoNSPiKACT TO Dbfbaud United States— Indictment— Aveement oï In- 

TENT. 

An Indictment under Rev. St. § 5440 [U. S. Comp, St. 1901, p. 3670], for 
conspiracy to defraud the United States, whlch sets out the unlawful 
agreement, need not aver an Intent upon the part of the accused to de- 
fraud the United States. 

3. Same— Desceiption oi' OrrENSE. 

An Indlctment for conspirricy to defraud the United States, whlch char- 
gea that défendants secretly inserted a pièce of Iron weighing half a 
pound In the center of each of a large number of cork blocks made by 
them, intending that such blocks should be used In making llfe preservers 
for the equipment of steamers navigating the océan and Iakes, bays and 
sounds of the United States, held to sufflclently show that llfe preservers 
80 made would not fulflU the law and régulations of the United States, 
whlch require that every such llfe préserver shall be made of good, sound 
cork blocks, and shall contain at least six pounds of good cork, whlch 
shall hâve a buoyancy of at least four pounds to each pound of cork. 

4. Same— EssBNTiALS or Offense. 

To constitute the offense of conspiring "to defraud the United States" 
under Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], it Is not essential 
that the conspiracy should bave been to commit an act in violation of a 
crhninal statute. 

5. Same— Dbceiving Goveenment Officees— Feaudulentlt Inducing Ap- 

PROVAt or Defective Life Pkeseevbes. 

The provision of Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], whlch 
makes It a crimlnal offense to conspire "to defraud the United States 
In any manner or for any purpose," is not limlted in its application to 
conspiracles to deprlve the United States of money or property, but should 
be broadly construed to protect the government in Its rights, privilèges, 
opérations, and functlons against ail fraudulent opérations; and an in- 
dlctment Is good thereunder whlch avers facts sufflclently showlng that 
défendants consplred to decelve inspectors of the United States in the 
exercise of their officiai functlons by fraudulently Inducing them to ap- 
prove llfe preservers whlch did not in fact comply with the require- 
ments of the fédéral law, and that they commltted overt acts pursuant 
to such conspiracy. 

On Demurrers to Indictment. 

Bach of the four défendants bas flled a demurrer to the Indictment In thls 
case, and speclfied causes of demurrer whlch are the same in form and sub- 
stance. The Indictment charges the défendants with a conspiracy to de- 
fraud the United States by manufacturing and selling, for use in making llfe 
preservers, compressed cork blocks with pièces of iron concealed in their cen- 
ters. 

Section 5440 of the Revlsed Statutes [U. S. Comp. St. 1901, p. 3676] of the 
United States reads as follows : "If two or more persons conspire either to 
commit any offense against the United States or to defraud the United 
States in any manner or for any purpose, and one or more of such parties 
do any act to effeet the object of the conspiracy ail the parties to such 
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consplracy shall be llable to a penalty of not more than ten thousand dol- 
lars, or to Imprlsonment for not more than two years or to both fine and Im- 
prisonment lu the discrétion of the court." Other provisions of the law nec- 
essary to be considered are the flrst part of section 4400 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3015], which Is as follows: "Ail steam vessels 
navigating any waters of the United States which are common highways of 
commerce, or open to gênerai or compétitive navigation, exeepting public ves- 
sels of the United States, vessels of other countries, and boats propelled in 
whole or in part by steam for navigating canals, shall be subjeet to the pro- 
visions of this title" (title 52, concerning "Régulation of Steam Vessels"). 
And section 4405 [U. S. Comp. St. 1901, p. 3017], which is as follows : "The 
supervising inspectors and the supervising inspecter gênerai shall assemble 
as a board once In each year, at the clty of Washington. • • • The board 
shall establlsh ail necessary régulations required to carry out In the most 
effective manner the provisions of this title, and such régulations, when ap- 
proved by the Secretary of the Treasury, shall hâve the force of law." And 
section 10 of the act entitled "An act to establlsh the Department of Commerce 
and Labor," approved February 14, 1903, c. 552, 32 Stat. 829 [U. S. Comp. St. 
Supp. 1903, p. 48], which Is as follows : "Ail dutles, power, authorlty and ju- 
rlsdiction, whether supervisory, appellate, or otherwise, now imposed or 
conferred upon the Secretary of the Treasury by acts of Congress relating to 

* * * steamboat Inspection service and any of the officiais thereof, shall 
be and hereby are transferred to and Imposed and conferred upon the Sec- 
retary of Commerce and Labor from and after the time of the transfer of 
the • » * steamboat inspection service to the Department of Commerce 
and Labor, and shall not thereafter be imposed upon or exerclsed by the Sec- 
retary of the Treasury." And section 4488 [U. S. Comp. St. 1901, p. 30551. 
which is as follows : "Every steamer navigating the océan or any lake, bay 
or Sound of the United States shall be provided with such numbers of 

* • * life preservers * * ♦ as wlll best secure the safety of ail per- 
sons on board such vessel In case of disaster. • » * And the board of 
supervising inspectors shall fix and détermine by their rules and régulations 
the kind of • * * life preservers • * * that shall be used on such 
vessels. * • *" And section 18 of rule 3 of the gênerai rules and régu- 
lations of the board of supervising inspectors of the steamboat inspection serv- 
ice of the United States, approved by the Secretary of Commerce and Labor, 
which Is as follows: "Every life préserver adjustable to the body of a per- 
son shall be made of good sound cork blocks or other suitable materlal. 

* * * And it shall be the duty of the inspectors to see by actual exam- 
Inatlon that every such life préserver contalns at least six pounds of good 
cork, which shall hâve a buoyancy of at least four pounds to each pound of 
cork. * * *" And section 4417 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3024], which is as follows: "The local Inspectors shall, once in 
every year at least, upon application in writing of the master or owner 

* • • satisfy themselves * • • that ail the requlrements of law in re- 
gard to * * * life preservers • » * are faithfully complled wlth. 

* * ••• 

The indictment déclares that since February 1, 1904, under the laws of the 
United States and the régulations of the board of supervising inspectors ap- 
proved by the Secretary of Commerce and Labor, the master or owner of 
every steamer navigating the océan or any lake, bay, or sound of the United 
States bas been required to provide such steamer with such numbers of suit- 
able life preservers as would best secure the safety of ail persons on board 
such vessel in case of disaster ; that under said laws and régulations it has 
been and Is the duty of the inspectors in the steamboat inspection service 
of the United States to satisfy themselves that as to every vessel submitted 
to their inspection ail requirements of law In regard to life preservers bave 
been faithfully complled with, and to see by actual examination that every 
life préserver so provided contains at least six pounds of good cork having a 
buoyancy of at least four pounds to each pound of cork ; that it is Impracti- 
cable for the inspectors, in examiuiug life preservers, to open the blocks of 
cork of which the life preservers are constructed to ascertain whether the 
cork iâ good, for the reason that such action would resuit In a destruction of 
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the life preservers; that the flrm of David Enhnweller's Sons hâve been 
engàged in New York City In the business of manufacturing llfe preservers 
and selllng them to the masters and ownera of steamers navigating the At- 
lantic Océan, Long Island Sound, and many of the bays and laiies of the 
United States; that In the conduct of its business Kahnweller's Sons hâve 
been accustomed to purchase from the Nonparell Corkworks of Camden, N. 
J., greàt numbers of compressed cork blocks for use In the manufacture of 
life preservers, and that great numbers of such blocks hâve actually been 
used by Kahnweiler's Sons in the manufacture of life preservers, thèse life 
preservers having been sold by Kahnweiler's Sons to the masters and ovvners 
of vessels navigating the waters above mentioned, and each life préserver 
oontainlng elght of the compressed cork blocks; that shortly before AuKust 
8, 1904, Kahnweiler's Sons purchased from the Nonpareil Corkworks 1,750 
of thèse compressed cork blocks to be used in the manufacture of life pre- 
servers for service on vessels navigating the waters above mentioned ; that 
Kahnweiler's Sons found that the cork blocks so purchased were light in 
welght eight of them weighlng but flve and one-half pounds ; that on August 
8, 1904, Kahnweiler's Sons notified the Nonpareil Corkworks of the fact of such 
Bhortage in welght, and requested the Nonpareil Corkworks "to make the said 
blocks heavier, so that eiglit of them would weigh at least six pounds, and so 
)>ass inspection under the laws and régulations aforesaid when used in such 
life preservers." The indietment then proceeds to charge that the four de- 
fendants, one being the président, one the résident manager, one the super- 
intendent, and one the assistant superlntendent of the Nonpareil Corkworks. 
on August 12, 1904, after the receipt of the above-mentioned request from 
ICahnweiler's Sons, did unlawfully "conspire, combine, confederate, and agrée 
together, and wlth divers other persons to the said grand jurors unknown, 
knowingly, wlckedly, and corruptly to defraud the said United States, by 
manufacturing and produclng at the said factory at Camden aforesaid, and 
shipping to the said firm of David Kahnweiler's Sons, at New York City, 
aforesaid. In response to the said request of the said flrm to make the said 
blocks heavier, wlthout glvlng any notice to the said flrm of their true char- 
iicter, a great number, to wlt, two hundred and flfty, compressed cork blocks 
of the kind aforesaid, each having fraudulently and deceitfully inclosed in its 
center, in the process of such manufacture, a bar of iron welghing elght 
ounces, and recommendlng that the same should be used by the said flrm In 
connection wlth the said llght-weight blocks before then purchased by it as 
aforesaid, In the manufacture of such life preservers, that Is to say, one of 
such blocks contalning iron to seven of such light-weight blocks, and thereby, 
and through the sale thereof by the said flrm, necessarlly, fraudulently, and 
corruptly causing to be used upon steamers of the kind aforesaid, contrary to 
the said laws and régulations, a great number, to wlt, 2,000, life preservers, 
each contalning less than six pounds of cork, to wlt, flve pounds and eight 
ounces of cork, and having a bar of iron weighlng eight ounces Inclosed in 
oach of the same to make up such shortage in the welght of cork, in such a 
manner as to deceive the said firm and the purchasers of life preservers made 
from the said blocks, as well as the said inspectors in endeavoring to perform 
their said duty, and in grievous préjudice of the administration of the said 
laws and régulations to cause such inspectors to unwittingly approve and 
pass such llfe preservers on inspection as being such suitable and lawful life 
preservers, each"containing at least six pounds of cork, as would best secure 
the safety of ail persons on board of such vessels in case of disaster, when 
they would not and could not lawfuUy bave approved or passed the same if 
the facts of the shortage in weîght of cork and the présence of iron therein 
had been disclosed to or ascertained by them at the time of making examina- 
don thereon in their ofiiclal capacity as such Inspectors, Iron being a sub- 
stance having no buoyancy In water, and entlrely unflt for use in making life 
preservers ; they (the said J. H. Stone, H. C. Quintard, Charles W. Russ, and 
James Russ) then and there well knowing ail the premises aforesaid, and 
well knowing that the unlawful character of such llfe preservers would, by 
reason of such Iron bars bèlhg so deceptlvely and fraudulently inclosed in the 
cork blocks eomposlng the same, not be sub.iect to détection in the ordinary 
course of examination by such inspectors, and intending that the same should 
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not be detected in such examination, and well knowing that such Ilfe pré- 
servera would, and Intending that they should, be approved and passed by 
such inspectors in such examination as suitable and lawful life preservers 
containing at least six pounds of cork, and used as life preservers upon ves- 
sels of the liind aforesaid, and intending not to disclose to any person belong- 
ing to the said flrm or purchasing or using or inspecting such life preservers 
the fact that there was less than six pounds of cork in each of the same, or 
the fact that Iron was so indosed in each of the said life preservers. And the 
grand jurors aforesaid, upon thelr oath aforesaid, do further présent that in 
pursuance of the said unlawful conspiracy, combination, confédération and 
agreement, and to effect the object of the same, the said James Russ after- 
wards, to wit, on the 20th day of August, in the same year of our Lord 1904, 
at Camden aforesaid, in the said district, unlawfully dld direct and cause 
one James Jones to make a great number, to wit, two hundred and fifty, of 
the said compressed cork blocks, at the said factory, each containing a bar 
of iron weighing eight ounces; and that further, in pursuance of the said 
unlawful conspiracy, combination, confédération, and agreement, and to effect 
tUe object of the same, the said J. H. Stone afterwardS, to wit, on the 30th 
day of August, in the year aforesaid, at New York City aforesaid. In the state 
oî New York, unlawfully dld cause to be sent by mail to the said flrm of 
David Kahnweller's Sons a certain letter — that is to say, a letter which, omit- 
ting the printed letter head thereof, which It is impossible to bere reproduce, 
and the date and address thereof, is of the ténor which hère foUows, to wit: 
•Repîying to yours of the 27th, would advise that the 71 bags of blocks on 
the dock are not llght weights, but full weights, and we belleve that the two 
crates which we shipped you containing 2G1 spécial heavy blocks, will be ail 
that you require. If after using them you find that you are stlll short, let 
us know how many you need and we will send them. Yours very truly 
[Signed] Nonparell Corkworks, J. H. Stoue, ^Manager ;' against the peace 
and dignlty of the said United States, and contrary to the form of the statute 
of the same in such case made and provided." 

Clarence E. Thornall, Wendell J. Wright, David O. Watkins, and 
Edmund W. Wakelee, for demurrants. 

John B. Vreeland, Dist. Atty., and Théodore B. Booraem, Asst. Dist. 
Atty., for the United States. 

LANNING, District Judge (after stating the facts). The fir.çt cause 
of demurrer to the indictment is that "the indictment does not négative 
the exceptions contained in the statute and régulations mentioned in 
said indictment." This objection to the indictment is based on the pro- 
vision in section 4400 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 3015] which excepts public vessels of the United States from the 
législation contained in title 52 concerning "Régulation of Steam Ves- 
sels." Sections 4405, 4417, and 4488 [U. S. Comp. St. 1901, pp. 3017, 
3024, 3055], the provisions of vs^hich are plainly referred to in the in- 
dictment, are, vi^ith section 4400, parts of title 52. The rule for nega- 
tiving exceptions in pleadings is frequently stated to be that, if the 
exception is contained in the enacting clause of the statute, the party 
pleading must show^ that the accused is not within the exception, but 
that, if it be in a subséquent clause or statute, or in a proviso, that is 
matter of défense, which must be shown by the accused. In United 
States V. Cook, 17 Wall. 168, 21 L. Ed. 538, the rule was stated with a 
giaterial modification of the form in which it is usually expressed. In 
that case it was said : 

"Where a statute deflning an offense con tains an exception in the enacting 
clause of the statute, which is so iucorporated with the language deflning the 
offense that the ingrédients of the offense cannot be accurately and clearly 
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described îf ttie exception Is omltted, the rules of good pleadlng requîrc that 
an indictment founded upon the statute must allège enough to show that the 
accused is not within the exception ; but if the language of the section deflning 
the offense Is so entirely separable from the exception that the ingrédients 
constituting the offense may be accurately and clearly deflned wlthout any 
référence to the exception, the pleader may safely omit any such référence, 
as the matter contained in the exception is matter of défense, and must be 
shown by the accused." 

" The substance of the charge in the indictment now under review is 
that the défendants are guilty of a conspiracy to defraud the United 
States, contrary to the provisions of section 5440 of the Revised Stat- 
utes. In that section there is no exception. Section 5440 is not a part 
of title 52, concerning "Régulation of Steam Vessels." It is a part of 
title 70, concerning "Crimes," and was originally passed in 1867, while 
sections 4400, 4405, 4417, and 4488, now in title 52, in the forms in 
which they at first" stood, were not passed until 1871. As the excep- 
tion referred to is in a section of the statute passed subséquent to the 
enactment of section 5440, as the two sections are not now in the same 
title, and as section 4400 defines no ingrédient of the offense mentioned 
in section 5440, I think the first ground of demurrer is invalid. 

The second cause of demurrer is that "the indictment allèges no in- 
tent on the part of the said défendant to defraud the United States." 
This is not necessary. The charge is that the défendants conspired 
to defraud the United States, and the intent to defraud will be inferred 
from the unlawful agreement set forth in the indictment. United 
States V. Donau, Fed. Cas. No. 14,983. 

The fourth cause of demurrer is that "said indictment does not show 
that the life preservers mentioned therein did not come up to the re- 
quirements of the law or the régulations mentioned in said indictment." 
The statute requires that the board of supervising inspectors shall fix 
and détermine by their rules and régulations the kind of life preservers 
that shall be used on steamers navigating the océan, or any lake, bay, 
or sound of the United States, and also that they shall establish ail 
necessary régulations required to carry out in the most effective man- 
ner the provisions of the law and such régulations when approved by 
the Secretary of Commerce and Labor. Those rules and régulations 
icquire every life préserver to contain "at least six pounds of good 
cork, which shall hâve a buoyancy of at least four pounds to each pound 
of cork." The rules and régulations of the board of inspectors hâve 
the force of law, not only by virtue of the express language of section 
4405 of the Revised Statutes, but by virtue of the rule stated in the 
Kollock Case, 165 U. S. 626, 17 Sup. Ct. 444, 41 L. Ed. 813, and Caha 
v. United States, 152 U. S. 212, 14 Sup. Ct. 513, 38 L. Ed. 415. The 
indictment charges with sufficient clearness that the défendants in- 
tended that eight of the blocks of cork manufactured by theni should be 
used in the manufacture of one life préserver, that eight of the blocks 
first delivered weighed but five and one-half pounds, and that, in 
order to bring them up to the requisite weight of six pounds, there was 
inclosed in the center of each of two hundred and fifty blocks subse- 
quently delivered a half pound of iron, with intention that one of the 
blocks containing the iron should be used with seven light-weight 
blocks, so that the life preservers thus made of eight blocks would each 
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weigh six pounds. I think the indictment sufficîently allèges that the 
Hfe preservers did not fulfill the requirements of the law and the rules 
and régulations of the board of supervising inspectors. 

The fifth cause of demurrer is that "said indictment does not show 
facts constituting a crime, for the reason that the intention of the 
law and régulations is that life preservers shall hâve the buoyancy of 
at least twenty-four pounds, and the indictment does not show or al- 
lège that the life preservers in question would not hâve had a buoyancy 
of at least twenty-four pounds if made up as alleged in said indict- 
ment." The rules provide that it shall be the duty of the inspecter to 
see by actual examination that every life préserver contains "at least 
six pounds of good cork." From the allégations in the indictment it 
appears that the life preservers proposed to be made up from the blocks 
furnished by the défendants would not contain six pounds of good cork. 
It is an essential provision of the rule that a life préserver shall not only 
hâve a buoyancy of at least four pounds to each pound of cork, but that 
it shall also contain at least six pounds of good cork. 

The third and sixth causes of demurrer are as follows: "The said 
indictment does not show any act of the said défendant by which the 
United States was or could be defrauded ;" and "the said indictment 
does not show any act or conspiracy within the meaning of section 
5440 of the Revised Statutes of the United States." Thèse two causes 
présent the most serions questions raised by the demurrers. It is in- 
sisted that the life preservers to be made from the blocks furnished by 
the défendants were not to be delivered to the United States or sold 
to the United States, and that the United States therefore could not, 
by any of the acts charged in the indictment, be defrauded. It is also 
said that the indictment, to be good, must show that the défendants 
bave entered into a conspiracy to violate some criminal statute of the 
United States. But such construction of the section renders the 
clause relating to the defrauding of the United States meaningless. 
The section provides that, if two or more persons conspire "either to 
commit any offense against the United States or to defraud the United 
States in any manner or for any purpose," they shall, if one or more of 
them do any act to eiïect the object of the conspiracy, be liable to a 
penalty. The défendants' construction of the section would make it 
apply only to a conspiracy to commit an offense against the United 
States. It is évident that the meaning of the section is much broader. 
If two or more persons conspire "to defraud the United States," not 
merely contrary to the provisions of any criminal statute, but "in any 
manner or for any purpose," they shall, if one or more of them do an 
act to effect the oÎDJect of the conspiracy, be punishable therefor. May 
not the United States be defrauded "in any manner or for any pur- 
pose" except where it is deprived of its taxes, moneys, or property? 
If there be a conspiracy between two or more persons to deceive the 
officers of the government in their exécution of a governmental duty 
for the purpose of securing their unwitting approval of what the law 
condemns, is not that a conspiracy to defraud the United States of one 
of its governmental functions? Section 5440 is a revision of section 
30 of the act entitled "An act to amend existing laws relating to internai 
revenue, and for other purposes," approved March 2, 1867 (14 Stat. 
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484, c. 169). In its original form the clause concerning the defrauding 
of the United States was "to defraud the United States in any manner 
whatever." If it be assumed that the section in its original form, and 
as a part of the act of 1867, was not applicable to any frauds except 
those concerning the internai revenue, the section in its présent form 
and place cannot be so limited. In the revision of 1878 it was trans- 
ferred from its place in the internai revenue law to a place in the law 
concerning crimes, and to the subdivision of crimes entitled "Crimes 
against the Opérations of the Government." At the same time the 
clause concerning fraUds was changed to the form "to defraud the 
United States in any manner or for any purpose." Obviously, it was 
the législative intention by thèse changes of language and place to make 
the section applicable not only to conspiracies to defraud the United 
States of its revenue, but to every conspiracy to defraud the United 
States, whatever the purpose of the conspiracy might be. In United 
States v. Whalan, Fed. Cas. No. 16,669, Judge Lowell, of the District 
Court for the District of Massachusetts, declared that the word "con- 
spiracy" in section 5440 has a more comprehensive meaning than is 
given to it by the common law, "because it includes defrauding the 
United States in any manner whatever, whether the fraud had been 
declared a crime by any statute or not," and that the section "has a wide 
application, and covers ail frauds which human ingenuity can devise." 
In United States v. Thompson (C. C.) 29 Fed. 86, it Avas held that the 
section as it now stands "must be construed to include every conceiv- 
able case of conspiracy to defraud the United States ; that is, to deprive 
or divest it of any property, money, or thing otherwise than as the law 
requires or allows." In Palmer v. Colladay, 18 App. Cas. 426, the 
Court of Appeals of the District of Columbia, commenting on section 
5440, said : 

"It Is clalmed by appellee that to defraud the United States must mean 
to deprive it of money wrongfully, or of something of money value; and 
that a falsehood or trick by which its offlcers are deceived in the matter of 
selecting those who are to perform worlc for it could not be a fraud against 
the United States. We do not agrée to this proposition. Tha civil service 
commission Is a légal agency of the United States, created by act of Congress ; 
and through it the Président undertakes to flnd and appoint such persons 
as may best promote the efilclency of the civil service; and to that end régu- 
lations are prescribed by means of which the âge, health, character, knowl- 
edge, and ability for the branch of service into which he seeks to enter, of 
each candidate, may be fully ascertained. If falsehoods are imposed upon 
the persons charged with the duty of ascertaining thèse qualifications, and 
made to take the place of faets, then the United States is defrauded, is de- 
prlved by decelt of the knowledge justly due to Its officers in the proper dis- 
charge of its business, and it is thereby llable to obtain a less efficient employé. 
We think the trial court may proper ly hold that the appellee's alleged eon- 
duct, in co-operatlon with the candidate In this case, in making a false state- 
ment as to her past expérience, constitutes an offense under this section 
5440; and that such attempt at déception, if successfuUy carrled out, would 
defraud the United States, vvithin the meaning of the law." 

It was the opinion of the Circuit Court of Appeals of the First Cir- 
cuit, as expressed in Curley v. United States, 130 Fed. 1, that Con- 
gress intended, by section 5440, to protect the government "in its rights, 
privilèges, opérations, and fùnctions against ail fraudulent opérations, 
impositions upon its rights as welf as properties, and to this end em- 



UNITED STATES V. STONB. 399 

ployed the most gênerai terms and the broadest possible phraseology." 
It was there held that the words "defraud" and "deceive" are nearly 
synonymous, and that section 5440 "contemplâtes wrongs other and 
beyond conspiracies to commit distinct statutory offenses against the 
United States," and that the government may "safeguard itself against 
being deîrauded out of its right to administer an intelligent and honest 
service in the interests of the people." In that case the indictment was 
for a conspiracy to defraud the United States, and the charge was that 
one of the défendants, desiring to procure an appointment as letter 
carrier, unlawfully agreed with the other of the défendants that the 
latter should falsely impersonate the former at a civil service examina- 
tion, sign the name of the former to the examination papers, and thus 
secure for the former the placing of his name on the list of persons 
eligible to appointment as letter carriers. On the trial the défendants 
vvcre convicted, and the Circuit Court of Appeals refused to disturb 
the verdict, holding that the défendants by the acts proven a:gainst them 
were guilty of defrauding the United States. 

The indictment now under review charges that by the scheme above 
outiined the défendants sought to deceive Kahnweiler's Sons and their 
purchasers and the government's inspectors, and to cause the inspectors 
unwittingly to approve the life preservers that might be made out of the 
blocks manufactured by the défendants. Unquestionably, the acts 
charged show that the défendants intended to deceive and defraud 
Kahnweiler's Sons. But, to constitute a crime under section 5440, the 
défendants must hâve conspired to defraud the United States. Assum- 
ing on thèse demurrers, as I must do, that the acts charged in the indict- 
ment are true, it appears that the Nonpareil Corkworks were notified 
of the shortage in weight of the 1,750 blocks first delivered, and 
that they were requested "to make the said blocks heavier, so that 
eight of them would weigh at least six pounds, and so pass inspec- 
tion under the laws and régulations aforesaid when used in such 
life preservers." The Nonpareil Corkworks therefore had notice of 
the purpose for which Kahnweiler's Sons intended to use the blocks, 
and, after receiving that notice the défendants, according to the 
charge in the indictment, conceived and carried out the infamous 
scheme of concealing in each of the 250 blocks last delivered a half 
pound of iron. The évident purpose of such concealment was to 
lead the inspectors to believe that the life preservers made from 
the blocks furnished by the Nonpareil Corkworks each contained 
"'at least six pounds of good cork," and thus to induce them to ap- 
prove what, if the facts should be known, they could not approve. 
Such déception of the agents of the United States for such a purpose 
Ls a deprivation of the United States of a right essential to the due 
administration of the law, and a defrauding of the United States, 
within the meaning of section 5440. The indictment charges a con- 
spiracy to commit this fraud and acts by two of the défendants to 
give eltect to the conspiracy. The case clearly cornes, I think, with- 
in the doctrine of the authorities above cited. 

The demurrers must be overruled, and the défendants required to 
plead. 
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CITY OP FATETTEVILLE v. FAYETTEVILLE WATER, LIGHT & 

POWER CO. 

(Circuit Court, E. D. North Carolina. February 18, 1905.) 

SpeCIFIC PeeFOBMANCE CONTEACT BY Wateb Company to Sgix Plant to 

OiTY— Infoemality in Appbaisement. 

Where tlie grant by a city of a francbise to a water company was 
condltioned by an agreement that tbe city should bave the rlgbt, at its 
option, to buy tbe company's plant at tbe end of 10 years, a provision of 
tbe agreement for tbe appointment by eacb party of an appraiser, wbo, 
witb another selected by tbem, sbould fix the value of the property, did 
not make such appraisement a fundamental condition to the city's rigbt 
to exercise its option, but it was merely an administrative détail, tbe 
purpose of whlch v^as to ascertain the fair market value of tbe prop- 
erty ; and, the city baving the absolute rlgbt to enforce tbe condition on 
which tbe francbise was granted on complying with the provision ou its 
own part,, the company cannot avoid carrying ont its contract by repudi- 
atlng an appralsement, falrly made, on the ground that tbe appraiser 
selected by resolution of its directors, and wbo was its gênerai man- 
ager, substituted another in bis place, to which it never gave its formai 
assent, where its oflleers and counsel, witb full knowledge of the substi- 
tution, partieipated in tbe appraisement proceedings without objection. 

In Equity. Suit for spécifie performance of a contract. 

N. A. Sinclair, I. A. Murchison, and Q. K. Nimocks, for com- 
plainant. 

Rose & Rose, H. L. Cook, and C. W. Broadfoot, for défendant. 

PURNELL, District Judge. Suit for spécifie performance of a 
contract was commenced in the state court and removed to this 
court, where the pleadings were completed, and the cause referred 
to the master to find the facts and state his conclusions of law. The 
report being filed, the cause was heard February 2, 1905. Counsel 
asked time to file additional briefs, which was granted, and, the 
time having expired, briefs being filed, the cause is in condition to 
be disposed of. 

The facts as gathered from the report of the master are as fol- 
lows : 

On the 7th day of December, 1892, the city of Fayetteville en- 
tered into an agreement, and granted a franchise to Garwood Fer- 
ris and H. Dec. Richards, by which said Ferris and Richards were 
authorized to construct, maintain, and operate a system of water- 
works in the city of Fayetteville. About the Ist of July, 1893, this 
franchise was assigned to the défendant, subject to ail the condi- 
tions, duties, and obligations therein contained. Section 13 (the 
only one involved in this litigation) of the contract or franchise is 
as foUows, to wit: 

"At the expiration of ten years after tbe completion of said works, and 
at tbe expiration of eacb succeeding period of ten years thereafter, the said 
City shall bave the rigbt and privilège to purchase said System of water- 
works, provided they notlfy the said grantee or asslgns of tbelr intention 
so to do at least one year before the expiration of said period of years. 
"The value of said System shall be ascertalned as follows : 
"Tbe said grantee or assigns and the said City shall eacb appoint one 
person and the two appointées shall choose a third, and the three thus chosen 
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shall constitute a board to détermine the value of sald System of water- 
works. 

"In case the two experts chosen dlsagree In tbe sélection of a thlrd, he 
shall be appointed by the Circuit Judge of adjointng circuit. None of the 
board shall be résidents of the city of FayettevlUe. The sald Board in flxlng 
the value of said works shall take Into considération the value of the 
franchise, the value of water rights, the right of way, the revenue from the 
Works, and ail other facts and considérations legitlmately connected with the 
said works. The said City shall withln thlrty days after the sald Board bas 
rendered Its décision, pay the amount awarded in cash and upon such pay- 
ment sald grantee or assigns shall transfer to the City ail rights and privi- 
lèges and property Included In the same appraisement. In case the City of 
FayettevlUe shall fail or décline to exercise its option to purchase sald works, 
the rights and privilèges thereby granted to the said grantee or assigns shall 
be extended to sald grantee or assigns for a further period of twenty years." 

More than a year before the 10 years expired, the plaintiff no- 
tified the défendant of its intention to avail itself of the option to 
purchase the plant, and afterwards that it had appointed an ap- 
praiser; requesting défendant to appoint an appraiser, as provided in 
said section 13. Both notices were in apt time and due form. 

Under the following resolution, défendant acted, to wit: 

"Spécial meeting of board of dlrectors held at office of the président, Wel- 
don building, Jersey City, June 29th, 1903. Présent: Stephen Morgan, Gar- 
wood Ferris and R. L. Lawrence. 

"On motion, the following resolution was adopted : 

"Whereas, the city of FayettevlUe bas notified this company that It intend- 
ed to avail of the option to purchase the plant of the company on July Ist, 
1903, as empowered so to do under the franchise under whlch thls company Is 
operating ; and * 

"Whereas, it bas further notifled thls company that it wlll appoint an ap- 
praiser to meet a llke appraiser to be appointed by thls company to meet at 
Fay«tteville July Ist, 1903. 

"Resolved: That H. Dec. Richards is hereby appointed with full power 
to act for thls company as its appraiser." 

On July Ist, when Richards met the water committee, he stated 
the appraiser appointed on the part of the complainant was accept- 
ed, and, as gênerai manager of défendant, he accepted the appoint- 
ment as appraiser on the part of the défendant. He then read a 
paper substantially the same as the above resolution with the ad- 
dition "that he [Richards] was appraiser and anything that he 
would do in the matter would be perfectly satisfactory to the com- 
pany." Richards retained possession of the paper found to hâve 
been read, and no other resolution than the one above recited, by 
the défendant corporation, was found on the records thereof. 

The master finds "that whatever may hâve been read, or appar- 
ently read, or interpolated, by the said Richards, or added by Fer- 
ris, the secretary and treasurer, in addition to what is contained 
in the above resolution, was without the authority of the board of 
directors; the said resolution being the only one shown to hâve 
been adopted by the said board before the appraisal in référence to 
the appointment of an appraiser or his authority." This is the basis 
of exceptions by complainant. 

Richards was questioned as to his interest ; and it appearing he 
was the owner of one share of stock, and had been gênerai man- 
ager of the défendant corporation from its organization, for which 
135 F,— 26 
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services he had not been, but expected to be, paid, objection was 
made to his serving as appraiser. The city authorities declined to 
recognize him as such, when he selected W. L. Holt, who was ac- 
cepted by the city as an appraiser. The two appraisers then select- 
ed on July 1, 1903, appointed W, F. Robertson the "third man," 
and the three on August 4, 1903, valued the complète waterworks 
at $79,000. On August 5, 1903, the city, by ordinance, accepted this 
valuation, and directed the mayor to serve a copy of the ordinance 
on the Company. This was done, and on August 8, 1903, the de- 
fendant Company replied, repudiating said award ; declaring it was 
of no binding efïect. On August 13, 1903, complainant, at the office 
of défendant, in Jersey City, N, J., tendered the price fîxed, which 
the défendant declined to receive. There was no formai notice of 
the substitution of Holt for Richards as an appraiser served on de- 
fendant Company. Ferris, the secretary and treasurer, Richards, 
the gênerai manager, Ledbetter, the local superintendent, and the 
counsel for défendant, had knowledge of what was being done; 
and, except Ferris, ail were présent and participated in the proceed- 
ing before the appraisers. The counsel were paid by the company, 
and statistics, figures, and estimâtes furnished by Ferris to Rich- 
ards were used on the hearing. The city had no notice of any ob- 
jection to the appraisers or the award until the letter of August 8th, 
before referred to, was received. When he first arrived in Fay- 
etteville, and before the meeting at which Holt was substituted as 
an appraiser. Richards attempted, as authorized and instructed by 
Ferris at the time of his appointment, to settle the price with the 
city authorities, and offered to take $120,000 for the plant. The 
master finds: 

"Mr. Richards has been a stockholder of the défendant company and its 
gênerai manager since Its organizatlon, some ten years ago, and his name is 
stlll printed as gênerai manager on the letter heads of the home office of the 
company. Untll he removed to Callfornia, some four or flve years ago, he, 
in connection with Mr. Gardwopd Ferris, a director and the secretary and 
treasurer, had the management of the défendant company. After his removal 
to Callfornia (that Is, for the last four years), Mr., Ferris has had the man- 
agement of the company ; the position of Mr. Richards as gênerai manager 
since his removal to Callfornia being merely nominal, with the exception that 
he has been occasionally consulted by correspondence about several important 
matters. He came from Oalifornia at the request of Mr. Ferris to act for 
the company in the matter of the appraisal, and shortly after reaching New 
Jersey, June 27th, was appointed its appraiser by the resolution hereinbefore 
set forth, dated June 29, 1903. Mr. Ferris told Mr. Richards that he hoped 
he would do ail he could to get the matter closed quickly, and not to try to 
get ail he thought was due, but to meet the city as far as possible on anything 
that may be reasonably fair. He also told him to do ail he could to get the 
matter settled before he went West again, and not to put any stone In the 
way of settlement If he could avoid it ; that they lef t it to him to get any 
(•ash settlement, and tq try to arrange this without the delay and expense 
of arbitratlon. On the nlght of June 30, 1903, before the formai meeting, 
Mr. Richards had a conférence with the water commlttee, at which he said 
he would take $120,000. This was declined by the city, and the conférence 
ended with the understandlng that each party would name an appraiser' at 
the formai meeting on the Ist of July." 

The above are the facts found as culled from the report of the mas- 
ter, much of said report being argumentative and in the alternative. 
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The master then states his conclusions of law : First, that, the ap- 
praisement "being fundamental," the défendant is net bound by 
the award, either by having assented thereto before or after said 
appraisement; and, second, in the following words: 

"Should the court, however, take a différent view, and be of the opinion 
that the acts and conduet of the said offlcers and attorney are binding upon 
the défendant company, then the master is of the opinion that such acts and 
conduet clearly amount to a walver of any objection on the part of the de- 
fendant company to the substitution of Mr. Holt for Mr. Richards, that it is 
estopped to question the validlty of the said award, and that the same should 
be enforced." 

The complainant filed 27 exceptions to the findings of the master 
touching the facts, and 9 exceptions to the conclusions of law. The 
court does not deem it necessary or expédient to notice thèse ex- 
ceptions in détail, but regards the question which meets a consid- 
ération of the case at the threshold as solving many questions raised 
by the numerous exceptions. Looking to the contract or franchise 
for the intention of the parties, and calling it a contract, agree- 
ment, or francliise, it amounts to this : That the city of Fayetteville. 
for the advantages of having a System of waterworks, granted to de- 
fendant a part of its sovereignty on certain conditions; one of the con- 
ditions being that set out in section 13 of the original contract. An- 
alyzing this section, but one conclusion can be reached ; and that is that 
the condition précèdent to the contract on the part of the city was that 
at the end of 10 3'ears, on its compliance with its part of the agreement, 
there was a sale of the entire plant of the défendant corporation. This 
is the fundamental principle in the agreement or franchise touching the 
sale. The city in apt time and in due form gave notice that it claimed 
this option or sale — whichever it may be called— and there is no ques- 
tion about the city's compliance with its part of the contract in this 
respect. Incidentally and subordinate to this agreement was a stipula- 
tion that the price should be fixed as set forth in the second paragraph 
of section 13 of the original contract and franchise. When it came to 
this, défendant, having interposed no objection up to this point, des- 
ignated one of the original contractors. Richards (the gênerai man- 
ager of the corporation, who, with Ferris, seems to hâve been as much 
in control of the corporation as when thèse two were the sole contractors 
under the original contract), as one of the appraisers to fix the price. 
Upon objection, Richards retired, and named a substitute, and hère the 
complication of affairs commenced. This was on July Ist, and the ap- 
praisers more than a month thereafter, on August 4th, valued the com- 
plète waterworks at $79,000; and the city accepted this valuation, 
tendered the money, and has manifested throughout a disposition to 
comply with its part of the contract. 

It seems that Richards had full power to act for the company as pro- 
vided in the resolution. He had, and was recognized as having, au-, 
thority to bind the company in ail matters touching the subordinate 
question of fixing the price. As said above, the sale was complète and 
absolute under the contract, agreement, or franchise; the city having 
complied with ail the obligations it had assumed, of which there is no 
complaint. 
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In Bristol v. Bristol & Warren Waterworks (R. I.) 34 Atl. 359, 33 
L. R. A. 740, in which the contract is almost identical with that sued 
upon in this case, it is held that the arbitration is net fundamental, but 
is in effect an agreement that the price shall be a fair one; that the 
complainant cannot be placed in statu quo, and has no adéquate remedy 
in damages. The only- condition under the contract to effect the sale 
of the property wa» the exercise by the complainant of its option to pur- 
chase at the end of the 10-year period. Upon the exercise of this 
option the contract became, eo instante, executed, and the sale was per- 
fected. The contract not having contemplated anything but a fair 
market value, it was not of the essence of the contract how this should 
be ascertained, as this was a matter of détail, subordinate to the funda- 
mental provisions thereof. If the arbitration, for any reason, failed, 
the court would itself ascertain the value of the property, and would 
base its action on the ground that the fixing of a fair market price was 
a matter of détail, and not fundamental or of the essence of the con- 
tract. Then, if the fixing of the value in the case at bar is not of the 
essence of the contract, but merely subsidiary to the contract itself, 
the appointment of the arbitrators was not a vital or fundamental 
act, but was an act of administrative détail, incident to the contract 
itself, and the acts of defendant's agents, officers, and attorney in cori- 
stituting and conducting said arbitration were such as were binding 
upon the défendant corporation, and by such acts it waived any alleged 
irregularity, and is estopped and bound by the award. If the défend- 
ant in the case at bar had ref used to name an arbitrator, the court would 
itself hâve ascertained the value of the property ; but inasmuch as the 
arbitrators were appointed by the agents and officers of the défendant, 
and the défendant was fixed with notice of such appointment, and did 
not object or repudiate such appointment, but actually, through its 
agents, officers, and attorney, appeared and participated in such arbitra- 
tion 34 days after said appointment, and by its silence and représenta- 
tion induced the complainant in good faith to do the same, the défend- 
ant is bound by the award. 

There is no suggestion that the arbitrators were not fair, impartial, 
honest, and compétent; and, this being so, the court will not say the 
award is not for a fair price. The same rule applies to arbitrators as to 
jurors. A party cannot be heard to complain that he did not hâve an 
opportunity to get a juror partial or biased in his favor. The only right 
he has is to hâve jurors compétent, fair, and impartial. 

The city parted with its sovereignty to défendant for only a limited 
time, reserving the right to résume its sovereignty, and limiting the 
right of way given défendant in its streets, so that, upon such limita- 
tion taking effect, the défendant could no longer do business as a water 
Company. 

Défendant filed no exceptions to findings of fact, and the master did 
not find the value of the property. 

The court, therefore, taking this view of the matter, reverses the 
master as to the first conclusion of law, and holds that the fixing of the 
price of the plant was not fundamental, but was administrative and 
incidental to the sale, which was complète under the contract. The 
court, therefore, taking a différent view, and being of the opinion that 
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the acts and conduct of the said ofScers and attorney was bînding upon 
said défendant company, concurs in the opinion of the master that such 
acts and conduct amount to a waiver of any objection on the part of the 
défendant company, and that it is estopped to question the validity of 
said award, and that the same ought to be enforced. This conclusion 
removes the necessity of considering any of the numerous exceptions, 
since, upon the fînding of the facts by the master, though to some ex- 
tent unsatisfactory, the court reverses the master on his conclusion of 
law, and directs a différent decree than would be entered were he sus- 
tained, and affirms the second conclusion of law as stated by the master. 
In short, the court holds that the sale was complète under the contract, 
and the fixing of the price was subordinate, not fundamental — hence 
reverses the master on his first, and affirms him on his second, con- 
clusion of law. The exceptions by the défendant are ignored, without 
préjudice, as, in the view which the court takes of this controversy, 
the considération thereof is unnecessary. 
A decree will be drawn and entered accordingly. 



FOWLER T. FOWLBR. 

(Circuit Court, M. D. Pennsylvania. February 21, 1905.) 

No. a 

1, DEEDS— EXECUTED GiFTS— REVOCATION— FbaUD. 

Wliere complainant executed a conveyaDCe under seal of ail her Interest 
In her brother's estate for a reclted considération of $1 and certain pay- 
ments to be thereafter made, sueh conveyance, being in the nature of an 
executed gift, would not be set aside In equity unless fraudulently ob- 
talned. 

2. Same— Evidence. 

In a suit to set aslde a deed of complalnant's Interest In her brother's 
estate, évidence held insufflcient to establish that complainant was indueed 
to exécute the deed by fraudulent représentations. 

In Equity. On final hearing. 

Frank Hasbrouck, Abram J. Rose, and Russell Dimmick, for 
complainant. 

H. M. Hannah and E. N. Willard, for défendant. 

DALLAS, Circuit Judge. James W. Fowler died intestate at 
the city of Scranton, in the state of Pennsylvania, on the llth day 
of November, 1903. His widow, Achsah B. Fowler, the défend- 
ant, and his sister, Sarah Fowler, the plaintiff, survived him. His 
father and mother died before he did, and he left no issue or lin- 
eal descendants, no brother or sister (other than the said Sarah 
Fowler), and no nephew or nièce. Consequently, under the law 
of Pennsylvania, the widow was entitled to one-half part of his real 
estate for the term of her life, and to one-half part of his personal 
estate absolutely; and, subject to the widow's life estate in the 
realty, it descended to his sister, Sarah Fowler, in fee simple, and 
she was likewise entitled to the remaining one-half of his personal 
property absolutely. At the time of his death he owned a pièce 
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of real estate în the city of Scranton, being the dwelling house in 
which he had resided for many years, which was of the value of 
about $8,000, and also certain personal property, consisting of 
government bonds, shares of bank stock, and cash, to the vakie of 
about $26,000. On the day of its date a deed was executed and 
acknowledged by the respective parties to this suit, which the de- 
fendant afterwards caused to be recorded in the office of the re- 
corder of deeds of Lackawanna county, Pa., of which the following 
is a copy : 

"Thls Indenture made and concluded thls 24th day of Noveniber, A. D., one 
thousand nine hundred and tbree, by and between Sarah Fowler, of the city 
of Poughkeepsle, in the County of Duchess, and State of New York, party 
of the first part, and Achsah B. Fowler, of the City of Scranton, in the County 
of Lackawanna, and State of Pennsylvania, party of the second part ; 

"Witnesseth: That whereas, James W. Fowler, late of City of Scranton, 
the brother of the flrst party, and the husband of the second party, is re- 
cently deceased in said city, leaving certain real estate and personal property 
Uereinafter more particularly described, but leaving no children, and no other 
heirs at law escept the parties hereto: And whereas, the said James ^V. 
Fowler, is believed to hâve made and executed a last will and testament prier 
to hls decease, wherein and whereby he disposed of ail his estate, real antl 
Ijersonal, but such will or testamentary instrument has not yet been found : 

"Now, therefore, for the purpose of settling and adjustlng the respec- 
tive rights of the said parties in and to the real and personal estate of 
the décèdent, and for the further purpose of avoiding litigation and delays in 
the settlement of the said estate, this indenture has been executed. 

"And the said Sarah Fowler, party of the first part, for the purposes afore- 
said, and for the considération hereinafter set forth, hath remised, released 
and forever quitclaimed and doth hereby, for herself, her heirs and assigns. 
forever remise, release and quitclaim unto the said Achsah B. Fowler, her 
heirs and assigna, ail the estate, rlght, title, and interest of the eaid flrst party 
in law, or equity, or otherwise howsoever, of, in, to, or ont of ail that certain 
lot, pièce or parcel of land situate in the City of Scranton, County of Lack- 
awanna, and State of Pennsylvania, and known as number 819 Linden Street, 
in said City, and being sisty feet wide in front on Linden Street, and extend- 
ing back along a public alley at right angles to Linden Street one hundred 
and forty-nine feet: Also ail the right, title and interest of the said first 
party in and to any and ail personal property of the said James W. Fowler, 
deceased, consisting of Five United States Government Bonds of the dénomi- 
nation of Five Hundred Dollars each, bearing date July Ist, 1877, and num- 
bered respectively, Nos. 20198, 20194, 20195, 20196, and 20197 ; also ten shares 
of the capital stock of the Third National Bank of Scranton, represented by 
certificate No. 59; also one dividend check of the Third National Bank of 
Scranton, for the sum of One Hundred Dollars, No. 4927, bearing date of 
November 14, 1903, and payable to James W. Fowler ; also ail moneys now 
on deposit In the name of, or to the crédit of, said James W. Fowler in the 
BMrst National Bank of Scranton, and the Third National Bank of Scranton, 
whether the same be interest accounts or otherwise ; and also, ail household 
furniture and goods, wearing apparel, and ail other personal property of 
whatsoever kind and wheresoever situated, late of the estate of said décèdent, 
James W. Fowler. 

"Together with ail and singular the buildings and improvements, members 
or appurtenances whatsoever unto the aforesaid lot of land belonging or ap- 
pertaining, and the reversion and reversions, remainder and remaiuders, rents, 
issues and profits thereof. And also, ail the accrued interests, profits, income 
or dlvidends arising from or accruing out of the personal property aforesaid, 
or any part thereof. 

"To hâve and to hold the said real estate, together wlth the appurtenances 
thereto, and ail of the said personal property as aforesaid, unto the said sec- 
ond party, to and for the only proper use, beneflt and behoof of the said 
second party, her heirs and assigns forever. 
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"In considération whereof the said second party hereby agrées to pay to 
the said first party tlie sum of One BoUar, lawful money of the United States, 
at and upon the exécution hereof, and in addition thereto to pay to the said 
flrst party, during the terni and period of her natural life, one-half of the net 
income, profit or revenue, Issuing out of or arising from the Personal property 
of the said décèdent, James W. Fowler, after the payment of ail debts and 
obligations of the said décèdent, and the costs and expansés of the adminis- 
tration of the said estate; but at and after the death of said first party, 
such payments shall entirely cease and détermine. 

"In vvitness whereof the said parties hâve hereunto set their bands and 
seals, the day and year first above written. 

"Words 'real and' on third page interlined before slgning. 

"Sarah Fowler. [L. S.] 
"Achsah B. Fowler. [L. S.] 
"The words 'real and' which were interlined on third page erased before 
exécution. 

"In Présence of : 

"Stephen G. Guernsey. 
"A. Williamson." 

The object of the bill is to procure the cancellation of this deed, 
for which it is alleged there was no considération, and which it is 
averred was obtained by fraud. 

At law a seal conclusively imports considération, but in equity, 
where considération is requisite to support the instrument, its ex- 
istence must be shown. In the présent instance the deed men- 
tions the nominal considération of $1. The évidence warrants the 
linding that this sum was actually tendered to the plaintifï imme- 
diately after she executed the document, and that she either de- 
clined to accept it, or returned it to the défendant, not because she 
mtended to repudiate what she had done, but because the appear- 
ance of being paid for doing it was distasteful to her. It is, how- 
ever, quite unimportant what occurred with respect to this for- 
mality, for, although the transaction was undoubtedly a gift, and 
is to be so regarded, yet, being fully executed, equity will not re- 
voke it unless it was wrongfully obtained. Stone v. Hackett, 12 
Gray, 227; Martin v. Funk, 75 N. Y. 134, 31 Am. Rep. 446; San- 
born V. Goodhue, 28 N. H. 48, 59 Am. Dec. 398; .Fasset's Appeal, 
167 Pa. 448, 31 Atl. 686; Corle v. Monkhouse, 50 N. T. Eq. 537, 
25 Atl. 157; Walker v. Dixon Crucible Co., 47 N. J. Êq. 342, 20 
Atl. 885; Grover v. Grover, 24 Pick. 264, 35 Am. Dec. 319; Picks- 
lay V. Starr, 149 N. Y. 432, 44 N. E. 163, 32 L. R. A. 703, 52 Am. 
St. Rep. 740; Bedell v. Carll, 33 N. Y. 581. See, also, notes to 
Cochrane v. Moore, 12 Eng. Rul. Cas. pp. 428, 434. 

The deed upon its face is a sufficient and valid conveyance, and, 
apart from the allégation of lack of considération, the only ground 
upon which it is asked that it shall be set aside is thus averred in 
the bill: 

"The said agreement was executed by your orator because of the statements 
and représentations made to her by said défendant, as hereinbefore set 
out, and in ignorance of the rights and interests of your orator in the premises, 
and was and is fraudulent and void." 

Waiving the point that it is hère speciiîed that the fraud averred 
was practiced by means of statements and représentations set out 
in the bill, and that in fact the bill does not set out any statement 
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which the défendant îs alleged to hâve falsely made, I hâve care- 
fuUy examined the évidence with a view to determining whether 
it has been shown that by any means whatever or in any way the 
défendant deceitfully imposed upon the plaintiff. 

Each party testified on her own behalf. On several points their 
testimony was conflicting. If the defendant's account of what 
transpired between them before they visited the office of Mr. 
Guernsey, a notary and attorney at law, where the paper was 
signed and acknowledged, is true, then the plaintff was fuUy in- 
formed of its nature and efïect before she executed it; but, if the 
plaintiflf fuUy remembered and correctly stated the substance of 
the conversation which they had previously had, then she accom- 
panied the défendant upon that visit in absolute ignorance of its 
real purpose. No third person was présent when this conversation 
occurred, and therefore the allégation of the bill "that said Achsah 
B. Fowler did not state to your orator for what purpose she want- 
ed to see a lawyer, nor did your orator know why said Achsah B. 
Fowler wanted to see a lawyer," could not be, and it was not, 
supported by any évidence other than the testimony of the plain- 
tif! herself, and that was positively contradicted by the testimony 
of the défendant. I am unwilling to ascribe to either of thèse par- 
ties a deliberate intention to falsify, and it is not wholly incon- 
ceivable that the défendant may hâve been deluded as to what was 
not said by the plaintiff; but it would be quite impossible to be- 
lieve that the plaintifï's circumstantial statement of what she did 
say could be in any substantial respect untrue, and yet not hâve 
been artfuUy fabricated. It seems to me, too, that it is inherently 
more probable that the plaintifï, before going to the notary's office, 
would hâve been informed of the business to be transacted, than 
that she should hâve gone there without making inquiry or receiv- 
ing any information upon the subject. It is, moreover, to be borne 
in mind that this is a suit to set aside a solemn instrument of writ- 
ing upon the ground of fraud; and to maintain the fundamental 
position of the plaintifï, that she executed it without knowing what 
it was, her own uncorroborated and contradicted testimony will 
not sufïice. Cases infra. 

The plaintifï called Mr. Guernsey, to whom référence has been 
already made. I accord full belief to his testimony. His account 
of what occurred at his office may be briefly summarized. Mrs. 
and Miss Fowler visited him on the 24th of November, 1903. Mrs. 
Fowler said they had corne to hâve a paper acknowledged, and 
asked him if he was a notary. She handed him the paper. He 
read it over first to himself, and then said it was an important 
paper — he thinks he told Miss Fowler that "she seemed to be con- 
veying away her rights" — and he asked her if she had consulted 
her attorney in regard to it. She said she had not; that she did 
not then hâve an attorney. He then said: "Miss Fowler, it is an 
important paper; and you really ought not to sign it without 
knowing what you are doing." To this he thinks she made no re- 
ply, but that Mrs. Fowler said "it was fully understood between 
them, and that they didn't come there for advice in regard to the 
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paper, and sîmply came for a notary. They came to hâve ît sîmply 
acknowledged." He then read the paper over aloud, and, upon 
reaching the words "real and," which were interlined in it, Mrs. 
Fowler said: "That is wrong, the real was not intended to be in 
there, and I don't see why my attorney put it in there, because 
I directed him that it should only be as to personal property." Mr. 
Guernsey then stated that he could erase that, and Miss Fowler 
said nothing, and he assumed that she assented to it, and he erased 
it. Mr. Guernsey remembered that something was said by Mrs. 
Fowler to Miss Fowler to this effect: "He is speaking of the in- 
corae of the home. Do you want the income of the home?" — and 
that Miss Fowler said she did not ; she replied, " 'No,' or in some 
^.-quivalent word." Mr. Guernsey then continued the reading of 
the paper, and thereafter directed its signing and witnessing, and 
took the acknowledgment. He suggested that it would be a good 
'thing for Miss Fowler to hâve a copy of it, and he thinks that Mrs. 
Fowler said there was no objection. The copy was made, and was 
given to Miss Fowler. The évidence shows that Miss Fowler's 
hearing was somewhat impaired ; but I see no reason to doubt 
that she was able to hear Mr. Guernsey's reading of the deed, and 
that, if she did not do so, it was because she gave no attention to 
it. He testified that "she remained quiet and did not hâve anything 
to say, and I [he] assumed that she was paying attention and 
heard what was being said. There was nothing to indicate it one 
way or the other. She did not say anything." She did not ask to 
hâve any portion of it re-read, nor suggest that she did not hear it. 
Mr. Guernsey had no doubt that she heard him say that the paper 
was an important one; and he testified that Mrs. Fowler spoke 
plainly in making the remark that they did not want the services 
of an attorney; that they had talked it over and knew what they 
were doing, and simply wanted the services of a notary — but that 
Miss Fowler made no reply to this. He did not ask Miss Fowler 
anything further, to ascertain whether she knew anything about 
the contents of the paper, but said, "Very well," or words to that 
effect, and thinks it was Mrs. Fowler who asked him to read it. 
He supposed he read it so that both could hear it, and was under 
the impression that both did hear it. 

The stenographer who was in the employment of Mr. Guernsey 
was also examined, but her testimony adds little or nothing to his. 
She was in a room adjoining his private office. She did not pay 
any attention to the conversation, but heard some of it, although 
she was some distance from them. She heard Mr. Guernsey read 
the paper. As she remembers, Mrs. Fowler did the most talking. 
She "don't know" whether Miss Fowler paid any attention to the 
reading, but "should hâve thought she was listening." 

The only other witnesses produced by the plaintiff were Mr. 
and Mrs. Schwartz, but they seem to hâve had no knowledge of 
any important fact, and their testimony need not be particularly 
referred to. 

Upon ail the évidence — and I think the especially material parts 
of it hâve been adequately epitomized — I hâve no hésitation in 
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holding that the deed of November 24, 1903, ought not to be dis- 
turbed. I hâve; not been convinced that the allégation of fraud 
has been supported by even a prépondérance of proof, and it seems 
to me to be perfectly plain that, at least, it has not been maintained 
with the degree of certainty required by the well-established rule 
that "when, in a court of eqiiity, it is proposed to set aside, annul, 
or to correct a written instrument for fraud or mistake in the exé- 
cution of the instrument itself, the testimony on which this is done 
must be clear, unequivocal, and convincing, and that it cannot be 
done upon a bare prépondérance of évidence, which leaves the 
issue in doubt." Maxwell Land Grant Case, 121 U. S. 325, 381, 7 
Sup. Ct. 1015, 30 L. Ed. 949 ; Atlantic Delaine Co. v. James, 94 U. 
S. 307, 34 L. Ed. 1113 ; Trea1«v, Russell, 138 Fed. 847, 63 C. C. A. 
575 ; Brawdy v. Brawdy, 7 Pa. 157 ; Phillips v. Meily, 106 Pa. 545 ; 
Goggins v. Risley, 13 Pa. Super. Ct. 316; Simon's Estate, 20 Pa. 
Super. Ct. 450 ; Hupsch v. Resch, 45 N. J. Eq. 657, 18 Atl. 372. 

If Mr. Fowler's estate had ail passed to his widow, it would hâve 
constituted but a moderate provision for her; and she, not unnat- 
urally, supposed that he had made a will, but none was found. She 
consulted a reputable lawyer, who cannot for a moment be svis- 
pected of having consciously abetted or countenanced a fraud, and 
by him this deed was prepared. Miss Fowler does not appear to 
hâve been in want. She was at least 70 years of âge, and had no 
relative nearer than a second cousin. Under thèse circumstances, 
I see nothing unreasonable in the belief, which, no doubt, Mrs. 
Fowler and her counsel entertained, that Miss Fowler's assent to 
the arrangement for which the instrument provided might, upon a 
full and truthful disclosure of the situation, be obtained. I am sat- 
isfied that Mrs. Fowler's conduct was based upon this belief, and 
was accordant with it ; and I think that a iinding that she went 
to the home of her sister-in-law with the infamous design of de- 
priving her of her interest in her brother's estate, either by mis- 
representing or by concealing material facts, would be wholly un- 
justifiable. On the contrary, I believe that she completely and 
honestly explained what she desired, and that the plaintiff fully 
understood and freely assented to it before they went to Mr. 
Guernsey's office; and, with this in mind. Miss Fowler's apparent in- 
différence to the proceedings there, and her acquiescence in the state- 
ments of Mrs. Fowler, appear to hâve no significance, except as 
they indicate that Miss Fowler was contented to act upon the in- 
formation which she already possessed. It was, as Miss Fowler 
herself has testified, not until some days after Mrs. Fowler had 
returned to Scranton (Mr. Schwartz says ten days or two weeks 
after) that she examined the duplicate of the deed which she had 
received at Mr. Guernsey's office. She then, as she has said, "be- 
gan to feel a little worried about it," and "showed it to Mr. 
Schwartz," the husband of her second cousin. She became dissat- 
isfied with what she had done, and was désirons of recalling it ; 
but the authorities heretofore referred to abundantly show that 
mère altération of intention on her part does not entitle her to 
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the interférence of a court of equity for cancellation of an executed 
deed, and, in my opinion, she lias utterly failed to establish any 
better title to such relief. 

Let a decree be drawn dismissing the bill of complaint, with 
costs. 



HOGB et al. v. EATON et al, 

(Circuit Court, D. Colorado. February 27, 1905.) 

No. 4,368. 

1. Wateb Cotjeses— Diversion for Irrigation. 

The right to divert running waters for Irrlgatlng lands In an arld 
country Is not controlled or affeeted by political divisions. It is the samo 
In ail States through whlch the stream so diverted may pass. 

2. Same— In Wtomikg and Colorado. 

An appropriation of vk-ater in the state of Wyoming from a stream 
vvhieh rises in Colorado for irrigatlng lands in Wyoming is valid as 
against a subséquent appropriation In Colorado from the same stream 
for irrigating lands in Colorado. 

3. Same— Practice — Police Régulations in Wtomikq. 

In a suit by settlers in Wyoming on a stream whlch rIses In Colorado 
to restrain the diversion of water from such stream in Colorado, com- 
plalnants need not aver or prove that they bave conformed to police régu- 
lations of the state o( Wyoming regulating the distribution of water in 
that state. 

4. Equity— Cross-Bill in an Answee. 

In a suit In equity, a charge In an answer, whlch Is denomlnated a 
"eross-bill." may be accepted as a statement of respondents' case, not- 
withstanding the mlsnomer calling the answer a cross-bill. 

N. E. Corthell, for plaintiffs. 

James W. McCreery, John T. Jacobs, and S. C. Downey, for défend- 
ants. 

HALLETT, District Judge. The bill was filed by six natural per- 
sons residing in the valley of Sand creek, in the state of Wyoming, 
and two corporations organized in Wyoming, against Benjamin H. 
Eaton and Bruce G. Eaton, citizens of Colorado, and the Divide Ditch 
Company, a Colorado corporation. Three natural persons — George 
Rintoul, August Wurl, and Robert Eerguson — were made respondents, 
but were not served with process. August Wurl appeared, and an- 
swered the bill. The issue made by him is entirely apart from the issue 
made by the other respondents, and has not been the subject of contro- 
versy in the suit. No decree will be entered as to him, 

The prayer of the bill is to restrain the diversion of water from 
Sand creek within the state of Colorado. The source of Sand creek 
is in the mountains of Colorado, whence its waters flow in a northerly 
direction into the Laramie river, in Wyoming. The length of the 
stream is about 15 miles in each of the states of Wyoming and Colorado, 
or 30 miles in ail. Complainants charge that their grantors first settled 
upon Sand creek in the then territory of Wyoming, and began the use 
of water from Sand creek in irrigating their lands in the year 1867. 
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In tîmes of high water the stream overflowed its banks, and considérable 
tracts of land adjacent to the stream were irrigated in this way so as 
to produce good crops of hay. The first settlers confined their opéra- 
tions to cutting hay from the overflowed lands and to the use of the 
higher lands for pasturage. Within the décade from 1870 to 1880 the 
waters of the stream were diverted by means of short ditches to other 
lands, and perhaps also to the overflowed lands, to be used in dry 
seasons. Afterwards longer ditches were made so as to cover considér- 
able tracts of land much higher than the stream, but not very far from 
its channel. The channel of the stream is shallow. In some places 
the banks are higher than the adjacent land, so that it is easy to divert 
the water. In gênerai, the lands irrigated are in a state of nature, and 
produce hay or pasturage only, but some small tracts hâve been plowed 
in which other crops are Cultivated. In ail about 5,000 or 6,000 acres 
are under cultivation by complainants in the valley of Sand creek in 
the state of Wyoming. In dry years there has not been sufficient water 
in Sand creek to irrigate ail of complainants' lands, and usually the 
water has been exhausted, so that none reached the Laramie river. 
Some of the complainants use certain lakes near the lower course of the 
stream for impounding the water, and take out such water when the 
stream fails in the end of the summer. 

The year 1902 was exceptionally dry, and the supply of water in Sand 
creek was not sufficient to irrigate complainants' lands and the lands of 
other persons residing in the valley of Sand creek in the manner and to 
the extent which had been practiced in the years preceding and since 
the settlement of the country. The Divide Ditch Company, under the 
control of the Eatons, who were stockholders and officers of that Com- 
pany, opened a ditch which had been previously constructed between 
Sand creek and Sheep creek, and by means thereof turned the greater 
part of the water from Sand creek into Sheep creek. One witness says 
that more than one-half the water flowing in Sand creek was taken, 
and, if there is a more definite statement of the quantity taken, the court 
has not discovered ît. The water left in Sand creek after the diversion 
seems to hâve been used by irrigators residing in Colorado below the 
point of diversion, so that none went down to complainants, and they 
lost their crofjs from want of water to irrigate them. 

This bill was filed November 8, 1903. It sets forth the character of 
Sand creek, its length and course, and the appropriation of its waters 
for the purpose of irrigating the lands adjacent to the stream by com- 
plainants and their grantors in the years between 1867 and 1890. 
Proof was made of thèse facts. Indeed, the settlement of the lands and 
the appropriation of the waters of Sand creek seems to be the only sub- 
ject referred to in the testimony. Respondents hâve ofïered no proof 
concerning their title or right to take the waters of Sand creek. In 
their answer to the bill, and in that part of it which is called "a further 
answer, défense, and cross-complaint," they give some account of the 
Divide Ditch Company, and state that it is the owner of certain ditches 
described in a paper filed by one Philip Wilson in the office of the 
State Engineer of the state of Colorado on the 22d day of July, 1897. 
The affidavit is set out in the answer, and is followed by the statement 
that the ditches therein mentioned were constructed. As to the use 
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made of the water taken from Sand creek, the answer contains this 
averment : 

"That the water so appropriated and diverted by the Dlvlde Ditch Company 
from Sand creek and its tributarles as aforesaid, and the other ditches con- 
nected therewith, is thence run down into Sheep creek and from Sheep creek 
into the North Fork of the Cache la Poudre river ; thence Into and through 
the 'North Poudre Ditch,' so called, and Into sundry large storage réservoirs 
connected therewith ; that, after belng so stored, the water Is drawn ofC and 
to be drawn off for the benefit of the stockholders of the said the Dlvide 
Ditch Company and others having contractual rights therewith for water 
rlghts for the Irrigation of lands In Larimer and Weld counties, state of Colo- 
rado." 

Thus it appears that the waters of Sand creek, a tributary of Lara- 
mie river in the state of Wyoming, are taken by défendants into the 
North Poudre river, a tributary of the South Platte river in the state 
of Colorado, for irrigating lands in the counties of Larimer and Weld 
in the state of Colorado. From the point of diversion on Sand creek 
complainants' lands are nearly north a distance of perhaps 20 miles. 
From the point of diversion on Sand creek the water taken by re- 
spondents is used on lands in the counties of Weld and Larimer in an 
easterly direction a distance of about 60 miles. The remarkable feature 
of this condition is that water is taken from a tributary of the Laramie 
river, and put into another stream entirely différent in its course and 
character, to serve lands which are not in the basin of Laramie river 
or of Sand creek, or in any manner subservient to Sand creek or the 
Laramie river. This purpose was plainly declared in Wilson's affi- 
davit, before referred to, in thèse words : 

"It belng also the intention hereby to divert the water hereln appropriated 
from the watershed of the Blg Laramie river into the watershed of the Cache 
la Poudre river, as shown on aocompanying plat." 

This part of the answer was regarded by respondents as a cross-bill, 
and the complainants in the original bill, or some of them, answered it. 
A cross-bill in an answer is not known in the practice of fédéral courts. 
If respondents had urged its considération as a cross-bill, we should 
hâve had some difficulty in going on with the case at this time ; but 
they seem to hâve abandoned it. As the respondents hâve called it an 
answer as well as a cross-bill, I suppose we may regard their 
statement of title in that part of the answer, in so far as it shows the 
nature and purpose of the diversion of the waters of Sand creek, as 
entirely correct. 

The fourth paragraph of the bill of complaint is as follows : 

"The plaintiflfs severally clalm their rights, hereinafter set forth, as lands 
under grants of the state of Wyoming, and said défendants severally daim 
their rights hereinafter mcntloned as lands under grants of the state of Colo- 
rado." 

And the fourteenth paragraph reads as follows : 

"The plaintiffs are Informed and verily belleve that the défendants claim 
and prétend, by reason of the Interstate character of said stream, and by 
reason of the diverslty of citizenship and the location of lands of the plain- 
tiffs and those of the défendants In différent states, that the défendants hâve 
the rlght to wholly exclude the plaintifCs from the use of the waters of said 
creek, and to take and apply and appropriate, in Colorado, ail of the waters 
of said creek, in disregard and exclusion of the vested and acquired prior 
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rights of the plalntlfifs aforesald; and the défendants deny and dispute ail 
rights of the plaintifCs to make any appropriation or use of the waters of sald 
creek without the litnits of Colorado, and clalm ail of the said waters as lands 
granted by the Constitution and laws of Colorado exclusively to the citizens 
and occupants of lands in said state." 

The latter paragraph was not answered by respondents, but it was 
affirmed by Bruce G. Eaton in his testimony before the master. 

The fourth paragraph is palpably false, and it is difficult to under- 
stand the reason for making the statement. Counsel has not offered 
any explanation, except that it was intended to support the jurisdiction 
of the court. Possibly it was intended to support the idea asserted in 
the fourteenth paragraph that the waters of the state belong to its peo- 
ple for any use that may be made of them within the state. We had 
occasion recently to consider whether the right of a citizen to use water 
within the state for irrigation of lands is granted by the state or gên- 
erai government, and we were unable to discover any principle of that 
kind. Mohl v. Lamar Canal Co. (C. C.) 128 Fed. 776. The idea of 
an exclusive right in the people of a state to divert its running waters 
to the injury of riparian owners in another state must be equally un- 
tenable. Indeed, the doctrine of riparian ownership and use of run- 
ning water is not subject to political boundaries. Between hostile 
States the doctrine may not be recognized, but any such répudiation 
would be simple vis major. Between states dwelling in peace and con- 
cord, as are the states of our Union, the equal right of the inhabitants 
of each state to the waters of intersecting streams must always be 
recognized. Water is essential to human life in the same degree as 
light and air, and no bounds can be set to its use for supplying the 
natural wants of men other than the mighty barriers which the Creator 
has made on the face of the earth. 

There is sound reason and some authority for saying that in the arid 
country water for irrigating land is a natural want of men, to be 
ranked with what is commonly called "domestic use." An early case 
in the state of Illinois was between owners of mills located on a small 
brook, each of which consumed the entire flow of the brook. The 
court, wi^h excellent fullness and intelligence, discussed the principles 
which control the use of running waters for supplying the wants of 
men and for commercial purposes. In the course of its opinion the 
court says : . 

"In countrles dlfiferently sltuated from ours with a hot and arld cllmate 
water doubtless is absolutely Indispensable to the cultivation of the soil, and 
In them water for Irrigation would be a natural want." Evans v, Merrl- 
weather, 3 Scam. 495, 38 Am. Dec. 106. 

This doctrine, so reasonable and just as to commend itself to ail 
acceptance, was early recognized in the territory of Colorado as inhérent 
in the conditions of the climate and aridity of the soil. Yunker v. 
Nichols, 1 Colo. 551. In the Circuit Court of Montana the principle 
was put upon the act of Congress of 1866. Howell v. Johnson et al. 
(C. C.) 89 Fed. 556. And the Suprême Court has said that the act of 
1866 was the récognition of a pre-existing right, rather than the estab- 
lishment of a new one. Broder v. Water Company, 101 U. S. 274, 
25 h. Ed. 790, 
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We need not pursue the subject very far. The parties to this suit 
are not in controversy, except upon the point that complainants hâve 
not made a valid appropriation of the waters of Sand creelc under the 
laws of Wyoming. Respondents maintain that complainants hâve no 
standing in court, because they hâve not shown compliance with certain 
acts of assembly in Wyoming regulating the appropriation of water 
in that state. The acts hâve been called police régulations, and they 
are intended to regulate the distribution of water among the inhabitants 
of a stream so as to insure to each his f ightful proportion according to 
the extent of his appropriation. Obviously, thèse acts hâve no applica- 
tion or controlling force in this controversy. As before stated, they 
control the conduct of parties inhabiting the same stream. Respond- 
ents are not subject to them. They hâve diverted the water of Sand 
creek, and carried it to another district in another state. The parties to 
the suit are foreign in purpose as they are in résidence.» They hâve no 
relations for sharing the waters of Sand creek between them. Each 
dénies to the other any use whatever of the waters of Sand creek. 
Therefore laws regulating the use of water amongst inhabitants of the 
same stream are not pertinent to the controversy. It is enough that 
■complainants and their grantors were in the possession and enjoyment 
of Jhe water a long time prior to respondents' diversion, and therefore 
the first appropriators under the law of the land as understood in 
Wyoming and Colorado. 

Some question was made whether complainants' appropriations, and 
those of others residing in the basin of Sand creek, were of ail the 
waters flowing in that stream. I regard the évidence on that subject 
as sufficient to establish the fact against respondents, who claim a right 
to divert ail the waters of the stream as against complainants' use of the 
same waters. 

An injunction will be allowed according to the prayer of the bill. 



In re DISMAL SWAMP CONTEACTING CO. 
(District Court, E. D. Virginia. January 21, 1905.) 

1. Bankbuptoy— Liens— MOBTGAGE Execdted Pursuant to Peioe Agbeement. 

A paroi agreement by a borrower, when tlie loan was made, to give se- 
curity upon the property wtiicli was to be purcliased with the borrowed 
money, does not render valid a mortgage given pursuant thereto within 
four months prior to the borrower's bankruptcy, and when he was In- 
solvent, whicli constitutes a voldable préférence under Bankr. Act July 
1, 1898, c. 541, § 60b, 30 Stat. 562 [U. S. Comp. St 1901, p. 3445]. 

2. Same— MoETGAGB Given in Paet fob Peesent Considebation. 

A mortgage given by an insolvent within four months prior to his bank- 
ruptcy, in part to secure an antécédent debt and in part to secure a loan 
made at the time, is valid to the extent of the latter considération. 

In Bankruptcy. On review of décision of référée. 

This proceeding is now before the court upon the pétition of the 
bankrupt's trustée, for a review of the décision of Référée D. Law- 
rence Groner, heretofore made herein, in regard to the claim of 
Henry Rhodes, allowed by the said référée as a lien against the bank- 
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rupt's estate. The référée in his décision states the facts upon which 
he bases his ruiing, as foUows : 

"In June, 1903, B. E. HoUaday, D. T. McKee, and W. J. Strlckler, havlng 

formed a partnership under the name of the Dismal Swamp Contracting Com- 
pany, entered Into a contract with the Virginia Land & Lumber Company, 
whereby they undertook to do a large logglng business for the latter company, 
and in addition to run a commissary store for its employées. The conduct of 
this business required the purchase of considérable equipment, and of the 
stock of goods in the store, and ail of the partners were without funds. HoUa- 
day, however, had a rlch uncle In Ohio (the claimant hère), to whom he ap- 
plied for the necessary funds to enable the partnership to carry out its con- 
tract. He went out to Ohio in June, 1903, at the instance of his associâtes, 
and succeeded in borrovving from his uncle the sum of $8,700, and at the 
latter's request agreed to seeure the indebtedness by a mortgage upon the 
property purchased. On his return from Ohio, bringing with him the bor- 
rowed money, he explained to his associâtes the ternis upon which he had 
obtained it, and they llkewise agreed that the mortgage should be given. 
Nothing, howevet, was done to consummate thIs agreement until December, 
at which time Mr. Rhodes made a trip from Ohio to the works of the part- 
nership in Virginia, and upon hla demand the deed of trust which Is now the 
subject of dispute was exeeuted, and properly recorded on the 12th day of 
December, 1903. The clalm of Ûie petitloner under this trust is resisted by 
the trustée upon three grounds: First, that the trust deed is void under the 
Virginia décisions, in that it covers a stock of merchandlse and reserves to 
the grantors possession and the power of sale; second, that the deed is yoid- 
able under the bankruptcy act, in that it créâtes a préférence; and, third, 'that 
it is voidable in that, comprislng the entire estate and assets of the bankrupts, 
it is, in the meaning of the bankrupt law, a conveyance with intent to hinder, 
delay, and defraud the creditors." 

H. H. Rumble, for petitioning creditors. 
H. C. Sherritt, for claimant 

WADDILL, District Judge. The référée was of the opinion that 
neither of the above grounds of objection made to the allowance of this 
claim were well taken, and therefore overruled the same, and held that 
the deed constituted a lien, entitling the holder of the debt therein 
secured to a priority of payment over ail debts of the bankrupt con- 
tracted from and after the date of its recordation. 

The court will first consider the second objection made to this deed, 
namely, that it was void under the bankruptcy act, in that it created a 
préférence in favor of the beneficiary therein. The deed was confess- 
edly exeeuted and recorded within four months of the bankruptcy; 
that is to say, the deed was exeeuted on the llth day of December, 
1903, and admitted to record on the day following, and the pétition in 
bankruptcy was filed on the 3d day of April, 1904. The deed secured 
an indebtedness of $9,725.64 ; $8,735.64 being an antécédent debt con- 
tracted on the 29th of June, 1903, and $1,000 for a présent considéra- 
tion paid at the time of the exécution thereof. The référée decided 
that the trust deed constituted a valid lien, as well for the antécédent 
debt secured therein as for the présent considération of $1,000 paid at 
the time of its exécution, because the same was exeeuted pursuant to a 
pre-existing bona fide paroi agreement, made by the bankrupt at the 
time of negotiating the loan in June, 1903, to seeure the payment of 
said amount upon property to be thereafter acquired by the bankrupts, 
and subsequently covered by the trust deed in question. In this con- 
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clusion the court cannot concur, as it does not believe that the four- 
months period prior to the bankruptcy, within which transfers of the 
bankrupt's property may be avoided, can be enlarged and extended 
beyond the four-months period, so as to prevent the assailing and 
invahdating of such conveyances, by means of a paroi agreement such 
as was had in thîs case. The trust deed in question constitutes a pref- 
5srence under Bankr. Act July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat. 
562 [U. S. Comp. St. 1901, p. 3445]. Once let it be understood that 
conveyances made within four months of bankruptcy can be success- 
fully attacked, while those made in pursuance of a pre-existing bona 
fide agreement will be upheld, and the entire policy of the bankrupt 
law, in so far as it undertakes to specify the time within which préf- 
érences can and cannot be assailed, will be frustrated and destroyed. 
The door for fraud would be left wide open, and creditors would never 
know when they were safe in dealing with the estâtes of their debtors. 
A condition, alike destructive of the interests of creditors and bank- 
rupts, would be brought about, and a harvest for dishonest debtors 
afïorded. The debtors knowing the circumstances under which they 
make the préférences, their gênerai creditors to be affected thereby 
would be entirely at their mercy. 

The paroi agreement, pursuant to which it is claimed the lien was 
given in this case, should certainly not avail to place the secured créd- 
iter in a better position than he would hâve been had he actually taken 
his security at the time he loaned the money and failed to record his 
trust deed. Under the Virginia statute (Code 1887, § 2465 [Va. Code 
1904, p. 1333]), trust deeds, as against creditors, etc., do not constitute 
a lien until duly recorded. Under the présent bankruptcy act (Act 
July 1, 1898, c. 541, § 60b, 30 Stat. 563 [U. S. Comp. St. 1901, p. 
3145]), a trust deed actually executed and delivered would be subject 
to successful attack unless recorded more than four months prior to 
the bankruptcy. By section 67 of the bankruptcy act (30 Stat. 564 
[U. S. Comp. St. 1901, p. 3449]) it is expressly provided that claims 
which, for want of record or for other reasons, would not hâve been 
valid liens as against the claims of creditors of the bankruprt, shall not 
be liens against his estate. This précise question as to the efïect of a 
paroi agreement, such as is set up in this case, was passed upon in the 
case of In re Ronk (D. C.) 111 Fed. 154. This décision was by Judge 
Baker, of the District of Indiana, a judge of long expérience and rec- 
ognized ability, who said: 

"It cannot be Buccessfully malntained that the verbal agreement created 
a valld lien as against the claims of the oreditors; and, If It did not create 
a valid lien, then, by the terms of the bankruptcy act, It cannot be enforced 
as a lien entitled to priorlty over other daims. It created no Hen — nothlng 
but a secret equlty, possibly good as between mother and son, but certainly 
not valld and enforceable to the préjudice of the claims of creditors. The 
bankruptcy act embraces payments for the purpose of giving préférences, as 
well as the giving of seeuritles for such purpose; and It would hardly be 
contended that a préférence by way of payment, otherwise Invalld, would be 
valld because the debtor had agreed at the time It was contraeted to pay the 
debt, without défalcation, on a specified day. ïhe doctrine contended for by 
the mortgagee would necessarlly invite and Inevitably lead to the defeat of 
the bankruptcy act It would be easy, In every case where it was desired to 
thwart the opération of the law and to give a préférence to a relative or a 
135 F.— 27 
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frlend, to make an agreement at the tlme the money was loaned or the crédit 
glven for a mortgage to be esecuted In the future. If the law can be thus 
évsided, It would be an open Invitation to every person loaning money or giv- 
ing crédit to the bankrupt to enter into such a verbal agreement with Mm. 
Such agreements, If held valld, would ereate secret liens upon the bankrupt's 
property, and would enable him In every case to effect the very objects which 
It was the purpose of the bankruptcy act to prevent. Such agreements would 
undoubtedly be made, In every case where the debtor wished to secure rela- 
tives and frlends, to the détriment of his other creditors. It would be a 
standing invitation to perjury, and would defeat the deelared polley and pur- 
pose of Dur State législation, as well as the policy and purpose of the bank- 
ruptcy act." 

In the case of Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 555, a 
décision of the Circuit Court of Àppeals of this Circuit, and which 
bears strongly upon the question under considération, in discussing 
the question of a paroi promise to secure an indebtedness in future, 
the court, speaking through Judge Simonton (page 166, 124 Fed., page 
558, 61C. C. A.)says: 

"We are of the opinion that the bare promise to give security, not express- 
ing In terms the character and subject-matter of the security, could not ereate 
either an équitable or légal mortgage." 

Under the facts of the présent case, it cannot be seriously contended 
that the spécifie property upon which the security was to hâve been 
given, or, as a matter of fact, was subsequently given, was in terms 
enumerated or known, or could hâve been known. It was purchased 
long after the making of the loan, and at the time of the making of the 
same was known of in a gênerai way only ; that is to say, one of the 
borrowers, knowing that he and his associâtes were going to embark 
in the lumber and sawmill business, promised to secure the money bor- 
rowed upon the plant, fixtures, appurtenances, and appliances there- 
of, and a stock of certain mercantile goods to be used in connection 
therewith, which they subsequently did, and not only conveyed the 
property purchased with the money borrowed as aforesaid, but also 
other property which had not been paid for. The conclusion reached 
by the court is that the lien in question is invalid, and should be avoided, 
except as to the $1.000, the présent considération paid at the time 
of the exécution of the same. As to that sum the same is a valid and 
subsisting lien, and should be upheld. City National Bank v. Bruce, 
109 Fed. 71, 48 C. C. A. 236, a décision of the Circuit Court of Ap- 
peals of this circuit, is express authority in support of the validity of 
said deed as to the $1,000. 

This case has been argued with exceptional ability on the part of 
counsel on both sides ; and the authorities cited by them, respectively, 
tending on the one hand to maintain the validity of said deed in its 
entirety, and on the other its total invalidity, hâve been carefully ex- 
amined. They are not in entire harmony on the many questions ar- 
gued ; and, since the case on its merits turns upon the points herein 
specifically passed upon, no gênerai discussion of them will be made. 

A decree may be ehtered overruling the first and third exceptions to 
the referee's report, and sustaining the second. 
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UNITED STATES t. HARDISOîI. 
(District Court, S. D. Georgla, W. D. January 20, 1905.) 

1. Pebjury — Internai, Revenot; Bond — Suekties— Justification— Oaths— 

Deputt Collectob— Powers. 

Rev. St. § 3165, as amended by Aet Cong. March 1, 1879, c. 125, S 2, 20 
Stat. 329 [U. S. Comp. St. IDOl, p. 2057], authorizes every collecter and 
deputy collector to adnilnister oaths touchlng any part of the administra- 
tion of tUe Internai revenue laws, or wherc such oaths are authorized by 
law, or by régulations authorized by lavv. internai Revenue Laws 1900, 
p. 47, § 321 (Rev. St. U. S. § 321 [U. S. Comp. St. 1901, p. 18GJ), gives the 
internai revenue commlssloner gênerai supervision of the collection of 
taxes imposed by any internai revenue law, and authorizes hira to prépare 
and distribute instructions, régulations, etc., pertaining tboreto ; and one 
of the régulations provlding for the collection of tax"es on dlstilled splrits 
required collectors to examine dlstillers' sureties, and to require them to 
"justlfy" on a prescribed form. Held, that under such provision an oath 
taken by a distiller's surety, wlth référence to bis qualifications, before a 
deputy collector, was an oath taken in a case in whicli "a law of the 
United States authorizes an oath to be administered," within Rev. St U. 
S. § 5392 [U. S. Comp. St. 1901, p. 3653], defiuing perjury. 

2. Same— State Law. 

Where défendant swore falsely, as to hls qualifications to become a 
sarety on a distiller's bond, before a deputy internai revenue collector, 
he was properly charged wlth perjury thereon, as deflned by Rev. St 
U. S. § 5392 [U. S. Comp. St. 1901, p. 3653], though under the state law 
perjury could only be committed in a judicial proceeding, other false 
oaths belng deflned and punished as "false swearing." 

8. Samk— NoTABiES Public— .Justice of the Peace. 

Act Cong, March 15, 1876, c. 304, 19 Stat. 206 [U. S. Comp. St. 1901, p. 
662], provides that notariés public of the several states, etc., are author- 
ized to take affldavits In the same manner and wlth the same eCEect as 
commissioners of the United States Circuit Court may lawfully take or 
do. Held, that slnce a United States commlssloner was authorized by 
Aet Cong. May 28, 1896, c. 252, 29 Stat. 184 [U. S. Comp. St. 1901, pp. 
499. 500], to take the oath of a proposed surety on a liquor distiller's 
bond, on which perjury might be assigned, an indlctment for perjury In 
the taking of such oath was not defectlve on the ground that the offlcer 
administerlng It styled himself as "notary public and ex offlcio justice 
of the peace." 

Alexander Akerman, Asst. U. S. Atty. 

M. G. Bayne and Minter Wimberly, for défendant. 

SPEER, District Judge. The défendant, Henry G. Hardison, îs 
under indictment for perjury charged in several counts. It is char- 
ged that the accused offered to become a surety on the warehous- 
ing bond of a distiller of spirits within the collection district. He 
went before one Calvin McCarthy, a deputy collector of internai 
revenue, was duly sworn, and made and subscribed to certain writ- 
ten déclarations relating to bis sufficiency as such surety, and made 
oath before McCarthy that such déclarations were true, when it is 
alleged that such statements were false and the accused knew them 
to be false. The technical phraseology adopted in the indictment 
is that usual in cases of perjury, but for brevity this is omitted. 
The material statements alleged to be false are that Hardison was 
the owner in fee of certain lots of land which were not incumbered, 
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when in point of fact it is charged he was not the owner of such 
lots; that previously to signing said déclaration he had made, ex- 
ecuted, and delivered to the British-American Mortgage Company, 
Limited, a certain deed to secure debt in the sum of $2,200, due said 
Company, which conveyed the title to the tract of land to his créd- 
iter; that this debt was due, and, as a conséquence, that Hardison 
had no title to the land. Other counts présent similar charges. 
One count recites that the oath alleged to be false was taken before 
James D. Dossey, a notary public and ex officio justice of the peace 
of the county of Crawford, state of Georgia. It is alleged in ail 
the counts that McCarthy, the deputy collector, or Dossey, the 
notary public. and justice of the peace, had compétent authority 
to administer oaths. On arraignment the défendant demurred in 
writing to the indictment, on the ground that the oath taken before 
McCarthy, the deputy collector, was not an oath authorized by any 
law of the United States to be made by sureties on such bonds as 
that set out in the indictment, and that for this reason counts 1, 
2, 3, and 4 are fatally defective and should be quashed. The sec- 
ond ground of demurrer is that no specifîed oath authorized by law 
was duly administered to the défendant, nor did he subscribe any 
specifîed afïidavit required by law, nor that he was duly sworn be- 
fore subscribing to any such afïîdavit. Another ground is that the 
indictment is fatally defective in that the affidavit alleged to hâve 
been signed by the défendant is not set out in the indictment, nor 
is it alleged that the afïidavit was authorized by the law of the 
United States. The fourth ground of demurrer is that J. D. Dossey, 
notary public and ex ofHcio justice of the peace, was not an officer 
qualified to administer an oath under the laws of the United. States. 
The indictment is framed under section 5392, Rev. St. [U. S. Comp. 
St. 1901, p. 3653]. 

In support of the demurrer it is insisted by counsel for the ac- 
cused that the oath taken before the deputy collector was not taken 
in a case in which a law of the United States authorizes an oath 
to be administered. In reply to this contention the assistant dis- 
trict attorney directs the attention of the court to section 3165, as 
amended by section 2, Act March 1, 1879, c. 125, 20 Stat. 329 [U, S. 
Comp. St. 1901, p. 2057]. 

This section, thus amended, provides : 

"Bvery collector and deputy collector and inspecter Is authorized to admin- 
ister oaths and take évidence touchlng any part of the administration of the 
Internai revenue laws with which he is charged, or where such oaths and 
évidence are authorized by law or régulations authorized by law to be 
taken." 

The words "or régulations authorized by law" did not appear 
in the original act, which became the law on June 30, 1864. It 
appears, then, that before the amendment the deputy collector could 
not administer oaths and take évidence unless "authorized by law." 
No régulation of the department had empowered that ofScer to per- 
form this function. Since the amendment, however, so far as the 
act of Congress could give the power, such officer can take oaths 
and évidence authorized by a régulation, which itself must be 
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authorized by law. In section 321 of the internai revenue laws, as 
compiled under the direction of the commissioner of internai rev- 
enue and printed in the compilation of 190Ô (page 47), Rev. St U. S. 
§ 321 [U. S. Comp. St. 1901, p. 186], we find this language: 

"The commissioner of internai revenue under the direction of the Secre- 
tary of the Treasury shall hâve gênerai superintendence of the assessment 
and collection of ail dutles and taxes now or hereafter imposed by any law 
provlding internai revenue and shall prépare and distribute ail the instruc- 
tions, régulations, directions, forms, blanks, stamps, and other matters apper- 
taining to the assessment and collection of Internai revenue." 

Now, it is plain that to require a sufficient bond from a distiller, 
who is himself liable to the government for his share of the tax- 
ation imposed by lawr, is a part of the duty of collecting taxes. It 
is to obtain surety for the taxes due ; in other words, to make the 
collection certain. To accomplish this, the commissioner is thus 
empowered to prépare and issue régulations. This power was 
granted by act of Congress, and it follows that, being thus endowed 
with législative authority to make the régulations, we hâve but to 
détermine if the commissioner has made a régulation pertinent to 
the particular subject under discussion. Turning to the régula- 
tions and instructions concerning the tax on distilled spirits, print- 
ed in 1895, we find this provision: 

"Collectors will In addition to a careful and searching examination of the 
BufiBciency of ail sureties offered, require the suretles to Justify on form 33 
In such amounts as are safe, prudent and adéquate to save the government 
harmless from loss, which amounts staould not be less than the pénal sum 
of the bond." 

Now," what may be done by a collector may be donc by a deputy 
collector. Qui facit per alium, facit per se. We hâve, moreover, 
seen from section 3165, as amended, that a deputy collector is ex- 
pressly empowered to administer oaths when authorized by such 
régulation as that just quoted. Thus it is clear that by virtue of 
this régulation, construed in connection with section 3165, as amend- 
ed, and form 33, which présents the particular oath required by 
the Treasury Department, the deputy collector is empowered to ad- 
minister that particular oath to one seeking to justify as a surety 
on any bond relating to the collection of internai revenue taxes. 
The word "justify" in this sensé must be understood to hâve the 
same meaning as when used with regard to sureties on a bail bond. 
Bouvier's Law Dictionary, art. "Bail." It is the proceeding by 
which bail establish their ability ta perform the undertaking of the 
bond or recognizance. Bouvier, art. "Justification." As we havc 
seen, a distiller's or warehousing bond is a part of the familiar Sys- 
tem for the collection of this species of taxes. From thèse con- 
sidérations it seems clear that the deputy collector, in the meaning 
of section 5392, Rev. St. [U. S. Comp. St. 1901, p. 3653], is an 
officer who is compétent to administer an oath, and that the laws 
of the United States authorize the administration of the particular 
oath described in the indictment. It is true that the deputy col- 
lector finds his authorization in the régulation of the department, 
but we hâve seen that this régulation was made in pursuance of 
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an act of Congress, and that it is well settled that the régulations 
thus made hâve the force of law. United States v. Eliason, 16 Pet. 
291, 10 L. Ed. 968 ; Ex parte Reed, 100 U. S. 13, 25 L. Ed. 538. In 
the case of_ U. S. v. Ormsbee (D. C.) 77 Fed. 209, it was held that 
the régulations of the Secretary of War for the use of canals hâve 
the force of law. In re Hirsch (C. C.) 74 Fed. 931, it was held that 
régulations by the head of a department hâve the force of law. In 
Re Huttman (D. C.) 70 Fed. 702, it was held that régulations 
approved by the commissioner of revenue hâve the force of statutes. 
Many other authorities to the same efïect might be cited, but thèse 
will suffice. 

It is, however, insisted that perjury cannot be assigned upon an 
oath thus taken, even though its substance is known by the affiant 
to be false. It is true that by virtue of the provisions of the crim- 
inal law of this state the objection would seem to be well taken. 
Perjury can be committed only in a judicial proceeding. There is, 
however, a statutory provision of the state law for the punishment 
of false swearing, and, if we were proceeding under the classifica- 
tion there adopted, the charge against the accused must be classed 
as false swearing rather than as perjury. In other words, the state 
law seems to adopt the commôn-law définition of perjury. It is, 
however, true that there is no common law of the United States 
in criminal cases ; each crime is the création of the statute defining 
it, and it is compétent for Congrees to designate that as perjury 
which, in a state where the common law prevails, would be treated 
as false swearing. This question was closely discussed by Mr. 
Justice Brewer in Caha v. United States, 152 U. S. 211, 14 Sup. Ct. 
513, 38 L. Ed. 415. It was there held that false swearing in a land 
contest before a local land office in respect of a homestead entry is 
perjury within the scope of Rev. St. § 5392. In that case it will 
be conceded that there was a contest judicial in its nature. The 
court there, however, reaffirms the doctrine as announced in U. S. 
V. Bailey, 9 Pet. 250, 9 L. Ed. 113. In this case Justice Story de- 
livered the opinion of the court. The défendant, John Bailey, was 
indicted under a provision of an act of Congress which provides that, 
if any person shall swear or affirm falsely touching the expenditures 
of public money or in support of any claim against the United 
States, he or she shall, upon conviction therefor, sufïer as if for 
willful and corrupt perjury. The oath was taken before a justice 
of the peace who was authorized to administer the oath, not by an 
act of Congress, but merely by a régulation of the Secretary of the 
Treasury. The contentions in that case are very clearly put by 
the opinion of Justice Story and the dissenting opinion of Mr. Jus- 
tice McLean. There was, however, no différence in the opinion of 
that court that Congress had the power to make false swearing per- 
jury and to hâve it punished as perjury, and it was held by the 
majority of the court that where an oath is taken before a state 
or national magistrale authorized to administer oaths in pursuance 
of any régulations prescribed by the Treasury Department or in 
conformity with the practice and usage of that department, so 
that the afïîdavit would be admissible in évidence at the department 
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in support of any claim against the United States, and the party 
swears falsely, the case is witliin tlie purview of Act 1823, c. 37, 3 
Stat. p. 770. Tliis law, as we hâve seen, denounced the açt as per- 
jury. In Caha's Case the court also distinguishes U. S. v. Eaton, 
144 U. S. 677, 12 Sup. Ct. 764, 36 h. Ed. 591, on which the défend- 
ants counsel hère rely, and point out with clearness that there is a 
grave distinction between a régulation authorizing an officer of the 
Treasury Department to administer an oath and assigning perjury 
for such false oath, and a régulation like that against dealers in 
oleomargarine, where the Secretary of the Treasury, by régulation, 
imposed penalties which were net provided by the act of Congress. 
In one case it is a violation of a gênerai law, which violation is 
intended to hinder the effective opérations of government. This 
law has been made applicable by régulation of the appropriate ex- 
ecutive department. In the other case it is an attempt to create 
a distinct penalty by a régulation of the department, which penalty 
Congress itself had omitted to enact, and which was therefore no 
part of the gênerai law. It is, besides, true that section 5392, Rev. 
St., which now defines perjury, in view of the national law, is a 
gênerai provision recommended by the revisers of the statutes to 
take the place of numerous provisions affixing the pains and penal- 
ties of this crime every time an oath was required by any statute 
to be taken before either a judicial or administrative officer. Gould 
& Tucker's Notes on Revised Statutes, vol. 1, p. 1013. There are 
many cases where the United States courts hâve upheld convic- 
tions for perjury where the oaths were not taken in judicial trials. 
It is committed where the clerk of the Circuit Court makes false 
statements in his émolument returns and accounts for services 
rendered (U. S. v. Ambrose [C. C] 2 Fed. 556 ; Id., 108 U. S. 336, 
37 h. Ed. 746); where a false oath is taken to a pension claim be- 
fore a justice of the peace (U. S. v. Hearing [C. C] 26 Fed. 744); 
where one intentionally swore falsely in making returns of his in- 
come (U. S. v. Smith, 1 Sawy. 277, Fed. Cas. No. 16,341) ; where 
one intentionally omits to place part of his property on schedules 
in an application under the bankruptcy act (U. S. v. Nihols, 4 Mc- 
Lean, 23, Fed. Cas. No. 15,880) ; where statements which the dé- 
ponent does not believe to be true are made on justification as bail 
(U. S. V. Volz,_14 Blatchf._15, Fed. Cas. No. 16,627). The cases 
cited in opposition to this view are United States v. Maid and U. S. 
V. Blasingame (D. C.) 116 Fed. 650-655. Thèse opinions were ren- 
dered by the same learned judge, and go merely to the efïect that 
Congress has no power to defîne as a crime something which may 
thereafter be thus designated by régulations of an executive depart- 
ment. It does not appear necessary to the question now before 
the court to consider this doctrine. Hère, as stated, the crime is 
not created by a régulation of the department, but an officer of the 
department is authorized to take an oath, a violation of which con- 
stitutes a crime under the gênerai law. 

The ground of demurrer that the count charged perjury on the 
oath taken before Dossey, a notary public and ex officio justice of 
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the péace, seems equally untenable. By Act Aug. 15, 1876, c. 304, 
19 Stat. 206 [U. S. Comp. St. 1901, p. 662], it was provided that: 

"Notariés public of the several states, terrltories and the District of Colum- 
bia be and they are hereby authorized to take dépositions and do ali other 
acts in relation to taking testimony to be used in the courts of the United 
States, to take acknowledgments and affldavits, in the same manner and 
with the same effect as commissioners of the United States Circuit Court may 
now lawfully take or do." 

It will not be contended, we présume, that it would be incom- 
pétent for a commissioner of the Circuit Court to take the oath by 
which the surety upon a distiller's bond attempts justification. The 
United States commissioner has gênerai jurisdiction to administer 
oaths. This is an especial function of that officer, and is equally 
enjoyed by the clerks and deputy clerks of the United States. See 
Act May 28, 1896, c. 252, 29 Stat, 184 [U. S. Comp. St. 1901, pp. 
499. 500]. It is obvious that, since a commissioner can administer 
the oath on which perjury is assigned hère, a notary public of the 
State may do so. Nor does it impair this function on his part that, 
in addition to his public notarial distinctions, he enjoys the ex 
officio honor of a justice of the peace. As notary public he ad- 
ministers oaths, as justice of the peace he dispels "the gladsome 
light of jurisprudence." 

For thèse reasons the court feels constrained to overrule the de- 
murrer. 



TARABOCHIA v. AMERICAN SUGAR REPINING CO. 

(District Court, E. D. Pennsylvania. February 23, 1905.) 

No. 65, 

Shipping— General Avebage— Loss Theough Négligent Navigation, 

A steamshlp laden with sugar left the port of Samarang, Java, at night, 
and about 5 in the morning ran upon the Korea reef, a small unmarked, 
but charted, coral rock lylng under the water ; and in order to float her 
It became necessary to jettison a part of the coal and cargo. The course 
of the vessel was laid by the master, and was to be changed after she had 
proceeded a certain distance, which would hâve taken her to the south- 
ward of the reef four miles, which distance should hâve been increased 
by the prevailing current, the weather being calm. At the tlme the 
change of course was made in the night, the navigation of the vessel 
was in charge of the flrst mate. Neither his testimony nor that of the 
engineer was taken, and there was no direct évidence as to the tlme or 
distance from port when the change was made. Held, that on such state 
of the évidence the probabllity was that the accident occurred through 
the error or négligence of the mate in overrunning the course, and that 
the vessel was not entitled to a gênerai average contribution from the 
cargo owner. 

[Ed. Note. — General average, see note to Paclflc Mail Steamshlp Co. v. 
New York, H. & R. Min. Co., 20 C. C. A. 357.] 

In Admiralty. Suit to recover a gênerai average contribution from 
cargo owner. 

Henry R. Edmunds, for libelant, 

Harrington Putman and Biddle & Ward, for respondent. 



TARABOCHIA V. AMERICAN SUGAE EEPINING CO. 425 

J, B. McPHERSON, District Judge. This action is brought to re- 
cover from the owner of cargo its proper contribution toward a gênerai 
average loss sustained in June, 1900, during a voyage from Java, to 
the Delaware Breakwater. The libelant is master of the steamship 
Adriatico, an Austro-Hungarian vessel, which was chartered in April, 
1900, to carry a cargo of sugar from certain ports on the north coast 
of Java to the Delaware Breakwrater, this being one of the possible 
points of destination in Europe and America that were named in the 
charter party. On June 24 she finished loading at the port of Sa- 
marang, and began her voyage to this country in calm and clear weath- 
er about half past 11 in the night of that day. She was drawing 32 
feet 8 inches forward and 24 feet aft, and, at a quarter to 5 in the mom- 
ing of June 25, when she had proceeded about 30 miles on her way, 
she ran upon the Bapang, or Korea, reef, which is a small, unmarked 
coral rock about 13 yards in circumference, hidden under 14 feet of 
water. There is plenty of depth ail around it. Immédiate efforts were 
made to get the ship off by reversing the engines, and afterwards by 
the use of a hawser and other lines, an anchor and the steam winch, 
and by filling a tank at the stern in order to raise the bow. The ves- 
sel could not be moved, however, and, as speedy assistance could not 
be obtained, and the ship was in a dangerous position if bad weather 
should corne on, 100 tons of coal were jettisoned, and afterwards 100 
baskets of sugar, a part of the cargo. Another effort that day to re- 
lieve the vessel was also ineffective, but about 8 o'clock in the morning 
of the 26th she was finally pulled off the rock, losing the anchor and 
lines and sustaining other damage, which aggregated a considérable 
amount, and forms the basis of the présent claim. The loss was ad- 
justed after the vessel arrived in America, and I do not understand the 
accuracy of the computation to be in dispute. The controversy bas to 
do wholly with the question of the ship's négligence, the respondent 
denying liability in toto on the ground that the stranding was due to 
négligent navigation, and that the loss is therefore not the subject of 
gênerai average. 

It is undoubtedly true, as was decided in The Irrawaddy, 171 U. S. 
189, 18 Sup. Ct. 832, 43 L. Ed. 131, that "the owner of a ship 
is not entitled to a gênerai average contribution where the loss was oc- 
casioned by the fault of the master or crew." And the rule is declared 
to be "founded on the principle that no one can make a claim for gên- 
erai average contribution if the danger, to avert which the sacrifice was 
made, bas arisen from the fault of the claimant, or of some one for 
whose acts the claimant has made himself, or is made by law, responsi- 
ble to the co-contributors." It is necessary, therefore, to inquire wheth- 
er the master or some other oiïîcer of the ship was négligent in direct- 
ing the navigation, and thus caused the stranding and the losses that 
are complained of. The vessel was of steel, only a few months old, 
of nearly 2,600 tons net register, was properly manned, equipped, and 
supplied when she left Samarang, and was then in a thoroughiy sea- 
worthy condition. The master was a man of 43 years' expérience at 
sea, 27 years in command of sailing vessels and 10 years in command 
of steamships, and had been in thèse waters twice before, although this 
was his first voyage to the island of Java. I see no reason to doubt 
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his testimony that "before leaving Samarang I made, as usual in ail 
my voyages, a study of the course to be taken, and of the winds, cur- 
rents, banks, rocks, etc., in order to make the voyage successfully, and 
protect the lives and property confided to me." That he was a careful 
and compétent commander is evidenced by the fact that this was the 
first time a vessel in his hands had ever been stranded. He was in 
charge of the ship when she started, and gave orders that her course 
should be laid northwest until the taffrail log, which was thrown over- 
board very soon after the voyage began, should register nine miles, 
after which the course was to be changed to west-northwest. The first 
course was intended to pass about three miles to the northward of 
Korowelany rock, and the second course to pass four miles to the 
southward of Korea reef. Thèse rocks are well known, appeared on 
the chart that was examined by the officers of the ship, and the master 
and both mates knew where they were. It has been argued that the 
course referred to brought the vessel imprudently near to Korea reef, 
and that a margin of at least 10 miles should hâve been aimed at, so 
as to provide against ail contingencies, there being plenty of sea room 
both north and south of the reef. I am not prepared to say, however, 
that there was négligence in adopting the course described. The com- 
passés were correct (so the master testified), the sea was calm, the 
wind was not strong enough to be an élément of danger, and the slight 
current which exists in thèse waters sets toward the shore, and, as the 
master testified, "should hâve helped to keep us still further away from 
[the reef] ." It clearly appears, as it seems to me, that, if the course 
laid down by the master had been exactly, or even approximately, run, 
the vessel would not bave encountered the rock. And this brings me 
to what I cannot help regarding as the fatally weak point in the libel- 
ant's case, namely, the total absence of testimony concerning the hour 
and the distance run when the course was changed. The master went 
below at half past 12, leaving the ship in charge of the first mate, whose 
watch lasted until 4 o'clock, when the second mate relieved him. The 
change of course was made by the first mate, but neither his testimony 
nor the testimony of the man at the wheel has been taken, and no direct 
information is offered upon the vital question of the time when, and 
the place where, the direction of the ship was changed. The second 
mate testified to certain déclarations made to him by the first mate upon 
this subject at 4 o'clock, but this is merely hearsay, and cannot be al- 
lowed to hâve any weight. In addition to the usual objections against 
hearsay évidence, there is a spécial danger hère; for, if the first mate 
had been négligent, and had overrun the point where the course should 
hâve been changed, he would be under a strong temptation to conceal 
his fault. Neither was the engineer examined, although the exact 
speed of the ship during thèse hours was a most important factor in the 
problem ; and neither the master nor the second mate could throw any 
further light upon the question than by testifying to the vessel's cus- 
tomary speed. But how fast she was actually going between mid- 
night ând 4 o'clock has not been directly proved, and the two persons 
best qualified to speak on this subject were not called to the stand. 
Calculations frotti the data accessible in the logs would seem to indicate 
that the speed testified to by the master and the second mate was prob- 
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ably an underestimate. The failure to produce the witnesses j'ust re- 
ferred to greatly strengthens the probability that the master's orders 
were net carried out. The New York, 175 U. S. 204, 20 Sup. Ct. 67, 
44 L. Ed. 126. It cannot be denied that the course he laid would hâve 
carried the ship clear of the reef, and the fact of the stranding proves 
conclusively that the vessel did not keep that course. There is no évi- 
dence of sufficient disturbance by the wind and the waves to account for 
so large a déviation in so short a run. The captain's suggestion that 
the unsuspected event was caused by "a déviation of the current, which, 
from some meteorological cause, not explainable, carried, on the night 
of her departure, the water from west to east," although its usual flow 
was from east to west, has the misfortune to be mère conjecture, and 
to be opposed to ail the testimony in the case concerning the ordinary 
direction of the current. The second mate offers the same explana- 
tion : "The only way that I can account for it is that a strong current 
sent us away from the coast of Java, driving us toward the reef." But 
the force of this suggestion is much weakened by what he says in the 
next sentence : "I assert, however, that we could not hâve anticipated 
this, since, as îs well known, the current on the coast at that season 
ilows for eighteen hours of the day from east to west, which drives one 
toward the island, and during the remaining six hours of the day the 
water is slack." And the ship's own log has this entry on the day of, 
but after, the stranding: "During the various run along the coast, 
we experienced a current which, when navigating toward the west, 
was carrying us toward the southwest, and when steering to the east 
Avould carry us to the southeast. In considération of this fact, if the 
course followed was carrying us to the south of said reef, the current 
should bave carried us still further south of it." 

In this State of the proof it is inévitable, I think, to reject the master's 
explanation, and accept the much more probable theory that by some 
error or fault of the first mate the northwest course was carried too 
far, so that the second course took the vessel directly upon the reef. 
She certainly did strike the reef, and this theory accounts for that fact 
much more naturally than any other, and it does not conflict with any 
of the testimony in the case. The important witnesses for the libelant 
assume, in effect, that the master's instructions were carried out, al- 
though the essential and preliminary inquiry upon that subject is not 
assisted by a word of direct évidence, while the probabilities point, I 
think, in the opposite direction. If I hâve drawn the correct inference 
from the testimony and the lack of testimony in the case, it is unneces- 
sary to pay any attention to the controversy concerning the précise 
place of anchorage at Samarang, the possible variation of the ship's 
compass, and the question whether the course laid by the master was. 
true or magnetic. 

The Hbel must be dismissed. 
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UNITED STATES ▼. W. P. DE VEREUX 00. 

(Circuit Court, D. Minnesota, Fourth Division. February T, 1905.) 

CnsTOHS DuTiBs— CLASsiricATiotf— Fkostbd Wheat. 

Wheat Injured by frost to such an extent as to reduce It to a low grade 
or to "no grade," but whlch can stUl be used for seed and for maklng 
flour, Is dutiable as wheat, under paragraph 234 of the tariff act of July 
24, 1897, c. 11, ! 1, Schedule G, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1649], 
and not as a nonenumerated unmanufactured article, under section 6 of 
sald act (30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]). 

On Review of the Décision of the Board of General Appraisers 
Sustaining thè Protest of the Défendant against the Action of the 
Deputy Collector at Minneapolis, Minn. 

See G. A. 5,796, T. D. 25,626. 

Charles C. Houpt, U. S. Dist. Atty. 
C. D. O'Brien, for défendant 

LOCHREN, District Judge. The commodîty îmported t»y the de- 
fendant was invoiced as "wheat screenings," and was claimed by de- 
fendant to be subject to the duty of 10 per cent, ad valorem, as a non- 
enumerated unmanufactured article, under section 6 of the tariiï act 
of July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 
The deputy collector classified the commodity as wheat, and assessed 
the duty thereon at 25 cents per bushel, under paragraph 234 of Sched- 
ule G of said act (30 Stat. 170, c. 11, § 1 [U. S. Comp. St. 1901, p. 
1649]). Upon defendant's protest, and the évidence taken thereon by 
the Board of General Appraisers upon which the décision of the board 
was based, it appeared that the commodity was not "wheat screenings," 
but was wheat of which the entire crop had been considerably injured 
by frost before the kernels were fully hardened by ripening, and were 
still in the "milk" or "dough" state; resulting in some shrinking or 
wrinkling of most of the grains, reducing the weight of a bushel to 
less than 50 pounds. From that testimony it also appeared that such 
wheat would not produce flour fit to be made into human food, and that 
such wheat would not germinate, and was worthless for seeding. The 
Board of Appraisers found the facts accordingly, and concluded that 
the article imported was différent from the article intended by the désig- 
nation "wheat," as used in the tariff, and therefore sustained the protest. 
Upon the same évidence, I should concur with the décision of the board, 
and should regard the case like one where wheat had been ruinously 
scorched in a burning warehouse to such an extent that its capacity to 
germinate was gone, and that it had become unfit to be ground for 
breadstuff, and could no longer be rated or regarded as wheat in trade 
or commerce. But after the removal of the cause to this court it was 
referred to one of the General Appraisers to take and report further 
testimony ; and many witnesses — among them, grain dealers and large 
farmers from North Dakota, having personal expérience in frosted 
wheat — ^testified as to their personal knowledge and observation during 
several years when in that state the wheat crop was much injured by 
early frosts, and particularly respecting the crop of 1888, which was 
so injured by frosts early in August that the wheat which was harvested 
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that year was of the same character as the imported commodity under 
considération. This testimony showed that considérable of that wheat 
of 1888 was put in the elevator warehouses and disposed of, other por- 
tions shipped by railroad and sold, and that the inhabitants of that 
région had it ground into flour at their local mills, and «sed the same 
for their bread, and that in the spring of 1889 the same farmers, to a 
large extent, used this frosted wheat for their seeding, and that it ger- 
minated and produced a good crop that year. Prof. Henry L. Bolley, 
teacher of botany at the Agricultural Collège of North Dakota, testi- 
fied to careful experiments made by himself with samples of this very 
imported wheat to test its power of germination and value as seed, 
with the resuit that more than 70 per cent, of the seeds planted germi- 
nated and grew as well, substantially, as the shoots from wheat of the 
highest grade planted at the same time. This additional testimony 
shows that the actual character of this imported commodity is very 
différent from what was represented by the testimony received and con- 
sidered by the Board of Appraisers. 

The single question is whether this article is wheat. No distinction 
as to grades of wheat is made by the tariff. A sampJe of the article 
shows the grains of which it is composed, and any person looking 
at such sample would unhesitatingly pronounce it to be wheat some- 
what injured. The testimony now shows that' wheat similarly injured 
has been used to produce bread for human food by a whole community, 
including such large farmers as Mr. Dalrymple, with 600 men to sub~ 
sist, and that it is but little inferior to wheat of the best grade for seed- 
ing purposes, and is actually dealt in as wheat, whether classified as 
"rejected" or as "no grade." 

The décision of the Board of General Appraisers is reversed, and the 
assessnient by the deputy collector is affirmed. 



DONALD V. GUY et al. 

(District Court, E. D. Virginia. January 28, 1905.) 

Collision— Steam and Sailing Vessels Crossing— Violation of Rules. 
It is the duty of the navigator of a steamer approaching a sailing ves- 
sel on a crossing course, under Inlaud Navigation Rules, arts. 20-23 (30 
Stat. 101 [U. S. Comp. St. 1901, p. 28S3]), which require the steamer to 
Iceep eut of the way, and if necessary to slaclien speed, stop, or reverse, 
to act In time to avoid risis; of collision, and he has no right to keep his 
course and speed on the assumption, or in the expectation, that the sail- 
ing vessel wlll change her taek ; and the présence of a passing steamer, 
instead of furnishing an excuse for violating the rules, renders their ob- 
servance and the exercise of precautionary care ail the more necessary. 

Same— NEGLiflENT Navigation bt Pilot. 

The pilot of a steamer having her navigation In charge held, under the 
évidence, solely in fault for a collision with a crossing schooner In Ches- 
apeake Bay, for falllng to change hIs course or speed untU collision was 
unavoidable, althougb the schooner kept her course and speed as requlred 
by the rules. 

Same— Right to Recoveb Collision Damages Paid fbom Pilot— Lâches. 

The owner of a vessel is not debarred from maintaining a suit against 

her pilot to recover the amount of damages paid on account of a collision 
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which occurred through the pllot's négligence by the fact that such dam- 
ages were pald wlthout suit, nor is hls rlght of action barred by lâches 
where suit Is commenced wlthln the time allowed by the statute of the 
State to sue at law on similar clalms. 

In Admiralty. Suit to recover damages arising from alleged neglect 
of pilot. 

On the early morning of the 14th of January, 1901, a collision occurred in 
Chesapeake Bay, near Thimble Light, between the George Churchman, a 
three-masted schooner, and the steamship Santuit, at the time in charge of 
respondent Guy, a member of the Virginia Pilot Association. Subsequently 
to the collision, upon threatened suit by the Churchman against the San- 
tuit, the latter adjusted and paid the damages occasioned by such collision, 
amoimting to $3,175, and Donald, the owner of the Santuit, afterwards flled 
this libel against the pilot and 26 others, the individual members of the Vir- 
ginia Pilot Association, to recover the amount thus paid, alleging that the col- 
lision in question resulted solely from the négligence of the pilot, Guy. Ex 
ceptions were duly taken to this libel, raising the question of the llability of 
the pllots' association, and the individual members thereof, for the acts of 
one of them, and whether or not, if llable, they should be held to answer at 
the suit of the libelant, who voluntarlly settled the elaim asserted against his 
steamship. The légal questions thus raised were decided adversely to the 
exceptants, and will be found reported In 127 Fed. 228, to which référence may 
be had. 

Hughes & Little, for libelant. 

R. C. Marshall and D. Tucker Brooke, for respondents. 

WADDILL, District Judge. This case is now before the court upon 
its merits, the légal questions having been determined as heretofore 
stated. The sole question at this stage is, whose fault brought about 
the collision? and in this connection it should be borne in mind that 
the Santuit, having elected to pay the damages sustained by the Church- 
man without legally contesting the question of fault, must make out 
its case against the respondents with the same definiteness and certainty 
that the Churchman would hâve been required to establish its case in 
a suit against the Santuit. 

At the time of the collision the Santuit, in charge of the respondent 
Guy, a member of the Viginia Pilot Association, was coming in from 
the Capes, and some time before reaching a point opposite Thimble 
Light sighted the schooner Churchman on her port bow, moving on an 
intersecting course with the said steamer, and when about opposite 
Thimble Light, in mid-channel, coUided with the schooner, causing the 
injury to her to recover damages for which this suit is brought. The 
question is, whose négligence brought about this collision? and in 
passing thereon it will not be necessary to review at great length the 
évidence adduced by the respective parties, further than to say that the 
same has been fully considered, and the conclusion reached by the court 
is that the collision was the resuit solely of the négligence of the pilot 
Guy, in charge of the steamship Santuit, in failing to properly and sea- 
sonably observe the customary rules and régulations prescribed for the 
government of steam vessels, in the position in which he, the pilot, was 
placed, at and about the tirhé of this collision, with référence to the 
Churchman. Thèse rules, embodied in articles 20, 21, 23, and 23 of 
the Inland Rules of Navigation (30 Stat. 101 [U. S. Comp. St. 1901, p; 
28S3]) are too well understood in cases of this charactei; to need spécial 
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amplification. Suffice to say, they impose upon the steam vessel tbe 
duty of keeping out of the way of the sailing vessel under the circum- 
stances of this collision, and, if needs be, to slacken her speed, stop, 
or reverse, and require that the sailing vessel shall keep on her course 
and speed. That the respondent Guy on this occasion failed to observe 
thèse régulations is manifest from his own testimony. The weather 
was good ; the night light ; the sea calm, with ample room for ail pur- 
poses of navigation; the pilot observed the Churchman apparently 
crossing his course 12 or 15 minutes before the collision, and some two 
miles distant, and nevertheless continued on his course without changing 
the same, or lessening or slackening speed, until within such close 
proximity to the Churchman, who in the meantime had confessedly con- 
tinued on her course and speed, that a collision was unavoidable; and 
in that way collided with the Churchman, causing her serions damage. 
The navigator of the Santuit cannot, ûnder the circumstances, escape 
liability ; and while it is claimed that to some extent a passing steamer 
caused him to continue on his course and speed, and that he was in part 
misled by the schooner's lowering her fore gaflf topsail, which he con- 
strued to mean that the Churchman was about to change her tack from 
the port to starboard — which she did not in point of fact do — it is quite 
apparent from the whole évidence that the passing steamer did not and 
should not hâve interfered with the navigation of the Santuit. It was 
the duty of the navigator of the Santuit not only to hâve avoided the 
collision with the Churchman, but to bave avoided the risk of col- 
lision, and that there was such risk of collision is apparent from the re- 
suit which followed. The New York, 175 U. S. ISt, 20 Sup. Ct. 67, 
44 L. Ed. 126. In that case the Suprême Court said : 

"The lesson that steam vessels must stop their engines in the présence of 
danger, or even of anticipated danger, is a hard one to learn ; but the failure 
to do so has been the cause of the condemiiation of so many vessels that it 
would seein that thèse repeated admonitions must ultimately hâve some ef- 
tect." 

The Richmond (D. C.) 114 Fed. 208, 213; The Elizabeth (D. C.) 
114 Fed. 757. 

The présence of the passing steamer should bave caused the Santuit's 
navigator to exercise greater care in the management of his vessel, and 
to hâve kept her under control, so as to avoid the contingencies liable 
to arise from the exigencies of the position in which he was thus placed, 
and he should not hâve speculated upon the possible change of course 
of the schooner by tacking. 

Counsel for the respondents in argument again raised the légal ques- 
tion heretofore passed upon in overruling the exception as to the right 
to maintain the suit against the respondents, because of the failure 
legally to resist the same ; and, further, that the same should not now 
be entertained because of the lâches of the libelant in its institution. 
Upon the first proposition it may be said, in passing, that the court sees 
no reason to change its ruling in that respect heretofore made. Don- 
ald v. Guy (D. C.) 127 Fed. 229, 230. 

Upon the question of lâches, while the same is not raised formally and 
properly, and perhaps in a way that it could be considered at ail, still 
it does not appear upon the facts hère that there exists such lâches as 
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would disentitle the libelant to recover. The Churchman, had the dam- 
ages not been settled, would hâve been entitled to bring this suit either 
against the Santuit in rem or her owner at the time of the institu- 
tion of this suit ; and it cannot be said, under the circumstances of this 
case, that there exists any spécial considération which would prevent 
the libelant Donald, the owner of the Santuit, from maintaining a like 
cause of action against the respondents. When there is nothing ex- 
ceptional in the case, courts of admiralty govern themselves by the 
analogies of the common-law limitations, and under the Virginia stat- 
ute the institution of this suit would be clearly within the statutory time. 
The Sarah Ann, 2 Sumn. 206, Fed. Cas. No. 12,342; The Martino 
Cilento (D. C.) 22 Fed. 859 ; Southard v. Brady (C. C.) 36 Fed. 560 ; 
Bailey v. Sundberg, 49 Fed. 583, 586, 1 C. C. A. 387 ; Nash v. Ingalls, 
101 Fed. 647, 41 C. C. A. 545. 

While the failure of the libelant to contest legally with the Church- 
man the right of recovery in this case should not, in the opinion of the 
court, disentitle him to a recovery herein, nor the delay which has oc- 
curred prevent the maintenance of this proceeding on the part of the 
libelant, the court thinks it proper to say that the better practice would 
hâve been on the part of the Santuit, purposing to maintain the liability 
of the pilot for the collision, to hâve forced the Churchman to contest 
the same, and by proper proceedings had to hâve brought in the pilot ; 
and, while the delay that has occurred is not such as should prevent a 
recovery, still the libelant ought to hâve exercised a greater degree of 
diligence in instituting the suit than he did. 

It follows from what has been said that a decree should be entered 
determining that the collision was caused solely by the fault of tlie 
pilot Guy. 



In re DOHERTY. 

(District Court, D. Connecticut. December 26, 1904.) 

No. 1,293. 

1. Bankeuptct— Discharge— CoNCEALMBNT of Peopebtt. 

The portion of the monthly salary of a public officér of a state whlcb 
was earned, but not payable, at the time of hls flling a pétition in bank- 
ruptcy, dld not pass to hls trustée, and hls failure to schedule the same 
was not, therefore, a concealment of property which defeats hls rlght to 
a discharge. 

2. Same. 

Spécifications of objection to the discharge of a bankrupt on various 
grounds consldered, and lield not sustalned by the évidence. 

In Bankruptcy. On pétition for discharge. 

The following is the report of the spécial master upon pétition for 
discharge : 

I, Henry G. Newton, référée in bankruptcy for the New Haven County Dis- 
trict of the District of Connecticut, to whom the pétition for discharge in the 
above-entitled case was referred as spécial master, do hereby certify: That 
the above-named John B. Doherty, of Waterbury, Connecticut, was duly adju- 
dlcated a bankrupt herein on May 25, 1904. That on September 9, 1904, the 
pétition of the bankrupt for a discharge from ail hls debts in bankruptcy was 
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duly filed with the clerk of sald court, and was duly referred to me by said 
court for further proceedings. That on September 13, 1904, I flxed the 23d 
day of September, 1904, at 3 p. m., at my office, room 7, No. 818 Chapel street, 
New Haven, Connecticut, as the time and place for a hearlng on sald péti- 
tion for diseharge, for examining the bankrupt, and for showing cause, if any, 
why such discharge should not be granted; aud on September 13, 1904, I 
gave due notice thereof to ail creditors whose names appear upon the 
Bchedules of the bankrupt, to ail attorneys who appear in the case, and to 
ail persons interested, by mailing and publishing, as appears by my cer- 
tificate with copy of notice hereto annexed. F. O. Peabody, by N. R. Bron- 
son, Esq., bis attorney, appeared In opposition to the diseharge, and filed the 
annexed spécifications ; and in référence thereto the spécial master finds the 
following facts: At and before the time of bis bankruptcy, bankrupt was 
Huperintendent of the public employment bureau in Waterbury, receiving froni 
the State of Connecticut a salary of $1,200 per year. He was receiving some 
(rompensation, but not a large amount, as deputy sheriff. He kept a bank 
account in the hame of John B. Doherty, agent, in which he deposited the sal- 
ary recelved from the state and any other moneys received by him, and 
from whlch he paid the expenses of said publie employment bureau and bis 
own Personal expenses. He had no other account book, and, being without 
property or Income other than as aforesaid, had no occasion for any. Said 
check book Is not mentloned in bankrupt's schedules, and was not delivered 
to the trustée until upon motion of Mr. Bronson on a hearlng before the mas- 
ter it was produced, and placed by the master In charge of the trustée in 
bankruptcy. At the time of the adjudication a check for about $17, which 
had been given by bankrupt, signed with his own name as agent, in pay- 
ment of an expense of said employment bureau, had not been presented; so 
that there actually remained in the bank a balance of $16.79. If the check 
had been presented, It would l^ave drawn the whole balance, and some few 
cents over. I do not find that bankrupt concealed the book with intent to 
conceal hls true financial condition, or that he destroyed or failed to keep any 
accounts or records which might hâve shown his condition, and therefore 
find and report that reasons 1 and 2 of said spécifications are not sustained. 
Reason 3 of the spécifications refers to the $16.79 balance in the bank in Wa- 
terbury. In my opinion, this $16.79 is the property of the estate; but I do 
not find that it was transferred, removed, destroyed, or concealed, or per- 
raitted to be transferred, removed, destroyed, or concealed, with intent to hln- 
der, delay, or defraud bankrupt's creditors, and therefore flnd the third rea- 
son of said spécifications not sustained. The spécifications under the fourth 
reason — of his having made a false oath — are insufiicient, because It does not 
allège that it was done knowingly or fraudulently. The facts as to 4 A and B 
are those above set forth. As to 4 C, the schedules were filed on May 24, 
1904. Hls salary as superintendent of the employment bureau was paid 
monthly, and he had not received the salary for the first 23 days of May, and 
could not recelve it until the first of June. In my opinion, the salary of a 
public offlcer of the state of Connecticut does not pass to a trustée in bank- 
ruptcy. As I understand It, the United States hold that. In order that its 
officers may properly perform their duties. If necessary, their salaries shall 
be exempt from attachment and exécution ; and I think the same rule should 
apply to an ofHcer of the state. It Is not a chose in action for which a suit 
could be brought If an attempt were made to take It by forelgn attach- 
ment, no sclre facias could be brought against the state ; and. In my opinion, 
it does not pass to the trustée. Also, as a matter of fact, I do not find that the 
fallure to include It In the schedules or transfer it to the trustée was with 
fraudulent Intent, and therefore flnd and report said reason 4 not sustained. 
Reason 5 A, B, and C Is Insufficlent because the acts are not alleged to bave 
been done knowingly and fraudulently, and upon the évidence I do not find 
that they were done fraudulently, and therefore flnd them not sustained. 
In the hearlng upon the spécifications It was agreed that the évidence taken 
in the examlnation at the first meeting should be considered as before the 
master upon the pétition for discharge. Counsel for credltor ofCered no fur- 
ther évidence. Counsel for bankrupt thereupon calied the bankrupt as a 
witness, who, in answer to questions by hls counsel, stated that he had con- 
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tracted bills for living and other expenses In excess of the $100 due hlm 
from the state, and upon cross-examinatlon he testifled that he had borrowed 
$75 from his wife In order to pay hls attorney In the bankruptcy proceedings ; 
that he paid the $75 to Messrs. Kennedy & Cassidy, his attorneys, with his 
tbankrupt's) wif e's check ; and that, after recelving his salary In June, he 
returned It to her in cash. Counsel for créditer thereupon requested the mas- 
ter to issue a subpœna to brlng the bankrupt's wife before him, In order that 
she might be Inquired of as to the truth of the statement. Counsel for bank- 
l'upt objected, and the master declined to Issue the subpœna, not considering 
the fact to be materlal, or of sufficlent importance to requlre the téstlmony 
of a wife against her husband, even if she could legally be compelled to testi- 
fy. That the bankrupt has in ail things conformed to the requirements of said 
act. That, so far as appears from the papers now on flle before me, and the 
proceedings had before me show, he has committed none of the offenses and 
done none of the acts mentioned in subdivision "b" of section 14 of said act 
(Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Oomp. St. 1901, p. 3427]) as pre- 
venting a discharge. And that, In my opinion, the bankrupt Is entltled to 
a dlscharge from his debts in bankruptcy. 
Dated at New Haven, Conn., this 22d day of December, 1904. 

Henry G. Newton, 
Référée in Bankruptcy and Spécial Master. 

Wm. H. Ely and William Kennedy, for bankrupt 
N. R. Bronson, for opposing creditor. 

PLATT, District Judge. Responding, as best I could, to the insist- 
ence of counsel for the objecting creditor, I hâve examined this case 
with exceeding care, even going so far as to request the référée to fur- 
nish the data from which he prepared his evidential facts. I cannot dis- 
cover that he has omitted anything which would constrain the mind to 
reach any légal conclusions not warranted by the facts which he has 
found, and upon which he bases his report. I am in substantial ac- 
cord with him upon the conclusions of law. I am inclined to disagree 
with him in his opinion that the $16.79 remaining in the Waterbury 
bank in bankrupt's name as agent at the time he filed his pétition is the 
property of the estate, but such a view strengthens the argument in 
favor of the bankrupt's discharge. The referee's action in refusing 
to issue a subpœna to briiig in the bankrupt's wife was a proper exer- 
cise of his discrétion. Her testimony could not, in any way, hâve 
thrown light upon material matters. 

The report of the référée is accepted, and the bankrupt is discharged. 



BALL V. BEST. 

(Circuit Court, N. D. Illinois. January 0, 1905.) 

No. 26,370. 

Unfaib Compétition— Simulation or Tbadb-Names— Mail-Obder Business. 
Complalnant became the owner of the business and good will of an es- 
tablishment in New York eugaged In supplying clothlng for Infant? and 
children under the name of "Best & Co., Lillputlaa Bazaar," which ad- 
vértlsed extensively, and had establlshed a large mail-order business 
throughout the country. Défendant, the son of a former proprietor of 
the New York business, establlshed a simllar business In Chicago ; uslijg 
the name "A. S. Best & Co.," and placing on his sign the words "Lllipu- 
tian Outfltters," and "Formerly with Best & Co.. New York." He also 
engaged in the mail-order business. Beld, that it was the évident purpose 



BALL V. BEST. éàù 

of défendant to obtain tlie beneflt o£ the advertlslng and standing of 
complainant's business, and that complainant was entftled to an injune- 
tlon restrainlng défendant from uslng tbe name "Best & Co.," with or 
without préfixes, and also the name "Ltliputlan" in connection therewltb, 
in compétition witli liis own business. 

(Ed. Note. — Unfair compétition, see notes to Scheuer v. Muller, 20 C. C 
A. 165 ; Lare v. Harper, 30 C. C. A. 376.] 

In Equity. Suit to enjoin infringement of trade-name and unfair 
compétition. 

Frank P. Reed and E. S. Rogers, for complainant. 
Dent & Whitman, for défendant. 

KOHLSAAT, District Judge. This is a final hearing upon com- 
plainant's bill to restrain défendant from using the firm style of "Best 
& Co.," with and without préfixes, of the words "Liliputian" and "Lili- 
putian Outfitters," and of the fancy device of a hat, boot, and small 
human figures. 

Complainant, by varions steps, became and was the owner of tht 
good will and business of Best & Co., of New York, and was under that 
name, together with a nominal partner, running the business of manu- 
facturing and dealing in infants' and young folks' clothing and supplies. 
.Said firm had for years adopted the trade-name "Liliputian Bazaar," and 
the device of a large hand, with small human figures, as a trade-mark. 
Defendant's father, Albert Best, was formerly the Best of said New 
York firm. Before and after his death, on April 21, 1900, défendant 
and his brother Ralph W. Best were employed by said firm. The New 
York firm made use of its said several trade symbols and words in 
substantially ail of its business transactions, on its signs, letter paper, 
bill heads, and garments. Circulating pamphlets were distributed in 
sets of 20 to 100,000. Advertisements were carried in the New York 
City and neighboring newspapers, in varions magazines, women's 
journals, and other papers. The évidence shows no attempt to adver- 
tise locally in Chicago. A very considérable attempt was made to cir- 
cularize thoroughly complainant's stock for a number of years. Some 
years as much as $70,000 was expended in advertising, whereby a 
large mail-order business was established ; extending, as it is claimed, 
ail over the world, and constituting from 20 to 25 per cent, of its busi- 
ness. A large amount of capital is embarked in the business. About 
July 1, 1900, défendant quit the employ of complainant, of which he 
was the manager of the boys' department. On November 9, 1901, 
said Ralph W. Best also left said firm on account of sickness. About 
the same time défendant advised complainant that he was intending to 
go into said business for himself ; that he expected to buy out the firm 
of M. Schulz & Co., at Chicago. Complainant says that he then told 
défendant that he could not use the term "Liliputian Bazaar," as Schulz 
& Co. had been doing. It appears that complainant then had a suit 
pending against Schulz & Co. to restrain the use of that term, and that 
afterwards, by consent, a decree was entered permanently enjoining 
Schulz & Co. from using the same, of which défendant then had notice. 
To this decree little weight should be given. Défendant then asso- 
ciated his said brother Ralph with himself to the amount of a $1,000 in- 
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terest, and bought out the Schulz & Co. business, and took the name of 
A. S. Best & Co. The brother gave no attention to the business. On 
the sign he caused to be placed under the name the words "Liliputian 
Outfitters"; then the words "Formerly with Best & Co., New York." 
The Schulzes then sent out circulars headed, "A. S. Best & Co., Lili- 
putian Outfitters, 107 State Street," saying that "they desired to an- 
nounce that the sons of Albert Best, the founder of Best & Co., Lili- 
putian Bazaar, New York, who had long been associated witb that 
house, had purchased their business, and would increase the stock of 
children's clothing," etc. Later défendant bought out his brother. The 
use of "Liliputian" was dropped from his catalogue and clothing. 
Thereafter, until the fîling of this suit, défendant continued as afore- 
said to conduct said business alpng the same lines as those followed by 
complainant. Under thèse facts, the suit was instituted. 

Formerly it would bave been assumed, in the absence of most positive 
proof, that a party might carry on his own business under his own 
name in Chicago, notwithstanding the fact that parties had established 
business under the same name in New York, since there could be no 
presumption that the business interests of the two cities could be so 
intimate as to extend the good will of such a business as that before the 
court ail the way from New York to Chicago. It is not a light thing to 
restrain a man from the full benefit of his name, nor would a court of 
equity consider such a course in any case even now, in the absence of 
fraud or actual damage. It is apparent in this case that défendant 
shaped his business and presented the same to the public with the in- 
tention of getting the benefit of complainant's standing and business 
prestige. The only basis upon which a contrary conclusion could be 
arrived at would be positive évidence to the efïect that the two fields 
of patronage did not conflict. But it is in évidence that complainant is 
a manufacturer and dealer, and that he does a large mail-order business, 
as does also défendant. It hardly needs saying that the proficiency of 
the mails at this date is such that every nook and corner of the nation 
as well as of Manitoba is as accessible as were places 50 miles away 
from New York a f ew years ago. It cannot be otherwise than that the 
advertising and canvassing of thèse two rival concerns pass and repass 
each other innumerable times in their journeys to the centers of trade 
as well as to the homes of the people — mute contestants for the favor of 
supplying the wants of each customer. I am clear that under the facts 
in this case the court must hold that the use of the name of Best & Co. 
by défendant, even with its présent prefix, especially in connection with 
the word "Liliputian," is a fraud upon complainant's business rights. 
The action of défendant was deliberate. He both intended to and did 
trespass upon complainant's rights, and take advantage of his good 
will and trade. It is not important what définition is placed upon 
"Liliputian." The name of Best & Co., with the use of that word, con- 
stituted complainant's good will. That use was arbitrary, and stands 
for complainant's goods. The complainant is clearly entitled to the 
relief prayed for as to the use of the name "Best & Co.," with and 
without préfixes. He is also entitled to the sole use of the word "Lili- 
putian" in connection with the name Best & Co., with and without pré- 
fixes, but only in the Une of his business. 
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I am at a loss to see how the use of a boot, hat, and figure can be 
said to simulate complainant's large hand and little figures. To my 
mind, that contention is without merit. I do not deem the other points 
raised as essential, in view of the above finding. 

Complainant may prépare a decree in accordance with the foregoing. 



SWIFT & CO., Limited, v. JONES. 
(Circuit Court, E. D. North Carolina. February il, 1905.) 

GlTARANTY— CONTRACT— NONPEKFORMANCB — DiSCHAEGE OF GUARANTOB. 

A contract employing defendant's son as plaintiff's broker, whlch was 
signed by défendant as guarantor, required that the son should glve a 
fldelity bond in such sum, and wlth such company as surety, as plaintifï 
should designate; plaintifï to pay the premium. Plaintiff sent the son 
a blank application for a bond, in a company seleeted by it, which he 
properly executed and returned to plaintiff, but the latter failed to obtaln 
the bond until after the son's défalcation. Held, that such bond was for 
the security of both plaintiff and the guarantor, and that plaintiff's failure 
to obtain the same discharged défendant from liability on the guaranty. 

S. F. Mordecia and T. W. Bickett, for complainant. 
F. S. Spruill and Wm. H. Ruffin, for défendant. 

PURNELL, District Judge. The facts, which will more fully ap- 
pear from the findings of the spécial master, to which no exceptions are 
filed, and which is in ail respects affirmed, are, in brief , as follows : 

Complainant, engaged in the packing business, entered into a con- 
tract with E. C. Jones, son of défendant, from which the following 
facts only need be quoted, as presenting the question at issue : 

"This agreement, made this Nineteenth day of March, A. D. 1903, between 
Swift and Company, Limited, party of the flrst part, and E. C. Jones, of Louis- 
burg, North Carolina, party of the second part : 

"Witnesseth : That the said party of the flrst part, in considération of 
certain covenants to be performed by said second party, and the guaranty of 
J. F. Jones, appended, hereby appoints said second party its broker for the 
sale of certain of its products in Louisburg, North Carolina, which appoint- 
ment the said second party accepts in considération of certain commissions 
to be received by said second party, the agreement being subject to the follow- 
ing conditions and spécial agreements : 

"Party of the second part shall give a fldelity bond In such sum and with 
such company as surety as party of the flrst part shall designate; party of 
the flrst part to pay the premium." 

On the 27th day of March, 1903, J. F. Jones, the défendant, signed 
the following indorsement on the contract : 

"In considération that Swift and Company, Limited, exécute the foregoing 
agreement with E. C. Jones, I hereby guarantee the performance thereof by 
E. C. Jones of ail the terms and conditions therein by him agreed to be kept 
and performed. It is understood this Is a continulng guaranty." 

E. C. Jones was and is insolvent, and J. F. Jones is solvent. This 
suit is to recover for the default of E. C. Jones against J. F. Jones, as 
guarantor or indorser, the sum of $3,434. Prior to the shipment of any 
goods, E. C. Jones made personal application in writing for the fldelity 
bond as provided for in the contract, and sent the same to the com- 
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plainant ; but the bond was never given, and no notice was given J. F. 
Jones that the fidelity bond was not given, nor notice of any default, 
until an agent of the complainant was sent to "check up" after default 
made. 

Défendant, upon thèse facts, claims he is not liable, and this présents 
the question upon which the case rests principally. 

The argument based on the relationship of father and son is very 
touching, and, from a moral standpoint, sound, but will it stand as 
law? A court cannot consider such arguments as controUing. Rela- 
tions, except fiduciary and the like, can bave no influence, but causes 
must ordinarily be decided as dealing between man and man, at arm's 
length. This much is in reply to the argument in complainant's brief 
that the father was appealing to complainant "for an appointment to 
a responsible position, knowing he [the son] was utterly insolvent," 
and "that thereupon the plaintiff [complainant], in considération of the 
guaranty of the father that the son will perform ail the obligations of 
his contract, and a faithful and true account render for ail goods con- 
signed to him, appoints the son its sale agent at Louisburg, North Caro- 
lina, and consigns to him large quantities of its products." The goods 
not being accounted for, the complainant "makes the righteous and 
reasonable demand that the father save it harmless from this loss," 
which demand, it is said, is well founded in law and good conscience, 
etc. Is it so well founded? That is the question at issue. Défendant 
contends it is not. It is hardly necessary to go into the issues of com- 
mercial law, to discuss the liability and distinction of sureties and guar- 
antors. This is a contract — a commercial contract — which may be 
construed under the rule laid down bv the Suprême Court in Davis v. 
Wells, 104 U. S. 170, 26 L. Ed. 686', and numerous authorities cited 
in complainant's brief, that "it bas always been held by this court that, 
notwithstanding the contract of guaranty is the obligation of a surety, 
it is to be construed as a mercantile instrument, in the furtherance of 
its spirit, and liberally, to promote the use and convenience of commer- 
cial intercourse." And further, in the construction of ail written in- 
struments, to ascertain the intention of the parties is the great object 
of the court, and this is especially the case in acting upon guarantors. 
Generally ail instruments of suretyship are construed strictly, as mère 
matter of légal right. This rule is otherwise when they are founded 
on valuable considération. Mauran v. Bullus, 16 Pet. 528, 10 L. Ed. 
1056; Bell v. Bruen, 1 How. 185, 11 L. Ed. 89; Lawrence v. McCal- 
mont, 2 How. 450, 11 L. Ed. 326. Applying this rule to the construc- 
tion of the contract, what was the intention of the parties ? It will be 
noted that the contract was executed by E. C. Jones on the 19th of 
March, and eight days thereafter the guaranty was indorsed thereon. 
Possibly the guarantor looked over the contract, and the fîrst thing 
that caught his eye, which is the fîrst provision of the contract, was that 
the factor was to give a fidelity bond, not, as is argued, at the option 
of the complainant, but as part of the contract to indemnify the com- 
plainant against loss, and equally for the security of the guarantor. It 
appears that this was then a condition précèdent for the guaranty, 
and a fundamental provision of the contract itself. It further appears 
by the finding of fact that the factor, understanding this provision in 
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the contract, made application to the complainant, in writing, for the 
fidelity bond. If it was optional with the complainant, as contended, it 
must be presumed that it had exercised this option, and designated the 
Company and the amount of the fidelity bond; otherwise how did the 
factor know how to make the application? It is found as a fact that 
he did make the application in writing. The burden then was on the 
complainant to pay the premium and secure the bond, not only for its 
own benefit, but for the benefit of the guarantor. This is a reasonable, 
légal, and équitable construction of the contract ; and, having neglect- 
ed to pay the premium and secure the fidelity bond, the guarantor was 
released from ail responsibility. Brant on Suretyship & Guarantv, § 
397 (gd Ed.) ; United States v. Mcintyre (C. C.) 111 Fed. 590 ; Leggett 
V. Humphreys, 21 How. 66, 16 L. Ed. 50; United States v. Hough, 
103 U. S. 73, 26 h. Ed. 305; Meyers v. Block, 120 U. S. 213, 7 Sup. 
Ct. 525, 30 L. Ed. 642. The law and equity on this subject is so well 
established that it hardly requires the citation of authorities. As said 
by a distinguished judge: 

"He wbo would charge a surety for hls principal's breach of eontractual 
duty must travel without déviation thé way pointed out In the contract, how- 
ever îron-bound It may be, for tliere Is for the surety, In the enforcement of 
hls bond, no equity nor latitude beyond its strict terms." 

The conclusion reached is that the failure to secure the fidelity bond 
as required in the contract, being a condition précèdent, compliance with 
which the guarantor had a right to expect on the part of complainant 
for his protection and for the protection of complainant, thus added to 
his liability and absolved him. 

It is therefore considered, ordered, and decreed that the bill herein 
be dismissed, with judgment for the costs against the complainant, to 
be taxed by the clerk. 



In re COLE. 

(District Court, D. Maine. March 4, 1905.) 

No. 74. 

BANKETIPTCY— CONCEALMENT DP ASSETS— EVIDENCE. 

In a proceedlng against an Involuntary bankrupt to recover assets, évi- 
dence held to support a flndlng that the bankrupt had under her control 
tbe sum of .$2,425, which she had concealed and refused to surrender to 
her trustée. 

In Bankruptcy. 

Benj. F. Cleaves and Albert S. Woodman, for trustée, Chas. A. 
Moody. 
Geo. F. & Leroy Haley, for bankrupt. 

HAEE, District Judge. This case now cornes before the court upon 
the certificate of John B. Donovan, référée, in which he says that the 
following question arose, pertinent to the proceedings: 

"On October 24, 1904, the trustée flled In this case with the référée a péti- 
tion under oath, in which, said trustée allèges a concealment of assets of the 
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bankrupt, and a refusai to turn over the same. After notice and hearing, tLe 
référée ordered sald bankrupt to tnrn over the sum of twenty-four hundred 
twenty-flve dollars, as appears by the order. From the flndings and order 
of the référée the bankrupt appeals, in vvriting. ■ The matter is hereby eertifled 
to the judge of said court The pétition above mentioned, the évidence iu 
the case, and the flndings and order of the référée are ineluded in this cer- 
tiflcate." 

The referee's findings of fact relating- to the question at issue are 
fully stated in his report. The facts material to be stated are : That 
on the 14th day of September, 1903, the bankrupt sold her homestead, 
on Elm Street, in Saco, to Frank L. White, of Saco, for $3,800 in cash. 
Her husband joined in the deed of warranty given by her. Mr. White, 
the grantee, paid the purchase price in bills, instead of by check. He 
says he did this at Cole's request, but Cole dénies this. In November, 
1903, upon the pétition oi her creditors, involuntary proceedings 
against the bankrupt were begun, and she was adjudicated a bankrupt, 
and subsequently filed her schedules. By thèse schedules it appears 
that the only debts she owed were to three local banks, who are the pe- 
titioners, and that her only assets were the $3,800 which she claims to 
hâve loaned her husband. The schedule does not show any security 
taken, nor name any date when the loan was made. Less than two 
weeks after selling the homestead, the bankrupt and her husband 
moved to Massachusetts. The bankrupt dénies ever having seen any 
of the proceeds of the sale of the home, and says that she gave the 
money to her husband at the time of the sale, and told him to pay his 
debts with it. She also says that she made no inquiry as to any pay- 
ment, or to whom he paid the money, but that she has not the money, 
and never had it, and is not concealing the same from her trustée. 
The husband says he had the money — received it from Mr. White, 
the grantee of the real estate — and that the money is ail gone. He 
undertakes to account in détail for the payment of $3,635. He says, 
among other things, that he paid $1,000 to a brother in Nicaragua by 
registered letter. The bankrupt's statement is that she never had a 
dollar of the money herself in her own hands, and so she claims she 
cannot be held to turn it over to her trustée. She says that her husband 
had the money put in his hands in bills, and carried the bills to Massa- 
chusetts with him soon after their receipt. The court will not under- 
take to State fully ail the testimony recited by the référée. 

The conclusions of the référée are as follows : 

"The évidence hère satisfles me concluslvely that Mrs. Cole had full control 
over the proceeds of the sale of her home. It was her money which bought 
the lot, and, while her husband paid the bills for the érection of the building, 
she supplied the funds. It Is highly incredlble to believe for a moment that 
she did as she says — give him that money to pay his debts, which he did not 
pay, and which she must hâve known were still unpald when they left Saco. 
The home was gone. The departure for another state from the place of her 
youth was before her. It appears to me that this fund came Into the posses- 
sion of them both at the day of the sale, was fully under her control, and it 
has so remalned, except that which was disbursed from it, and which I shall 
allow as fully and as amply as the facts seem to warrant. It was under her 
control at Wakefleld when she sald that It had been sent away to her hus- 
band's brother. 'We thought dlfCerently,' was her reply when she was asked 
why It was not paid to the banks and the brother pro rata. She did not then 
claim or state that she had delivered it to her husband for the payment of 
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Ws debts. Her statement at that time served its purpose. I cannot accept 
as true her version of the transaction. Her mind was the controlling one 
at tbe interview at Wakefield, and has so remained. There bas been no haste 
in affording her every opportunity to fully inform her trustée as to her af- 
fairs. She has been well served by counsel of ability, having a long time to 
submit évidence. The évidence is conclusive that she still contrôla a portion 
of the fund. The testimony of the husband that he sent one thousand dol- 
lars, as described, is incredible. He was a business man ; knew how to for- 
ward money to a foreign country by draft or in some safe manner, and not 
assume the risk of fire and fîood, which, if incurred, would entall loss be- 
yond recall, and still leave bis brother's debt unpaid. That brother, as has 
been stated, has been within the jurisdiction of this court since she flrst 
knew a pétition of this character was to be filed. While this opportunity to 
corroborate the claim of payment waô not taken advantage of, it carries still 
stronger conviction that the whole sclieme was a fraud, and a plan to avoid 
the payment of thèse notes. It Is a hard case — one that has involved caro 
and anxiety on my part to do justice as the facts appear to me to warrant. 
I shall allow the payments to the amount of thirteen hundred seventy-flvo 
dollars, as foUows: [Hère follow the items which make up the said amount 
of $1,375.] Thèse payments were made, as claimed by Mr. Cole, after the 
oiile of the house, and prior to the date of the filing of the involuntary péti- 
tion, and, no doubt, were fully understood and assented to by the bankrupt. 
For several of those payments she was also liable. I flnd that she has undei- 
her control the balance of the same fund to the amount of twenty-four hun- 
dred twenty-flve dollars, and that she had possession or control of the same 
at the time of the filing of the pétition in bankruptcy against her on No- 
vember 23, 1903 ; that said bankrupt withheld and concealed the same froni 
her trustée as assets of her estate, and is withholdlng and eoncealing the 
same from him. I do therefore order the said bankrupt, Annie M. Cole, to 
pay over to said trustée the sum of twenty-four hundred twenty-five dollars 
on or before the 16th day of January, 1905, and that a certified eopy of tho 
original pétition and this order be served by the trustée on her forthwith ; a 
copy of the flndings and order to be delivered to the counsel for the peti- 
tioner and bankrupt." 

The learned counsel for the bankrupt urged with great earnestnes.'; 
and ability that the testimony taken before the référée showed that she 
had no control 'of the funds received from the real estate, and that, not 
having control of such funds, she cannot be compelled to account for 
them; that the law does not undertake to compel a bankrupt to per- 
form an impossibility. And learned counsel cited the controlling dé- 
cisions bearing upon this proposition. But upon a full examination 
of the testimony, the court cannot say that the référée has erred in his 
conclusions of fact. The référée has found affirmatively that the 
bankrupt has under her control the balance of the fund to the amount 
of $2,425, and that she had possession or control of it at the date of 
the filing of the pétition in bankruptcy ; that she has withheld and con- 
cealed the same from her trustée, and is now withholding and eonceal- 
ing the same from him. The référée had the witnesses before him. He 
conducted the examination of the bankrupt herself, saw her appear- 
ance, and was the proper tribunal to décide the question of fact submit- 
ted to him. After full examination of the testimony, I cannot say that 
I should hâve corne to a différent conclusion. In any event, the con- 
clusion of a compétent référée, who has seen the witnesses, is entitled 
to great weight. 

After fully examining the testimony and considering the arguments 
of counsel, the court sustains the findings of the référée. It is there- 
fore ordered that the bankrupt tum over and deliver to the trustée 
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within 15 days the said sum of $3,435, in default of whîch she stand 
comnlitted to the marshal of this district, to be incarcerated until she 
obeys the order of this court or is otherwise discharged by due process 
of law, or until the further order of this court. 



In re WIESEN BROS. 

(District Court, E. D. Pennsylvanla. February 27, 1905.) 

No. 1,749. 

BANKBtrpTCT— Pboceedings against Bankbupt— Evidence. 

In a proceedmg to compel a bankrupt to pay over money alleged to be 
stlU In hls hands, the stenographer's notes of the testlmony of the bank- 
rupt taken at creditors' meetings called for the gênerai purpose of in- 
qulrlng Into the bankrupt's affairs Is admissible, but the testlmony given 
by other wltnesses at such meetings is incompétent 

In Bankruptcy. Certificate of référée. 

Furth & Singer, for bankrupts. 
Edmund B. Seymour, for créditer. 

J. B. McPHERSON, District Judge. This certificate présents the 
question how far the testimony of the bankrupt and other witnesses, 
taken at the meetings of creditors that are called for the gênerai pur- 
pose of inquiring into the bankrupt's affairs, is admissible afterwards 
in a proceeding to compel him to pay over money alleged to be still in 
his hands. The référée admitted the sténographie notes of the bank- 
rupt's own testimony, but excluded the testimony of other witnesses, 
and it is thèse rulings that are brought up for review. In several cases 
decided by the fédéral courts this question has been passed upon, or 
was perhaps involved. In New York the Circuit Court of Appeals for 
the Second Circuit decided at first (Re Wilcox, 109 Fed. 628, 48 C. C. 
A. 567) that the testimonv of ail the witnesses was compétent, and 
Judge Brown followed this ruling in Re Coolîe (D. C.) 109 Fed. 631, 
But, upon a rehearing of Wilcox's Case, the Court of Appeals reversed 
its décision in part, and decided that the testimony of third persons was 
inadmissible, although it continued to hold that the bankrupt's own 
testimony was compétent as an admission against himself. In Re 
Ivcinweber (D. C.) 128 Fed. 641, Judge Platt made an order requiring 
the bankrupt to pay, and apparently considered the testimony of other 
persons; but the opinion leaves it in doubt whether they were called 
as witnesses at the creditors' meetings, or directly upon the pétition for 
the order to pay, and it contains no discussion about the competency 
of the évidence. In re Adler (D. C.) 129 Fed. 502, did not directly raise 
the question, but Judge Hammond uses some language that seems to in- 
timate that he considered the testimony of ail persons admissible: 

"The creditors and thelr trustée in bankruptcy, by the ordlnary process of 
the examination of the bankrupt, and the power to compel ail wltnesses who 
bave any knowledge of his affairs to corne before the référée and be examined 
in relation thereto, hâve ample procédure for disclosing ail the facts in rela- 
tion to the bankrupt's affairs which would furnlsh a foundation for the order 
on Mm to pay money into court or to surrender property in his possession to 
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the trustée. He Ig In a certain sensé ever présent In court to answer such 
demands, and ail that Is necessary is a simple motion for a rule on bim to 
sliow cause against tlie order that is required, and pétitions for that purpose 
are vrholly unuecessary." 

And finally, in Re Alpliin & Lake Cotton Co. (D. C.) 131 Fed. 824, 
Judge Trieber followed the décision in Re Wilcox, and admitted the 
previous testimony of certain officers of a bankrupt corporation, while 
exchiding the testimony of a third person. 

It is argued on behalf of the petitioning creditor that the testimony of 
ail persons is admissible for the reason given in Wiswall v. Campbell, 
93 U. S. 348, 23 L. Ed. 923. In that case, which arose under the bank- 
rupt act of 1867 (chapter 176, 14 Stat. 517), the Circuit Court had 
afhrmed an order of the District Court rejecting the claim of a creditor, 
and the Suprême Court dismissed the writ of error on the ground that 
the order was not a final judgment, and was therefore not reviewable. 
In the course of the opinion the court said, and it is this language that 
is relied upon; 

"The cases are numerous in which it bas been decided that we cannot re- 
view the action of the Circuit Courts in the exercise of thelr supervisory Ju- 
risdietion under the bankrupt law. * • » The princlple upon which thèse 
décisions rest is that a proceeding in bankruptcy, from Its commencement to 
its close upon the final settlement of the estate, is but one suit. The several 
motions made and acts done in the bankrupt court in the progress of the 
cause are not distinct suits at law or in equity, but parts of one suit in 
bankruptcy, from which they cannot be separated. As our jurisdiction ex- 
tends only to a re-examination of final judgments or deerees in suits at law 
or in equity, it follows that we bave no control over judgments and orders 
made by the courts below in mère bankruptcy proceedings." 

Evidently thèse words are to be read in the light of the question that 
was then being considered; and as this had no référence to the ad- 
missibility of évidence, but was solely concerned with the character of 
the order that had been made by the District Court, it would be going 
much too far, in my opinion, to regard them as décisive of the présent 
question, or, indeed, as even applicable thereto. The other cases al- 
ready cited show, I think, that the weight of authority is in favor of the 
referee's ruling, and I shall follow them without further discussion. 

The décision of the référée is therefore affirmed. 



In re VETTERMAN. 

(District Court, D. New Hampshlre. February 2, 1905.) 

No. 997. 

BANKBtrpTCT— Acts— Attachment. 

A creditor's pétition In an involuntary bankrupt proceeding, which 
merely allèges as an act of bankruptcy that an attachment bas been made 
of the debtor's property in a légal proceeding, without référence to the 
disposition thereof, is insuflacient, under Bankr. Act July 1, 1898, c. 541, 
SO Stat. 544 [U. S. Comp. St. 1901, p. 3418], as amended by Act Feb. 5. 
1903, c. 487, 32 Stat. 797 [U. S. Comp. St. 1903, p. 410], providing that if 
the bankrupt suffer or permit, while insolvent, any creditor to obtain a 
préférence through légal proceedings, and not having at least flve days 
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before sale or final disposition of any property affected by such préférence 
vacated or discharged the same, he shall bave commltted an act of 
bankruptcy. 

John E. Allen, for petitioning creditors. 
Harry J. Brown, for bankrupt. 

ALDRICH, District Judge. This pétition of creditors, suffi- 
cient in number and representing a sufficient amount of indebted- 
ness, filed January 5, 1905, allèges the insolvency of Vetterman, 
and, as an act of bankruptcy, that he on the 8th of October, 1901 — 

"Suffered and permitted two attaehments, mesne process, to be made upon his 
property at said Walpole under writs réturnable at the Aprll, 1905, term of 
the superior court for said county of Cheshlre, whlch said attaehments are 
still nndischarged and in force," and by amendaient "that said respondent 
did sufEer and permit on October 8, 1904, while insolvent, certain creditors 
to obtaln a préférence through légal proceedings, In that two of his creditors, 
Moore & SInnott and the Davenport Malt Company, did attach on said date, 
under mesne process, the property of said respondent, upon wrlts sued by 
them, respectively, and réturnable at the Aprll, 1905, term of the superior 
court of the State of New Hampshire, for the county of Cheshire, the said 
uttachment in said suit of Moore & SInnott being for the sum of four thou- 
sand dollars ($4,000), and the said attachment of the Davenport Malt Com- 
pany being for the sum of one thousand dollars ($1,000); said attaehments 
being made on said date of October 8, 1904, by the officer in whose hands said 
writs were placed for such purpose by said creditors ; and said attaehments 
bave been continued in full force and undlscharged, and without any sale or 
final disposition of the property thereby attaehed having been made to the 
présent time." 

It is said in the Seaboard Steel Casting Co. Case (D. C.) 124 
Fed. 75, at page 76, that the mère suing out of an attachment, and 
levying the same, does not sufifice to constitute an act of bank- 
ruptcy. Such a conclusion apparently results necessarily from the 
peculiar wording of section 3, cl. 3, of the bankruptcy act of July 
1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], "suf- 
fered or permitted, while insolvent, any creditor to obtaln a préf- 
érence through légal proceedings, and not having at least five days 
before a sale or final disposition of any property affected by such 
préférence vacated or discharged such préférence." The concluding 
part of the clause, with référence to the sale or final disposition, 
is connected with what précèdes, in respect to préférence through 
légal proceedings, by the word "and," thus making it one act of 
bankruptcy, culminating five days before sale or final disposition. 
If it were otherwise, and the inception and the culmination of the 
légal proceeding were separated by the word "or," it might be dif- 
férent. In such case there might be two acts of bankruptcy. 

I find no authority for holding that a creditors' pétition in an 
involuntary bankruptcy proceeding, which merely allèges that an 
attachment has been made in a légal proceeding, sets forth an act 
of bankruptcy, within the meaning of the statute of 1898 (Act July 
1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), as 
amended in T'ebruary, 1903, Act Feb. 5, 1903, c. 487, 32 Stat. 797 
[U. S. Comp. St. Supp. 1903, p. 410]. 

This décision in no way touches the question whether an attach- 
ing creditor acquires a valid lien, whose attachment is more than 
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four months old, when that part of clause 3 relating to the sale 
and the "five days before" opérâtes upon the situation. See Wilson 
V. Nelson, 183 U. S. 191, 197, 198, 22 Sup. Ct. 74, 46 L. Ed. 147. 
See, also, Metcalf Bros. v. Barker, 187 U. S. 165, 174, 23 Sup. Ct 
67, 47 L. Ed. 122; In re Blair (D. C.) 108 Fed. 529. 
Demurrer sustained and pétition dismissed. 



BETHELL v. MELLOR & EITTENHOUSH CO. 

(District Court, B. D. Pennsylvanla. February 28, 1905.) 

No. 34. 

ADinSALTT— AXLOWANCE OF INTEREST— DISCRETION OP COUET. 

While Interest is recoverable in admiralty as a matter of right on 
claims arlslng eut of contract, as on a claim for freight, the allowance ol' 
Interest by way of damages, as In cases of collision or other cases ol' 
pure damage, as well as the allowance of costs, is in the discrétion of the 
court. 

[Ed. Note. — For cases in point, see Tol. 1, Cent DIg. Admiralty, { 796 ; 
TOI. 10, Cent Dig. Collision, f 284.] 

In Admiralty. On entry of decree for damages and costs. 

Convers & Kirlin and Henry R. Edmunds, for libelant 
Horace L. Cheyney, for respondent. 

HOLLAND, District Judge. While interest is allowable, as a mat- 
ter of right, on claims arising out of contract, the allowance of interest 
by way of damages in cases of collision and other cases of pure dam- 
age, as well as the allowance of costs, is in the discrétion of the court. 
The Scotland, 118 U. S. 607, 6 Sup. Ct. 1174, 30 L. Ed. 153. The libei- 
ant sued in this case for a balance of freight. The respondent answers 
the cargo was damaged to a certain amount, and $838.21 was retained 
as a set-oiï against the libelant's claim. The respondent alleged in its 
answer it was willing to pay the balance due over and above its claim, 
which was found to be a just one by this court, but such payment was 
never made or tendered. The libelant is responsible for the litigation 
and the création of the costs on both sides of the case. We think, how- 
ever, the respondent was in fault to the extent of retaining more money 
than its claim justified. It bas been agreed by the parties that the re- 
spondent's damages shall be $475.16. We do not think that under ail 
the circumstances it is entitled to interest on this amount, and, as the 
libelant's suit was on a contract for freightage, he is entitled to interest 
on the balance due him, and we think this balance ought to be restricted 
to the sum of $363.05. 

As to the costs, the libelant being entirely responsible for the suit, as 
his liability for the damaged cargo will show, he should pay the costs 
in this case. 

Let a decree be cntered accordingly. 

Final Decree. 
This case having corne on to be heard on the pleadings and proofs of 
the respective parties, and having been argued by their proctors, and 
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due délibération having been had, and the court, by îts opinion herein, 
dated May 27, 1904, having determined that the respondent was en- 
titled to deduct from the freight the damage sustained by it by reason 
of the broken condition of the baies of licorice on delivery, and the 
parties having agreed on the damages of the respondent in the sum 
of $475.16, and the amount withheld from the freight being $838.21, 
which sum is now on deposit vvilh the Pennsylvania Company as se- 
curity for the claim of the respondent, it is hereby ordered, adjudged, 
and decreed that the libelant, Henry Bethell, recover of the respondent, 
the Mellor & Rittenhouse Company, the sum of $363.05, with interest 
from August 27, 1902, to date, amounting to $49.50, making a total 
of $413.55, with interest thereon until paid ; the libelant, however, to 
pay ail costs accruing in this litigation to date. 



THE ELTON. 
(District Court, E; D. Pennsylvania. March 0, 1905.) 
No. 7. 

ADMTRA.LTT— REFERENCE— Costs— MiSSTATEMENT OT FACTS. 

In a suit in admlralty for personal injuries the court found In favor of 
libelant, and referred the matter to a commissioner to take testimony 
and assess damages. The testimony taken before the commissioner 
showed plalnly that libelant and one of hls witnesses made untrue state- 
ments as to his abllity to work and the work he had performed slnce 
the Injury, thereby necessitatiiif; meetings additional to those whlch 
wo'uld otherwise bave been required, and the taklng of testimony and the 
incurrence of stenographer's costs which would hâve been unnecessary 
had he told the truth, Held, that the libelant would be required to pay 
the portion of the commissioner's and stenographer's costs for whlch his 
mlsstatements were responslble. 

In Admiralty. Sustaining exceptions to costs of commissioner. 
See 131 Fed. 562. 

Samuel M. Clément, Jr., and Allen C. Thomas, for libelant. 
Convers & Kirlin and Henry R. Edmunds, for respondent 

HOLLAND, District Judge. In a suit for personal injuries by the 
libelant this court found in his favor, and referred the matter to a com- 
missioner for the purpose of taking testimony and assessing damages to 
him for the injury. The commissioner had a number of meetings, took 
considérable testimony, and made a report awarding damages to the 
libelant in the sum of $1,800, and directed the respondent to pay ail 
costs. Exceptions were filed by both parties. It is unnecessary to 
consider them in détail. Ail of those filed by the libelant are overruled. 
There are five exceptions filed by the respondent, ail of which are over- 
ruled, with the exception of the third, which is as follows : "The com- 
missioner has awarded the libelant his costs, and refused to deny costs 
to the libelant because of his fraud and perjury on the référence." An 
examination of the évidence shows plainly that the libelant and one of 
his witnesses, in testifying as to the extent of his injury, stated facts 
as to his ability to work and the work he had performed since the injury 
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which were untrue, thereby making it necessary to hâve a number of 
meetings in addition to what otherwise would hâve been required, and 
to take testimony and incur costs for stenographer which would hâve 
been unnecessary had he told the truth about this matter. We think, 
therefore, that he should be required to pay ail the costs that his mis- 
statements and misrepresentations caused in this référence. It was nec- 
essary to refer this case to a commissioner for the purpose of ascertain- 
ing the extent of the personal injury, and we hâve no doubt the com- 
missioner, in his report assessing damages, took into considération his 
exact State of health and his ability to do work, and his misstatements 
as to that only resulted in the incurring of additional costs, which would 
be, in the judgment of the court, one-half of the costs of the référence. 
The labors of the commissioner would not hâve been so great, nor 
would the cost of the stenographer hâve amounted to the sum paid by 
the commissioner, had it not been for the libelant's misrepresentation ; 
and an examination of the évidence would indicate that this caused 
about twice as much labor on the part of the stenographer and com- 
missioner as otherwise would hâve occurred. He is therefore required 
to pay the same. 

The order of the court is that the libelant in this case pay one-half 
pf $306.25 costs incurred in this référence, to wit, $153.13 V^J the 
clerk's costs to be paid by the respondent. 



In re VON KERM. 

(District Court, E. D. Pennsylvania. March 13, 1905.) 

No. 1,982. 

Baneeuptct— Exemption— Time of Claiminq — ^Amendment of Notice. 

While a notice in gênerai language, botti in a voluntary and involuntary 
pétition In bankruptcy, of an intention to claim tlie exemption, may be 
amended 1£ done in time, yet where tlie notice in either case is so gên- 
erai as not to indicate to the trustée what spécifie articles the bankrupt 
daims as his exemption, and the bankrupt files no sehedule and makes no 
request upon the trustée to set aside spécifie articles of exemption untll 
after the sale, he must be regarded as havlng waived his right of exemp- 
tion, and he cannot claim the amount thereof eut of the proceeds of sale. 

In Bankruptcy. On certificate from référée. 

Reber & Downs, for trustée. 
F. Earle Von Leer, for bankrupt. 

HOLLAND, District Judge. A voluntary pétition in bankruptcy 
was fîled in this case on the Ist day of July, 1904, in which the al- 
leged bankrupt claimed his exemption, under the laws of the state 
of Pennsylvania, in the following form: "Fixtures and Wearing 
Apparel under and by virtue of the Act of April 9th, 1849, $300." 
This notice was inserted in Sehedule B5 in the bankrupt's pétition 
for exemption. Nothing more was done by him in the way of speci- 
fying the articles he intended to claim until November 9, 1904, 29 
days after a sale of ail his property by the trustée, which took place 
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on October 11, 1904, He then filed a pétition bçfore the référée, 
asking that his daim for exemption might be amended nunc pro tune 
by adding a specified list of articles claimed. The prayer of the 
petitioner was refused by the référée. 

While a notice in gênerai language, both in a voluntary and in- 
voluntary pétition, of an intention to claim the exemption, may be 
amended, if done in time (In re Duflfy [D. C] 118 Fed. 926), yet, 
where the notice in either case îs so gênerai as not to indicate to 
the trustée what spécifie articles the bankrupt daims as his exemp- 
tion, and the bankrupt files no schedule and makes no request upon 
the trustée to set aside spécifie articles of exemption until after the 
sale, he must be regarded as having waived his right of exemption, 
and he cannot claim $300 out of the proceeds of sale. In re Otto L. 
Wunder (D, C) 133 Fed. 821; Prince St Walter (D, C.) 131 Fed. 
546; In re Manning (D. C) 112 Fed, 948; In re Haskin, 6 Am, 
Bankr. Rep. 485, 109 Fed, 789. 

The order of the référée denying the prayer of the petitioner is 
approved. 



In re MARKS BBOS. 

(District Court, E, D. Pennsylvania, Tebruary 24, 1905,) 

No. 1,687. 

Bawkeuptct— Involuntabt Pboceedinos— New Teiai- 

A new triai granted, on a pétition In Involuntary bankrupby, on Une 
grounû of errer In the court's Instructions, 

In Bankruptcy. On motion for new trial in involuntary proceed- 
5ngs. 

Samuel W. Cooper and Benjamin Alexander, for plaintifïs. 
William A, Carr, for défendants, 

HOLLAND, District Judge, The sixth reason for a new trial in 
this case is as follows: 

"The learned trial Judge erred In his charge to the Jury wherein he charged 
them that It was necessary, in order for them to flnd a verdict for the respond- 
ents, to find that the petltlonlng creditors had secured contro] of the judg- 
ment of Frederick Gelger, under which the exécution Issued whlch was arerred 
to be the act of bankruptcy." 

Upon the authority of In re Williams, 14 N, B, R. 133, Fed. Cas. No. 
17,706, Clark v. Henné, 11 A. B. R, 595, 127 Fed. 288, 62 C. C. A, 172, 
and Simonson v. Sinsheimer, 95 Fed, 954, 37 C. C. A. 337, it is clear 
that this part of the charge of the court is error, and a new trial is there- 
fore granted. 
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STRATTON'S INDEPENDENCB, Limited, v. DINES et aL 
(Circuit Court of Appeals, Eighth Circuit. February 20, 1905.) 

No. 2,083, 

1. Fleadino — Confession and Avoidanojc. 

A separate affirmative défense, complète In Itself, In the nature of a con- 
fession and avoidance of plaintiËf's cause of action, if good in law, de- 
feats the action, notwithstanding a plea of the gênerai déniai accompany- 
ing the same. 

2. Same— Replication— Avoidance of Affirmative Plea. 

A replication which, while denying certain averments of fact contained 
in an affirmative défense, does not avoid the légal effect of such défense, 
présents no issue of fact for the jury. 

3. Same— JuDGMENT on Pleadings— When Liable. 

Judgment on the pleadings may be entered on motion where a party 
Is, on ail the pleadings, entitled to judgment. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dlg. Pleading, {{ 1048- 
1077.] 

4. Same. 

Injury or damage to plaintiffi as a resuit of fraudulent représentations 
is a necessary prerequislte of recovery in an action for deceit. 
[Ed. Note.— For cases in point, see vol. 23, Cent. Dig. Fraud, § 24.] 

5. Same— Measure of Damages. 

The measure of damages for deceit in a contract of sale is not the 
différence between the contract priée and the reasonable market value 
of the property if it had been as represented, but is merely the différence 
between the actual value of what the buyer parts with and the actual 
value of what he recelves under the contract. 

[Ed. Note.— For cases in point, see vol. 23, Cent. Dig. Fraud, §| 60-62.] 

6. Same— Damages. 

Deceit in the sale of mining property is not ground of action, where 
the seller receives in exchange for his mines merely the stock of a cor- 
poration organized to buy the same, and no other stock than that given 
him is Issued, except seven shares allotted from the réservation for work- 
ing capital to the seven incorporators, and at the time of the conveyance 
the corporation bas no assets or property other than the mining proper- 
ties so conveyed. In such case no damages are suffered. 

7. Same, 

Defendant's décèdent sold mining properties to plaintlff, which ^t^as a 
corporation organized merely to purchase such properties, for its stock. 
By a separate contract, with which plaintifC had no concern, décèdent 
autUorized another corporation to sell his stock on such terms as to real- 
Ize a libéral commission for Itself, and as much over a fixed minimum 
as possible for décèdent. In the event the attempt should fail, décèdent 
was to keep the stock, or not, as he pleased. Meanwhile the mining 
properties belonged absolutely to plaintlff, and the stock absolutely to 
décèdent. Held, that any finaneial profit In actual cash which décèdent 
made out of sales of plaintiff's stock through the other corporation dld 
not constltute the transaction with plaintlff any other than one of ex- 
change of stock for properties, nor damage plaintlff in such way as to 
authorize a recovery by it in an action for deceit perpetrated by décèdent 
In the sale of the mining properties to It 

8. Corporations— DuTiES to Shareholdbrs— Riqhts of Action. 

A corporation, as an artiflclal entity, owes no flduciary obligation to 

Its shareholders, except to protect thelr légal title to shares owned by 

them by giving proper attention to transfers and reissues thereof ; and 

It Is not the duty, nor within the power, of the corporation to prevent 

135 F.— 29 
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a shareholder from selling his stock for aiiy price that he may obtain, 
and. any rights of action accruing to a purchaser by reason of represeata- 
tions made by the shareholder in efCecting sucli sale in no manner re- 
donna to tbe corporation. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 
For opinion below, see 126 Fed. 968. 

Thls suit was originally instituted by plaintiff In error (hereafter called 
"plaintiff") against the défendants in error, as executors and trustées under 
the will of Winfleld S. Stratton, deceased, to recover damages alleged to hâve 
resulted from false représentations made by Stratton concerning certain min- 
ing property sold by him to plaintiff. The first count of the complalnt is 
essentially an action of deeeit; the second, an action in assumpsit. Tliey 
présent différent théories of law for application to one and the same state of 
facts. 

The second count was adjudged bad on demurrer, and abandoned in argu- 
ment and brief by plaintiff. 

The first count is, in substance and effect, as foUows: That défendants' 
testator was the owner of certain mlning property located in Cripple Creek 
mining district, Colo. ; that, with a view of selling his property to a cor- 
poration to be organized in England, he represented to Its promoters, and, 
after its organlzatlon, to Its offlcers and agents, that his property was rea- 
sonably worth $10,000,000, and had ore bodies in sight of the value of $".000,- 
000; that he caused certain samples of ores talien from his property to be 
salted, as It Is called, so as to indicate a great value, and a false and mis- 
leading report made thereon to be presented to the promoters, offlcers, and 
agents, so as thereby to induce them to believe In the truthfulness of his 
représentations concerning the value of his property; that the repré- 
sentations so made were false, and known by Stratton to hâve been 
false when he made them, and were made by him with intent and for the 
purpose of indueing the corporation, when formed, to purchase his property 
for $10,000,000, when, as alleged, It was worth only ,'54,000,000; that, rely- 
ing upon the truth of the représentations so made, the promoters caused the 
corporation to be organized, and the corporation, when organized, to pur- 
chase his property, paying him $10,000,000 therefor, when it was in fact 
worth only $4,000,000; that by reason of the facts so alleged the plaintiff 
was Injured in the sum of $6,000,000, for whlch it prays judgment. 

After an unavaillng demurrer to this count, the défendant answered, ad- 
mifting certain formai allégations of the complalnt, but denyiug ail alléga- 
tions constituting the cause of action for deeeit, and particularly denying 
that the mlning property was sold to plaintiff for $10,000,000, or that plaintiff 
was damaged in the sum of $6.000,000, or any other sum, by reason of the 
matters or things set forth in the complalnt. 

For a second défense it Is alleged that on April 27, 1899, défendants' tes- 
tator agreed to the organlzatlon of a corporation for the purpose of taking 
over his mlning property in considération of shares of Its capital stock to 
be allotted and issued to him; and, to that end, that he made an agreement 
with one George Butcher, of London, England. Thls agreement, after recit- 
ing the ownership by Stratton, therein called the "vendor" of the mining 
elaims and properties, as scheduled at the foot of the agreement, proceeds as 
f oUows : 

"Whereas It has been determined and agreed to reglster and Incorporate a 
Company with limited liabllity under the Brltish Companles Acts with a 
capital of one million one hundred thousand Pounds divided into one million 
one hundred thousand ordinary shares of one pound each for the purpose of 
taking over and acquiring and worklng the said properties, now It Is hereby 
agreed as follows: 

"(1) The vendor [Stratton] shall sell and the said Intended Company when 
formed as aforesald shall purchase • • • the properties" as set out In 
the schedule hereto. 
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The second section agrées upon "Stratton's Indépendance, Limited," as the 
name of the proposed corporation, and eonfers upon Stratton the rlght to pur- 
chase at any time within 18 months the 100,000 shares of working capital 
therein provided for, at £2 per share. 

"(3) The considération for the said sale shall be the sum of one million 
pounds to be pald and satisfled by the issue and allotment to the vendor of 
one million shares of one pound each of and in the said Intended Company 
credited as fully paid up, to be numbered 1 to 1,000,000, inclusive." 

ïhe fourth, fifth, and sixth sections obligate Stratton to advance the requl- 
site money to defray expenses of Incorporating and registering the company, 
the same to be refunded to him out of proceeds of sale of working capital, 
to produce évidence of good title to his' property, and to warrant tltle. 

"(7) * « • Tlie Company shall Immediately after Its incorporation In 
Bngland issue and allot to the vendor or as he shall direct the said one mil- 
lion fully paid shares in the Company but pending the completlon of the 
purchase the allotment shall be regarded as coiiditional and the certiflcates 
shall be deposited at Lloyd's Bank Limited, and held by them until the re- 
eeipt by the company of the cable herelnafter mentioned. The Company 
shall also immediately after Its incorporation appoint a duly authorized 
agent as its légal représentative In the said state [Colorado] and upon the 
receipt by the said Company from such légal représentative of a cable In- 
forming it that such reglstration as owner has taken place, the said share 
certiflcates shall be released by the said bank and handed to the vendor or 
hls nominees." 

The eighth section is unimportant. 

"(9) There shall be not more than seven and not less than three Directors 
In England. The vendor shall be one of such Directors and shall joln the 
Board after allotment of the said one million shares and he shall also be 
appointed managing Director at a salary of four thousand pounds per annum 
for a -period of two years from the incorporation of the Company but so that 
he shall be entitled to reslgn at any time." The balance of this ninth clause 
of the contract relates to the formation of a local board in the state of Colo- 
rado, and a method of filling vacanciea when they may occur In such local 
board. 

"(10) During the period In which the vendor shall act as managing Dlrector 
no additlonal properties shall be acquired by the Company without the wrlt- 
ten consent of the Vendor." 

The eleventh, twelfth, thlrteenth, fourteenth, and last clauses of thIs agree- 
meut are unimportant for the présent purposes. 

It Is then alleged that on Aprll 29, 1890, the plaintiff corporation was or- 
ganized pursuant to the Butcher agreement of April 27th ; that the Incorpo- 
rators were seven In number, interested only nominally in the création and 
organization of the corporation, each subscribing to but one share of the capital 
stock of the company ; that the capital was fixed, aceording to the terms 
of the Butcher agreement, at £1,100,000 sterling, divided Info 1,100,000 shares, 
at the par value of £1 sterling per share. It is further alleged that after 
the plaintiff corporation was so organized, ou May 4, 1899, a tripartite agree- 
ment was executed between the newly organized corporation, Stratton, and 
Butcher, which, after referring to the agreement of April 27th, called the 
"Principal Agreement," recites and agrées as follows : 

"Whereas since the exécution of the principal agreement the Purchasing 
Company has been incorporated in accordance wlth the Intention in that be- 
half In the Principal Agreement mentioned, And Whereas, by the principal 
agreement It is provided that one million shares of one pound each In the 
purchasing Company part of Its nominal capital of one million one hundred 
thousand pounds, which is divided into one million one hundred thousand 
shares of one pound each shall be allotted to the Vendor as considération for 
the sale of the properties therein mentioned and that the Vendor shall hâve 
the rlght to apply for and hâve allotted to hIm the whole or any portion of 
the balance of the one hundred thousand shares for the period and on the 
terms thereinafter mentioned, and Whereas the subscrlbers to the Mémo- 
randum of Association of the Purchasing Company, having agreed to take 
seven shares in the purchasing Company, It bas been agreed between the 
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parties hereto that the number of shares over whîch the Vendor shall hâve 
an option as aforesald shall be deereased by seven shares, and Whereas, It 
Is Intended that the one million Shares whleh by the principal agreement it 
Is provided shall be allotted to the Vendor shall be elther allotted to him 
or as he may In wrltlng direct and Whereas, the purchasing Company has 
resolved to adopt and carry Into efCect the principal agreement subject to the 
before mentioned modifications, Now it is hereby Agreed, as f ollows : 

"(1) Subject as hereinafter mentioned tlie principal agreement is hereby 
ratified and adopted by the purchasing Company and shall be bindlng on the 
Vendor and the Purchasing Company in the saine manner and take efCect in 
ail respects as If the purchasing Company had been in existence at the date 
of the principal agreement and had been a party to the same Instead of the 
said George Buteher. 

"(2) The one million shares of One pound each In the purchasing Company 
which by clause 3 of the principal agreement it is provided shall be allotted 
to the Vendor shall be issued and allotted to the Vendor or his nominees as 
he may In wrltlng direct and shall for ail purposes be considered as fully 
paid up, and shall be numbered from 1 to 1,000,000 inclusive." 

The third section of this agreement gives the vendor an option for 2 years 
to buy the 100,000 shares referred to In the Buteher agreement as working 
capital, less the 7 shares subscrlbed by the incorporators of the purchasing 
Company. The fourth section provides for the discharge of George Buteher 
from ail further llability under the principal agreement 

The défendants further allège in their second défense that after the exécu- 
tion of the agreement just referred to, on or about May 23, 1899, Stratton 
duly conveyed his rçining properties to the corporation ; that the corporation 
thereupon allotted and issued to Stratton, as the considération for such con- 
veyance, 1,000,000 shares of its capital stock ; that the same was the sole and 
only considération which Stratton, or any one representing him, then or at 
any tlme recelved for the minlng properties conveyed by him to the corpora- 
tion; that, whlle in form the transaction resulted in the conveyance by 
Stratton to plaintiff corporation of the minlng properties, it, in truth and 
fact, constituted but a change in the manner of Stratton's ownership and 
possession of the properties ; that at the time when the shares were allotted 
and issued to Stratton the corporation had no assets or property other than 
the properties so acquired from Stratton; that, in allotting and issuing 
1,000,000 shares of Its capital stock to Stratton, It parted with nothing of 
value, except as the shares had value by reason of the ownership by the 
corporation of the minlng properties It had so acquired; that the corpora- 
tion has never at any time since its Incorporation acquired, held, possessed, 
or owned, and does not now own, possess, or hold, any property or assets of 
any character, save and except the mining properties, and issues, profits, and 
émoluments therefrom; that, after the Issue and delivery of the 1,000,000 
shares of capital stock to Stratton, he remalned the owner thereof for a long 
perlod of time; that, Immedlately upon the exécution and delivery of the 
conveyance by Stratton to the corporation, plalntifC entered into full and com- 
plète possession of the minlng properties, and has contlnued In the possession 
and enjoyment of the same ever since. Finally the défendants aver In the 
second défense that, by reason of the facts so pleaded, the plaintiff has not 
been damaged In any manner, and cannot maintain this action. 

In the View taken of this second défense, the others, relating to the qualifi- 
cation of the executors and the survivabillty of the cause of action against 
them, need not be considered. A demurrer was flled to the second défense 
and overruled. 

In due course plaintiff flled a repllcatlon. In which It admlts the exécution 
of the Buteher and supplemental agreements as alleged ; admits that plaintiff 
corporation was organized with a capital of 1,100,000 pounds sterling, divlded 
into 1,100,000 shares, of £1 each, and that only 1,000,007 shares thereof were 
ever Issued by the corporation; admlts "that, at the tlme sald transfer [by 
Stratton to the corporation] was made, the plaintiff had no assets, and, when 
the property was transferred to It, It had no assets but sald property"; ad- 
mits that the corporation Issued 1 share of Its stock to some of the seven 
dlrectors, and Issued 1,000,000 shares thereof to Stratton, but dénies that 
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the 1,000,000 shares were received by Stratton In full payment for the prop- 
erty sold by him, or that the 1,000,000 sharea was the sole, only, or auy con- 
sidération received by Stratton for his conveyance ; allèges the real trans- 
action to hâve been that plaiutiiï sold and disposed of its capital stoclï for 
the sum of $10,000,000, and paid over that amount to Stratton l'or his miuing 
propertles; allèges that certain other agreements, which are set forth in 
the replication, made cotemporaneously with the Butcher and suppleniental 
agreements, disclose the real contract between the parties, in pursuance of 
which the property was sold by Stratton to the plaintiff corporation for the 
full sum of $10,000,000, paid by the corporation to Stratton theref or. It is then 
averred in the replication that prior to Feliruary 2, 1899, Stratton, having 
conceived a scheme to ^sell his miiiing properties to an English corporation 
to be formed, employed'one Verner Z. Reed as a promoter and agent to carry 
ont his scheme; that Stratton induced the Venture Corporation, Limited, 
of Liondon, and George Butcher and others, to agrée to form a corporation 
In Bngland to be kuown as "Stratton's Indepeudence, Limited," with a capital 
of such an amount that enough could be sold to realize $10,000,000, which 
should go to Stratton for his mining propertles; that, in executing this 
scheme, Stratton made the false représentations of facts stated in the com- 
plalnt, to the promoters and proposed organlzers; that, to carry out the 
scheme to sell his properties for $10,000,000, Stratton entered into certain 
contracts with Reed, the Venture Corporation, Limited, George Butcher, and 
William Allen Ramsay, ail of which are set out In the replication. Thèse 
are the agreements referred to in the replication as the ones which dlsclose 
the real contract between Stratton and the plaintiff corporation for the sale 
of, and payment for, the mining propertles in question. 

The flrst of thèse contracts is between Stratton and Verner Z. Reed, referred 
to hereafter as the Reed agreement, and bears date February 2, 1899. This 
agreement first recites the fact that Stratton is the owner of certain mining 
properties, which are there fuUy descrlbed, and then recites that Stratton 
is desirous of having an English corporation formed through and by the 
agency of Reed, who Is designated as promoter, and the Venture Corporation, 
Limited, of London, which is designated as the flnancial agent, for the pur- 
pose of acquiring Stratton's mining propertles, in order "that the same may 
be worked, mlned and opéra ted thereby, and that the shares of the sald cor- 
poration so to be formed may be sold on the London market." The agreement 
then provides that Reed (the promoter) shall Immediately proceed to accom- 
plish the purpose of the agreement ; that he shall hâve an expert examina- 
tlon made of Stratton's mining properties by Thomas Arthur Richard, a 
mining engineer of Denver, Colo., representlng the flnancial agent, and, if the 
report of the expert shall prove favorable, that Reed and the Venture Cor- 
poration shall cause a corporation to be formed, under the British companies 
acts, to purchase Stratton's mining properties. The agreement then provides 
that the name of the corporation to be formed shall be "Stratton's Indepeud- 
ence Gold Mines, Limited"; that its capital shall be £3,000,000 sterling, 
divided Into shares of £1 each ; that it shall bave a board of directors, with 
offices in London, and a local managing board In Colorado ; that the expense 
of the London office, as well as the cost of organizing the corporation and 
transferring Stratton's properties to It, shall be borne by Reed and the Ven- 
ture Corporation until they may be reimbursed out of the proceeds of the 
sale of stock to be set apart for working capital ; that 2,-500,000 shares of 
the capital stock shall be allotted to Stratton "in payment for the properties 
to be by him conveyed to the Corporation" ; that thèse shares shall be depos- 
ited in escrow lu some London bank pending the transfer by Stratton of his 
mining propertles to the corporation; that the remaining 500,000 shares 
shall be set aslde as working capital to be sold at not less than par. The 
fourth clause of the agreement is as follows: 

"Fourth: The considération for the sald purchase and sale shall be two 
million flve hundred thousand pounds sterling and shall be paid and satlsfled 
by the allotment and issue to the vendor of two million flve hundred thousand 
shares of the stock of the proposed corporation, credited as fully paid up, 
and as soon as said vendor's shares shall bave been duly allotted, issued, and 
placed In sald Lloyds Bank Limited, or with such other depositary as may 
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be agreed upon the vendor agrées that he wlll convey the propertles above 
described and the whole thereof, together wlth ail the plants, buildings, ina- 
ehinery and appurtenances thereunto belonging or in any wise appertaining 
to the proposed corporation by good and sufficient miuing deeds and tree 
of ail liens, charges and incumbrances whatsoever, thereby vesting in the 
said proposed corporation the fee simple title thereto." The agreement then 
obligates Stratton to give, and, in terms, graiits, to Reed, the promoter, an 
option for 18 montlis to purchase his 2,500,000 shares at the aggregate sum 
of £2,000,000, to be paid for proportionately as the stock is sold by Eeed. 
It then provides that, as soon as the corporation is tormed, the mining prop- 
ertles transferred to it, and Stratton's 2,500,000 shares allotted to him, thèse 
shares shall be placed in the hands of a proper person or banlc in London, 
as trustée, to be agreed upon between Stratton and Ueed, to be dellvered out 
by such trustée to the promoter, lieed, or to the Venture Corporation, with 
the consent of Reed, as the same niay from tinie to time be paid for under 
the terms of Reed's option agreement. The eighth clause of the agreement 
is In words and figures, as follows; 

"Eighth: It is mutually understood that the said option is given for the 
purpose of enabling the promoter by and with the assistance and co-operation 
of the flnancial agent and its allies, connections and associâtes, to sell the 
shares covered by and Included in the said option on the London market 
and the promoter does hereby covenant and agrée that he will account for 
and pay over to the vendor, by himself or through the flnancial agent, sixty 
per cent, of ail monies received or realized from the sale of such stock, over 
and above the par value thereof and when any part of the said stock shall 
be sold for more than its face value a statement of such sales shall be ren- 
dered to the trustées under the said option, and the promoter and flnancial 
agent shall pay to the trustée ail sums to which the vendor is entitled on 
account thereof, for the use of the vendor." 

The last clause of the agreement provides, that Reed may make any such 
agreement as to him seems best with the Venture Corporation, Limited, for 
the purpose of carrying out the enterprise, but that he shall assign no interest 
in the contract to any other corporation or person, except to the Venture Cor- 
poration, Limited. 

The next agreement set out in the replication is between Verner Z. Reed 
and the Venture Corporation, Limited, and is dated iTebruary 9, 1899. This 
agreement recites the substance of the Reed agreement of February 2, 1899, 
and the last clause thereof, conferring upon Reed the right to make such 
agreements and contracts as he may désire with the Venture Corporation, 
and then, in effect, after making provision for a division of commissions 
between Reed and the last-named corporation, substitutes it for Reed in the 
performance of the contract of February 2, 1899. 

The replication next sets out in full the Butcher contract of date April 
27, 1899. This Is the contract set out in the second défense, which bas already 
been analyzed. 

Next follows in the replication an agreement, bearing date April 27, 1899, 
between Stratton and the Venture Corporation, Limited. This agreement, 
after recitlng the making of the Butcher agreement of that date; that Strat- 
ton bas thereby agreed to sell his mining propertles to a limited company 
to be formed, at the priée of £1,000,000, to be satisfled by the allotment to 
him of 1,000,000 fully paid shares, of £1 each, in the limited company; that 
Stratton bas entered Into certain obligations for the payment of certain pre- 
liminary expenses In connection with the formation and reglstration of the 
corporation to be formed — obligates the Venture Corporation to pay thèse 
preliminary expenses for Stratton, and for a period of 18 months to pay 
ail the expenses of the London office, excepting Stratton's salary of £2,000 
per annum ; the same, however, to be reimbursed to the Venture Corporation 
when It shall hâve sold one-half of Stratton's allotment, "as purchase con- 
sidération," and after one-half of the working capital shall hâve been sub- 
scribed as In the agreement later provided for. This agreement next provides 
that Stratton shall deposit in the hands of some person or corporation In 
the city of London, to be agreed upon, the certiflcates for the whole of the 
1,000,000 shares allotted to him "in respect of the considération for the said 
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sale," to be held In trust for delivery to the Venture Corporation or Its order 
as and when the shares are sold and paid for as provided later in the agree- 
ment, and, notwithstandlng the deposit of stock, and the option given the 
Venture Corporation to sell the same, that Stratton shall be entitled to 
exercise ail rights of voting, and ali other rights incident to the ownei-ship 
of so many of the said shares as inay from time to tlme remain unsold. It 
next provides that the Venture Corporation shall for the perlod of 18 Djonths 
hâve the sole option and right of miiking sales of any and ail of Stratton's 
1,000,000 shares of stock. It fixes the priée at which the Venture Corporation 
may sell the 1,000,000 shares of stock. It gives it the right to sell the same 
at such price or priées as it from time to time thinks best, but provides that 
Stratton is to receive £1.16.0 per share until 606,600 shares hâve been sold, 
and thereafter the sum of £2.8.0 per share; the Venture Corporation to hâve 
any and ail surplus above that which Stratton is so to receive, except that, 
if any shares shall be sold by it at a price exceeding £2.10.0 per share, it 
shall pay to Stratton for such shares, in addition to the priée above men- 
tioned, a sum equal to three-flfths of the amount of such excess. This agree- 
ment, among other things, provides that, if any of Stratton's shares shall 
remain unsold at the expiration of the term of 18 months, the certifleates for 
the same shall be immediately delivered over to Stratton by the trustée hold- 
ing the same. 

The replication next sets ont In full the tripartite supplemental agreement 
of May 4, 1899, between Stratton, George Butcher, and Stratton's Independ- 
ence, Limited. This agreement is embodied in the second défense, and has 
already been analyzed. 

The replication next sets out letters of attorney, dated May 4, 1899, exe- 
cuted by Stratton to AVilliam Allen Ramsay, in which, after reciting that he 
had, by the Butcher contract, agreed to sell his mine to a trustée for a cor- 
poration to be called Stratton's Independence, Limited, "for the price of 
£1,000,000, to be satisfied by the issue and allotment to him of 1,000,000 
ordinary shares, of one pound each," and after reciting that by the agreement 
of April 27, 1899 between him and the Venture Corporation, he had grauted 
to that corporation the option to sell any or ail of the shares "forming the 
said purchase considération" at the price and on the terms therein stated, 
and, after reciting the agreement requiring the certifleates for those shares 
to be deposited with a person or corporation to be agreed upou, he désignâtes 
and appoints Ramsay as his attorney in fact, to agrée upon such person or 
corporation (to be called a trustée) to vote his stock from time to time, to 
transfer his shares as required by former agreements either to the trustée 
or purchasers thereof, and generally to represent him (Stratton) when dealing 
with the trustée or the Venture Corporation. Next follows a paper of date 
June 9, 1899, signed by Stratton, per William Allen Ramsay, as attorney in 
fact, designating the Anglo-American Debenlure Company Limited, to be the 
depositary of Stratton's stock, pursuant to t!ie provisions of former con tracts, 
and therewith hands to the depositary certlficates for 1,000,000 shares of the 
stock, with a duly executed transfer of the same Into the name of the trus- 
tée, and authorizes and requests the trustée to forthwith hâve the stock regis- 
tered în its own name. He then uses the following language: 

"I hereby request you to transfer to the Venture Corporation Limited, or 
their nominees, as and when required by them ail or any of the said shares 
which by the accounts delivered to you by The Venture Corporation shall be 
expressed to hâve been sold by them upon The Venture Corporation complylng 
witli the conditions as to transfer and payment which are hereinafter set out." 

"You are to forward to me at Colorado Springs, Colorado, U. S. A., or to 
me at such other place as I may from time to time direct every tliree months 
or oftener if required by me In writlng, an account showing the number of 
shares transferred by you, and the amounts received in respect thereof. You 
are to remit to me, from tlme to time, in such manner and to such address 
as I shall direct and at my risk, ail moneys shown by the above accounts to 
be In your hands belonglng to me." 

Then foUow certain mentioned conditions, stating the amount which the 
Venture Corporation Is to pay to the trustée In order to secure the release 



456 135 FEDERAL REPORTEE, 

of any shares, and also statlng that a certain sum recelved for each share 
of stock sold shall be accounted for to Mr. Verner Z. Reed as he shall direct. 

The replication next sets out an agreement between tbe Venture Corporation 
and Verner Z. Reed. of Colorado Springs, In tlie state of Colorado, of date 
April 18, 1900, wliich, after reciting the terms of some prier agreement be- 
tween them in relation to commissions to be eanied in the sale of Stratton's 
stock, déclares that agreement null, and substitutes another for it. This 
substituted agreement relates exclusively to tbe settlement between Reed and 
the Venture Corporation with respect to services rendered by Reed, and is 
otherwlse Inconsequential. Next follows an agreement between Stratton and 
the Venture Corporation, dated April 18, 1900, designated as "supplemental 
to an agreement of April 27, 1899, between the same parties." ïhis agree- 
ment recites the sale and disposition of 592,500 shares of Stratton's stock on 
the terms of the pre-existing agreement, and that Stratton had received, as 
the proceeds thereof, certain sums of money. Then follows an agreement 
by Stratton to sell the balance of his stock out and out to the Venture Corpo- 
ration "at such a priée as with the cash already received on account of 
sale of shares and dividends already received and to be received by him from 
the Company, shall make up a total inclusive sum of $10,000,000." The 
replication then avers that ail of the foregoing contracts, exeept that of 
February 5, 1899, between Stratton and Reed, were carried out, and "that 
In pursuance of the contracts above set forth, and their full exécution, and 
in accordance with the original agreement and understanding, the said Strat- 
ton dld convey to the plaintlfC the property herein, and did reçoive In full 
satisfaction therefor the full sum of $10,000,000; that In truth and In fact 
the said Stratton never had the bénéficiai ownership or any control or dis- 
position, or even possession, of the 1,000,000 shares of capital stock that for 
a time stood In his name upon the books of the company, but said stock was 
Issued for the sole purpose of carrylng out said original transaction, which 
was to enable the said Stratton to recelve the sum of $10,000,000, although 
apparently receiving 1,000,000 shares of the capital stock of the plaIntIfC com- 
pany." The replication then puts in Issue the allégations of the answer to 
the efCect that the suit was prematurely instltuted, and to the efflect that 
the cause of action did not survive as against the executors. 

Afterwards tbe défendants filed motions (1) to strike out thèse several re- 
plications ; ^nd (2) for judgment in their favor on the pleadings. Thèse mo- 
tions were sustained by the trial court, and judgment was finally rendered 
in favor of the défendants. The case is brought hère by writ of error to se- 
cure a reversai of this judgment. The only assignments of error deemed 
necessary to consider are those challenging the action of the trial court in 
overruling tbe demurrer to the second défense, and finally renderiug a judg- 
ment for the défendants on the pleadings. 

Satnuel Untermeyer, W. H. Bryant, and Charles J. Hughes, Jr. 
(Randolph Guggenheimer, Louis Marshall, C. S. Thomas, and H. H. 
L,ee, on the briefs), for plaintiff in error. 

Elmer E. Whitted and Henry McAllister, Jr. (L,. M. Goddard and 
Newton S. Gandy, on the brief), for défendants in error. 

Before VAN DE VANTER and HOOK, Circuit Judges, and AD- 
AM S, District Judge. 

ADAM S, District Judge, after statîng the case as above, delivered 
the opinion of the court. 

Some argument was made at the bar, as well as in briefs, touch- 
ing the regularity of the practice resulting in the judgment below. 
It is said that plaintifï pleaded f acts in the complaint on which issue 
was joined in the answer. This is true, and, if there had been noth- 
ing more, the case should hâve been tried to the jury. But besides 
the déniai, the défendants pleaded a separate affirmative défense, 



STKATTON'S INDEPENDENCE V. DINES. 457 

complète in itself, in the nature oî a confession and avoidance of 
plaintifï's cause of action. If that défense is good in law, the ac- 
tion is defeated, notwithstanding the gênerai déniai. It is also ar- 
gued that the replication to the affirmative défense puts in issue 
certain averments of fact therein contained, and that the issue so 
made should hâve been tried to the jury. But manifestly, if the 
replication does not avoid the légal effect of the affirmative défense, 
it présents no issue of fact for the jury. The légal sufficiency of the 
affirmative défense, and of the replication in avoidance of it, are the 
real questions to be determined by the court. 

It is also contended that the trial court was not warranted by 
any admissible practice in striking out the replication and rendering 
judgment on the pleadings. The record shows that the replication 
was stricken out and judgment rendered for défendants by one and 
the same order, and that no request was made by plaintifï's counsel 
to file further or amended pleadings. Whether the learned trial 
judge was technically correct in striking out those parts of the repli- 
cation specially applicable to phases of the answer other than the 
second défense, we need not discuss. If, on ail the pleadings, taken 
together, défendants were entitled to judgment, a practice resulting 
only in such a judgment cannot be substantially wrong. In such 
circumstances, motion for judgment on the pleadings is a useful 
and recognized practice. Steinhauer v. Colmar, 11 Colo. App. 494, 
55 Pac. 291 ; Humboldt Mining Company v. American Manufactur- 
ing M. & M. Company, 10 U. S. App. 415, 62 Fed. 356, 10 C. C. A. 
415. 

We are brought, then, to a considération of the substantial and 
décisive questions involved in the case — whether the affirmative 
défense, known in the pleadings as the "second défense," is good in 
law, and, if good, whether it is avoided by the replication. The con- 
clusion reached on thèse questions, if favorable to the défendants, 
will dispose of this case, notwithstanding any or ail other assign- 
ments of error. This défense, fully detailed in the statement of the 
case, is substantially that even if défendants* testator made the 
false représentations concerning his mines, as charged in the coni- 
plaint, the plaintiff was not injured thereby, and sustained no dam- 
ages as a resuit thereof. 

The preliminary contract of April 27, 1899, between Stratton and 
Butcher, known as the "principal agreement," and the subséquent 
ratification of it by the plaintiff corporation after its organization, 
disclose the purpose of the contracting parties to hâve been to or- 
ganize a corporation in London with a capital of £1,100,000 ster- 
ling, divided into 1,100,000 shares, of £1 each, which, when formed, 
should purchase Stratton's mines with 1,000,000 of thèse shares, 
leaving 100,000 of them unissued. The principal agreement bound 
Stratton to make the sale to the corporation when it should be or- 
ganized, and undertook to bind the corporation, when so organized, 
to make the purchase on the terms therein stated, namely, for 1,- 
000,000 shares of its capital stock. Within a reasonable time after 
the exécution of the principal agreement, and in conformity with its 
provisions, plaintifï corporation was organized with the capital 
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Stock as contemplated. The supplemental tripartite agreement 
made after the incorporation of plaintiff bound the corporation to 
make the purchase on the terms stated in the principal agreement. 
Words cannot more clearly express what parties agrée upon, than 
do the words employed in thèse contracts. Referring to the subject 
of the sale then under considération, the parties say: 

"The considération for the said sale shall be the sum of one million pounds, 
to be pald and satlsfied by the issue and allotment to the vendor [Stratton] 
of one million shares of one pound each of and in the said Intended company 
credlted as fully paid up to be numbered 1 to 1,000,000 inclusive." 

Nothing is found in either of thèse contracts remotely suggesting 
that the corporation should pay Stratton any money or further con- 
sidération for his mining properties, excepting the 1,000,000 shares 
of its capital stock ; and nothing is found in them making provi- 
sion for any sale by Stratton of his stock, or for the disposition of 
the proceeds of such a sale, if one should be made. The contracts, 
in plain and unambiguous language, provide for the sale by Strat- 
ton of his mines for a fixed and definite considération. It further 
appears that the sale was made by Stratton, and that 1,000,000 
shares of its capital stock was allotted and issued to him by the cor- 
poration pursuant to the terms of the contracts ; that the corpora- 
tion has never issued any of the remaining authorized stock, except 
7 shares to qualify the incorporators ; and that, when Stratton 
transferred his mining properties to the corporation and received 
his allotment of shares, the corporation had no assets, except the 
properties so transferred to it, and never has since acquired any 
other assets, except the issues, profits, and émoluments accruing 
from the opération of the mines so acquired from Stratton. 

Such is the state of facts upon which the défendants base their 
second défense, and they contend that it appears that ail that Strat- 
ton received from the corporation was shares of stock representing 
in kind exactly what he transferred to it, and that, as a resuit, the 
corporation was not injured or damaged by any false représenta- 
tions, if made by Stratton. If the facts so stated are true — and for 
présent purposes they must be so taken — it appears that, at the time 
Stratton conveyed his mines to plaintifif corporation, it had no good 
will or prestige in business, or other assets that gave its stock any 
value over and above that which the properties actually conveyed 
by Stratton gave to it. In actions of deceit, injury or damage to 
the plaintifif, as a resuit of the fraudulent représentations, is a neces- 
sary prerequisite to recovery. Fraudulent représentations and de- 
ceit, if not productive of injury or loss, are moral, not légal, wrongs ; 
or, as often expressed by law writers, "Fraud, without damage, or 
damage without fraud, gives no cause of action." In Ming v. Wool- 
folk, 116 U. S. 599, 602, 6 Sup. Ct. 489, 491, 29 L. Ed. 740, the Su- 
prême Court, quoting from Baron Parke in Watson v. Poulson, 15 
Jurist, 1111, says: 

"The requisltes to sustaln an action for deceit are the telling of an untruth 
lîDowing it to be an untruth, wlth intent to induce a man to alter his condi- 
tion, and his altering his condition in conséquence, whereby he sustains dam- 
age." 
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After citing several cases in support of the proposition so an- 
nounced, the court, speaking of the case before it, says: 

"Considered, therefore, as an action for a deceit, It Is plain that the case 
must fall, for, concedlng the alleged représentations to hâve been itiade by 
the défendant, and to hâve been false, the plaintiflfs were not induced thereby 
to change their condition, and, moreover, hâve suffered no damage." 

To the same eiïect is the case of Marshall v. Hubbard, 117 U. S. 
415, 6 Sup. Ct. 806, 29 L. Ed. 919. 

In order now to détermine whether plaintiff, in the circumstances 
disclosed by the second défense, sustained any injury or damage, 
it is necessary to advert to the rule governing the measure of re- 
covery in such cases. Whatever may be the measure of damages 
in actions of deceit in other courts, the rule laid down by the Su- 
prême Court of the United States and this court, in harmony there- 
with, is that the measure of damages is not the différence between 
the contract price and the reasonable market value, if the property 
sold or exchanged had been as represented to be. As said by Mr. 
Chief Justice Fuller in the case of Smith v. Bolles, 132 U. S. 125, 
129, 10 Sup. Ct. 39, 40, 33 L. Ed. 279 : 

"The measure of damages vfas not the différence between the contract 
prlce and the reasonable marltet value If the property had been as represented 
to be. * * • What the plaintiff mlght hâve gained is not the question, 
but what he had lost by being deceived Into the purchase." 

In Rockefeller v. Merritt, 76 Fed. 909, 22 C. C. A. 608, 35 L. R. A. 
633, this court had the same question before it, and there entered 
into an exhaustive considération of the authorities, and announced 
the rule that: 

"The true measure of the damages suffered by one who is fraudulently in- 
duced to make a contract of sale, purchase, or exchange of property Is the 
différence between the actual value of that which he parts wlth, and the 
actual value of that which he receives under the contract. It is the loss 
whieli he has sustained, and not the profits which he might hâve made by 
the transaction." 

Smith V. Bolles, supra, and a large number of other cases, are 
there cited in support of the proposition announced. 

The case of Sigafus v. Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. 
Ed. 113, was an action brought to recover damages for deceit al- 
leged to hâve been practiced by the défendant in the sale of a gold 
mine to the plaintifï. Mr. Justice Harlan, in delivering the opinion 
of the court, reviewed extensively the authorities, both English and 
American, concerning the true measure of damages in such cases, 
quoted approvingly from the opinion of Judge Sanborn in Rocke- 
feller v. Merritt, supra, and finally concludes as follows : 

"We adhère to the doctrine of Smith v. Bolles. Upon the assumption that 
the property was not worth what the plalntiffs agreed to give for it, they 
were entitled to hâve • * • a verdict and judgment representiug in dam- 
ages the différence between the real value of the property at the date of its 
sale to the plaintiffs and the prlce pald for It, wlth Interest from that date, 
and, in addition, such outlays as were legitimately attrlbutable to the de- 
fendant's conduct, but not damages coverlng 'the expected fruits of an un- 
reallzed spéculation.' If the plalntiffs were invelgled by the fraud of the 
défendant into purchasiug this mining property, a judgment of the character 
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just îndicated would make them whole on aceount of the loss they sustalned. 
More they are not entltled to hâve at the hands of the law In this action." 

Applying the rule thus authoritatîvely laid down, plaintifï's only 
injury or damage in this case is the différence between the value of the 
1,000,000 shares issned by it to Stratton, and the value of the property 
received in exchange therefor from Stratton. If that which plaintiff 
received is equal in value to that which it paid, clearly, plaintiff sus- 
tained no injury by the transaction. 

» It conclusively appears from the facts pleaded in the second défense 
that ail the issued capital stock was allotted to Stratton for his mines, 
and that this stock had no other or greater value than the properties ac- 
quired from him. The plaintiff acquired the légal title by deed, and 
returned to Stratton, in other évidences of title, ail the bénéficiai inter- 
est in the same property, and nothing more. It therefore gave back, in 
substance, that which it received, and no more. 

Argument is made that the 7 shares allotted from the réservation 
for working capital to the 7 incorporators changes the situation ; but 
this suggestion does not impress us. The value of the 1,000,000 shares 
allotted to Stratton was not increased by the allotment of the 7 shares 
to the incorporators. The second défense under considération contains 
an averment (admitted in the replication) that, at the time of Stratton's 
conveyance to the corporation, it had no assets or property other than 
the mining properties conveyed to it. Obviously, therefore, the trans- 
fer of thèse 7 shares to the incorporators was a formality resulting in 
no substantial increase of assets. 

The conclusion reached on this part of the case follows so logically 
and irresistibly from the established rule governing the measure of 
damages in actions of deceit that we do not deem it necessary to at- 
tempt to harmonize or apply the many English and American cases 
to which our attention has been called. It is sufficient to say that they, 
generally speaking, are suits to recover from stockholders unpaid por- 
tions of capital stock, or to hold directors liable for fraudulent disposi- 
tion of capital stock or fraudulent overvaluation of property for the pur- 
pose of defeating some constitutional or statutory enactments against 
fictitious issues of stock, or to hold promoters to liability for secret 
profits, and other cases of like kind. We hâve carefully considered 
those cases, as well as the arguments of counsel resting upon them, and 
iînd in the équitable principles announced in them nothing in conflict, 
but much in harmony, with the conclusion reached in this case. This 
is a case (in many respects différent from any of them) in which a cor- 
poration, as an entity distinct from its shareholders, sues défendants, 
in an action at law, for an injury which it claims to hâve sustained by 
reason of fraud and deceit practiced directly upon it by their testator, 
in the sale of property by him to the corporation. 

For the reasons given, we are unanimously of opinion that the second 
défense, as pleaded, is a good défense to plaintiff's cause of action. 

The question remaining for considération is whether this défense is 
avoided by. facts pleaded in the replication. The contention, as stated 
in the replication, and as argued by counsel, is that contemporaneously 
with the exécution of the Butcher "principal agreement" and the tnpar- 
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tite or "supplemental agreement," which form the basis of the second 
défense, certain other agreements, which are fully set forth in the repU- 
cation, were made by Stratton and others, which disclose that he was 
to, and did, receive from the plaintifï corporation $10,000,000 in money, 
and not 1,000,000 shares of its capital stock, as the considération for the 
sale of his mining properties. What, now, do thèse agreements dis- 
close? The Reed agreement of February 3, 1899, seems to be the initia- 
tion of Stratton's undertaking. Its preamble discloses the ostensible 
gênerai purpose to hâve a corporation formed under the British com- 
panies acts by Reed (who is called the "promoter"), and his associate, 
the Venture Corporation, Limited, "for the purpose of acquiring [Strat- 
ton's mining properties] that the same may be worked, mined and 
operated thereby ; and that the shares of the said Corporation se to be 
formed may be sold on the London market." This agreement then 
provides for the organization of a corporation with a capital of i3,000,- 
000 sterling, divided into 3,000,000 shares, of £1 each ; that 3,500,000 
of thèse shares should be allotted to Stratton "in payment for" his 
mining properties ; that Reed should bave an option, for and during 18 
months, to purchase thèse shares from Stratton at prices specified, and 
that in the meantime thèse shares, after allotment to Stratton, should 
be deposited with some depositary in London, with provisional transfers 
ready for convenient delivery to purchasers; and that, if any of the 
shares should remain unsold at the expiration of the 18 months, the 
same should be returned to Stratton. The next agreement, of Feb- 
ruary 9, 1899, is between Reed and the Venture Corporation, Limited. 
It recites by way of preamble the substantial provision of the Reed 
agreement, and then obligates the Venture Corporation to proceed with 
the organization of the proposed corporation in place of Reed. It then 
assigna to the Venture Corporation Reed's option to purchase Stratton's 
stock in the contemplated corporation, carefully providing for substan- 
tial participation by Reed in the commissions to be earned on sales to 
be made by the Venture Corporation. 

Each of thèse agreements, it will be noticed, discloses two purposes — 
one for organizing a corporation, and the sale of Stratton's mines to 
it.for a certain number of shares of its stock, and the other for selling 
thèse shares, when secured, on the London market. There is nothing 
in either of them remotely suggesting that the corporation, when or- 
ganized, should bave anything to do with the sale of the stock when 
issued, or that the sale should be avoided if the stock should not be 
sold. On the contrary, the sale was to be complète by itself ; the title 
was to be fully vested in the corporation when and as soon as the 
agreed number of shares should be issued to Stratton. Stratton was 
to assume the chances of his agents making the sale of his stock. In 
so far as they failed to do so or to exercise their option within 18 
months, the stock was to be delivered by the depositary back to Strat- 
ton. Moreover, it does not seem to hâve been intended in thèse early 
agreements that $10,000,000 should be the measure of Stratton's re- 
ceipts for stock sold. On the contrary, his minimum was to be 
£3,000,000, and his maximum that much plus 60 per cent, of ail moneys 
realized from the sale of his stock over and above its face value. In 
other words, the original scheme was to sell the mines for a certain 
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fixed amount of the capital stock, and afterwards to so deal with this 
stock on the London market as to realize for Stratton from credulous 
investors (not from the corporation) the largest possible sum. Ac- 
cordingly, giving to thèse first agreements, which, although abandoned, 
are relied upon by counsel as disclosing the original purpose of the 
parties, their plain and natural meaning, it is apparent that the original 
purpose was to make separate transactions of the sale of the mines to 
the corporation, and the sale of the stock to the public. In thèse initia- 
tive agreements we find nothing suggestive of the sale of the mines 
to the proposed corporation on any other terms than for a specified 
number of its corporate shares, and nothing suggesting that the corpo- 
ration should hâve anything to do with the sale of the stock to be 
issued to Stratton. But whatever may hâve been the purpose of thèse 
first agreements, they were never carried into exécution, but were aban- 
doned, and the new scheme evidenced by the contracts of April 27th 
and May 4th was devised. Thèse last-named contracts make no pro- 
vision for disposing of the stock which Stratton should receive for his 
mines. They make no mention of Reed or the Ventura Corporation. 
They relate exclusively to the détails of the organization of an English 
corporation, and to the terms and conditions of the proposed sale by 
Stratton to it. The first or "principal agreement" was one whereby 
Stratton contracted with Butcher, a promoting agent, to sell his mining 
properties to a corporation to be formed. The considération was fixed 
in unambiguous terms as "one million pounds to be paid or satisfied 
by the issue and allotment to the vendor of one million shares of one 
pound each of and in the said intended company, credited as fully paid 
up, numbered one to one million inclusive." The next or supplemental 
agreement was between Stratton, Butcher and the corporation created 
pursuant to the principal agreement, wherein the parties make the 
following récital: 

"Whereas, by ttie principal agreement, It Is provided that one million shares 
of one pound each in the purehasing company ♦ * * shall be allotted to 

the vendor as considération for the sale of the properties therein mentioned. 
* * *" 

Following this and other récitals, the principal agreement made by 
the promoting agent is in terms adopted and ratified by the newiy cre- 
ated corporation, and Butcher, the promoter, is discharged from ail 
liability imposed upon him by the principal agreement. Thèse last 
agreements are complète in themselves, and provide for the organiza- 
tion of à corporation, and the sale of Stratton's mining properties to 
it, and nothing more. 

Another contract, of April 27th, between Stratton and the Venture 
Corporation, relates primarily to the disposition, of Stratton's stock. 
It refers to the agreement of same date between Stratton and Butcher, 
and recites that thereby "the vendor [Stratton] bas agreed to sell to 
the limited company to be formed as therein mentioned the proper- 
ties therein described at the price of £1,000,000 to be satisfied by the 
allotment of 1,000,000 fully paid shares of il each in the said company, 
which is to be called 'Stratton's Independence, Limited,' * * *"; 
and then, for certain considérations in the nature of services to be ren- 
dered and advances to be made by the Venture Corporation, an option 
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for the period of 18 months is given it by Stratton to effect sales of his 
1,000,000 shares, or any part of them, on the terms, namely, f 1.16.0 
per share for the first 666,666 shares, and £3.8.0 for the remaining 
333,334 shares, net to Stratton; the Venture Corporation to retain 
for its commissions ail it may realize above those figures, except that, 
if it should sell any of the shares for a price in excess of iS.lO.O, three- 
fifths of such excess should be accounted for to Stratton. Further dé- 
tails of this agreement are unnecessary for the purposes of this opin- 
ion. 

As in the original abandoned contract between Stratton and Reed, 
so in this, a depositary in the city of London is provided for, to hold 
Stratton's shares, with transfers so arranged as to permit of ready and 
convenient delivery whenever sales should be made. As in that contract, 
so in this, it was distinctly provided that, if any of Stratton's shares 
should remain unsold at the end of the option period, the same should 
be immediately delivered back to Stratton. As in that, so in this, a 
minimum of Stratton's net returns for stock to be sold under the option 
was fixed, but the maximum depended upon the success of the under- 
taking. It thus appears that Stratton, by a contract made between him 
and plaintiff corporation, agreed to, and did, sell his mines for 1,000,000 
shares of its capital stock, and that by another separate contract be- 
tween Stratton and the Venture Corporation, with which the plaintiff 
corporation had no concern, he agreed that the last-named corporation 
might make an attempt to sell thèse shares for him so as to realize 
a libéral commission for itself in so doing, and as much over a fixed 
minimum as possible for Stratton. In the event the attempt should 
fail, Stratton was to keep his stock, or otherwise alienate it, as he 
pleased. Whether the proposed attempt to sell it succeeded or failed 
was of no concern to the plaintiff corporation. The mines belonged 
to it, and the shares to Stratton. They took their chances as to value 
and the ultimate outcome of the property mutually exchanged. 

After the stock was issued to Stratton pursuant to the terms of thèse 
executory contracta, and when he, by the document of date June 9, 
1899, delivered his 1,000,000 shares to the depositary, agreed upon, 
with instructions to facilitate their sale by the Venture Corporation, 
he stated what seems to us to be the true situation resulting from ail 
the prior contracts, as follows : 

"Except as far as may be necessary for the carrying Into effect the arrange- 
ments herein, the said shares are for ail purposes to be considered the abso- 
lute property of me the said W. S. Stratton and ail dlvidenda payable in 
respect of such shares, except those as are sold cum dividend, are to be remlt- 
ted by you to me as I may direct and I or my nominees or my représentatives 
are and am to hâve the sole rlght of voting in respect of the said shares or 
such of them as may from time to tlme be unsold." 

By the contract of April 18, 1900, between Stratton and the Venture 
Corporation, the latter, after reciting that it had already disposed of 
592,500 shares of Stratton's stock under the option contract of date 
April 27, 1899, enters into an engagement, and purchases from Stratton 
ail his remaining stock at such a sum as, with that before then received 
by Stratton for sales made under the option contract, aggregates the 
total sum of $10,000,000. In other words, this final contract shows 
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that, as a resuit of ail the contracts relied upon by plaîntiff in îts rep- 
lication, and of the proceedings taken thereunder, Stratton ultimately 
received $10,000,000 for his stock in the plaintiff corporation. But cer- 
tainly this did not corne about proximately by reason of the contract of 
sale between him and the plaintifï corporation, but rather as a resuit 
of the option contract and its successful exécution. Whether Stratton's 
contract with the corporation was for an exchange of his mines for its 
stock, or for a sale of his mines to it for £1,000,000, to be satisfied by 
an issue of a million shares of its stock (and certainly it is one or the 
other), when the contract was executed and the properties exchanged 
an indefèasible title to the mines was secured by the corporation, and a 
like indefèasible title to the stock was secured by Stratton. Plaintiff 
corporation thereafter, as an independent entity, could operate, sell, or 
otherwise dispose of its properties; and Stratton thereafter, without 
the consent or co-operation of the corporation, could retain or alienate 
his stock at pleasure. If, in alienating any of it, he either directly or 
indirectly deceived purchasers, to their injury, by false représentations 
concerning its value, he became liable to such purchasers therefor. Any 
money which he received for stock sold came from the vendees of the 
stock, and not from the plaintifï corporation. Moreover, plaintifï, 
as an artificial entity, owed no fiduciary obligations to the shareholders, 
except to protect their légal title to shares owned by them by giving 
proper attention to transfers and reissues of shares. 2 Thompson's 
Commentaries on the Law of Corporations, 2, § 2486, and cases cited. 
It was not the duty or within the power of plaintiff corporation to pre- 
vent the Venture Corporation or Stratton from selling any of the stock 
in question for any price they could obtain, and any rights of action 
which might accrue to any purchaser by reason of représentations made 
in so doing in no manner redound to plaintiff. 

In view of the earnest contention of plaintiff's counsel that ail the 
contracts and documents set out in the replication, when taken together 
and properly understood and interpreted, lead to the conclusion that 
the sale was made to plaintiff corporation for $10,000,000 in money, 
we hâve given to them our most patient and careful considération. We 
hâve given the language employed its fair and natural meaning; we 
hâve considered every fair and reasonable inference that may be drawn 
from them; we hâve regarded the rule of construction requiring the 
considération of ail parts of written documents in their relation to each 
other and to the object sought to be accomplished ; and, as a resuit, we 
are unable to find any substantial support for the averment in the repli- 
cation that the real transaction was the plaintiff sold and disposed of 
its capital stock for $10,000,000, and paid over that sum to Stratton 
for his mining properties. It appears incontrovertibly that plaintiff 
had nothing to do with the sale of its stock after it was once issued to 
Stratton, that it never received or had any interest in any of the pro- 
ceeds of such sale, and that the $10,000,000 which Stratton ultimately 
received as a resuit of such sale did not directly or indirectly come from 
the plaintiff, but came from divers individuals who purchased the stock 
from him. Plaintiff, therefore, cannot occupy the attitude in this 
case of having paid any money to Stratton. It exchanged 1,000,000 
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shares of îts capital stock for his mines. What money Stratton received 
came from independent investors in that stock, to whom he may or 
may not be under obligations. 

We hâve also had regard to ail facts well pleaded in the replication, 
other than the contracts and documents set out, and, as a resuit of ail, 
we are unable to find anything in the replication to the second défense 
which is sufficient in law to avoid its légal effect. 

Many other questions are presented by the assignment of errors, but 
their décision either way cannot make the second défense bad or the 
replication good. 

The conclusion is that the learned trial court committed no 
error in rendering a judgment on the pleadings in favor of the défend- 
ants. Its judgment is accordingly affirmed. 
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(Circuit Court of Appeals, Second Circuit. December 20, 1904.) 

NO. 104. 

1. Evidence— Relevanct on Issue or Xeqligence— Habitual Intoxication. 

Where the destruction of a large quantlty of cotton by flre while It was 
piled In and around sheds on a dock was charged to bave been due to a 
course of négligent conduet on the part of the agents and servants of 
défendant, which was in possession of the cotton as carrier, In so pillng 
the cotton as to subject it to unnecessary danger, and as to render It 
diflBcuIt to discover a flre, if one should start, in tlme to stop It; in al- 
lowing cotton to be piled over the fire apparatus provided, so that it could 
not be used ; and in faillng to provide sulFicient or compétent watchmen 
— it was compétent for plaintifC to show that defendant's superintendent 
In charge of the doclc, whose diity It was to attend to such matters, ha- 
bitually became intoxicated and neglected his dutles during the tlme the 
cotton was being placed on the dock. 

2. WlTNESSES— BXAMINATION— RESPONSIVBNESS OF ANSWEB. 

To a question whether the gangways left between piles of baled cotton 
were straight, "or how were they?" an answer which, after stating that 
they were usually straight, added that "sometimes the cotton miglit 
happen to fall ofC and block them a little," was responslve ; the Immé- 
diate question to which the examination was directed being as to whether 
the gangways were so left as to enable watchmen to readily discover a 
flre, should one start In the cotton. 

3. Dépositions— SuPFiciENCT of Objections. 

A gênerai objection to a question asked a witness on the taklng of his 
déposition, as Immaterial and irrelevant, without stating any spécifie 
ground, was properly overruled. 

4. Ereok—Ebview— Admission op Evidence. 

Error cannot be assigned in the appellate court to the admission lu 
évidence of letters, a portion of which was relevant, on the ground that 
other parts were not, where no motion was made to strike out the Irrele- 
vant parts, 

5. Evidence— Rblevanct. 

Upon the Issue as to the négligence of a railroad company In falling 
to employ a sufficient number of watchmen to guard a large quantlty of 
cotton piled upon Its wharf against flre, évidence as to the existence at 
the tlme of labor disturbances relating to men employ ed on sblps loading 
at such wharf was compétent. 
135 F.— 30 
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6. Négligence— Instructions— Peoximate Cause. 

In an action to recover damages for loss of property by flre, whlle In 
defendant's possession as carrier, tiirougti the alleged négligence of de- 
fendant in failing to talîe proper measures for its protection, tlie failure 
of tlie court to speciflcally deflne in its instructions the distinction be- 
tween proximate and remote causes was not réversible error, wliere the 
jury were told that, to authorize a recover^, the défendant must not only 
hâve been négligent, but its négligence must hâve been the "direct cause" 
of the loss. 

7. Teial— Insteuctions— Refusal of Rbquests. 

Instructions requested, although technically correct, are properly re- 
fused where the court, in its gênerai charge, bas covered the ground in 
différent language. 

8. S AME. 

Instructions requested In an action for négligence considered, and held 
properly refused, as either covered by the gênerai charge, or as omitting 
pertinent faets shown by the évidence. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère by writ of error from a judgment of the 
United States Circuit Court for the Southern District of New York, 
entered upon a verdict of a jury, for the sum of $5,047.74, in favor of 
the plaintiff below. 

Rush Taggart, for plaintiff in error. 
Treadwell Cleveland, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. This action is one of a séries of 
cases arising out of a fire which occurred at Westwego, La., a point on 
the Mississippi river opposite the city of New Orléans, on November 12, 
1894, and which destroyed a large amount of cotton there stored on de- 
fendant's wharf and in its cars. The défendant had undertaken to 
transport this cotton from points in Texas to Havre, France. By its 
bill of lading it was exempted from liability for destruction by fire. 

Former décisions discussing the situation and covering various ques- 
tions raised as to the liability of the défendant are reported as follows : 
Texas & Pacific Railway Company v. Clayton, 84 Fed. 305, 28 C. C. A. 
142 ; Id., 173 U. S. 348, 19 Sup. Ct. 421, 43 L. Ed. 725 ; Reiss v. Texas 
& Pacific Railway Company, 98 Fed. 533, 39 C. C. A. 149 ; Texas & 
P. R. Co. V. Reiss, 99 Fed. 1006, 39 C. C. A. 680 ; Id., 183 U. S. 621, 23 
Sup. Ct. 253, 46 L. Ed. 358; Texas & Pacific Railway Company v. 
Callendar, 98 Fed. 538, 39 C. t. A. 154; Id., 183 U. S. 632, 22 Sup. Ct. 
257, 46 L. Ed. 362 ; Maraude v. Texas & Pacific Railway Company, 102 
Fed. 246, 43 C. C. A. 317; Id., 184 U. S. 173, 32 Sup. Ct. 340, 46 L. 
Ed. 487 ; Id., 124 Fed. 42, 59 C. C. A. 562. 

The bill of exceptions challenges certain rulings, charges and re- 
fusais to charge, and spécifie portions of the charge of the court below. 

For the purpose of a satisfactory understanding of the situation, it 
is neçessary to first discuss the arrangenlent of the wharf and buildings 
at Westwego, the course of business theré, and the condition of affairs 
at and priof to the time of jthe fire. The wharf extended along the 
bank of the river. On it were located two covered freight sheds, open 
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at the ends and sides, each about 150 by 360 feet in sîze, known re- 
spectively as Nos. 1 and 2, and separated from each other by an open 
space, not planked, about 50 feet wide. There was one track in front 
of thèse sheds on the river side, and two tracks in the rear, situated at 
a distance from the sheds of 15 feet in front and 10 feet in the rear, 
and prior to November IS, 1894, a great quantity of cotton had been 
accumulating for some weeks at the wharf and in cars in the rear of the 
sheds. On the 12th of Novernber both sheds and a considérable part 
of the intervening space were filled with baies of cotton. There was 
évidence tending to show that there were over 20,000 baies of cotton 
at the wharf; that the baies were piled up as high as possible in the 
sheds ; that the platform was crowded ; that cotton was stowed beyond 
the sheds toward the river, close to the railroad track, and was unpro- 
tected by any covering ; that the sheds were blocked ; and that, while 
there were gangways across the sheds, there were no gangways length- 
wise of the sheds and parallel with the river. There was also évidence 
to the effect that the only appliances provided for use in case of fire 
consisted of a tank connected with hydrants, three in each shed having 
a coil of hose, and a row of barrels with buckets, and some fire buckets, 
and that no instructions had been given to the men in charge of the dock 
as to their use, and no fire drill had ever taken place, and that on the 
night of the fire the hydrant nearest to the place where the fire broke 
out was blocked with cotton. Although the défendant had been noti- 
fied of a fire smouldering in some baies of cotton a short time before, 
and of the increased danger of fire owing to labor troubles, and of the 
great accumulation of cotton at this point, it had reduced the number 
of its watchmen in charge so that on the night in question there were 
but four men in charge of this whole property. The head watchman 
had had no instructions or expérience in the use of fire apparatus, and 
was confessedly incompétent for the duties of his position. 

Upon the trial of a former case, Maraude against this défendant (184 
U. S. 192, 23 Sup. Ct. 340, 46 L. Ed. 487), the Suprême Court reversed 
the décision of this court, which had afiirmed the action of the court 
below in directing a verdict for the défendant and refusing to permit the 
plaintifï to go to the jury on the question of the négligence of the de- 
fendant. The grounds on which the Suprême Court rested its opinion 
were as follows : (1) That the manner in which the cotton was stored, 
in connection with the opération of the locomotives in the immédiate 
nelghborhood of the cotton, which was unprotected by any covering, af- 
forded suiïicient proof to go to the jury that it was such as to prevent 
prompt détection of a fire in season to prevent conflagration. The Su- 
prême Court took the view that, in view of the évidence, a fire might 
hâve smouldered for a considérable period prior to its breaking out 
into fiâmes; that the jury wôuld hâve been justified in drawing the in- 
ference that the sparks from the locomotives falling upon the unpro- 
tected cotton might hâve caused it to ignite ; and that the manner in 
which the cotton was stored, without having gangways extending 
lengthwise through it, so that the présence of fire might be promptly 
detected, would afford ground for the jury to find that such négligent 
storage prevented the seasonable discovery of the fire, because of the 
absence of such gangways, through which it might hâve been properly 
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inspectée!. (2) That the évidence as to the présence of three watchmen 
only to care for such a vast accumMlation of cotton was sufficient to go 
to the jury on the question whether, if an adéquate force of watchmen 
had been on hand, the fire miçht hâve been detected in time to save the 
cotton from destruction. (3) That the évidence that cotton was piled up 
around the posts where the hydrants were situated, and above the coil 
of hose, so that neither was visible nor accessible from the gangway, and 
that no systematic inspection of the fire apparatus and no rules for its 
use had ever been promulgated, furnished reasonable grounds from 
which the jury would be entitled to infer négligence, creating such a 
condition as to conduce to error of judgment, for which the défendant 
should be held responsible. 

The first assignments of error argued relate to the admission of évi- 
dence as to the intemperate habits of one Wilkinson, who was tlie su- 
perintendent in charge of defendant's wharf at Westwego. It was his 
business to inspect the hydrants and hose daily, and to keep the gang- 
ways clear. One of his clerks testified as follows: 

"Q. DId you notice how Wilkinson attended to his dutles? A. Well, he was 
ail right In the first part of the day, but in the latter part he was net so good. 
Used to booze a llttle too much. Q. Where dld he booze? A. Well, that I 
could not say. He used to go off. Of course, I was attending to my duties. 
* * * Q. How early in the day did Wilkinson begin to booze, on the aver- 
age? A. Well, about 11 o'clock he was pretty well loaded. Q. Tou mean by 
that he drank heavily? A. Tes, sir. * • * Q. After 11 o'cloek in the day, 
when you say he was pretly well loaded, did you see him about there attending 
to his duties? A. He would walk around sometimes, maklng a Utile fuss. 
That Is about ail." 

Another clerk testified as follows: 

"Q. Do you know what Mr. Willdnson's habits were as to drinklng? A. 
Tes ; I bave seen him under the influence of liquor many times during the 
day." 

Other testimony to the same effect was admitted, to ail of which 
défendant duly excepted. 

It is unnecessary to discuss the gênerai rule of law as stated by coun- 
sel for défendant, "that évidence of past habits or occurrences is in- 
admissible to prove négligence on the part of the défendant." We 
are not hère concerned with the class of cases where injury bas re- 
sulted from a single spécifie act of négligence of a servant on a speci- 
fied occasion, and where the sole question is as to the conduct of the 
servant on such occasion. Hère the négligence complained of in this 
particular cxjnsisted, inter alla, not in a spécifie act or neglect, but in 
a course of business ; not in anything donc or left undone at the moment 
when the fire was discovered, but in a situation, claimed to hâve been 
produced by continuons négligent acts and omissions, involving a com- 
bination of blocked alleyways, hydrants obstructed by baies of cotton, 
unconnected hose, lack of proper supervision, incompétent servants, etc. 
The évidence as to Wilkinson's previous habits and condition does 
not relate to the question as to whether he was drunk when the fire 
broke out, but was introduced to show that the situation complained of, 
which prevented the use of proper means for seasonably discov- 
ering and extinguishing the fire, was due to his négligence. We 
think the admissibility of this évidence may be tested by a con- 
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sideration of the question as to whether, in view of the existing 
facts, it would hâve been admissible to show that no one had been 
employed to superintend the wharf, or that the person employed 
as superintendent had been absent and had neglected his duties 
during a period prior to the fire, or that he was insane, infirm, or 
otherwise manifestly incapacitated for such position, or tliat he 
had in fact negHgently caused or directed the care and stowage 
of the cotton, or had negHgently supervised its location, and the 
means of discovering and extinguishing fires. "The question is, 
did the servant exercise ordinary care in the exercise of his duties?" 
Barrows on Négligence, 100. And we think it was proper to sub- 
mit to the jury the facts as to his condition during the time while 
such alleged improper stowage and blocking was going on, in order 
that they might détermine whether his condition was such that he 
could not hâve properly discharged his duties. The gênerai rule is 
well stated as follows: 

"Unless excluded by some rule or prlnciple of law, any fact may be proved 
which logically tends to aid the trier In the détermination of the issue. 
Evidence is admitted not because it is shown to be compétent, but because it 
is not shown to be incompétent. No précise and unlversal test of relevancy 
Is furnished by the law. The question must be determined in each case ac- 
c'ording to the teachings of reason and .iudicial expérience. Thayer's Cases on 
Evidence, 2, 3. 'If the évidence ofCered conduces In any reasonable degree to 
establish the probabillty or Improbabllity of the fact In controversy, it should 
go to the jury.' Insurance Company v. Welde, 11 Wall. 438, 440, 20 L. Ed. 
197. The question as to Its admission or rejeetion addresses itself to the court 
as one to be answered with a view to practical rather than theoretlcal con- 
sidérations. The guldlng prlnciple la well stated in Stephen's Digest of the 
Law of Evidence, c. 1, p. 36, in thèse words: 'The word "relevant" means 
that any two facts to which it is applied are so related to each other that, 
according to the common course of events, one, either taken by itself or In 
connection with other facts, proves or renders probable the past, présent, or 
future existence or nonexistenee of the other.' " Plumb v. Curtis, 66 Conn. 
154, 166, 33 Atl. 998. 

Error is next assigned to the admission of the following testi- 
mony : 

John C. Trainor, a check clerk, who had been in the employ of 
the railroad company for about two months prior to the fire, testi- 
fied by déposition as follows: 

"Q. Were the gangways that you hâve stated ran across the shed — ,Were 
they straight, or how were they? A. They were usually straight. Sometimes 
the cotton might happen to fall ofC and blocb them a little." 

Counsel for the railroad company moved to strike out the last 
half of the answer, as not responsive to the question. It appear- 
ing that no objection was taken to the question or answer when 
the déposition was given, the court overruled the objection, and 
counsel duly excepted. Irrespective of the claim that the objec- 
tion should hâve been made at the taking of the déposition, we 
think the ruling was correct. The question was as to the condition 
of the gangways — "how they were" — and the first part of the an- 
swer, as to their usual condition, was not complète without the 
further statement as to their condition when baies of cotton block- 
ed the gangways. The motion to strike out was not based upon 
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the remoteness, incompetency, or immateriality of the answer, but 
solely on the ground that it was not responsive. 

The déposition of one Paul Lecorgne, another check clerk for the 
raiiroad company, was read, and the foUowing questions and an- 
swers were admitted against objection : 

"Q. Did you at any time ever notice how the cotton was pUed around auy 
of the hydrants? A. Well, it was piled ail around about nine tiers higb. 
The cotton was plled hlgher than the hydrants. Q. Where, in relation tô tht*^ 
gangways, were the posts at which the hydrants were? Do you recollect? A. 
The hydrants were sltuated In the center of the shed. Those hydrants 
were supposed to be left In a gangway. Some were, and others were not." 

No ground of objection to the first question was stated. The 
exception to its admission, therefore, need not be considered. The 
second question was objected to on the ground that it was imma- 
terial and irrelevant. The contention now made in support of 
thèse objections is that the testimony was irrelevant because it 
"was not limited to the time of the fire; but the questions them- 
selves in the last two cases, and the answer in the first, showed that 
it related to conditions at any time during the time of the witness' 
employment upon the wharf, and not to the time of the fire, or im- 
mediately anterior thereto, and therefore was prejudicial to the 
défendant." It appears, however, that the first witness had only 
been in the employ of the raiiroad for about two months preceding 
the fire. The date of employment of Trainor, and Lecorgne's state- 
ment, "I worked at this checking business ail the time during Octo- 
ber and November, 1894," would indicate that they were only testify- 
ing to the condition of aiïairs on the dock shortly prior to the fire— 
the gênerai situation alleged to be due to the continuons négligence 
of the raiiroad company, and which it was claimed directly caused or 
contributed to the loss. In the absence of any statement of ob- 
jection at the time of taking the déposition on the ground of re- 
moteness, and of any motion to strike out on said ground, we think 
the testimony was properly admitted, or at least that the gênerai ob- 
jection taken was properly overruled. New York Electric Equipment 
Co. v. Blair, 79 Fed. 896, 25 C. C. A. 216 ; Burton v. Driggs, 20 Wall. 
135, 22 L. Ed. 299 ; Evanston v. Gunn, 99 U. S. 660, 25 E. Ed. 306. 

Error is further assigned to the admission of correspondence be- 
tween Mr. Saterlee, the secretary and treasurer of the défendant, 
and its gênerai manager, and to the examination of said Saterlee in 
connection therewith. Said évidence was objected to as immaterial 
and irrelevant. The objection was overruled, and the défendant 
duly excepted. An examination of this correspondence shows 
that ail of the letters related in part to the situation of the cotton 
at Westwego, and to its accumulation there. This portion was 
certainly compétent to show the knowledge on the part of defend- 
ant's officers of the increasingly dangerous conditions prevailing at 
Westwego, in connection with the évidence of its failure to take 
proper steps to remedy the situation. It is true that some of the 
correspondence related' to other matters, but, inasmuch as no motion 
was made to strike out the relevant portions, the exception cannot 
be hère taken to the correspondence on the ground that it was in- 
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compétent and immaterial. Noonan v. Caledonia Mining Co., 121 
U. S. 393, 7 Sup. Ct. 911, 30 L. Ed. 1061. 

Error is next assigned to the admission of certain correspondence 
between the principal of a détective agency and the defendant's 
freight agent in regard to the outbreak of a fire on the wharf at 
Westwego on October 23d, prier to the présent fire. This évidence 
contained a number of irrelevant hearsay statements, which were 
not proper for the considération of the jury. Otherwise the letters 
were compétent to show the knowledge of the défendant as to this 
prior fire. The admission of said correspondence was objected to, 
but no ground of objection was stated, and no motion was made 
to strike out the irrelevant testimony. The objection, therefore, 
need not be considered. Noonan v. Caledonia Mining Co., supra; 
Burton v. Driggs, supra. 

Furthermore the court charged the jury on this point as follows : 

■'Tlie statements made In the Boylan report regarding the flre at Westwego 
on October 24th, which were read to you by Mr. Cleveland, are not to be taken 
as proof of the facts therein stated. The report was admitted simply as évi- 
dence of notice to the défendant respecting that fire, and you must disre- 
gard the statements therein contained in making up your verdict." 

The exception must therefore be overruled. 

Error is next assigned to the admission of évidence as to labor 
disturbances at New Orléans, on the ground that thèse disturbances 
had nothing to do with the laborers emp.loyed at Westwego. West- 
wego is, however, situated opposite the city of New Orléans. There 
was évidence to show that thèse labor troubles had been caused by 
the employment of colored men on the ships, and that thèse ships 
were constantly docked and loading at Westwego. This testimony 
was introduced for the purpose, as stated by counsel, of raising the 
question whether, in view of said labor troubles, the défendant 
should not bave increased the number of watchrtien after the first 
fire. Upon motion of counsel for défendant that the testimony in 
regard to the labor troubles be stricken from the record, the court 
said as follows : 

"It hardly strilîes me that the testimony in référence to the labor riots 
should be expunged from the record, following the suggestion that the gentle- 
man has just made. To a certain estent, it has a bearlng upon the précau- 
tions which your clients should hâve taken In the préservation of the eotton — 
the fact that they knevr." 

The admission of the évidence as thus limited was proper, and 
the exception is overruled. 

Error is fufther assigned to various refusais of the court to 
charge as requested by the défendant. 

Under the exceptions to the refusai to charge requests 4, 13, 14, 
and 14a, the preliminary objection is made "that there is an entire 
absence of any définition of direct or proximate cause," and "that 
the court did not in its charge in any way convey to the jury any 
idea as to this distinction between a proximate and a remote cause." 
No statement of the distinction between a proximate and a remote 
cause was formulated in the requests presented, and no request for 
such définition was embodied in the requests to charge. No défini- 
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tïon of proxîmate cause was included in the requests, except such 
as îs contained in request No. 13, which was as foUows : 

"(13) You are Instructed that not only must the plaintifï herein prove négli- 
gence upon the part of the défendant company In caring for the protection 
of sald cotton agalnst flre, but said plalntifC must show by a prépondérance 
of évidence that the négligent act was the proximate or direct cause of the 
loss of sald cotton by flre. The mère proof of a négligent act, without show- 
iug that said act was dlrectly connected wlth, and was the immédiate or 
proximate cause of, said flre, would not be sutflcient évidence of the negligenco 
of the défendant, for whlch It would be Ilable in this case. Within the mean- 
ing of the law, the proximate or direct cause of a loss is such a cause as that 
without such cause the loss could not bave cccurred." 

In this request, and in requests 1 and 5, the words "proximate" 
and "direct" are treated as synonymous or équivalent words, or, 
taken together, as in the first request, are used as a mutually qual- 
ifying and explanatory term. 

In conformity to said requests, the court charged the jury as fol- 
lows : 

"Was the défendant négligent In regard to Its care and custody of the cot- 
ton in suit? And if you shall détermine that it was so négligent, was that 
négligence the direct, proximate cause of the loss of the cotton? * * * 
The question for the jury to consider hère Is the situation In Its entirety. 
Was the défendant, under ail the existing circumstances and surrounding cir- 
cumstances, on the nlght of November 12, 1894, guilty of négligence which 
dlrectly resulted in the destruction of the cotton? Is the question for the 
jury to consider. * * ♦ In order to détermine whether or not the défend- 
ant bas been négligent In this case, and whether that négligence was the 
direct cause of the loss, you must flrst détermine what the facts are. • • * 
The burden of proof to establish the UablUty of the défendant for the loss 
of the cotton In suit is at ail times upon the plaintlff, and It Is incumbeut 
upon the plaIntifE to prove by a prépondérance of évidence the act or acts of 
négligence complained of against the défendant, and to show that such act 
or acts of négligence — some or ail of them— contributed dlrectly to the loss 
of the cotton. • * • other négligent acts must be coupled therewith 
before the jury is entitled to flnd that the négligence directly contributed to 
the loss of the cotton. * • • The plaintlff was under no obligation to show 
the origin of the flré. He must, however, establish such facts as wlU warrant 
the Inf erenee that the défendant was négligent in respect to the cotton, and 
the further Inference that because of that négligence the flre either origlnated 
or was allowed to spread, and thus to destroy plaintiff's cotton; * • • 
and, if from thèse facts you are enabled to draw the conclusion that the de- 
fendant was guilty of such négligence as directly and proximately contributed 
to the loss of the cotton in suit, your verdict should be for the plaintlff." 

Also, in the portion of the charge quoted above, the court, ajfter 
reviewing the spécifie allégations of négligence, said: 

"W^hether ail or any of such facts, if they show négligence, show that kind 
of négligence which contributed directly and proximately to the loss of the 
cotton." 

An examination of text-books and décisions on this question 
shows the difficulties in the way of framing such a définition of 
proximate cause as would hâve enlightened the jury and helped 
them in the décision of this case. 

The Suprême Court of the United States says: 

"And we hâve had cited to us a gênerai revlew of the doctrine of proximate 
and remote causes as it has arisen and been decided In the courts In a great 
variety of cases. It would be an unprofitable labor to enter Into an examina- 
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tlon of thèse cases. If we could deduce from' them the best possible expres- 
sion of the rule, it would remain, after ail, to décide each case largely upon 
the spécial tacts belonging to it, and often upon the very nicest discrimina- 
tion." Insurance Company v. Tweed, 7 Wall. 44, 52, 19 L. Ed. 65. 

"No gênerai rule for determining when causes are proximate, 
and when remote, has yet been formulated." 7 American & Eng- 
lish Encyc. of Law (2d Ed.) 382 ; Spaulding v. Winslow, 74 Me. 534. 

In Fairbanks v. Kerr, 70 Pa. 86, 10 Am. Rep. 664, the court says : 

"Many cases Illnstrate, but none deflne, what is an immédiate or what is 
remote cause. Indeed, such a cause seems to be incapable of any strict défini- 
tion whlch wIU suit in every case." 

Judge Cooley, in his work on Torts, dévotes several pages to 
propositions illustrating the principle, and approves the following 
définition from Addison on Torts : 

"If the wrong and the resulting damage are not known by common ex- 
périence to be naturally and usually in séquence, and the damage does not, 
aceordlng to the ordinary course of éventa, follow from ths wrong, then the 
wrong and the damage are not sufflclently conjolned or concatenated as cause 
and effect to support an action." 

"Proximate" is defined as "lying or being in immédiate relation 
with something else," and as synonymous with "direct" or "immé- 
diate." "Proximate cause : The nearest, the immédiate, the direct 
cause; the efficient cause." Anderson's Dictionary of Law, 155. 
The word "direct" is defined as meaning "free from intervening 
agencies or conditions; hence characterized by immediateness of 
relation or of action." Standard Dictionary. And this is the 
meaning of a proximate cause, as stated by the Suprême Court in 
Milwaukee & St. Paul Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 
256, where the court says : 

"The Inquiry must therefore always be whether there was any interraediate 
cause, disconnected from the primary fault, and self-operatlng, whlch pro- 
duced the Injury." 

A proximate cause is one from which the injury follows as a di- 
rect and immédiate conséquence. It is the dominant cause — the 
one that necessarily sets the other causes in opération. Cooley 
on Torts, 73 ; Insurance Company v. Boon, 95 U. S. 117, 24 L. Ed. 
395. 

If the court had seen fit thus to define proximate cause, and had 
further explained to the jury that it was not necessarily the nearest 
in time or place to the catastrophe, and that merely incidental 
causes are not proximate, or that, when "the wrong and damage 
are not sufficiently conjoined or concatenated as cause and effect 
to support an action," the cause is remote, or had stated the law 
still more elaborately as laid down in text-books and décisions, the 
objection now under considération would hâve been obviated. 
But the object of a charge is to state the law applicable to the 
facts in such plain and simple language that it may be fully under- 
stood and intelligently applied by the average juror. And wt 
think it is at least doubtful whether the jury in the case at bar 
would hâve derived any clearer idea of the law from such elaborate 
définitions in a charge, qualified as they must be by a statement of 
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the éléments of tîme, conjunction of wrong and damage, inter- 
vening agencies, efficient as distinguished from instrumental causes, 
etc. If the court had further stated or illustrated the doctrine in 
its charge, it is doubtful whether such statement would hâve been 
sufficiently comprehended to be accurately applied, if sufficiently 
comprehensive to be accurate. We think, under the circumstances, 
that its failure so to do was not réversible error. The kind of nég- 
ligence which contributed directly and proximately to the loss of the 
cotton, and "was the direct cause of the loss," and "directly resulted 
in the destruction of the cotton," would be to the mind of the aver- 
age juror the immédiate and efficient cause, without intervening 
causes, and therefore the proximate cause. If the court had char- 
ged the jury in the language of the Suprême Court in Scheffer v. 
R. Co., 105 U. S. 249, 26 L. Ed. 1070, the défendant would hâve had 
no ground of exception to the failure to define proximate cause. 
Said language is as follows: 

"In order to warrant a flndlng that négligence or an act amountlng to 
wanton wrong is the proximate cause of an injury, it must appear that the 
Injury was the natural and probable conséquence of the négligence or wrongful 
act, and that it ought to hâve been foreseeu In the light of the attending cir- 
cumstances." 

But the court went further than this, and charged, m effect, that, 
in order to establish liability on the part of the défendant, it must 
appear that the négligence directly and proximately contributed to 
cause the loss. 

We think, on the whole, that the language of the charge was 
quite as favorable to défendant as was required, under the circum- 
stances. 

But it is argued that counsel were entitled to hâve the jury in- 
structed as to whether certain spécifie things were proximate or 
remote causes, as requested in requests 4, 14, and 14a. Thèse re- 
quests coyer the alleged négligence in the management of the wharf, 
the stowing and protection of cotton, the inadequacy of the force 
of watchmen, and the insufficiency of the apparatus for extinguish- 
ing fires. The charge of the court had fully covered the gênerai 
propositions of law applicable to the case, and had instructed the 
jury to consider the situation in its entirety, and to détermine the 
question of defendant's négligence, and whether such négligence, 
if found, was the direct and proximate cause of the loss. The 
court was not bound to charge, as requested, 4, 14, 14a, and 19, 
assuming those requests to be technically correct, because they sin- 
gled out particular circumstances, omitting others of equal im- 
portance, when the gênerai charge of the court had sufficiently 
covered the whole situation. The gênerai rule applicable to this 
subject is well settled by the décisions of this court and of the 
United States Suprême Court: 

"It Is much the better practice to refuse to give instructions to the jury, 
the substance of which has aiready been stated in the gênerai charge, than to 
repeat the same charge in différent language, although the charge requested 
may be technically correct as an abstract proposition of law, for a multitude 
of instructions, ail stated in différent language and meaning the same thing, 
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tends ratber to confuse than to enlighten the minds of the jury." New York, 
Lake Erie & W. E. Co. v. Winter's Adm'r, 143 U. S. 60, 75, 12 Sup. Ct 356, 
36 L. Ed. 71. 

Rio Grande Western Raihvay Co. v. Leak, 163 U. S. 280, 16 Sup. 
Ct. 1020, 41 L. Ed. 160 ; Grand Trunk Raihvay Co. v. Ives, 144 U. 
S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Texas & Pacific Railway 
Co. V. Codv, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132 ; Penn- 
sylvania R. Co. v. Palmer, 127 Fed. 956, 62 C. C. A. 588. 

The fifth request to charge, which was refused, is as follows : 

*'(5) If the jury find that there was any delay in forwarding the cotton 
fi'omWestwego by reason of the négligence of the défendant railway Company, 
or by reason of the failure of the océan carriers to send for and take away 
the cotton as it was recelved at Westwego, and that but for the defendant's 
négligence in failing to forward the cotton from Westwego, or the océan 
carrier's failure to recelve and take It away, It would" not bave been in the 
cars or under the sheds at the time the flre occurred, such négligent delay in 
forwarding would not make the défendant liable in this case, for the reason 
that such négligent delay would, in law, be the remote, and not the direct and 
proximate, cause of the destruction of the cotton." 

We think défendant was entitled to this charge. It states the 
law as laid down by the Suprême Court of the United States in Rail- 
road Company v. Reeves, 10 Wall. 176, 19 L,. Ed. 909 ; and inasmuch 
as the jury might, on the évidence, hâve found négligent delay, 
without instructions that such delay was not the proximate cause, 
they might hâve been misled into rendering a verdict for plaintifï 
on the ground of delay. The question is whether this request was 
practically covered by the charge of the court. The court charged 
the jury, inter alia, as follows: 

"Ail the varions questions relating to the accumulation of cotton on the 
Westwego wharf just prier to the flre ; the sufflciency and efllciency of the 
(•are and custody of the cotton by day and by night ; whether the watchmen 
at night, if sufficient, were compétent, as flremen, to protect the cotton from 
fire ; whether it was necessary that those in charge of the cotton should bave 
been given reasonable instructions, at least, In the way of managing the fire 
apparatus ; whether the varions appliances for extinguishing the flre were 
such as should hâve been provided under the circumstances as they then 
existed ; whether access to the appliances was rendered difficult by the man- 
ner in which the cotton was piled : whether the appliances themselves could 
be properly handled, under thé circumstances of the case, by those within 
reach of the cotton on the night of the fire ; whether any other facts upon 
which the plalntifC may rely to establish négligence on the part of the de- 
fendant do, in your minds, accomplish that resuit; and further whether ail 
or any of such facts, if they show négligence, show that kind of négligence 
which contributed directly and proximately to the loss of the cotton. Ail 
thèse questions, as I said a minute ago, are for you to décide, and upon that 
décision your verdict will rest." 

If this were ail that the court had said upon this question, there 
might be ground for holding the exception well taken. But in its 
charge the court, after having fully explained to the jury the rule 
as to reasonable care, also said as follows: 

"In order to flnd the défendant free from négligence, the jury must find 
that the degree of care exercised on the night of November 12, 1894, was coni- 
mensurate wlth the risk as it then existed. The accumulation of cotton on 
the Westwego wharf at the tlme of the fire, no matter for what reason it had 
accumulated, is not alone and by itself enough, even if found to be an act of 
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négligence, upon which to base a verdict for the plaintiff. Otber négligent aots 
must be coupled therewlth before the jury Is entitled to ûnd tbat tbe négli- 
gence dlrectly contributed to the loss of the cottoa" 

The exception is therefore overruled. 

The sixteenth request is sufficiently covered by the charge of the 
court. 

The eighteenth request to charge is as follows: 

"(18) Defendant's servants engagea upon sald wharf were only called upon 
to exercise and use ordinary care, and when suddenly called upon in an emer- 
gency of the discovery of a flre in the cotton tbey are not to be held to the 
exercise of the same degree of caution as In other cases, nor Is the défendant 
to be held liable because of a failure to exercise the best judgment which the 
case rendered possible. If, when confronted wlth the sudden emergency of 
the discovery of the flre, the watchmen employed by the défendant used their 
judgment, and undertook by the aid of the appllances furnished by it to ex- 
tinguish the flre, the défendant would not be liable, even If you flnd tbat the 
watchmen dld not employ the flre extlnguishing apparatus to the best ad- 
vantage, or exercise the best judgment in using the same," 

We think this request was properly refused because it failed to 
contait! any référence to the fact that, if the condition which con- 
duced to the alleged error of judgment was the direct resuit of the 
négligence of the défendant, then it would be liable therefor. Ma- 
raude V. Texas & Pacific Railway Co., supra. 

The judgment is afïirmed, with costs. 



COOPER v. BRAZBLTON et al. 
(Circuit Court of Appeals, Fifth Circuit March 7, 1905.) 

No. 1,358. 

1. COBPOBATiONS— Actions— FoREiGN Cokpobations— Service of Pbocess— 

Agents. 

A président of a bank to which borrowing members of a foreign build- 
ing and loan association were aceustomed to pay dues and other charges 
to be forwarded to the home oflace of the association, but which was 
without authority from the association to make collections and remlt- 
tances, and merely performed the work in the course of a gênerai banking 
business, was not, after the association was In course of liquidation and 
the bank was transacting no business for It, the agent of the association 
for the pur poses of service of process. 

[Ed. Note. — Service of process on foreIgn corporations, see note to In 
re Eggert, 43 C. C. A. 3.] 

2, JUDGMENTS— FOBBIGN JUDQMŒNTS— JUBISMOTIONAL REOITAIB— CONTBADIO- 

TION. 

Neither the constitutional provision requlring full faith and crédit to 
be given In each state to the public acts, records, and judlclal proceedlnga 
of every other state, nor the act of Congress passed In pursuance thereof, 
prevents inquiry in the courts of one state into the jurlsdictlon of a court 
of another state by which a judgment was rendered ; but the record of such 
judgment may be contradlcted as to the facts necessary to glve the court 
jurlsdictlon, and If It be shown that such facts dld not exlst either as 
to the subject-matter or the person or thlng involved In the lltlgatlon, 
the record of the judgment will be a nulllty, although it may recite that 
such facts dld exist. 
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3. Same— Attack in Fedeeal Court. 

The jurisdictlon of a state court to render a judgment offered In évi- 
dence in a fédéral court sltting In the same state is open to attack. 
[Ed. Note. — For cases In point, see vol. 30, Cent. Dig. .Judgment, § 1505.] 

4. Building and Loan Associations— Stockholders and Bobrowees— Con- 

steuction of contbact. 

Défendant subscribed for shares of stock in a building and loan asso- 
ciation, to be paid in monthly installments, and received a certiflcate 
therefor. About a month after making this siibscription lie borrowed a 
sum of money from the association, giving a bond bearlng 10 per cent. 
. interest per annum, payable montlily in advance, to évidence the indebt- 
edness which was secured by an assigument of the stock. HeM, that the 
transactions were independent and distinct, and, in the absence of fraud 
or other vitiating eircumstance, were to be performed according to thelr 
terms, and défendant could not complain of tbe application of payments 
made by him to his liability on his stock dues in accordance with the 
terms of his subscription and the loan coutract, and contend that they 
should be credited on the bond. 

5. USUET— COLOBABLB TBANSACTIONS. 

A transaction in the form of a flctitlous building contract, by whIch a 
house was to be coustructed for $1,200, but which was in fact a loan of 
$800, made in considération of a note for $1,200, payable in 60 monthly 
Installments, and providing that installments not paid when due should 
bear Interest at 10 per cent, from the date due until paid, and that, if 
any Installment became due and remained unpaid, the whole sum remain- 
Ing should become due and payable — was usurious. 

6. ESTOPPEL— INDUCEMENT TO PUBOHASE INOUMBEANCES— DENIAX OP VALIDITY 

OF Same. 

Where borrowers, in applying for a loan to pay ofiC incumbrances, in- 
duced the lender to purchase such incumbrances in reliance on représenta- 
tions as to their existence, they could not, as against thé lender, claim 
that the incumbrances arose ont of a usurious transaction, nor could 
they deny that the amount which they represented as due- was actually 
due thereon. 

7. HOMESTBAD — LiENS— VALIDITT. 

Under Const. Tex. art. 16, § 50, providing that no mortgage or lien on 
a homestead shall be held valid except such as is created for purchstse 
money and improvements, a purported mechanlc's lien on a homestead, 
giren simply to secure a usurious loan of money, is void, notwithstanding 
récitals therein, stating that it is given for labor and material advanced 
by the lender for improvements on the borrower's homestead. 

8. BsTOPPEL— Notice of Defeots. 

Oonst. Tex. art. 16, § 50, prohibits the création of liens on a homestead 
other than for purchase money and improvements. A borrower, in apply- 
ing for a loan on his homestead, in order to pay ofC a mechanlc's lien, 
stated that the house on his homestead premises was erected in 1893. 
The contract which was supposed to croate the lien recited that it was 
for the érection of the house, and was not executed until 1894. The 
lender examined this contract before making the loan or purchasing the 
lien. Eeld, that the lender was put on notice of the invalidity of the 
lien, and the borrower was not estopped to assert the same. 

9. Homestead— Liens fob Impbovbmknts — ^Attoeney'8 Fées. 

Attorney's fées provlded for In a note, secured by a mechanlc's lien, for 
Improvements on a homestead, cannot be enforced against the homestead. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

Le Roy A. Smith and Drew Pruit, for appellant. 
John B. Scarborough, for appellees. 
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Before PARDEE and McCORMICK, Circuit Judges, and 
MEEK, District Judge. 

MEEK, District Judge. Lawrence Cooper, receiver of the South- 
ern Building & Loan Association, filed suit against J. S. Brazelton 
and his wife, Laura P. Brazelton, in the United States Circuit Court 
for the Western District of Texas, and asked a decree for certain 
indebtedness alleged to be due him as such receiver, and evidenced 
by a certain bond; and to establish and foreclose two certain me- 
chanics' liens alleged to exist upon the homestead of the défend- 
ants, and given to secure an original indebtedness, now represented 
by the bond; also to establish and foreclose a lien upon certain 
shares of stock of the Southern Building & Loan Association, given 
as collatéral security for the payment of the bond. The défendants 
answered, and, without setting forth their allégations and défenses 
in extenso, they may be summarized as foUows : (1) By way of 
spécial answer a plea of res adjudicata was interposed; (2) pay- 
ment was alleged; (3) that the contract of indebtedness was af- 
fected with usury; (4) that one of the mechanics* liens sought to 
be established and foreclosed on their homestead was invalid. The 
facts and the contentions of the respective parties will be stated in 
the course of the opinion. 

The appellees' plea of res adjudicata interposed as an answer to 
appellant's cause of action stands at the threshold of the case, and 
should be first considered. The former adjudication relied upon by 
the appellees was the resuit of a suit instituted by them, as plain- 
tifiEs in the district court of McLennan county, Tex., against sev- 
eral défendants, one of the number being the Southern Association. 
The judgment in that case decreed the indebtedness represented by 
the bond which is the basis of tliis action to be fully paid and dis- 
charged. It also canceled, annulled, and avoided the liens sought 
by appellant's bill to be foreclosed. The Southern Association was 
a foreign corporation, organized under the laws and domiciled in 
the state of Alabama. Jurisdiction is alleged to hâve been acquired 
and exercised in this suit by virtue of the service of citation upon 
it by serving one W. W. Seely as its agent. The judgment recites 
that the Southern Association "had been duly and legally cited" in 
the action. No appearance or answer was made by the association, 
and judgment was taken against it by default. 

The jurisdiction of the district court of McLennan county to ren- 
der this judgment depended upon whether or not Seely was the 
agent of the association at the time of service, and the fact of his 
agency is controverted. W. W. Seely was the proprietor and prési- 
dent of the Waco State Bank. The Southern Association had a 
membership at Waco ; that is, parties resided there who were share- 
holders in and borrowers from the association. At the instance and 
for the benefit of thèse the Waco State Bank received and remitted 
to the association at Huntsville, Ala., dues and other collections 
made from them. Whoever happened to be at the collection win- 
dow in the bank received the money and rèceipted for the amount 
in a passbook held by the member. No authority had been given 
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by the association to Seely or the bank to make thèse collections and 
remittances, nor had instructions been given as to the handling of 
them. The work seems to hâve been performed simply in the 
course of a gênerai banking business. But even this course of busi- 
ness had ceased prior to the time of the institution of this suit in the 
State court. The affairs and property of the association had there- 
tofore been placed in the hands of appellant as receiver, and the 
association was not transacting any business of any character. Its 
officers and agents had been enjoined from representing it, or tak- 
ing any action whatsoever with relation to its affairs. We do not 
believe, under thèse circumstances, service on the association by 
service on Seely as its agent could be considered effective and valid 
service, sufficient to support the jurisdiction the district court as- 
sumed and exercised in this case. 

In the course of the opinion in Cooper v. Newell, 173 U. S. 555, 
19 Sup. Ct. 506, 43 L. Ed. 808, Chief Justice Fuller says : 

"In Thompson v. Whitman, 18 Wall. 457, 21 L. Ed. 807, a leadiiig case in 
this court, it was ruled that 'neither the constltulioiial provision that full 
faith and crédit shall be given in each state to the public acts, records, and 
judlcial proceedlngs of every other state, nor the act of Congress passed in 
pursuance thereof, prevents an inquiry into the jurisdiction of the court by 
which a judgment ofCered in évidence was rendered' ; that 'the record of a 
Judgment rendered in another state may be contradicted as to the facts neces- 
sary to glve the court jurisdiction ; and, if it be shown that such facts did 
not exist, the record will be a nullity, notwlthstauding it may recite that they 
did exist' ; and that 'want of jurisdiction may be shown either as to the sub- 
ject-matter of the person, or, in proceedings in rem, as to the thing.' " 

It is also a well-settled rule that the question of jurisdiction is 
open to inquiry when the judgment of a court of the state cornes un- 
der considération in a court of the United States sitting in the same 
state. Cooper v. Newell, 173 U. S. 555, 19 Sup. Ct. 506, 43 L. Ed. 
808 ; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. 
Ed. 517 ; Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. It is shown 
to our satisfaction that jurisdiction was not vested in the district 
court of McLennan county, Tex., to render this judgment against 
the Southern Association, and its action will therefore be considered 
as a nullity. 

In February, 1896, J. S. Brazelton subscribed for 24 shares, of 
the par value of $50 each, of the capital stock of the Southern Asso- 
ciation, for which a certificate was issued to him. Thèse shares 
were to be paid for in monthly installments of 35 cents per share. 
Subsequently, in March, 1896, he and his wife made written appli- 
cation to the association to purchase and carry for them certain 
outstanding indebtedness against their homestead, and represented 
such indebtedness to be secured by mechanics' liens. The associa- 
tion advanced $1,000 for this purpose, and purchased such outstand- 
ing indebtedness and the liens securing same. In considération of 
the advance of $1,000 and the renewal of the indebtedness, the ap- 
pellees gave their bond to the association in terms and figures as 
f ollows : 
"$1000.00. Waco, Texas, March 28, 1896. 

"Eight years after date we promise to pay to the Southern Building and 
Loan Association, a corporation organized under the laws of the State Of 



4:80 135 FEDERAL REPORTER. 

Alabama, the sum of one thousand ($1,000.00) dollars, wlth Interest thcreon, 
at the rate of ten par cent par annum, from data, payable monthly, in ad- 
vance, on the first day of each month; and In event default is made in the 
payment of this obligation when the same becomes payable, and it is placed 
in the hands of an attorney for collection, then an additional amount of ten 
per cent on the principal and interest of this obligation shall be added to 
same as attorney's fées; and we transfer and assign as collatéral securlty 
certificate No. 12,359 in sald association, issued to us for 24 shares. 

"And It is hereby stipulated and agreed that in the event we fail to pay 
said interest on sald indebtedness, or the instalmeuts on said shares for a 
period of three months, than the said entlre indebtedness shall become due 
and payable, and sald shares shall become forfeited to said association, under 
its by-laws. 

"It is expressly understood that this obligation is glven as a renewal of 
certain indebtedness owing by us to said association, and secured by two 
mechanic's liens on certain real estate described in the deed of trust executed 
as collatéral hereto. 

"Witness our hands this the 28th day of March, 1896. 

"J. S. Brazelton. 
"Laura P. Brazelton." 

In accordance with its provisions, the shares of stock were trans- 
ferred and assigned to the association as collatéral security for the pay- 
ment of the hond. Subséquent to his purchase from it of the shares 
of stock and the making of this bond, Brazelton paid to the Southern 
Association the sum of $1,304.45. This amount was applied by the 
association to payments of stock dues and to payments of interest and 
premium charges on the advance of $1,000 made for him. Appellees 
contend that they are entitled to crédit on their bond of the amount paid 
by Brazelton on his stock subscription ; that Brazelton did not désire 
to become a bona fide shareholder in the association, and was compelled 
to subscribe for shares in order to secure a part of the loan or advance 
made on his behalf. This contention cannot be upheld. The subscrip- 
tion for the stock by Brazelton and the subséquent loan or advance of 
money in his behalf were two separate and independent transactions, 
and he cannot be heard to deny the validity or effectiveness of légal 
contracts entered into by him. It is neither alleged nor attempted to 
be shown that any fraud was perpetrated upon him, or that he is non 
compos mentis, and therefore must be held to a performance of his 
contracts. Andrus v. People's Loan & Savings Association, 94 Fed. 
575, 36 C. C. A. 336 ; Manship v. New South Building & Loan Asso- 
ciation (C. C.) 110 Fed. 854; Association v. Abbott, 85 Tex. 224, 
20 S. W. 118. Only in event the subscription for shares of stock by 
Brazelton and the loan or advance to him and his wife were considered 
as one transaction, resulting in the amounts paid in stock subscriptions 
being applied as payments on the advance or loan, could the transaction 
be held to be usurious, as the bond for the advance or loan simply 
calls for 10 per cent, interest, payable monthly in advance, from the date 
of the making until the same is satisfied. 

Six hundred of the $1,000 advanced at the request of the appellees 
was used by the Southern Association in the purchase of an indebted- 
ness and purported mechanic's lien held by the Texas Building & Loan 
Association bf Corsicana, Tex., against the homestead of the appellees. 
It is the contention of the appellees that the transaction by which they 
became indebted to the Texas Association was tainted with usury, and 
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that their obligation in the hands of the appellant is affected with this 
vice. The facts of this transaction, as disclosed by the record, are as 
follows : In April, 1893, J. S. Brazelton and his wife, Laura P. Brazel- 
ton, purchased certain lots in the city of Waco for a homestead. A 
house was erected on thèse lots during the month of December, 1893, 
which was occupied as a résidence by them on January 8, 1894. Subsé- 
quent to the érection of the house and the occupancy of the premises as 
a homestead, and on January 18, 1894, Brazelton and his wife, for the 
purpose of recouping his business for money withdrawn f rom it in mak- 
ing payments for the building, borrowed $800 from the Texas Associa- 
tion. For and in considération of this loan they gave their note to this 
association for $1,300, in terms and figures, as follows : 

"Homestead Lien. $1,200.00. Corslcana, Texas, January 18, 1894. 

"For value recelved we promise to pay to the Texas Building & Loan As- 
sociation, or order, at their office, in Corsicana, Texas, the sum of twelve 
hundred and no/100 dollars, payable in 60 monthly instalments of twenty 
and no/100 dollars each, tlie first Instalment to be pald on the ISth day of 
February, 1894, and one instalment on the 18th day of each succeeding month 
thereafter until the whole sum Is paid, condltioned that if any instalment 
becomes due and remains unpaid for ten days thereafter, then, at the option 
of the holder of this note, the whole sum remainlng unpaid shall become Im- 
mediately due and payable ; Instalments not paid when due shall in any and 
ail events bear interest at the rate of ten per cent per annum from date due 
until pald ; condltioned also, that we will pay ten per cent additional on the 
amount then due as attorney's fee If this note or any part of it is collected 
by suit. This note Is given for labor and material advanced us by the Texas 
Building and Loan Association for the improvement of our homestead prem- 
ises, and to seeure the payment hereof we hâve this day executed to the said 
Texas Building and Loan Association a lien on sald homestead premises 
Kuperlor to the homestead exemptions, which premises are described as fol- 
lows, to-wlt: Ail that certain lot of land being 100 x 165 feet in the city of 
Waco, McLennan Co., Texas, référence being made to said lien of even date 
herewith for more partlcular description. 

"[Signed] 3. S. Brazelton. 

"Laura P. Brazelton." 

At the same time a building contract was entered into between Brazel- 
ton and his wife and the Texas Association by the terms of which a 
purported mechanic's lien was sought to be fixed on their homestead to 
seeure this loan. The building contract also purported to provide for 
the érection of a house, which had in fact theretofore been erected on 
the lots purchased by the Brazeltons, and was at that time occupied by 
them as a home. It also recited that the Texas Association was to pro- 
vide ail material for the érection of the house, and was to perform ail 
labor in its construction, and was to receive in considération therefor 
the sum of $1,800. This transaction was in fact a loan by the Texas 
Association to the Brazeltons of $800 for and in considération of 
which it received their note for $1,200, 50 per cent, more than the 
actual principal of the loan. It was provided that installments not paid 
when due should bear interest at the rate of 10 per cent, per annum 
from date due until paid ; also that, if any installment became due and 
remained unpaid, at the option of the holder of the note, the whole sum 
remaining should become Jmmediately due and payable. This transac- 
tion was certainly usurious. The makers of the note could set up and 
take advantage of its usurious character as against the Texas Associa- 
135 F.— 31 
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tion, but are they in position to urge the défense of usury against the 
appellant, the présent holder? The Brazeltons made written applica- 
tion to the Southern Association for an advance or loan of $1,000, with 
a part of which to take up the indebtedness and to purchase the lien 
held by the Texas Association. Certain questions and answers formed 
a part of the application, and among others are the following : 

"(1) Main building— what material? Frame. When bullt? 1893." "(26) 
Is tliis yonr homestead? Yes. If so, liow long hâve y ou lived on thèse prem- 
ises? 18 months." "(30) Are there any unrecorded deeds, mortgages, judg- 
ments, mechanie's lien, or incumbrances on thls property? Yes. ïf so, for 
what amount? $600.00. In favor of whom? Texas Building & Loan Asso- 
ciation." 

As a part of and appended to the application for the loan is the fol- 
lowing aifidavit: 

"State of Texas, McLennan County. J. S. Brazelton and wlfe, Laura P. 
Brazelton, beîng duly sworn, dépose and say that they made, and hâve read 
the above statements ; that they were made for the sole purpose of inducing 
the Southern Building & Loan Association to purchase the Indebtedness and 
liens above mentioned, and that the statements herein made are true. 
"Witness our hands at Waco, Texas, this the 16th day of March, 1896. 

"J. S. Brazelton. 
"Laura P. Brazelton." 

The Southern Association made examination of the building contract 
entered into between the Brazeltons and the Texas Association and 
of the note for $1,300 given the latter, and believing the recitations con- 
tained in the contract and note, and believing and relying on the repré- 
sentations that there were $600 still due and owing upon the mechanie's 
lien contract and note, advanced this sum for the défendants to the 
Texas Association, thus purchasing the note and lien. The Brazeltons, 
parties to this usurious contract, by their affirmative représentations 
made to the Southern Association, induced it to rely upon the validity 
of the contract, and hâve in conscience estopped themselves from tak- 
ing advantage of the usury therein. Webb on Usury, § 439 ; Jones 
on Mortgages (4th Ed.) vol. 1, § 631; Pomeroy on Equity, vol. 2, § 
804. They are also estopped from denying that there were $600 still 
due and owing upon the mechanie's lien contract and note at the time 
of its purchase by the Southern Association, because of their représenta- 
tions to that effect. 

It is also contended by appellees that the purported mechanie's lien 
given to secure the debt to the Texas Association is void and of no 
effect, and should be so declared and held. The Constitution of the 
state of Texas provides that "no mortgage, trust deed or other lien 
on a homestead shall ever be held to be valid except for the purchase 
money therefor and improvements made thereon, * * * whether 
said mortgage or trust deed or other lien shall hâve been created by 
the husband alone, or together with his wife." Article 16, § 50. The 
purported mechanie's lien on their homestead given by Brazelton and his 
wife to the Texas Association was not given for improvements made 
thereon, but for what was in fact simply a, usurious loan of money. 
Chief Justice Stayton, in Texas Land & Loan Company v. Blalock, 76 
Tex. 87, 13 3. W'. 13, says: 
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"The Constitution forbidding the flxing on the homestead of liens other than 
sueli as are thereby expressly permitted, no estoppel ean arise in favor of 
a lender wlio has attempted to secure a lien on homestead in aetual use and 
possession of the family, based on déclarations of the husband and wife made 
orally or in writing contrary to the fact. To hold otherwlse would prac- 
tically abrogate the Constitution. If property be homestead in fact and law, 
lenders must understand that liens eannot be fixed upon it, and that déclara- 
tions of husband and wife to the contrary, however made, must not be relied 
upon. They must further understand that no désignation of homestead con- 
trary to the fact will enable parties to évade the law and incumber home- 
steads with liens forbidden by the Constitution. Mortgage Go. v. Norton, 71 
Tex. 683, 10 S. W. 301 : Pellat v. Decker, 72 Tex. 581, 10 S. W. 696 ; Kemp- 
ner v. Comer, 73 Tex. 203, 11 S. W. 194." 

The pretended mechanic's lien is therefore void, notwithstanding 
the recitations and représentations, which, if in fact true, would render 
it a valid lien. But appellant says that, even if this lien was void be- 
tween the original parties, the Southern Association was induced by 
appellees to purchase it in good faith, and for a valuable considération, 
and they eannot, therefore, be heard to contend that it is invalid. 
While the récitals in the mechanic's lien contract between thèse parties 
and the Texas Association were false, and calculated to mislead, yet in 
the written application for the loan or advance of $1,000 the Brazel- 
tons, in response to the question put to them by the association, re- 
vealed the fact that the house was erected on the homestead in 1893. 
The purported contract for its érection entered into with the Texas 
Association, and by which it was sought to fîx the mechanic's lien, 
was not executed until January 18, 1894. This contract came into the 
possession of the Southern association, and was examined by it before 
the debt and the lien securing it were purchased. So that the associa- 
tion was put on notice that the lien was sought to be fîxed on the home- 
stead at a date when, under the law, it could not be so fixed. We there- 
fore deem it unnecessary to further discuss complainant's contention 
of estoppel. 

In March, 1896, the Brazeltons, being desirous of improving their 
homestead by the érection of an addition thereto, entered into a con- 
tract with Alex McKechney, contractor, to make the improvements. 
In considération for furnishing material, supplying labor, and complet- 
ing the improvements, they gave him their note for $400, in terms and 
iîgures as follows: 

"$400.00. Waco, Texas, March 27th, 1896. 

"Sixty days after date, for value received, we promise to pay to Alex Mc- 
Kechney or order, Four Hundred Dollars, at Waco, Texas. To bear interest 
at the rate of 10 per cent per annum from maturity. And further hereby 
agrée that if saîd note Is not paid when due, to pay ail costs necessary for col- 
lection, including ten per cent for attorney's fées. Secured by mechanic's 
lien on our homestead. 

"Due . No. . J. S. Brazelton. 

"Laura P. Brazelton." 

A mechanic's lien was duly gîven to secure this note. Upon applica- 
tion of the Brazeltons, the note and lien were purchased by the South- 
ern Association. The lien was held by it as security for the payment 
of the bond of $1,000 executed by the Brazeltons in extension and re- 
newal of their indebtedness. No contention is made that this is not 
a valid and effective lien. It is contended, however, that the lien eannot 
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be held to secure the payment of the attorney's fee provided for in the 
note. On the authority of the case of Harn v. Building Association, 
95 Tex. 79, 65 S. W. 176, we so hold. 
The views herein expressed being held by a majority of the court, 
. the decree rendered in the court below will be reversed, and a decree 
will be entered awarding appellant judgment for the principal sum of 
the bond, with interest thereon at the rate of 10 per cent, per annum 
from September 28, 1903, and attorney's fées as provided in the bond ; 
decreeing the establishment and foreclosure of the mechanic's lien 
originally given to McKechney for $400 and interest upon the premises 
described ; and also decreeing the establishment and foreclosure of the 
lien .on the shares of stock given as collatéral security to the bond, 
Costs against appellees. 



INDIAN LAKD & TRUST CO. V. SHOENFELT et al. 

(Circuit Court of Appeals, EIghth Circuit March 4, 1905.) 

No. 2,077. 

1. EQUITY—JUEISDICTION— FEDERAL CotTRTS— ReMEDY AT LAW ADEQUATE. 

The Constitution and act of Congress deny the national courts' jurisdlc- 
tlon in equlty where the complainant has a plain, adéquate, and com- 
plète remedy at law. 

[Ed. Note. — For cases in point, see vol, 19, Cent. Dig. Equity, §§ 121- 
166.] 

2. SaME— No JUKISDICTION TO Enjoin Single Tkespabs. 

A court of equity has no jurisdlction to enjoin a single trespass upon 
agrlcultural land where the probable injury is not shown to be destructive 
of any part of the real property or irrémédiable, because an action at law 
for damages will affiord adéquate satisfaction. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 98.] 

3. SAME— PLEADINa— AVERMENT DP IHEEPABABLE INJUET. 

The averment of irréparable injury is futile, in the absence of alléga- 
tions of facts from which the court can see that irrémédiable mischlef 
may be apprehended from the threatened wrong. 

[Ed. Note. — For cases in point, eee vol. 27, Cent Dig. Injunction, § 232.] 

4. SAME— FÀCTS AND DÉCISION, 

Averments in a blll that the owner of a leasehold estate for flve years 
In 200 acres of agrlcultural land, upon which its tenant had planted a 
crop, is, with hls tenant, about to be removed from 80 acres of the land 
by one wlthout rlght, that the complainant pald $150 for the leasehold 
and $80 for the improvements on the premises, and that It will sulïer 
Irréparable Injury from the threatened éviction, state no ground of 
équitable cognizance, 

5. Same— Pbactice— DiSMissAL roE Want of Jueisdiction, 

Where a court of equity has no jurisdlction of a suit, the decree of 
dismissal must expressly adjudge that It is rendered upon that ground, 
or must expressly provide that it is made wlthout préjudice. 

[Ed. Note. — For cases in point see vol. 19, Cent. Dig. Equity, § 771.] 

A gênerai decree of dismissal, wlthout more, renders ail the Issues pre- 
eented in the case res adjudicata, and constitutes a bar to an action at 
law for the same cause. 

[Ed. Note. — For cases In point, see vol. 30, Cent Dig. Judgment, §§ 
1028-1045.] 

(Syllabus by the Court) 
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Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

ïhe Indian Land & Trust Company, a corporation, exhibited Its bill in 
equlty against J. Blalr Stioenfelt, United States Indian agent, Samantha Bar- 
nett, and T. A. Barnett, the guardian of Sally Hodge, a niinor, in ttie United 
States Court in the 'Indian Territory, in the Western District at Muslîo;;eo. 
The material averments of the bill disclosed tliese facts : In August, 1902, 
Samantha Barnett, the mother of tbe minor, Sally Hodge, and one Luke 
Xevius, her stepfather, leased to the complaiuant, a corporation, for the term 
of flve years from January 1, 1903, and for a rental of $150, and any improve- 
ments there might be upon the premises at the end of the term, 200 acres of 
land, 80 acres of whlch were owned by Sally Hodge and 120 hy Samantha 
Barnett. Barnett claimed to hâve some improvements upon thls land, and 
the complainant paid hlm $80 for them. Thereupon the trust company leased 
the land to one Heytz, who planted a crop upon it. At the Instance of Sa- 
mantha Barnett, letters of guardianshlp of Sally Hodge, the minor, were Is- 
sued by the court to Barnett. Barnett and Samantha Barnett were Insolvent. 
Shoenfeit, the United States Indian agent, threatened to remove the complain- 
ant and its tenant from the 80 acres of land owned by Sally Hodge at the 
Instigation of Barnett and Samantha Barnett, and such a remoral would 
irreparably injure the complainant. Samantha Barnett and Sally Hodge 
were Creeij Indians, who had been in possession of the land as thelr allot- 
ments for more than a year, and Shoenfeit, as Indian agent, had no jurisdic- 
tlon or authority to remove the complainant or its tenant therefrom. The 
prayer of the trust company was that the défendants should be enjolned from 
Interferlng with the possession of the land, and that Shoenfeit, the Indian 
agent, should be forbidden from taking the possession of It from the complain- 
ant and deliverlng it to the défendant Barnett, as the guardian of Sally 
Hodge, the minor. A gênerai demurrer to thls blll was sustained, and the 
suit was dlsmissed. The United States Court of Appeals (or the Indian Ter- 
ritory aflarmed thls decree, and Its decree of affirmance is hère challenged by 
appeal. 

Preston C. West, for appellant. 

Horace L. Dyer (David P. Dyer and Bert D. Nortoni, on the brief), 
for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHitiPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The seventh amendment to the Constitution of the United States, 
which has been extended over the Indian Territory by act of Congress 
(36 Stat. pp. 81-96, c. 182, § 31), provides that "in suits at cominon 
îaw where the value in controversy exceeds twenty dollars the right 
to trial by jury shall be preserved and no fact tried by jury shall be 
otherwise re-examined by any court in the United States than accord- 
ing to the rules of the common Iaw." Congress has enacted that "suits 
in equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adéquate and complète remedy may 
be had at Iaw." Rev. St. § 723 [U. S. Comp. St. 1901, p. 583], In 
Hipp v. Babin, 19 How. 271, 278, 15 L. Ed. 633, the Suprême Court, 
declared that "whenever a court of Iaw is compétent to take cognizance 
of a right, and has power to proceed to a judgment which affords a 
plain, adéquate, and complète remedy, without the aid of a court of 
equity, the plaintiff must proceed at Iaw, because the défendant has a 
const'itutional right to a trial by jury." Thomas v. Council Bluffs 
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Canning Co., 34 C. C. A. 428, 431, 92 Fed. 432, 424. Although this 
objection to the jurisdiction in equity of a national court is not made by 
demurrer, plea, or answer, or suggested by counsel, it is the duty of 
the court, where it clearly exists, to recognize it of its own motion and 
to give it effect. Lewis v. Cocks, 23 Wall. 466, 470, 23 L. Ed. 70; 
Hipp V. Babin, 19 How. 271, 278, 15 L. Ed. 633. 

A court of equity has no jurisdiction to enjoin a single trespass upon 
agricultural land where the probable injury is not shown to be' destruc- 
tive of any part of the real property, or irrémédiable, and an action at 
law for damages will afïord adéquate satisfaction. Jérôme v. Ross, 
7 Johns. Ch. 315, 331, 332, 11 Am. Dec. 484 ; Troy & B. R. Co. v. B. 
H. T. & W. R. Ce, 86 N. Y. 107, 126 ; Hart v. The Mayor, 3 Paige, 
Ch. 213, 214; Akrill v. Selden, 1 Barb. 316, 317; Beach on Injunc- 
tions, § 34. 

The averment of irréparable injury in a bill is futile, in the absence 
of allégations of facts from which the court can see that irrémédiable 
mischief may be reasonably apprehended from the threatened wrong. 
Mechanics' Foundry v. Ryall, 75 Cal. 601, 603, 17 Pac. 703 ; Mc- 
Henry v. Jewett, 90 N. Y. 68, 62 ; 1 High on Injunctions, § 722 ; Beach 
on Injunctions, § 34. 

The threatened wrong the perpétration of which the complainant 
seeks to enjoin is the removal of itself and its tenant from 80 acres 
of agricultural land by the défendant Shoenfelt, the United States In- 
dian agent to the Five Civilized Tribes. There is no allégation in the 
bill that Shoenfelt is unable to respond to any damages which he may 
inflict by this removal, or that he is insolvent. The bill contains a 
bald averment that irréparable injury will be inflicted upon the com- 
plainant by its removal from the land, but it contains no allégation of 
any facts from which the court can see or infer that any irrémédiable 
mischief will resuit. On the other hand, it contains averments which 
disclose the fact that the only légal injury which could be caused by 
the threatened wrong would be the loss by the complainant and its 
tenant of the value of the leasehold estate they claim to own for the 
remainder of its term, and this loss is perfectly capable of ascertainment 
and compensation in damages. If Shoenfelt, the Indian agent, has the . 
jurisdiction and lawful authority to remove the complainant and its 
tenant from the land of the minor, the damages that may resuit to the 
complainant from that act will inflict upon it no légal injury, and will 
afford no ground for an action at law, and the threat of that removal 
présents no basis for the maintenance of a suit in equity. If, on the 
other hand, as the complainant avers, Shoenfelt, as Indian agent, has 
no lawful right or authority to effect such a removal, he will be per- 
sonallv liable to the complainant for ail the injury the removal inflicts 
(Bâtes V. Clark, 95 U. S. 204, 209, 24 L. Ed. 471), and an action 
against him for the damages resulting will afford to the complainant a 
plain, adéquate, and complète remedy at law. For this reason the 
United States Court for the Western District of the Indian Territory 
had nO jurisdiction of this suit in equity, and it should hâve been dis- 
missed without préjudice to an action at law, or upon the express 
ground that the court was forbidden by the Constitution and the act of 
Congress to take jurisdiction of it in equity. 
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Because the trial court had no jurisdiction of this suit, this case does 
not présent for the considération of this court the question whether 
or not a lease for five years by the parent or natural guardian of a 
Creek Indian, who is a minor, of her allotment of agricultural land, is 
valid, and it is beheved to be unwise to consider or détermine that ques- 
tion until a case arises which fairly présents it, in view of the fact 
that so many other questions necessarily involved in other suits pending 
hère are awaiting the considération and décision of this court. 

The record in this case does not disclose whether the decree of dis- 
missal of the court below contains a provision which clearly shows that 
the suit was dismissed because the court had no jurisdiction of it in 
equity, or a provision that it was dismissed without préjudice. It does, 
however, contain an opinion upon the merits of the case, from which 
it is inferred that the decree évidences a dismissal upon the merits. A 
gênerai decree of dismissal of a suit in equity, without more, renders 
ail the issues in the case res adjudicata, and constitutes a bar to an 
action at law for the same cause. Hence, when a court of equity bas 
no jurisdiction of a suit, the decree of dismissal must expressly adjudge 
that it is rendered for that reason, or must expressly provide that it is 
made without préjudice, to the end that the complainant may resort 
to his action at law for any damages he may sustain if he is so advised. 
Mitchell V. Dowell, 105 U. S. 430, 26 L. Ed. 1142; Cecil National 
Bank v. Thurber, 59 Fed. 913, 914, 8 C. C. A. 365, 367 ; Russell v. 
Clark, 7 Cranch, 69, 90, 3 L. Ed. 271 ; Hooven, Owens & Rentschler 
Co. V. John Featherstone's Sons, 49 C. C. A. 229, 233, 111 Fed. 81, 
85; House v. Mullen, 23 Wall. 42, 46, 22 L. Ed. 838; U. S. v. Fine 
River Logging & Improvement Co., 78 Fed. 319, 325, 24 C. C. A. 101, 
107; Speer v. Board of County Commissioners, 88 Fed. 749, 752, 32 
C. C. A. 101, 105. 

The decrees of the courts in the Indian Territory are reversed, and 
the case is remanded with directions to the United States Court in the 
Western District of the Indian Territory, at Muskogee, to enter a de- 
cree of dismissal of the suit which shall adjudge in the decree that the 
suit is dismissed because the court has no jurisdiction in equity of the 
alleged cause of action, or which shall adjudge that the suit is dis- 
missed without préjudice to an action at law for the same cause pre- 
sented in this suit. 



AMERICAN SURETX CO. T. CHOGTAW CONST. CO. nt aL 

(Circuit Court o£ Appeals, Blghth Circuit March 1, 1905.) 

No. 1,962. 

L TbiaIi— Insteuctions— Basis in Evidence. 

A trial court Is not requlred to instruct a Jury, at the Instance of dé- 
fendant, concerning a défense which, as a matter of law, la insufïiciently 
Bupported by the évidence. 

2. Principal and Subett— Altération of Contbact— Rights op Obligée. 

Where a contract for materlals to be furnished for the construction of 

a railroad dld not refer to any survey, plat, or map, nor to any spécifie 

intermedlate route which the railroad would follow, it was open to the 
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construction company to make any reasonable sélection of routes between 
tlie deslgnated terminl ; and the sélection of one route instead of another 
did not constitute a change in the contract for materlals, in such sensé 
as to relieve the materialman's surety from liabillty for the materialman's 
default. 

3. CoNTEAOTS— Actions— Défenses — Evidence— Sufficiency. 

In an action for the fallure of a contracter to furnish railroad ties in 
accordance with his contract, évidence held sufflcient to présent for the 
considération of the jury the défense of plaintifC's violation of its obli- 
gation under the same contract to furnish the motive povyer for the trans- 
portation of other ties. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

The Choctaw Construction Company and the Choctaw, Olilahoma & Guif 
Railroad Company sued the American Surety Company to recover damages 
alleged to hâve been sustalned by the fallure of certain contractors, for whom 
the défendant vcas surety, to fulfiU a contract for the sale and delivery of 
railroad ties. The construction company v^as engaged in building a railroad 
in Arkansas, and the railroad company was engaged In building one in the 
Indian Territory. They contemplated a connection of their Unes by building 
from Howe Junction, In the territory, to within flve miles of Little Rock, Ark., 
a distance of about 160 miles. With thls In view, they jointly contracted with 
Graham & Miller, who were termed the contractors, for the ties that were nee- 
ossary for the new construction. The contract, whlch vs^as In vcriting, specl- 
fled the priées of the several klnds of ties, and contalned a clause providing 
that, If the contractors failed to perform their obligations, the Choctaw Com- 
panles mlght procure the ties elsewhere, and collect from them any additlonal 
expense thereby incurred. There was also a provision that the contractors 
should, within a flxed perlod, ship over the railroad Unes of those companies, 
when completed, to South McAlester, in the Indian Territory, not less than 
250,000 ties for commercial use, at an agreed freight rate of 12 cents per tie. 
For a better understanding of this provision, it should be stated that Graham 
& Miller had a contract to furnish another railroad company the ties whlch 
would be shipped to South McAlester at a price whlch would produce a net 
profit to them of 5 cents per tie, and it was clalmed that the 12-cent freight 
i-ate was a concession, and one of the principal Inducements which led them 
to enter into the contract before us. Graham & Miller, as principals, and the 
-■Vmerican Surety Company, as surety, executed to the Choctaw Companies a 
bond in the pénal sum of $15,000, conditloned that the principals should per- 
form ail of their undertakings under the contract. 

The contractors failed to fully comply with their contract, and the suit 
against the surety company was for the damages alleged to hâve been caused 
by their default, which were laid at the sum of $14,735.69. During the trial 
the surety. company withdrew its déniais of the correctness of the items com- 
posing the plaiutifCs' clalm and rested its défense upon three aflarmative propo- 
sitions : (1) Fraud practiced by the plaintilïs upon Graham & Miller in in- 
diicing them to enter into the contract ; (2) a change in the contract, operating 
to release the surety on the bond ; (3) damages sustained by Graham & Miller 
by reason of the refusai of the Choctaw Companies to transport the 250,000 
commercial ties to South McAlester, thereby depriving the former of a large 
profit In their sale. 

The défense of fraud was based upon the following contentions: For a 
part of the distance between the terminl of the new Une to be constructed, the 
Choctaw Companies had under considération three routes, of which they made 
preliminary surveys. The flrst, known as the Dutch Creek route, was soon 
discarded. The other two were known as the Sugar Creek and the Booneville 
routes. They covered about 60 or 70 miles of an intermediate portion of the 
contemplated Une. There was évidence tendlng to show that along the Sugar 
Creek route there was an abundance of tlmber, within the usual hauUng dis- 
tance, from which ties could be eut, and that there was a scarcity of such tim- 
ber along a portion of the Booneville route. It was clalmed that, before Gra- 
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ham & Miller made their bid to furnish ties, they were informed by an au- 
thorized officiai of the Choctaw Companies that the Sugar Creek route had 
been adopted, and that they entered into the contract upon the faith of that 
information, and after an examination of the tlmber along the line of survey, 
although, as a matter of fact, when they signed the contract the Booneville 
route had been officially selected as the permanent location. It was also 
cJaimed that the deficiency of tie tlmber along the Une of the latter route was 
the cause of the def ault of the contractors, and that the officiai of the Choctaw 
Companies who had to do with the matter perpetrated a fraud upon them by 
a false représentation as to the Une on which the road would be built. 

The défense that the contract with Graham & Miller had been altered, and 
that the surety was thereby released, was based substantially upon the con- 
tention that there had been a change of the route which was In contemplation 
when the contract was made. 

The Circuit Court refused to instruct the jury upon the question of fraud, 
and also declined to submit to the jury the défense of damage to the contract- 
ors growing out of the refusai to transport the commercial tles. The ques- 
tion concerning a change in the contract was submitted to the jury under the 
instructions of the court, and was determined by them in favor of the plain- 
tiffs. A verdict was returned against the surety company for the sum of $15,- 
123.63; being the amount of the plaintiffs' claim, and presumably accrued 
Interest From the judgment thereon thls proceeding in error was prosecuted. 

G. B. Rose and Charles Claflin Allen (John D. Johnson and Eben 
Richards, on the brief), for plaintiff in error. 
J. M. Moore (W. B. Smith, on the brief), for défendants in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

1. The Circuit Court properly declined to give the instruction 
upon the question of fraud which was tendered by the surety Com- 
pany. A thorough examination of the record discloses no warrant 
for that ground of contention, and a trial court is not required to in- 
struct a jury, at the instance of a défendant, concerning a défense 
which, as matter of law, is insufficiently supported by the évidence. 

2. Much of the charge of the court and the briefs of counsel is 
devoted to a considération of the défense that the contract, for the 
faithfui performance of which the surety company obligated itself, 
was changed, and that the surety company was thereby released 
from liability upon the bond. We are unable to perceive any merit 
in this défense. The contractors knew when they went over the 
Sugar Creek route that the survey was merely preliminary, and that 
there had been no permanent location of the line. There was no 
contract or agreement, either express or implied, binding the con- 
structing companies to the sélection of that particular route. The 
Booneville or northern route was finally selected as the permanent 
line on October 29, 1898, and the contract and bond now in contro- 
versy were executed on the 12th of the following December. There 
is nothing whatever in either of those instruments even remotely in- 
dicating that the Sugar Creek route was intended. The termini of 
the contemplated line of railroad as specified in the contract were 
not changed. The Booneville and Sugar Creek surveys covered 
but an intermediate portion of the contemplated line of railroad, 
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and both of them ran in the same gênerai direction. In a railroad 
sensé, they were parallel, being at tlieir point' of widest séparation 
but a few miles apart. They diverged and came together at com- 
mon points. The Booneville route was in the gênerai line of con- 
nection between the termini speciiîed in the contract, and, under 
the terms of that instrument, its sélection was open to the con- 
structing companies, in the fair fulfîllment of their obligations un- 
der the contract. Had the contractors desired to restrict the com- 
panies to any particular line or route, they should hâve caused a 
stipulation to that eftect to be inserted in the contract, or hâve made 
suitable référence to some map, plat, or other accompanying in- 
strument to accomplish the same resuit. The problem of sélection 
between the two routes, as presented to the railroad officiais, was 
simply one of expediency, which to a greater or léss degree présents 
itself in the construction of every railroad of appréciable length. 
If one contracting to furnish materials for the construction of a 
railroad does not limit it to a certain line, route, or survey, the op- 
tion of reasonable sélection between the termini is open to the con- 
structing company. Of course, this does not mean, as counsel con- 
tend, that a surety for the faithful performance of a contract to con- 
struct a railroad between two specified cities could be held respon- 
sible for a failure of his principals to construct a railroad between 
other cities widely distant from those mentioned. There was no 
référence in the contract before us to any survey, plat, map, or to 
any spécifie intermediate route ; and the line which was actually 
adopted, and on which the road was finally constructed, was fuUy 
within the letter of the contract. We are unable to see that, under 
the facts in the case which were either conceded or fully proved, 
the contract was changed at ail ; and this makes unnecessary a con- 
sidération of the question whether a change in a contract must be 
a material one, to efïect a release of a surety. 

3. There was évidence which tended to show that Graham & 
Miller had a contract to furnish the Missouri, Kansas & Texas 
Railway Company with ties at a price which, after deducting the 
cost of production, transportation, and delivery, would hâve j'ielded 
them a profit of 5 cents per tie; that, after the completion of the 
railroad of the Choctaw Companies, there were certain ties along 
the line which were eut by subcontractors of Graham & Miller, and 
were available for use under that contract ; that, although Graham 
& Miller were embarrassed by lack of funds of their own to pay 
for the ties, the Missouri, Kansas & Texas Company stood ready to 
pay for theni when they were inspected and loaded upon the cars, 
and that difficulty would thereby hâve been avoided ; that the last- 
mentioned company was also ready to furnish the cars for the trans- 
portation of the ties to South McAlester, the place of delivery, but 
thé Choctaw Companies, in violation of their express obligation, re- 
fused to furnish the motive power for their movement. The évi- 
dence upon this subject was sufficient to require its submission to 
the jury, and the Circuit Court should not hâve withdrawn that dé- 
fense from their considération. It should be observed, however, 
that, viewing. the évidence in a light most favorable to the surety 
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Company, the damage proved to hâve been sustained by their prin- 
cipals by reason of the default of the Choctaw Companies might 
hâve amonnted to, but could not hâve exceeded, the sum of $2,000. 
The order will therefore be that if, within 30 days after this date, 
the défendants in error shall file in the Circuit Court a remittitur 
and satisfaction in the sum of $2,000, and shall file a certified copy 
of such remittitur and satisfaction in this court, the judgment as 
so reduced will be affirmed; otherwise it will be reversed, and a 
new trial awarded. In either event the défendants in error shall 
pay the costs of this proceeding in error. 



KINNET et al. v. MANITOWOC COUNTT, WIS. 
(Circuit Court of Appeals, Seventh Circuit January 10, 1905.) 

No. 1,083. 

1. COTJNTT BOAED— COMMITTEES— AUTIIORITT— CONTHACTS. 

Where a county board empowered a committee to Investlgate and re- 
port regarding "the best manner of raislng funds" for the construction 
of a new courthouse, and to make recommendations, and a report in wrlt- 
Ing, together with plans and spécifications, on or before a specifled date, 
such committee had no authority to décide to build the courthouse, nor 
to employ archltects to prépare "working plans and spécifications," but 
only preliminary plans and spécifications for the information of the board. 

2. Same—Peeformance of AtrrnoiîiTY. 

Where a resolution of a county board appointed a committee to pro- 
cure plans for a courthouse at a cost not exceeding $100,000, the commit- 
tee had no authority to contract wlth archltects for plans for a court- 
house costlng §100,000, "exclusive of heating and plumbing." 

3. Same— Extension of Time, 

Where a resolution of a county board for the construction of a court- 
house empowered a committee to prépare and submit plans by April 1, 
1903, the committee had no authority to extend the time within whlch 
archltects cûntracted with might prépare plans for submission to April 
21, 1903. 

4. Same— Contract— Performance. 

Where plaintiffs alleged that they contracted to furnlsh seven sets of 
working plans for the construction of a courthouse, other than prelim- 
inary plans and spécifications whlch archltects furnlsh gratuitously, 
and only four sets of plans and spécifications were furnished, whlch in 
twenty différent partlculars failed to glve such detalled drawlngs and 
spécifications as were required for a builder's guidance, wlthout plans for 
heating, lightlng, or plumbing, and plaintifts only clalmed that the plans 
furnished were sufiicient to enable a contractor to bid on the building, 
there was no performance of the contract sufiicient to entitle plaIntifCs 
to reeover thereon. 

5. Samb— Quantum Valebat. 

Where plaintiffs contracted to furnlsh working plans and spécifica- 
tions for a courthouse, but they were not entitled to reeover on the con- 
tract, both by reason of its Invalidity" and for their failure to perform, 
they could not reeover the value of the use of plans and spécifications 
furnished, whlch were not used except to enable the county board to 
abandon the project of erecting the building, In the absence of proof of 
the value of such use. 

6. Same— Contract Pbicb. 

The contract price for such plans was no évidence of the fair value of 
the use made of the plans so furnished. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

At the conclusion of the évidence offered by plaintltfs In error in support 
of the two counts of their déclaration, the court directed the jury to returu 
a verdict for the défendant. 

The flrst count set forth that on March 7, 1903, the parties entered into a 
wrltten contract whereby the plaintlffs agreed to furnish the défendant seven 
sets of plans, spécifications, and detailed drawings for a courthouse buildins 
to be erected at Manitowoe, Manitowoc county, Wis., and the défendant agreed 
to pay the plaintiffs therefor $3,500 on or before June 5, 1903 ; that the plaiu- 
tifïs performed their part of the contract, and that the défendant acceptoil 
their plans, spécifications, and detailed drawings, but failed and refused to 
pay. 

The second count averred that the défendant was empov^ered by the sta tûtes 
of the State to construct and malntain a courthouse ; that to exercise such 
Power It is convenient and reasonably necessary that plans, spécifications, 
and detailed drawings be provided; that plaintiffls, at the spécial instance 
and request of the défendant, through its county board, furnished to the 
défendant plans, spécifications, and detailed drawings, which the défendant 
accepted, retained, and used; that the défendant failed and refused to pay 
therefor ; and that the true and f air value thereof was $3,500. 

The évidence was this: 

On November 18, 1902, the county board adopted the foUowlng resolution: 
"Whereas, the courthouse of Manitowoc county is old, inconvénient and un- 
sanitary ; and 

"Whereas, the vaults of the varions county oflSces are crowded and incon- 
vénient on account of lack of space ; and 

"Whereas, the interests of the people of Manitowoe county demand better 
and more convenient county oiHces. Now, therefore, 

"Be It resolved, by the county board of supervisors of Manitowoc county. 
that it Is the sensé of thls board that sald county should immediately proceed 
to the érection of a more commodious and convenient courthouse, at a cost 
not exceeding one hundred thousand dollars ($100,000) ; be It 

"Further resolved, that the chairman of said board be and he hereby Is 
directed to appoint a committee of flve members from said board to procure 
plans and spécifications of a suitable courthouse for Manitowoc county, aud 
to Investigate and report as to what would be the best manner of raising 
funds wherewith to erect a new courthouse, and to make such further reconi- 
mendatlons relative to the matter of erecting a courthouse building as thoy 
may deem of value to the county board of supervisors of sald county ; be it 

"Further resolved, that sald committee malie and file Its report in writing, 
together wlth plans and spécifications, wlth the county clerk of said county, 
on or before the Ist day of Aprll, 1903." 

The spécial committee of flve was appolnted, and, after examining several 
preliminary plans and spécifications submitted by various arehltects, they 
entered into the following contract wlth the plaintlffs : "Thls agreement, 
made the 7th day of March, 1903, between Klnney & Detweiler, arehitects, 
of Minneapolis, Minnesota, parties of the flrst part, and the committee on 
plans and speclflcatlons as appolnted by the county board of supervisors of 
Manitowoc County, Wls., as per resolution adopted by the board of county 
supervisors of Manitowoc County, Nov. 18th, 1902, party of the second part, 

"Witnesseth : That the said parties of the flrst part, for and In considéra- 
tion of the eovenants and agreements hereinafter contained and agreed to be 
performed by and on the part of said party of the second part, hereby 
eovenant, contract, promise and agrée to furnish and provide seven sets of 
plans and spécifications and détail drawings for a courthouse building, to be 
erected at Manitowoc, Manitowoc County, Wis., on lots 1, 2, 3, 4, 9, 10, 11 and 
12 In block No. 273, and agrée to hâve plans and spécifications completed on or 
before April 21, 1903. 

"The party of the second part will, upon the full and complète and faithfu! 
performance of the said parties of the flrst part, of ail the eovenants and 
agreements herelnbefore contained and by them agreed to be performed, pay 
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to said parties of the first part a commission of 3% per cent on ail plans and 
spécifications for the sald courthouse building furnished by the sald parties 
of the first part. 

"Sald 3V2 per cent shall be based on a building costing $100,000.00 not Includ- 
ing any flxtures, that Is, heating or plumblng in building. Said S^/è per cent 
commission shall be pald by the County of Manltowoc on or before June 5th, 
3903. It is aiso further agreed upon by the party of the second part, should 
the cost of building upon the lettlng of contract go beyond the $100,000.00, 
then the parties of the first part are to recelve their 31/^ per cent commission 
on ail vvork as contracted for under their plans and spécifications. Said 
payments of percentage are to become due when contracts are let." 

The county board dld not meet untll May 18, 1903. At that tlme the spécial 
committee submltted two reports. In the first, dated March 25, 1903, they 
stated that they would hâve no plans nor recommendatlons ready to submlt 
on Aprll 1, 1903, the day flxed in the board's resolution, but at some later 
date would be ready. In the second, dated May 14, 1903, they reported their. 
actions fully, and recommended that the plans and spécifications prepared by 
plalntiffs be accepted and adopted. 

On May 22, 1903, plaintifC Klnney addressed the board regardlng his plans 
and spécifications. On that day, by a resolution duly adopted, the board In- 
definitely postponed action on the reports of the spécial committee, and re- 
jected plalntiffs' plans and spécifications wlthout giving any reasons therefor. 
At the same tlme the board assigned to another committee the duty of col- 
lecting Information respecting a courthouse, the cost of whlch should not ex- 
eeed $150,000. Thls committee thought more ground was needed, and there- 
upon the whole matter of building a new courthouse was dropped. 

Plaintlff Klnney was the only wltness examined. He read the resolution 
of November 18, 1902, before making the contract of March 7, 1903. He fur- 
nished only four sets of plans and spécifications. In twenty différent particu- 
lars there was a failure to glve such detalled drawlngs and spécifications as 
are required for a builder's guidance. He clalmed, however, that what he dld 
submlt was sufilclent to enable a contracter to bld on the building. Hls 
plans dld not Include heating, lighting, or plumbing; but contained provi- 
sions for a heating plant in the basement, and spaces for closets in various 
parts of the building. In hls opinion, "bids could be received under sald 
plans and spécifications at $100,000, exclusive of heating, plumbing, lighting, 
ventilation, and waterworks flxtures." He thought bids should run from 
$90,000 to $130,000 for the building exclusive of the items aforesald, which 
items would cost $15,000 additlonal. Bids of contractors usually do not vary 
more than from 10 per cent, lower to 10 per cent, higher than the archltect's 
estimate. Sketches or preliminary plans, aceompanied by a preliminary spéc- 
ification giving a description of the building, the materials to be used, and 
the main features of the construction, are called plans both by architects and 
laymen. Such plans are usually furnished without charge. 

A. L. Sanborn, for plaintiffs in error. 
A. L. Hougen, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

1. The first count was not sustained by the évidence. 

The county is a territorial subdivision of the state. As a munici- 
pal corporation, it is an involuntary one, created by the Législature 
without regard to the will of the inhabitants, who constitute the 
corporation, and whose property, through taxation, is liable for the 
debts of the corporation. It is right, therefore, that the debt-making 
power be limited to action taken by the county board in lawful ses- 
sion, or to action of a committee of the board taken in pursuance cl 
a resolution or ordinance of the board adopted in lawful session. 
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The board, by its resolution, did not lay upon the spécial com- 
mittee the duty of building a courthouse. The resolution, as a 
whole, shows that the board believed a new courthouse désirable, 
and that a committee should investigate and report regarding "the 
best manner of raising funds," and should submit "recommendations 
relative to the matter of erecting a courthouse" ; but the décision to 
build or not to build was clearly with the board. Now, what mean- 
ing, in connection with the committee's duty to investigate the 
building question and the matter of funds and to submit their rec- 
ommendations, should be assigned to the words "procure plans and 
spécifications"? If the committee had been authorized to go ahead 
and erect a courthouse, undoubtedly the words would hâve justified 
them in engaging architects to furnish complète, detailed working 
plans and spécifications. But when the board reserved to them- 
selves the décision to build or not, as they might think best, after 
hearing the report of their committee, what right had the commit- 
tee and the plaintifïs to suppose that the board were ordering work- 
ing plans? The sélection of an architect to furnish working plans 
means that the compétition between architects on their preliminary 
plans is at an end. The builder — in this case the board — wants to 
see the compétitive preliminary plans, and, after he bas decided 
to go ahead, it is time enougli to procure the working plans. To 
hold that the board intended that the committee should procure 
working plans is to convict the board of the foolish extravagance of 
ordering working plans without knowing whether they would want 
the work donc. We think the words "plans and spécifications" in 
the resolution meant and were intended to mean the preliminary 
plans and preliminary spécifications described in Kinney's testi- 
mony — a meaning in which the words, in a proper context, are com- 
monly taken by architects and laymen alike. The contract sued 
upon, being for working plans, was beyond the power of the com- 
mittee to make. Compare with French v. Dunn County, 58 Wis. 
402, 17 N. W. 1, where the committee acted strictly within the let- 
ter of the board's resolution. 

The resolution recognizes the desirability of a new courthouse 
at a cost not exceeding $100,000. The contract calls for plans for a 
building to cost $100,000, exclusive of heating and plumbing. Thus 
the contract makes an exception that is not named in the resolution. 
And the plans themselves indicate that the courthouse would not 
be a finished structure without the inclusion of the heating and 
plumbing appliances. Why should a great stack be built unless 
the heating plant was to be installed, for which room was made in 
the basement? If a complète building without the heating plant 
was intended, why were not chimneys for stoves provided in each 
room ? If plaintifïs intended a building complète without plumbing, 
and if they did not expect the plumbing to be built into and with 
the building, why did they provide rooms on the various floors, 
which would stand unfinished and useless unless the plumbing was 
installed? We believe, therefore, that plaintifïs understood that 
the board had in mind in their resolution a courthouse that should 
include the heating, lighting, and plumbing appliances that are eus- 
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tomarily built into a courthouse at this day. But, if plaintiffs did 
not actually so understand the resolution, they should hâve donc 
so, for that is its meaning. Turney v. Town of Bridgeport, 55 Conn. 
412, 12 Atl. 520. The contract sued upon, being for plans for a 
courthouse which would cost materially more than $100,000 to fin- 
ish, was beyond the power of the committee to make. 

The resolution required the committee to file their report of rec- 
ommendations and plans by April Ist. They could not enlarge their 
own commission. The contract extending the time for plaintiffs 
to prépare plans to April 21st was beyond the power of the com- 
mittee to make. 

Plaintiffs did not perform their part of the contract. If plaintiffs 
furnished something more than the preliminary plans and spécifica- 
tions which architects provide gratuitously in the hope of being 
engaged to make the working plans, they confessedly failed to de- 
liver plans from which a builder could erect a courthouse. 

2. The évidence fails to support the second count. 

The plans were not accepted. They were not used in erecting a 
building. No use of them by the board is shown. If individual 
members learned therefrom anything respecting the character and 
cost of a suitable courthouse for Manitowoc county, there is no 
évidence that the county, through the board, received and used any 
such information. 

But, furthermore, there is an absolute want of proof of the fair 
value of any use made of the plans, if the county could be charged 
with the use above mentioned. The $3,500 stated in the contract is 
no évidence of the fair value of such use. The $3,500 was the agreed 
price for complète, detailed working plans and spécifications. Such 
were neither furnished nor used. 

The judgment is affirmed. 



In re DRESSER et al. 

(Circuit Court of Appeals, Second Circuit. January 9, 1905.) 

No. 96. 

1. Bankbtjptct— Claims— Written Instruments— Failube to File. 

Failure to file a written Instrument, the basis of à claim agalnst a 
bankrupt's estate, as required by Bankr. Act, g 57b (Act July 1, 1898, c. 
541, 30 Stat 560 [TJ. S. Comp. St. 1901, p. 3443]), or to attach the same to 
the prOof of claim, does not raise a presumption against the existence 
of the writing. 

2. Same— Statute op Fbatjds. 

Where securlties had been loaned by a claimant to D., who pledged 
them to secure loans, and thereafter the bankrupts, a firm of which D. 
was a member, took over his entlre property, including claimant's securl- 
ties, and the moneys obtained from the loans, and assumed ail his liabili- 
ties, the benefits derived from claimant's property were thereby trans- 
ferred to the bankrupt firm, constituting a new considération to support 
its original promise to return or account for the securlties, which was 
therefore not within the statute of frauds.. 
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3. Same— Pboof of Olaim—Validitt— Prima Facie Evidence, 

Uiider Bankr. Act July 1, 1898. c. 541, § 57 "a," "b," "d," "f," 30 Stat. 
560 [U. S. Comp. St. 1901, p. 3443], requiring verified proof of claiuis 
agalnst a bankrupt's estate, and declaring that claims which had been 
duly proved shonid be allowed on présentation to the court, unless ob- 
jected to, or unless their considération is continued for cause, etc., the 
proof of a clalm valid on Its face, and properly verifled, is prima facie 
évidence of thie indebtedness of the banlcrupts thereon, sufBclent to Justi- 
fy an allowance of the claim, unless disproved by évidence, the probative 
force of which is equal to or greater than that offered by the claimant. 

Appeal from the District Court of the United States for the Southern 
District of New York. 
See 124 Fed. 915, 

This Is an appeal by the trustée of the above-named bankrupts from an order 
of the District Court of the Southern District of New York, affirming the 
décision of the référée in bankruptcy which dismlssed the objections of the 
trustée to the proof of claim flled by Emma B. Dresser and allowed the said 
clalm. The claim was flled origïnally August 26, 1903. January 21. 1904, 
the trustée flled objections. March 3, 1904, the claimant flled an amended 
proof of claim. No objections were filed to the amended proof. It Is, how- 
ever, conceded by ail that the objections flled to the original proof were con- 
sidered as applying to the amended proof although there is no stipulation to 
this effect appearing in the record. The amended proof of clalm allèges that 
the bankrupts composing the flrm of Dresser & Co., were at and before the 
fîling of the pétition in bankruptcy and stlU are Indebted to the claimant in 
the sum of $88,145. That the considération for this debt was as follows: 
Prlor to May, 1896, the bankrupt Dresser and his then partner E. R. Goodrich 
requested claimant to loan said copartnership of Dresser & Goodrich certain 
securitles (which are descrlbed), for the purpose of enabllng said flrm to bor- 
row money thereon and for other purposes. That thèse securitles were de- 
posited by Dresser & Goodrich as collatéral for loans, the proceeds of which 
were turned over to the said flrm and used by It. That in May, 1896, the 
flrm of Dresser & Goodrich was dissolved, the bankrupt Dresser succeeding 
to the business, taking ail its assets and assuming ail Its llablllties. includlng 
the debt due to the claimant. That this transfer was made at the request 
of Dresser with the knowledge and consent of claimant. Dresser assuming the 
liability of the flrm of Dresser & Goodrich for a return of the said seeurities, 
the proceeds of the loans for which the securitles were pledged having been 
turned over to Dresser and used by him in his business. That In May, 1897, 
the copartnership between the bankrupts was formed under the name of 
Dresser & Co., which succeeded to the business of Dresser, taking ail his 
assets and assuming ail his llabilitles includlng clalmant's said claim against 
him. That at the request of Dresser & Co., and with the consent and knowl- 
edge of claimant, the liability of Dresser for a return of said seeurities to 
claimant was assumed by Dresser & Co., the proceeds of the loans belng used 
by the flrm In its business. The proof of claim proceeds to state in détail the 
amounts of the loans for which the clalmant's securitles were deposlted as 
collatéral and the value of isuch securitles on March 7, 1903, when the pétition 
in bankruptcy was flled. The proof concludes with the statement that no 
part of the debt has been pald, that there are no set-offs or counterclalms and 
that there Is no security of any kind for the said debt. 

The objections of the trustée, which It will be remembered relate to the 
original and not to the amended proof, are. In substance, as follows : First, 
that It appears on the face of the proof that the clalmant's seeurities were 
loaned to Dresser Individually and not to Dresser & Co. Second, that the 
debt Is unllquldated, the proof showlng certain equlties, the amount of which 
is unknown. Third, that if claimant Is a credltor of Dresser & Co. for any 
amount It Is only to the extent of the moneys actually recelved by the said 
flrm as the proceeds of loans. That the amount of the said loans is not stat- 
ed, and, therefore, the amount of the said debt cannot be liquidated. Fourth, 
that the value of the seeurities as set forth in said proof is in excess of their 
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actual value. Flfth, that the securities alleged In said proof of claîm were 
loaned to Dresser Individually and not to the flrm of Dresser & Co., and claim- 
ant is, therefore, not entitled to prove said claim against the flrm of Dresser 
& Co., or share in the assets of the firm until ail the firm creditors hâve been 
paid In full. 

Upon the issue thus framed the trustée assumed the burden and Introduced 
évidence tending to show that the loans in question were negotiated by and 
the proceeds delivered to Dresser. There was nothing to show that the pro- 
ceeds did not go into the flrm business, indeed the indorsement of Dresser & 
Co. on one of the cbecks for §35,000 Indlcates that it was deposited to the 
crédit of the firm and was used in the firm's business. 

At the close of the trustee's testimony claimant's counsel moved to strike 
out the objections and allow the claim. After considération the motion was 
granted, the référée ruling that "the verifled amended proof of claim flled by 
the claimant Is, on its face, prima facie proof of the indebtedness of Dresser 
& Co. to claimant and the testimony taken herein is Insufflcient to rebut such 
proof." 

Upon certiflcate to the District Judge the décision of the référée was af- 
firmed and the trustée appealed to this court. 

The asslgnments of error are substantially as follows: That the court 
erred (1) In allowing the claim of Emma B. Dresser ; (2) in not adjudging the 
daim insufflcient upon its face; (3) In not adjudging that the proof and ob- 
jections ralsed an Issue as to whlch the burden was on the claimant; (4) In 
that It did not adjudge that the prima facie efifect of said proof of claim was 
met by the testimony offered ; (5) in that the judgment was contrary to the 
évidence. 

There Is no question as to the value of the securities or the amount of the 
claim, the trustée conceding that it is a valid claim against the individual 
estate of the bankrupt Dresser. 

George H. Gilman, for appellant 
Adrian H. Joline, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). Several of the ob- 
jections urged against the original proof were obviated by the amended 
proof, and it is manifest that the issue now arises on the amended proof 
and objections thereto. It is, at least, doubtful whether the objections 
are sufficient to présent any of the questions now discussed, but as the 
point has not been seriously pressed we shall regard them as presenting 
fairly the following questions : 

First. Does the amended proof, upon its face, state a claim against 
Dresser & Co. ? And 

Second. Is it prima facie évidence of the indebtedness as therein 
stated ? 

It is contended by the appellant that the agreement of the firm of 
Dresser & Co. to be valid must be in writing, and as no written agree- 
ment is filed with the proof, pursuant to section 57b of the law (Act 
July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]), 
it must be presumed that no such writing exists and, therefore, the proof 
is invalid on its face. The paper is, no doubt, évidence to establish 
the allégations of the proof of claim, but failure to plead it raises no 
presumption against its existence. Non constat the writing which the 
appellant considers necessary may be in the possession of the claimant 
to be produced when an issue is presented requiring its production. 
135 F.— 82 
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But the transaction is not, we think, within the statute of frauds. 
In Booth V. Eighmie, 60 N. Y. 338, 19 Am. Rep. 171, the court says : 

"The test to be applied under the statute In every case, Is whether the party 
sought to be chargea Is the principal debtor primarily llable, or whether he is 
only liable In case of the default of a thlrd person ; in other words, whethpr 
he is the debtor or whether hls relation to the créditer is that of surety to hlm 
for the performance, by some other person, of the obligation of the latter to 
the creditor." 

In Bank v. Chalmers, 144 N. Y. 433, 39 N. E. 331, the court says : 

"Wherever the facts show that the debtor bas transferred or delivered to 
the promisor, for hls own use and beneflt, money or property in considération 
of the latter's agreement to assume and pay the outstanding debt, and he, 
thereupon has promised the creditor to pay, that promise is original upon the 
ground that by the acceptance of the fund or property under an agreement to 
assume and pay the debt the promisor has made that debt hls own, has be- 
come primarily llable for its discharge, and has assunied an Independent duty 
of payment irrespective of the liabillty of the principal debtor." 

See, also, as bearing on the question involved : Hendrick v. I^indsav, 
93 U. S. 143, 23 L. Ed. 855 ; Johns v. Wilson, 180 U. S. 440, 21 Sup. Ct. 
445, 45 L. Ed. 613 ; Barlow v. Meyers, 64 N. Y. 41, 21 Am. Rep. 583 ; 
Coster V. The Mayor, 43 N. Y. 399. 

The language quoted above is applicable to the présent situation. 
The bankrupts took over the entire property of Dresser, including the 
claimant's securities and the moneys obtained from the loans, and as- 
sumed ail his liabilities. The benefits to be derived from the claimant's 
property were transferred to the firm and this constituted a new and 
sufficient considération to support its promise and obligation to return 
or account for the securities. The averments of the proof leave no 
doubt as to the true nature of the transaction. The claimant has lost 
the possession of her securities, the bankrupts took them, obtained 
money thereon, which they used in their business, and agreed to retum 
them to the claimant. 

There is some obscurity in the allégation that the money derived from 
the loans was turned over to the bankrupts, but it is evidently due to a 
clérical omission, and is not fatal to a document which need not neces- 
sarily conform to the strict rules of pleading. The amended proof of 
daim being properly veriiîed and valid ûpon its face is prima facie évi- 
dence of the indebtedness of the bankrupts. 

We are dealing hère with a statute the primary object of which is to 
coUect the property of the bankrupt speedily and divide it equally 
among his creditors. Analogies drawn from pleadings in actions at 
common law and in equity furnish little assistance in the interprétation 
. of such a law. If the doctrine be once established that a proof of claim 
in bankruptcy is entitled to no greater weight than a complaint in an 
ordinary action at law the most serious results^ will follow. Any 
vindictive or contumacious creditor can, by filing objections, compel 
creditors to come from distant states and even from foreign countries 
to testify in support of their claims before a word of testimony im- 
peaching their validity has been adduced. No one disputes that in 
the absence of objection the proof of claim stands as sufficient warrant 
for the payment of a dividend based thereon. It is not then a mère 
pleading, confessedly it possesses some probative force. This being 
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so it is not easy to approve the logic which deprives it of ail weight 
as évidence upon the mère filing of an objection. If the appellant's 
contention be sustained an efficient administration of the law might, 
as we hâve seen, be made difficult, if not impossible. We see no reason 
or necessity for such an interprétation of the law. On the other hand a 
construction which requires the objector to offer some proof before 
subjecting the créditer to the expense and annoyance of presenting 
sustaining évidence seems to be in accord with the intent and purpose 
of the act and to présent a simple, efficient and perfectly fair rule of 
procédure. In a vast majority of instances the claims of creditors are 
susceptible of the most simple vérification. The trustée has the bank- 
rupt's bocks at his disposai and can at any time call upon the bank- 
rupt for assistance. In cases where exaggerated or fraudulent claims 
are filed there is no difficulty in ascertaining and proving facts sufficient 
to establish the true character of the claim, thus putting the claimant 
upon his proof. 

The subject was carefully examined in Re Sumner (D. C.) 101 Fed. 
224, and the conclusion was reached that under section 57 "a," "b," 
"d," and "f" of the act the objector, though not required to disprove 
the claim, must produce "évidence whose probative force shall be equal 
to, or greater than, the évidence ofïered in the first instance by the claim- 
ant." This, we think, is a correct statement of the law and is in ac- 
cord with gênerai order 21 (6), 89 Fed. x, which seems to indicate that 
the claim must stand until évidence has been adduced which authorizes 
the référée to expunge or reduce it. See, also, In re Shaw (D. C.) 10!) 
Fed. 780 ; In re Felter (D, C.) 7 Fed. 904. 

The order of the District Court is affirmed. 



ST. LOUIS SOUTHWESTERN RY. CO. v. PUROELI/.» 

(Circuit Court of Appeals, FIfth Circuit February 15, 1905.) 

No. 1,354. 

1. Bii-i, or Exceptions— Geounds foe Steiking Out— iNCORPonATiNa Evi- 

dence Taken by Pkivate Sténographes. 

Where tbe évidence In a case is embodied in bills of exceptions duly 
allowed and certifled by the trial judge, the fact that the testimony was 
not talcen down by order of the court or by consent, but by a stenographer 
employed by one of the parties, is immaterlal, and is not ground for strlk- 
ing it from the record. 

2. Kaileoads— INJUEY 10 Person on Thack— Contbibutoey Négligence. 

A person who in the daytime, after walking for a distance beside a rail- 
road track, stepped upon the track to cross a cattle guard, and, after 
Crossing, but whlle still on the track, was struck and Injured by a train 
coming from behind her, which could hâve been seen approaching for a 
distance of 300 yards, was guilty of contributory négligence which pre- 
cludes a recovery for the injury, notwlthstandlng her testimony that be- 
fore stepping on the track she looked and listened for a train and saw or 
heard none, where, as clearly shown by ail the other évidence, the train 
was then within plain sight. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Eailroads, §| 1285- 
1291, 1305-1307.] 

* Rehearlng denied March 21, 1905, 
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8. Same— Negligenck. 

A rallroad company Is not chargeable wlth négligence whlch renders tt 
Uable for the Injury of à woman struck by a train, where the customary 
and requlred signais were glven, and, when the woman was seen by ttie 
engineer and flreman, shë was walking beside the track at a safe distance, 
and after she stepped upon the track ail possible was done to stop the 
train before It reached her. 

[Ed. Note. — For cases In point, see vol. 41, Cent. Dig. Railroads, §§ 1279, 
1280.] 
4. husband and wlfe— right ov action tob in.turt oï wlfe— louisiana 
Statutes. 

Act No. 68, p. 05, Laws La. 1902. àmonding Rev. Clv. Code 1870, § 2402, 
by providlng that "damages resnlting from Personal injuries to the wife 
shall not form part of thls community but shall always be and remaln 
the separate property of the wife and recoverable by herself alone," is 
not rétroactive, and did not afCect a r jght of action for an injury to a wife 
which had become fully vested in her husband prior to Its passage. 

[Ed. Note. — For cases in point, see vol. 26, Cent Dig. Husband and Wife, 
Si 739, 767.] 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana, 

The défendant In error flled this suit June 24, 1902, In the Second Judiclal 
District Court of Bossier Parish, state of Louisiana, charging that the plain- 
tlff in error (défendant below) was a corporation organized under the laws 
of the state of Missouri, and owned and operated a Une of road through said 
parish of Bossier, and that on its Une near Bolinger Is a heavy grade ; that 
on March 21, 1902, his wife, in going over to Bolinger, passed along a path- 
way through his fleld untll she came to the railroad track, about 400 feet 
"from which point she wàlked along the pathway by the side of the track 
toward Bolinger untll she reached the cattle guard, where she stopped, looked, 
and listened for a train, and, not hearlng or seeing any, she walked along 
the track constantly used by pedestrians, with the knowledge and aequi- 
eseeuce of défendant company, and crossed over the cattle guard, and Just as 
she reached the opposite side a freight train coming from the ' south, aud 
without any signais whatever, struck and knocked her 20 or 30 feet, throwing 
her vlolently upon the ground, breaklng her collar bone," etc. He further 
charged "that his said wife was without fault, and that her injuries were 
due solely to the fault of the défendant company In not maintaining a look- 
out from said train, which was rushing Into a populous village, and in the 
failure to sound the signal for the crossings and the stations, and as warn- 
Ing of danger." He asked for damages in the sum of $6,200. On proper pé- 
tition and bond, the case was removed by the défendant below to the United 
States Circuit Court for the Western District of Louisiana. The défendant 
below, by exception and answer, denied that the complalnt set forth any 
cause of action or right in the plaintiffi to brlng suit. It denied that the in- 
jury to plaintifC's wife was caused by any négligence on its part, and charged 
that whatever injury she sustalned was caused solely by her own négligence. 
It charged that she was a trespasser on Its track, and her présence there was 
unknown to its servants In time to prevent the accident. After filing its an- 
swer, and before the case was trled, the plaintiff in error fîled a plea in bar of 
his right to recoyer, and charged that he was without right to stand in Judg- 
ment for, and without authority to sue for, the Personal injuries done to his 
wife, under the laws of Louisiana, and she alone could stand in judgment for 
such Injuries. Thls exception was trled and overruled, and the railway com- 
pany duly exceptèd to the ruUng of the court thereon. Thereafter Mrs. Pur- 
cell, the wife, appeared In thé case, and averred that since the institution of 
the suit the Législature of Louisiana had adopted Act No. 68, p. 95, of 1902, 
which limlted the right of a marrled woman to sue for personal Injuries re- 
celved by her to her alone, and she asked to be permitted to intervene in the 
suit and substitute her own name as plaintiff In the case. Thereupon the de- 
fendant below filed a plea of prescription of one year In bar of her right to re- 
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cover, the accident havlng happened In March, 1902, and no suit having been 
brought by her until October 21, 1903. This pléa of prescription was over- 
ruled by the court, to which ruling the plaintifif in error hère duly excepted. 
The case was twlce tried by a jury in the lower court, the first verdict being 
for one cent, and the last one for the sum of $3,000. During the trial of the case, 
.T. S. Purcell, the plaintlff and the husband of the injured party, was called as 
a witness, and gave material testimony In thé case. Before he was sworn, 
counsel for the défendant below objected to his being sworn or testifying, on 
the ground that he was the husband of Mrs. Purcell, the injured party, and 
to whom the damages in the case are due, if any, on the ground that the hus- 
band could not be a witness for or against his wife under the laws of Louisi- 
ana. DurIng the trial the défendant below called as a witness In Its behalf 
John Croeker, who, having testifled with référence to the written statement 
niade to him soon after the accident by Mrs. Purcell and witnessed by her 
husband, stating how the accident occurred, and being unable from the lapse 
of tlme to State substantially what she said to him, but having stated that 
he tooic down the written statement as dictated to him by her, counsel for the 
railway Company offered in évidence the paper, and askeA for permission for 
the witness to read the paper in order to refresh his memory, ail of which was 
refused by the court, and to which ruling a formai bill of exception was tak- 
en. After ail the évidence was taken, counsel for the raiiroad Company 
asked the court to direct a verdict for the défendant on ail the évidence, 
which the court refused. The charge of the judge to the jury as given was 
duly excepted to In several particulars, but, In the view taken of the case, 
it Is not necessary to specify. The assignment of errors covers ail the ques- 
tions raised on the trial. Défendant in error moves this court to strike out 
from the record ail the purported written testimony inclnded thereln, for 
the reason that it was not taken by consent of parties nor by order of the 
court, but was taken by the stenographer employed by plaiutifÊ in error for 
his own private use and beneflt. 

J. D. Wilkinson, for plaintiff in error, 
A. J. Murff, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The motion to 
strike out the évidence in the record cannot prevail, because it is ail 
found in bills of exception duly certified by the trial judge. Whether 
it was taken from the notes of a private or officiai stenographer or from 
the judge's own notes seems to be immaterial. 

On the undisputed facts in the case, the raiiroad company was not 
in fault in regard to the injuries to Mrs. Purcell. When first seen by 
the engineer and fireman, Mrs. Purcell was approaching the raiiroad 
right of way, afterwards walking along the side of the track in "a 
pleasant, comfortable path," as described by herself. The engineer 
had given the usual and customary signais for stopping the train at 
Bolinger, near by, and the fireman was ringing the bell. Ûp to the time 
Mrs. Purcell went on the track to cross the cattle guard, the engineer 
and fireman had every reason to believe that, so far as the train was 
concerned, she would remain in a place of safety, and not venture on the 
track in front of the approaching train, and were therefore not required 
to either stop the train or give signais to prevent such trespass. See 
Matthews v. Atlantic & N. C. R. Co. (N. C.) 33 S. E. 177. As soon as 
she entered on the track to cross the cattle guard, both engineer and 
fireman resorted to ail means in their power to stop the train and pre- 
vent injury. 
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On the évidence of Mrs. Purcell herself, it is difficult to acquit her 
of confributing to her own injury. She testified as follows : 

"Q. You were hurt by one of the trains of the St. Louis Southwestern Rail- 
road near Bolinger? A. Yes, sir. Q. When was tliat, do you remember? 
A. It was on the 21st day of March two years ago — the 21st of thls month. 
Q. Mrs. Purcell, where were' you golug that morning? A. I was going to 
Bolinger. Q. What time of day was it? A. I do not know exactly. Q. .lust 
estimate the time of day. About what time was it? A. It was soiuewhere 
between 9 and 11 o'clock. Q. In going down to Bolinger, which way were 
you in the habit of going? A. I always went just as I went that morning. 
Q. How were you going down — ^through the fleld? A. Yes, sir. Q. What oth- 
er way was there to go to Bolinger? A. Not any other way except arouud 
the public road. Q. In going on the publie road, you would hâve had to hâve 
gone through a considérable skirt of woods? A. Yes, sir; and it was further 
from our bouse to the public road than it was to the track. Q. Then it was a 
good deal further to go the publie road than it was this way? A. Yes, sir; 
never went around the public road only in a vehicle. Q. Went the way you 
were going that morning? A. Yes, sir. Q. Your daughters were at Bolinger? 
A. Yes, sir ; husband and daughters. I was not on the way to the boarding 
house ; I was going to the commissary to buy some things, but I expeeted to 
stop at the boarding house. Q. In going from your house you corne down the 
pathwayî A. Yes, sir. Q. You know where that strikes the road. About 
how far from the cattle guard did you strike the railroad in this path? A. 
Yes, sir ; but I did not take the railroad immedlately. Q. The railway em- 
bankment was how far from the cattle guard when you came to the embank- 
ment? A. Forty or flfty yards. Q. Did you — When you came to that traok, 
what did you do? A. I looked, and saw no one near ; then I walked on down, 
as it was my custom. Q. You say that you saw no one near. Did you look 
out for the trains? A. Yes, sir; and there was no train ;I heard none. Q. 
You looked up and down the track? A. Yes, sir. Q. What did you do then? 
A. I went on to the cattle gap, I reckon, in 10 or 15 feet. Of course, I did not 
notice the distance. Then I took the track and crossed the gap. Q. Then i 
understand you walked along the path? How close was that to the end of 
the ties? A, I do not know, sir ; I reckon the path was four or flve. I do not 
know, sir ; It was a good wide path — a pleasant pathway. Q. Then how far 
from the cattle gap when you got on the railway track? A. I do not know : 
do not think it was more than eight or ten feet. Q. Eight or ten feet before 
you got there you stepped on the railway track? A. Yes, sir. Q. State to 
the jury, when you struck the railway track, whether you looked for auy 
train? A. Yes, sir ; of course, naturally I should do that, because I had the 
cattle gap to pass. Q. Did you see or hear any train? A. No, sir. Q. How 
far down the track could you see? Could you see the whistling post? A. Yes, 
sir. Q. You could see or hear no train? A. No, sir, nothing iu view, lie- 
cause I noticed for that. Then after I took the track I felt perfectly safe, 
because I bnew I had the whistling post between me and any danger. Q. 
When you stepped on thé track, was the wind blowing? A. Yes, sir, blowing 
from the north. Q. How were you dressed that morning — hâve on a bat or 
bonnet? A. Bonnet. Q. Ordinary sunbonnetî A. Yes, sir. Q. Then the 
wind was blowing in your face? A. Yes, sir. Q. Do you remember where 
you were when the car struck you? A. No, sir; not exactly, but I think I 
was at least 15 or 20 feet or yards beyond the gap ; I know I was beyoud the 
gap. Q. What position were you in the last that you remember? A. We had 
to cross the cattle gap to get out of the fleld; then I took to the side until 
I could get a good stepping-oflC place. Q. There was an embankment there 
coming out of the cattle gap; could you step right oiï of the cattle gap? A. 
I walked out some distance after passlng the cattle gap, because the wire 
fence was there, because it was low marshy place where drift had gathered 
there, and as I walked off of the Cattle gap I graduai ly went to one side of the 
track. Q. You think you were somewhere about what distance from the cattle 
gap when it struck you? A. I was 20 feet or more, I know. Of course, I do 
not know exactly ; I know that I was a good distance from the cattle gap. Q. 
Do you know whether or not you had started off of the track, or were you In 
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the mlddle of the track? A. No, sir; was not In the middie of the track. Q. 
Did you hear any belJs ringlng or signais glven? A. No, sir ; there was not any. 
Q. Tliere was none? A. No, sir. Q. If tJie bell had been rung or wtiistle blown, 
could you hâve gotten off? A. Tes, sir; the gap is not a very wide one. Q. 
You were in the habit of going along there? A. ïes, sir. Q. You had not 
been In the habit of trying to beat trains across there? A. No, sir. Q. In 
goiug along that path there, would any one be in danger of being struck by 
the train? A, I do not know; I never tried it; I wonld not try it. I su- 
pose I could hâve made It along there, but not on the cattle guard. Q. Would 
you hâve walked along there when a train was passing? A. No, sir; I hâve 
better sonse than that. * • • Q. What was there to hâve prevented you 
seeing a train along there after it got around the curve? Was there any- 
thing? A. No, sir; nothing to prevent seeing it. Q. Nothing to prevent you 
from seeing them or from thelr seeing you? A. No, sir. Q. No trees on the 
embankment that would prevent them from seeing you or you from seeing 
thein? A. No, sir, no obstruction at ail." 

If, as she says, before entering on the track to cross the cattle guard, 
the "stopped and looked and listened," she must hâve seen the train im- 
minently approaching, because, under her own and the other évidence, 
it is clear that for 300 yards or more the track was unobstructed. 
Her testimony under such circumstances ought not to be credited, or 
taken as raising a conflict in the évidence. See, on subject, Chicago 
& N. W. Ry. Co. V. Andrews (C. C. A.) 130 Fed. 71 et seq., and cases 
there cited. 

If Mrs. Purcell is mistaken with regard to stopping and looking and 
hstening before she entered on the track to cross the cattle guard, of 
course her négligence is apparent. For the lack of évidence showing 
négligence on the part of the agents of the défendant railway company, 
and for the négligence contributing to her own in jury, as shown from 
the undisputed facts and Mrs. Purcell's own testimony, the jury should 
hâve been directed to return a verdict for the défendant, and the refusai 
of the requested instruction to that effect requires a reversai of the 
judgment below. 

In our opinion, Act No. 68, p. 95, of the Laws of Louisiana, entitled 
"An act to amend and re-enact article 2402 of the Revised Civil Code of 
1870," approved June 30, 1903, and providing "that damages resulting 
from Personal injuries to the wife shall not form part of this com- 
munity, but shall always be and remain the separate property of the 
wife and recoverable by herself alone," was not intended to hâve any 
rétroactive effect. The act contajns no repealing nor saving clause, and, 
if given a rétroactive efïect, might affect rights and interests in com- 
munities of acquêts and gains running back many years. The right 
of Purcell to recover from the raiiroad company for injuries to his wife 
was fully vested when Act No. 68 was passed. We cannot présume, 
in the absence of plain language to that effect, that there was any inten- 
tion to divest the rights so vested, and perhaps take away ail right to 
recover. See article 8, Rev. Civ. Code La., and article 166, Const. L,a. 
1898. If we give the efïect claimed by plaintiff in error to Act No. 68, 
we should hâve to hold in this présent case that the husband could not 
recover because his right had been divested, and that the wife could 
not recover because she came too late. This disposes of the several 
assignmeiits of error based upon Act No. 68, to wit, the right of Pur- 
cell to sue, his right to testify, and the prescription of one year against 
the wife's right to sue. 
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If Purcell was the proper plaintiff to recover, and if îie signed the 
document produced by the witness John Crocker, it would seem that 
such document was admissible in évidence, although Purcell swore he 
signed it only as a witness, and did not know of its contents. The 
other assignments of error need not be considered. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded with instructions to set aside the verdict and otherwise pro- 
ceed according to law and in accordance with the views herein ex- 
pressed. 



In re HURLBUTT, HATCH & CO. 
(Circuit Court of Âppeals, Second Circuit. January 9, 1905.) 

1. Bankettïtct—Paetneeship— Stock Exchange Seat— Ownekship. 

Where the articles of a commission partnership provided that there 
should be contributed to the capital stock and for the carr ying on of 
the flrm by H. the seat in the New Xork Stock Bxchange owned by 
hlm, free and clear of ail Incumbrances whatever, which, for the pur- 
pose of the agreement, was estlmated at an agreed Taluation of $50,000, 
and the flrm agreed to pay H. Interest at 6 per cent, "on the capital 
80 Invested" by him, and thereafter pald ail dues and assessments 
chargeable agalnst the seat, whlch were charged on the flrm's books as 
flrm expense, the seat was a part of the assets of the flrm In bank- 
ruptcy, and not the indivldnal property of H. 

[Ed. Note. — Seat In stock exchange as an asset in bankruptcy, see note 
to Fisher v. Cushman, 43 C. O. À. 889.] 

2. Same— Tbansfeb. 

Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 [U. S. Comp. St. 1901, 
p. 3451], provides that the bankrupt's trustée shall be vested with the 
"tltle of the bankrupt as of the date he was adjudged a bankrupt, ex- 
cept In 80 far as It is property which Is exempt to ail ; * ♦ • (3) 
powers whlch he might hâve exerclsed for hls own beneflt; ♦ • * 
and (5) property which, prier to the flling of the pétition, he could by 
any means hâve transferred, or which might bave been levled upon 
and sold under judiclal process." Beld that, since a seat in the New 
ïork Stock Exchange was subject to transfer by the owner, and could 
be sold by hlm subject to transfer restrictions, title to such seat held 
by a flrm passed to Its trustée In bankruptcy. 

8. Same— Tbansfeb— Execution— Bnfobcement--Jubismction. 

Bankr. Act July 1, 1898, c. 541, f 2 (7) 30 Stat. 545 [U. S. Comp. St. 
1901, p. 3421], empowers courts of bankruptcy to cause the estâtes of 
bankrupts to be collected, reduced to money, and distributed, and to 
détermine controversles In relation thereto, except as otherwise pro- 
vided. Section 2 (15) authorizes such courts to make orders, Issue 
process, and enter such judgments, In addition to those specifically 
provided for, as may be necessary for the enforcement of the provisions 
of the act ; and section 7 (4), 30 Stat 548 [D. S. Comp. St. 1901, p. 3425], 
déclares that the bankrupt shall exécute and dellver such papers as 
shall be ordered by the court. Held that, where a member of the 
New York Stock Excbange contributed his membership to a flrm which 
thereafter became bankrupt, the court of bankruptcy had jurlsdlctlon 
to compel him to exécute a transfer tbereof for the beneflt of the 
flrm's trustée In bankruptcy, 

4, Same— Résignation. 

The bankrupt having lost hls membership when the tltle to hls seat 
vested In the trustée, It was no objection to the transfer that It was 
équivalent to résignation of the bolder's Personal membership In the ex- 
change. 



IN RE HUKLBUTT, HATCH & CO. 505 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

John C. F. Gardiner, for petitioner. 
Benj. N. Cardozo, for respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The petitioner was a member of the 
firm of Hurlbutt, Hatch & Co., bankrupts. Henry B. Ketcham, trustée 
in bankruptcy of said firm, claimed that a seat in the New York Stock 
Exchange, standing in the riame of said Hatch, was copartnership prop- 
erty, worth $68,000, which passed to the trustée and could be sold by 
him, yet that, owing to the custom and ruies of the stock exchange, it 
could not be advantageously sold so as to be available for the satisfac- 
tion of the claims of the firm's creditors, unless its sale should be 
requested by Hatch, but that, if he would exécute and deliver to the 
stock exchange a paper directing it to sell his seat and to pay the pro- 
ceeds to the trustée in bankruptcy, the exchange would obey his direc- 
tion. It appeared that Hatch had refused to apply the said seat to the 
payment of the partnership debts, or to transfer it to the trustée, or to 
consent to its sale. The debts of the copartnership amount to about 
$175,000; its assets, exclusive of said seat, are about $34,000. 

The trustée applied to the District Court for an order that Hatch be 
required to sign and deliver to the stock exchange such request and di- 
rection as would authorize an advantageous sale and make the proceeds 
thereof available for the payment of partnership debts. 

Thereupon the court made the following order, namely : 

"Ordered, that the said Edward Sanford flatch forthwith sign and deliver 
to the said trustée In bankruptcy an instrument in the following form : 

" 'ïo the Chairman of the Committee on Admissions of the New York 
Stock Exchange — Sir : I hereby request you to sell ail my right, title and 
interest in and to my membership in the New York Stock Exehange, subject 
to the approval of the Committee on Admissions and the constitution of 
said Exchange; and I hereby authorize aud direct you to pay over the pro- 
ceeds realized from such sale to Henry B. Ketcham, as Trustée in Bank- 
ruptcy of the firm of Hurlbutt, Hatch & Company, after deducting there- 
from any moneys due to creditors who are members of the Exchange, or 
tirms registered thereon, upon claims arising from contracts subject to 
the rules of the Exchange, and after deducting any and ail other charges 
or payments required by the constitution and by-laws of the Exchange to 
be deducted upon a transfer of membership therein ;' and It Is further 

"Ordered, that the said Edward Sanford Hatch be and he hereby Is di- 
reeted, upon demand by the said trustée, to exécute any and ail other papers 
that may be required by the said New York Stock Exchange, or that may 
be nccessary or proper for the purpose of signifylng his consent to the 
transfer of the said seat to the person buying the same, pursuant to the 
direction aforesaid, and any and ail other papers that may be necessary or 
proper for the purpose of vesting In such purchaser the full title to such 
seat, and of securing to the said trustée In bankruptcy the payment of the 
purchase price thereof; and It Is further 

"Ordered, that the said Edward Sanford Hatch be and he hereby Is en- 
joined and restrained from the commission of any act intended to defeat 
or nulllfy his consent to the sale aforesaid, and from induclng the ofBcers 
of the said Exchange to refuse to carry out the said directions, and from 
otherwise hinderlng or impeding the sale of his right of membership afore- 
said and the transfer of the proceeds thereof to the said petitioner." 



506 135 FEDERAL REPORTER. 

This pétition seeks to review said order on the following grounds: 
(1) That the membership in the stock exchange was not the property 
of said firm, but was the individual property of tlie petitioner. (3) 
That it was a personal privilège of said Hatch, and not property which 
he could hâve transferred to the trustée. (3) That, in so far as it was 
property and transférable within the meaning of the bankrupt law, it 
had become the property of the trustée by the adjudication. (4) That 
the court had no authority or jurisdiction to compel the petitioner to 
exécute such request, which was équivalent to a résignation of per- 
sonal membership in said exchange. (5) That it was against public 
policy to thus exclude the petitioner ffom said means of livelihood. 

That said membership was firm property was shown by the pro- 
vision in the articles of partnership that there should be "contributed 
to the capital stock of said partnership for the uses and purposes thereof 
and for carrying on the same, * * * ^,y t^g said party hereto of the 
third part (Edward S. Hatch), the said seat upon the New York Stock 
Exchange, now owned by him, free and clear of ail encumbrance what- 
soever, which seat, for the purpose of this agreement, is estimated 
at an agreed valuation of Fifty thousand dollars ($50,000)" ; from the 
further provision for the payment of interest at 6 per cent, to Hatch 
"upon the capital so invested" by him, and estimated at $50,000 ; by the 
provisions for division of losses and profits; and by the subséquent 
course of dealing between the partners, whereby the partnership paid 
ail the dues and assessments chargeable against said seat, and said 
payments were charged in the firm's books as a firm expense. 

ïhe fifth ground for review, founded on public policy, need not be 
discussed. 

The second, third, and fourth grounds may be considered together. 
That property in a stock exchange seat vests in a trustée in bankruptcy 
is expressly decided in Page v. Edmunds, 187 U. S. 596, 23 Sup. Ct. 
SOO, 47 L. Ed. 318. The facts in said case are strikingly like those 
herein. There the bankrupt was a member of the Philadelphia Stock 
Exchange. There, as in this case, when a seat in said exchange is 
transferred, the transfer is subject to the approval of a committee of the 
exchange, and in the event of the death of a member a sum would be 
paid to his family out of the gratuity fund ; but if the seat is sold, such 
sum would go witli the seat. The articles of the constitution provided 
for a committee on admissions, which should inquire into the standing 
of the applicant for membership and report to the governing committee, 
which détermines by ballot whether a candidate should be elected, five 
adverse ballots preventing his élection. Thus, the conditions in the 
two cases présent the same légal questions. The Suprême Court said 
as follows: 

"Section 70 of the bankrupt act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3451]) provides that the trustée shall be vested 
with: 

"'The title of the bankrupt, as of the date he was adjudged a bankrupt, 
except in so far as it Is property which is exempt, to ail ; * * * 

" '(3) Powers which he might hâve exercised for his own beneflt. • • • 

" '(5) Property which prior to the flling of the pétition he could by any 
means hâve transferred or which might hâve been levied upon and sold under 
judlcial process.' ♦ ♦ • 
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"We thlnk It could hâve been transferred withln the meaning of the 
statute. The appellant could hâve so!d his menibership, the purchaser tak- 
ing it subjeet to élection by the exchange, and some other conditions. It 
h ad decided value. • * * 

"A thlng having such vendible value must be regarded as property, and, 
as it could hâve been transferred by some nieans by appellant (one of the 
conditions expressed in section 70), It passed to and vested in his trustée." 

Hyde v. Woods, 94 U. S. 523, 535, 24 L. Ed. 264. 

The décisions of the court of last resort of the state of New York are 
to the same effect. People ex rel. Lemmon v. Feitner, 167 N. Y. 1, 
60 N. E. 265, 82 Am. St. Rep. 698 ; Matter of Hellman, 174 N. Y. 254, 
257, 66 N. E. 809, 95 Am. St. Rep. 609, 63 L. R. A. 92. 

The contention of the bankrupt "that said membership is a personal 
privilège" is answered bv the opinion of the Suprême Court in Spar- 
hawk V. Yerkes, 142 U. S. 1, 12 Sup, Ct. 104, 35 L. Ed. 915, where the 
court says: 

"While the property is peeuUar, and In Its nature a personal privilège, yet 
such value as it may possess, notwithstanding the restrictions to which it 
is subjeet, Is susceptible of being realîzed by creditors. Ager v. Murray. 
105 U. S. 126 [26 L. Ed. 942] ; Stephens v. Cady, 14 How. 528 [14 L. Ed. 528] : 
Povirell V. Waldron, 89 N. Y. 328 [42 Am. Rep. 301] ; Belton v. Hateh, 109 
N. Y. 593 [17 N. E. 225, 4 Am. St. Rep. 495] ; Habenlcht v. Lissak, 78 Cal. 
351 [20 Pac. 874, 5 L. R. A. 713, 12 Am. St. Rep. 63] ; Weaver v. Fisher, 110 
III. 146." 

That the court had jurisdiction to compel the bankrupt to exécute 
the papers necessary to effectuate the sale of said seat is equally clear. 

It appears from the allégations of the trustee's pétition that he could 
not compel the stock exchange to admit to membership the person to 
whom he might sell said seat. The décisions of the United States Su- 
prême Court and of the Court of Appeals of the state of New York 
show that the stock exchange is not bound to admit a purchaser to 
membership, and that such purchaser takes the seat subjeet to the condi- 
tions imposed by the constitution and rules of the exchange. Hyde 
V. Woods, supra ; Page v. Edmunds, supra ; People ex rel. Lemmon v. 
Feitner, supra. 

The gênerai power of courts of equity to compel a transfer and sale 
of such personal privilèges as patents and trade-marks is asserted in 
Ager V. Murray, 105 U. S. 126, 131, 26 L. Ed. 942. The power of the 
court to require a bankrupt to exécute the instruments necessary to 
effectuate the sale of a personal and exclusive right bas been exercised 
in the cases of the transfer of liquor licenses (In re Fisher [D. C] 98 
Fed. 89 ; In re Becker [D. C] 98 Fed. 407), of a license of a stall in a 
market (In re Emrich, 101 Fed. 231), and of a seat in the New York 
Stock Exchange, under the bankruptcy act of 1867 (In re Ketchum 
[D. C] 1 Fed. 840). 

If there were any doubt as to the gênerai power of the District Court 
to make such order, it would be resolved by the provisions of the bank- 
ruptcy act empowering courts of bankruptcy to "cause the estâtes 
of bankrupts to be collected, reduced to money and distributed, and 
détermine controversies in relation thereto, except as hereJn otherwise 
provided" [section 2 (7)] ; "make such orders, issue such process, and 
enter such judgments in addition to those specifically provided for as 



508 1S6 FBDBIIUL BBPORTBB. 

may be necessary for the enforcement of the provisions of this act" 
[section 2 (16)], ; and by the îurther provision that "the bankrupt shall 
* * * exécute and deliver such papers as shall be ordered by the 
court" [section 7 (4)] . Act July 1, 1898, c. 541, 30 Stat. 545, 546 [U. 
S. Comp. St. 1901, p. 3421]. 

There is no merit in the contention that the order to exécute said re- 
quest was équivalent to a résignation of said personal membership in 
the stock exchange. The bankrupt lost his membership when the es- 
sential élément thereof — the seat in the stock exchange — vested in the 
trustée. He was "fully and completely divested of his property in 
the seat or membership." Platt v. Jones, 96 N. Y. 34. The order of 
the court merely effectuâtes the provision empowering it to cause the 
estâtes of bankrupts to be collected, by requiring this bankrupt to obey 
the provision for the exécution of the papers necessary for such pur- 
pose. 

The order is afïirmed, with costs. 



UNITED STATES, for Use of ROCKLAND LAKB TRAP ROCK CO., T 

CONKLING et al 

(Circuit Court of Appeals, Second Circuit January 19, 1905.) 

No. 102. 

1. PUBLIO WOBK— Statutoby Bond»— Chartees. 

Rev. st. J 3T47 [U. S. Comp. St. 1901, p. 2523], requîres every person 
contractlng with the United States for public worli to exécute a bond to 
make payments to ail persons supplylng him "labor and materials" In the 
prosecution of the work, and thàt the person supplylng such labor and 
materials shall hâve a right to sue in the name of the United States on 
the bond. Défendant, havlng contracted with the United States to pur- 
chase and remore certain stone near the îîarlem river, executed a bond 
under such section, condltloned that he would promptly make full pay- 
ments to ail persons supplylng hlm with labor and materials in the pros- 
ecution of the work. Held, that the furnlshing of certain scows to de- 
fendant, to be used in removlng the stone and In other work being prose- 
cuted by défendant, dld not constltute the furnlshing of "labor and ma- 
terials" to défendant, so as to entltle plaintlfiC to recover the amount due 
under the charter party on the bond. 

2. Same— Evidence— Lettebs. 

In an action on a charter party, the exclusion of letters between the 
parties prlor to the exécution of the contract was not error; the contenta 
thereof being merged in the subséquent contract. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

John F. Foley, for plaintiff in error. 
James R. Soley, for défendants in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Ju'dges. 

TOWNSEND, Circuit Judge. In May, 1899, défendant John P. 
Conkling entered into a contract with the United States to purchase and 
remove the stone owned by the United States, stored on the south side 
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of the eut through Dyckman's Meadows, near Spuyten Duyvil and the 
Harlem river. The contract provided as follows : 

"The contracter for the removal of the stone must furnish ail appliances 
and labor necessary to handie and transport it, and must dispose of it in ac- 
fordance with law. Ail débris or material whlch may be mixed with the rock 
must also be removed. • • » 

"ïhe stone wlll be measured by eublc contents on scows, or other vehicles 
of transportatlon on which It may hâve been placed. and for this purpose It 
must be compactly plled in sueh a manner as to facllitate the measurement. 

"Measurements will be taken at the place where the stone is stored, by an 
authorlzed agent of thls ofDce." 

Défendant Conkling, as principal, and défendant the Fidelity & De- 
posit Company of Maryland, as surety, executed the required bond that 
défendant Conkling would duly perform the covenants in said contract 
and "shall promptly make full payments to ail persons supplying him 
with labor and materials in the prosecution of the work provided for in 
said contract." 

The relator chartered to Conkling certain scows, to be paid for in 
monthly payments at a per diem rate, and sought to recover on said 
bond for their use, on the ground that they were labor and materials 
supplied in the prosecution of said work. The statute relating to such 
bonds provides, inter alia, as follows : 

"That hereafter any person or persons entering into a formai contract with 
the United States for the construction of any publie building, or the prosecu- 
tion and completion of any public work or for repairs upon any public build- 
ing or public work shall be required before commenclng such work to exécute 
the usual pénal bond, with good and sufflcient sureties, with the addltional 
obligations that such contractor or contractors shall promptly make payments 
to ail persons supplying him or them labor and materials in the prosecution 
of the work provided for in such contract, and • • * said person or per- 
sons supplying such labor and materials shall hâve a right of action, and shall 
be authorlzed to bring suit, In the name of the United States for his or thelr 
use and beneflt against said contractor and sureties and to prosecute the same 
to final judgment and exécution." Rev. St. § 3747 [U. S. Comp. St. 1901, p. 
2523]. 

The court below expressed the opinion that thèse scows and their 
use were not "labor." The évidence shows the correctness of this 
conclusion. 

Jacob E. Conkling, the secretary of the relator, testified as follows : 

"We employed the captains of thèse vessels that we chartered to Conkling, 
and we paid them. They were simply custodians of the scows — keepers of the 
scows. * • • The master is custodian of the scow. He keeps the scow, 
looks after her, keeps her pumped out, and does such other work around the 
scow as to protect her and take care of her, and attends to her Unes. He bas 
nothing whatever to do with the loading or unloading." 

United States v. Kimpland (C. C.) 93 Fed. 403. 

The question presented is as to the légal construction of the words 
"labor or materials," as used in said statute. Counsel for the relator 
relies upon the décision in American Company v. Lawrenceville Cément 
Co. (C. C.) 110 Fed. 717, as "a controlling authority." Counsel for 
défendants rely on the décision in United States ex rel. James McAl- 
lister v. Fidelity & Deposit Company of Maryland, 86 App. Div. 475, 
83 N. Y. Supp. 752, in which, they say, "the facts are identical with the 
facts in the présent case." 
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The cases of American Surety Co. v. Lawrenceville Cernent Co., su- 
pra, and of United States v. Morgan (C. C.) 111 Fed. 474, involved 
claims arising out of the same transaction, and based on the same bond. 
There one Morgan, as principal, and the American Surety Company, 
as surety, executed a bond under said statute for the performance of 
a contract by Morgan to do work and supply materiaîs for gun em- 
placements at Great Diamond Island, Portiand Harbor, Me. In the 
course of said work the plaintifif, the Loughiin Company, paid the ex- 
penses for transporting beams, bqlts, and washers, to be used in the 
work contracted for, from Portiand to Diamond Island, and this charge 
was allowed ; but the charges of plaintifï for expense in fitting out and 
equipping a steam launch, expressly constructed for transporting ma- 
terial to the place where the work was to be done to be used in said 
work, were disallowed, as were also expenses incurred in constructing 
cars, ships, tubs, and conveyors used iri the prosecution of said contract, 
"in making the excavations, * * * ^^^ conveying the materiaîs 
excavated." Charges for furnishing tools and appliances used in the 
prosecution of the work, and for the construction of a track upon which 
cars were run to transport the earth and rock excavated preparatory 
to the building of the fortification, and afterwards used for conveying 
concrète to said building, were disallowed. This décision was rendered 
by Judge Webb. United States v. Morgan, supra. 

In the American Surety Company Case, supra, Judge Putnam al- 
lowed other contractors' claims for repairs to the plant, and for truck- 
ing from the steamboat landing on the island to the précise locality 
of the work. Claims "for water-borne transportation of materiaîs used 
in the work, such as coal and lumber, to the island where the work was 
done," were rejected by the master; and the rejection was approved 
and affirmed, on the ground that the court could not détermine from the 
record on which side of the line they fell, in référence to the rule stated 
by the court in its opinion. There the court, referring to the report of 
the master as to the claims, said as follows : 

"Also we think the master was too strict wlth référence to some mlnor 
claims for transportation. Clearly, he was right in his illustratlve suggestion 
which led up to his conclusion with référence to claims for trucking and water 
carriage. As stated by him, the carrier ordinarily has a lien for his freight, 
which is a sufiScient protection to him. Therefore, in cases of transportation 
by a carrier from distant points, or, indeed, from another port than the port 
at which the contractor's work Is being done, the carrier would not ordinarily 
be protected by the statutory bond, for two reasons : First, transportation for 
considérable distances in the regular course, by the ordinary Unes of either 
steam, sail, or rail, cannot easily be brought within the words of the statute, 
'supplying labor or materiaîs'; and, second, inasmuch as carriage of that 
character, especlally under an ordinary biU of lading, or Its équivalent, créâtes 
a well-recognized lien for freight, the équitable rule would apply, that a car- 
rier, under such circumstances, cannot glve up his cargo, and enforce his claim 
against a mère surety, after he has so placed himself that the surety cannot 
be subrogated to the securlty which the law gave. The first objection, how- 
ever, does not necessarily apply to truckmen who are moving materiaîs from 
a place of landing to the exact locality of the work under contract, although 
the distance may be somewhat considérable, nor to water-borne transportation 
carried on by the servants of the contractor, or for short distances without 
the aid of steam or a fully equipped vessel. The second objection, moreover, 
must not be carried to an extrême ; otherwise it would def eât the practlcal 
opération of the statute. Every person selling materiaîs for cash holds a lien 
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for the purchase money until he voluntarily waives It by delivery ; and every 
person engaged In transportatlon, who Is not the mère servant ot the owner 
of the merehandise transported, holds a carrier's lien, even though the carriage 
is of miscellaneous parcels, over short distances in the immédiate locality, and 
at fréquent, irregular intervais. Nevertheless, vvith référence to each, sueh 
liens are not ordinarily insisted on, and it would be an unreasonable construc- 
tion of the statute to hold that It intended to interfère with the convenience 
of minor deallngs in such methods as the usual practices establish. Therefore, 
as already stated with référence to either class, to insist on the fact that the 
lien is waived, and short crédit given, would defeat the bénéficiai purpose of 
the statute, and the practical ends which it is intended to accomplish." 

The court had already discussed the state lien statutes and the fédéral 
statute, and the effect of giving a lien in the latter for labor and ma- 
terials used "in the prosecution of the work." Judge Putnam says : 

"The underlying equity of the lien statutes relates to a direct addition to 
the substance of the subject-matter of the building or other thing to vrhich the 
lien attaches, while the statute in question concerns every approximate rela- 
tion of the contractor to that which he bas contracted to do." 

That case présents conditions radically differing from those involved 
herein. The décision as to charges allowed for transportatlon to the 
place where the work was to be done seems to rest on the fact that the 
carrier had a lien on the cargo for freight, but that it would be imprac- 
ticable to assert it for carriage for short distances by vessel or trucks. 
Hère no lien could be claimed for carriage to the place where the work 
was to be done, because the contractor was to remove the material, and 
it was removed after the work was done and before the carriage began. 
The scows were not materials supplied "in the prosecution of the work 
provided for in the contract," for the prosecution was completed when 
the removal of the stone was effected, and before the scows had served 
any purpose except as a convenient means for measurement ; the 
measurements being made at the place where the stone was stored. 
Whether the stone was removed to an adjoining pièce of land, or to a 
scow, or to a railway track, or otherwise lawfuUy disposed of, was im- 
material. The obligation of the contract, which the bond was intended 
to secure, was fulfiUed by the act of removal. But irrespective of thèse 
considérations, Judge Putnam holds that gênerai transportation for a 
considérable distance by ordinary lines of transportation is tiot within 
the words "supplying labor or materials," and approves the rejection 
of claims for transportation by the master in the absence of évidence to 
show that they fall within the rule as stated by him. He bases his dis- 
allowance of other claims on the following ground : 

"They did not enter into the construction of the public work, but were in 
the nature of tools and appliances to be used by the contractor for his own 
convenience and advantage in his exécution of his contract." 

This case does not sustain the contention of the relator. 

In United States v. Hyatt, 92 Fed. 442, 34 C. C. A. 445, the Circuit 
Court of Appeals for the Fifth Circuit expressed the opinion that freight 
charges by a railroad for the carriage of stone to the place of prosecu- 
tion of work were neither labor nor materials, within the meaning of 
the statute under considération. 

In United States ex rel. McAllister v. Fidelity & Deposit Company 
of Maryland, supra, where the material facts are practically identical 
with those herein, the court said : 
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"The plalntlffs In furnishlng a boat to transport materlals to the works at 
Coaster's Harbor Island hâve not furnished any materlal used in the prosecu- 
tlon of the work provided for in the contract, any more than a common car- 
rier might be said to furnish materials by transportlng them to the point 
where they were to be used. Ohurchyard might hâve hired the plaintiffs to 
transport his materials as freight, and it would hardly hâve been suggested 
that under the statute the plaintiffs would hâve had a lien for materials fur- 
nished in performing the contract, and we are unable to diseover any reason 
why they bave a stronger claim because Churchyard chose to hire the means 
of transportation, and to assume the responsibility of operating the craft." 

We conclude that the statute was not intended to cover a case like 
the présent, where there was neither carriage nor a contract to carry 
to the place where the work was prosecuted, but only a contract to re- 
move materials purchased from the place of purchase. 

The court below held that the use of the scows was "not materials 
supplied solely in the prosecution of the particular work covered by the 
contract sued upon, because thèse scows were engaged in the prose- 
cution of other work — in the prosecution of building a breakwater at 
Larchmont, building a pier for the Long Island Railroad at Newtown 
Creek, and some structure for the Central Railroad at Spuyten Duyvil ; 
and there is nothing in the testimony upon which we can make any ap- 
portionment whatsoever for services in the différent capacities." It 
appears that the scows were chartered for the exécution of two distinct 
contracts — one for removal and one for construction — and that the re- 
lator claimed a lump sum under said two contracts, without attempt at 
apportionment. It further appears that défendant operated the scows 
under a gênerai charter; that, the removal of the stone being 
effected by loading it on the scows, he employed them in the exécution 
of other contracts for construction of a breakwater, a pier, and a bridge, 
respectively, at various places, at long distances from the place of load- 
ing ; and that the stone was carried to and delivered at said places un- 
der said gênerai charter. Therefore the scows were not supplied in the 
prosecution of the work, but they were supplied as carriers "for moving 
stone from Government Dock, Harlem Ship Canal, to and along shores 
for riprap and filling," and were to be used in "the Hudson River, New 
York Bay, East River, Harlem and in Long Island Sound, as far as 
Larchmont Harbor." This action is for the breach of condition of a 
bond for performance of a spécifie contract. The évidence 'showed that 
the scows were employed generally in the exécution of several con- 
tracts. No évidence was introduced to show any ségrégation of 
charges to this spécifie contract. It is impossible for this court to say 
whether there was in fact any séparation of services, or to apportion 
the gênerai charges between the various contracts. The évidence leaves 
it very doubtful whether the plaintiflf had in mind any claim of liability 
on this bond for any portion of the charter money. It is clear that the 
obligation of the surety could not be enlarged to cover the contractor's 
gênerai liability under the charter, or a pro rata portion of such liability, 
and especially where no data are furnished for its détermination. 
Childs v. Andersen, 128 Mass. 108 ; Crawford v. Powell, 101 Ind. 
431 ; Gorgas v. Douglas, 6 Serg. & R. (Pa.) 513 ; McClain v. Hutton, 
131 Cal. 132, 141, 61 Pac. 273, 63 Pac. 182, 632 ; United States ex rel. 
McAUister v. Fidelity & Deposit Company of Maryland, supra. 
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In United States ex rel. James McAllister v. Fidelity & Deposit Com- 
pany of Maryland, supra, the contracter was engaged in the exécution 
of three distinct contracts for the United States, and hired a lighter 
from the relator for transporting materials indiscriminately to the dif- 
férent points where the work was in progress. We hâve already seen 
that the court held this furnishing of a lighter did not constitute a sup- 
plying of materials. But in discussing the branch of the case relevant 
to the question we are now considering, the court said as follows : 

"As a matter of faet, Cburchyard used the lighter for transporting materi- 
als, machlnery, etc., to each of the three government contracts, and no aecount 
was kept of the portion of time it was employed upon the Coaster's Harbor 
Island barracks. He used It generally in performlng several contracts ; the 
cargoes were apparently piled on indiscriminately, and delivered at the vari- 
ons points ; and It Is difficult to understand how the Fidelity & Deposit Com- 
pany, which had no Intimation, so far as the record shows, that this contract 
for the use of the lighter was to be made, conld be held to hâve contracted to 
guaranty payment to thèse plaintlfCs under the statute hère in review. As- 
sumlng, as we must, that the défendants knew the law, could they be deemed 
to hâve contemplated this liabllityî Did the law contemplate itî We tbink 
not." 

We conclude, therefore, that the statute was not intended to protect 
one letting a boat under a charter for the gênerai use of a contracter, 
and that the court committed no errer in dismissing the complaint on 
that ground. 

The exceptions to the exclusion of certain letters between the parties 
prier to the exécution of the contract are without merit. No reason was 
given why the letters were offered. The contents thereof were merged in 
the subséquent contract. Furthermore, while the exclusion of the letter 
of September 9th did not hurt the relator, it would hâve helped défend- 
ants, because it shewed that the relater knew the scows were "to be used 
in transporting stone * * * to be deposited in docks and break- 
waters wherever I can get contracts for fiUing." 

The judgment is affirmed, with costs. 



AH TAI V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit February 16, 1905.) 

No. 539. 

1. Paeties— Standing in Coubt— Disposition of Question. 

Ordlnarlly questions involving the standing of a party in coart are 
Influenced largely by the knowledge of the court as to the hlstory of the 
proceeding, and are disposed of summarily upon discrétion. 

2. Aliens— Chinese Exclusion— Appeal teom Commissionee— Waiver. 

Where a Chlnaman who had been ordered deported by the commission- 
er. and had perf ected an appeal to the District Court within the statutory 
perlod, entered into an agreement which purported to walve his rlght 
of appeal, but nevertheless appeared and demanded to be heard upon hls 
appeal, which was still pending, and which had not been dismissed under 
the agreement, hls status under his appeal so far involved hls statutory 
right to an appeal as to render the question whether his executory agree- 
ment amounted to a complète and absolute waiver thereof or not, review- 
able by the Circuit Court of Appeals. 

135 P.— 33 
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3. Same. ■■- 

Where a Chinaman who had been ordered deported by the commlssloner 
perfected an appeal to the District Court within the statutory period, his 
right to appear and be heard upon his appeal was not forfeited by an 
agreement purporting to waive bis appeal, which had remained merely 
executory, and under which the appeal had not been dismissed, nor the 
order of the commissiouer alHrmed, and in reliance on which nothing had 
been done. 

In Error to the District Court of the United States for the District 
of Massachusetts. 
See 125 Fed. 795. 

George Libby, for plaintifï în error. 
William H. Garland, Asst. U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In this case a Chinese person, who 
is designated in the record as Ah Tai, alias Moy Yee Poy, plaintiff 
in error, was before Richard W. Haie, United States commissioner 
for the District of Massachusetts, charged with being a Chinese 
person unlawfully within the United States. The Chinaman de- 
fended upon the ground that he had been previously before a com- 
missioner for the District of Vermont, and, after trial, had been dis- 
charged upon the ground that he was a citizen of the United States. 
At the hearing before the Massachusetts commissioner, the China- 
man introduced what purported to be his discharge in the District 
of Vermont, and on the discharge was what he claimed to be a 
photographie likeness of himself. After hearing, the Massachu- 
setts commissioner found that the Chinaman before him was not 
the person discharged in the Vermont District, and that the photo- 
graph was not his likeness, and ordered that he be deported to 
China, 

From the order of the Massachusetts commissioner the Chinese 
person seasonably claimed his appeal to the judge of the District 
Court for the District of Massachusetts, which was duly allowed. 
On the 20th of April, 1904, the Chinaman appeared in the District 
Court and demanded to be heard in the prosecution of his appeal. 
The bill of exceptions sets out that the court, acting on a previous 
oral agreement, made in open court, found that the Chinaman had 
waived his right to be heard on his appeal, and ruled that he was 
not entitled to be heard. The District Court subsequently, but 
without hearing, affirmed the finding and order of the commission- 
er, and the case comes hère upon an exception to the ruling which 
deprived the Chinaman of a hearing în the District Court upon his 
appeal. 

The record is meager. Sufïicient appears, however, to show that 
the appeal from the commissioner to the District Court was per- 
fected within the statutory period, and that whatever was agreed 
in the direction of a waiver of the right to prosecute the appeal was 
left unexecuted. It is not claimed that the court or any one at the 
time acted upon the supposed agreement, nor is it claimed that the 
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previous agreement was entered of record. It appears that the 
agreement upon Which the government relies was made in open 
court between John h. Dyer, counsel for the Chinaman, and Mr. 
Garland, representing the United States. 

We pass over ail questions as to the authority of an attorney to 
bind a client under the circumstances disclosed, and treat the case 
as though what was done was done by the Chinaman himself. At 
the most, it was merely an executory agreement not to prosecute, 
and, before any action was taken by the court in the direction of dis- 
missing the appeal, or of affirming the order of the commissioner, 
the aggrieved party appeared in court and claimed the right to 
prosecute his appeal. 

Ordinarily questions involving the standing of a party in court 
are influenced largely by the knowledge of the court as to the his- 
tory of the proceeding, and are disposed of summarily upon dis- 
crétion. Quite likely we may not know from the record ail the 
grounds upon which the District Court acted, but, looking at the 
record, we incline to the view that when the Chinaman appeared 
and demanded to be heard upon his appeal, which had been al- 
lowed and was still pending, his status under his perfected appeal 
thus pending so far involved his statutory right as to render the 
question reviewable in this court, whether the executory agreement 
amounted toa complète and absolute waiver. 

The agreement in question is referred to by the District Court as 
one previously made, not as one entered into for the purpose of dis- 
posing of the case at the time the action was taken by the court. 
At the time the Chinaman was denied his right to prosecute, the 
appeal, as has been said, was still pending; and, however it might 
be if it had référence to a situation involving a strictly civil case, 
we do not think the previous executory agreement, in a case con- 
cerning the restraint of personal liberty, should be accepted as so 
far acted upon as to become absolute, and deprive the appellant of 
the right to prosecute his statutory appeal. If, at the time it was 
made, the agreement had been executed, and the appeal dismissed, 
or the order of the commissioner affirmed, it would hâve been dif- 
férent. 

By analogy, cases like Ward v. Hollins, 14 Md. 158, and Hay v. 
Jenicins, 28 Md. 564, which hold that a person may abandon or 
withdraw his appeal without explanation, and take another within 
the statutory time, would seem to sustain the idea that a party who 
has made an agreement not to prosecute may rescind, while the ap- 
peal is pending, and return to his right to go forward. 

The law is reluctant to hold parties to executory agreements rest- 
ing in the past, which, if enforced, would deprive them of their life 
or liberty. It is for this reason that, in proceedings involving the 
higher offenses, the old formalities of pleading in person and in the 
présence of the court are held to, as necessary and proper safe- 
guards of liberty. In such cases, judgment is based not upon agree- 
ment, but upon an admission of the fact of guilt. While this is not 
a criminal proceeding, its purpose is to exclude the Chinaman from 
the liberty of the territory of the United States, and in a sensé, 
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therefore, to restrain him of personal liberty. If it were a criminal 
proceeding, where the respondent had entered a plea of guilty, or 
in any way admitted his guilt, the fact of the admission would be 
évidence against him upon the question of guilt or innocence, 
though respondents are often allowed to retract their plea of guilty 
and go to trial, but an executory agreement of a respondent to plead 
guilty or not to défend himself would not operate to debar him of 
the right of trial. Moreover, the right of the United States to de- 
port a Chinaman, with incidental expenses, rests not upon agree- 
ment, but upon the duly established fact that the person is a Chi- 
nese person unlawfully within the United Statçs, and not a citizen 
thereof. 

No point has been made whether this case should hâve been 
brought before us by appeal rather than by wfrit of error, and we 
are not to be held as expressing any opinion in référence thereto, 
even by implication. 

The finding and order of the District Court affirming the finding 
and order of the commissioner are reversed, and the case is remand- 
ed for further proceedings not inconsistent with this opinion. 



THE MAURICE. 
(Circuit Court of Appeala, Third Circuit February 7, 1905.) 

No. 39. 

1. TOWAGE— INJUBT to TOW— EXCESSIVE Length OÎ" LINE. 

The sinking of a barge in tow In the Schuylklll by strlklng against the 
erlbblng of a bridge while passing through the draw held due solely 
to the fault of the tug for towlng with too long hawsers. 

2. Evidence— Admissions— Res Gest^. 

Statements ruade by the master of a barge vphlch vcas sunk by collision 
with a bridge, made at a subséquent tlme and différent place, as to the 
cause of the accident, are not admissible in a suit to recover for the loss, 
elther as admissions blndlng the owner or as res gestae. 

3. TowAGE— Négligence oï Tug — Liabiliïy fob Loss of Tow. 

Where the striking of a barge in tow against the erlbblng of a eity 
bridge was due to the fault of the tug, she cannot shift the Habillty upon 
the City on the ground that If the erlbblng had been In perfect condition 
the collision would not bave injured the barge. 

[Ed. Note. — For cases In point, see vol. 45, Cent Dlg. Towage, §§ 11, 
19.] 

Appeal from the District Court of the United States for the East- 
ern District of Pénnsylvania. 

John P. Lewis, for appellant. 

Willard M. Harris and Harry T. Kingston, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree in ad- 
miralty dismissing the libel of the owner of the barge Peter A. 
Rogers against the tug Maurice for négligent towage. ^ The city of 
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Philadelpliia was made a party to the cause, under rule 59 of the 
Suprême Court, but the court below was clearly right in deciding 
that there was no ground upon which it could be held liable. 

The Rogers, while being towed by the Maurice on the Schuylkill 
river, struck a part or appendage of the Gray's Ferry Bridge, and 
was so injured that she sank. The learned judge of the District 
Court held that the Rogers was alone to blâme for the accident, and 
that the fault with which she was chargeable was her master's 
failure to give proper attention to the wheel during the quarter of 
a mile that intervenes between the draw of the Baltimore & Ohio 
Railroad Bridge and the draw of the Gray's Ferry Bridge. We 
are unable to concur in this conclusion. The hawsers which were 
used by the tug were much longer than they should hâve been, and 
to that fact solely, we think, the occurrence of the collision must be 
attributed. They should hâve been shortened at or about the time 
when, passing from the Delaware river, the Schuylkill was entered. 
The omission to do this was not only the initial fault, but was the 
direct and proximate cause of the catastrophe. There was no fail- 
ure to steer the barge upon approaching the Gray's Ferry Bridge. 
Her captain testified that when about seven or eight hundred feet 
from that bridge he went to his wheel and stood by it, and that his 
boat followed the tug, and did not seem to be in any danger until 
it was within about 200 feet of the bridge, when he perceived that 
it was likely to strike the obstruction, and that he never left the 
wheel until it did so. Of this testimony of the master of the Rog- 
ers, that of his brother, who was with him, and of the master of 
the other barge, which was being towed alongside the Rogers, is 
corroborative, and we perceive no sufficient reason for discrediting 
it. The account given by the tug's master of a conversation be- 
tween himself and the captain of the Rogers, "on the road back to 
Camden," was duly objected to, and the objection was well taken. 
The statements of the latter were not relevant as admissions, for 
the libelant had in no way authorized them ; nor as res gestse, for 
both in time and space they were widely separated from the main 
transaction, and were simply narrative of past events. The Oil 
City Fuel Supply Co. v. Boundy, 122 _Pa. 449, 15 Atl. 865. But, 
even if it had been admissible, this évidence would not hâve suf- 
ficed to relieve the tug from the conséquences of its own default. 
The sheer which carried the Rogers against the "cribbing" was due 
to the unusual and excessive length of the hawsers, and the fact 
(if it be a fact) that she would not hâve been hurt if the cribbing 
had been in perfect condition would not absolve the tug from blâme 
for having, by her négligence, produced the injury which actually 
resulted. If those responsible for her management had exercised 
due care, the cribbing would not hâve been struck at ail; and, 
therefore, no matter what may hâve been its condition, she is an- 
swerable for the damage which was in fact caused by striking it. 

The decree of the District Court is reversed, with direction to 
that court to enter a decree in favor of the libelant, and to appoint 
a master to ascertain and report the damages, in accordance with the 
customary practice. 
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JONES, City Treasurer, et al. v. UNITED STATES ex rel. TOMPKINS 
COUNTY NAT. BANIC. 

SAME V. UNITED STATES ex rel. BAN60E SAV. BANK. 

(Circuit Court of Appeals, Elghth Circuit. February 18, 1905.) 

Nos. 2,021, 2,022. 

1. Appeal and Ebbob— Assiqnments of Brkob. 

The overruling of motions to quash an alternative writ of mandamus, 
and compel relator to amend the pétition, cannot be reviewed, not hav- 
Ing been challenged In the assignments of error. 

2. FEDERAL CouETS— Spécial Findings, 

The making of spécial flndings by a fédéral Circuit Court on walver 
of a jury, and the efCect thereof, is governed by Rev. St. §§ 649, 700 [U. 
S. Comp. St. 1901, pp. 525, 570], and not by state statutes. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

The Tompkins County National Bank of Ithaca, N. Y., and the Bangor 
Savings Bank of Bangor, Me., having recovered judgments in the Circuit 
Court of the United States for the District of Nebraska against the city of 
Béatrice, Neb., upon certain municipal bonds and coupons, instituted pro- 
ceedings In mandamus against the treasurer, mayor, and council of the 
City to enforce the application thereon of funds in the city treasury and the 
levy and collection of taxes for the payment of the then remalning deficiency. 
The proceedings resulted in the Issue of peremptory wrlts of mandamus, and 
the respondents hâve prosecuted writs of error to this court. The two cases 
are so similar in their essential features that they may be considered to- 
gether. 

Melvin B. Davis, for plaintifïs in error. 
Chester B. Massiich, for défendants in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, deUvered 
the opinion of the court. 

The plaintifïs in error excepted to the orders of the trial court 
overruling their motions to quash the alternative writs of man- 
damus and to compel the relators to amend their pétitions in certain 
particulars, but the exceptions are unavailing. Even were the 
action of the court erroneous, which does not appear, it has not 
been challenged in the assignments of error. 

Aside from the foregoing the record discloses no exceptions what- 
ever on the part of the plaintifïs in error. No bill of exceptions 
was preserved, and consequently the rulings of the court during 
the progress of the trial are not shown. No request was made 
for any spécifie déclarations of law. No légal propositions appli- 
cable to the case or any particular phase of it were formulated 
by plaintifïs in error and presented to the trial court for its ruling 
thereon. They took no exceptions to the spécial findings of fact 
or to the judgments which were rendered upon them. It is obvious, 
therefore, that the proper scope of review by this court is within 
a very narrow compass. Mercantile Trust Co. v. Wood, 60 Fed. 
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346, 8 C. C. A. 658 ; Hooven etc. Co. v. Featherstone's Sons, 111 
Fed. 81, 49 C. C. A. 229 ; Kirk v. United States, 163 U. S. 49, 56, 
16 Sup. Ct. 911, 41 L. Ed. 66. It is limited to the single question 
whether the judgments of the trial court are supported by the 
spécial findings upon which they are respectively predicated. 

Complaint is made that the trial court did not make a finding 
of fact as to the character of some of the bonds which became 
merged in the judgments, and that it did not specially state certain 
conclusions of law in accordance with the civil practice act of 
Nebraska. The making of spécial findings by a Circuit Court of 
the United States upon a waiver of a jury, and the effect thereof, 
are governed by the acts of Congress (Rev. St. §§ 649, 700 [U. S. 
Comp. St. 1901, pp. 525, 570]), and not by the statutes of a state. 
Nor was the action of the court in that particular the proper subject 
of an exception. Insurance Co. v. Folsom, 18 Wall. 237, 253, 2i L. 
Ed. 827. 

The only questions which challenge attention upon a considér- 
ation of the sufficiency of the facts found and stated by the trial 
court to justify the relief finally awarded are whether it appears 
that before the proceedings were instituted and the alternative writs 
were issued a demand was made by the relators upon the municipal 
authorities to apply the funds then in the city treasury upon the 
judgments and to levy a tax for the deficiency, and, if not made upon 
them, then whether such demand was necessary or should be held 
to hâve been dispensed with in view of the attitude of the latter 
against paying the judgments under any circumstances. It is suffi- 
cient to say that thèse matters are disposed of adversely to the plain- 
tiflfs in error by what was said bv this court in United States v. Saun- 
ders, 124 Fed. 124, 59 C. C. A. 394. 

The judgments of the Circuit Court are affirmed. 
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BOOTH et al. v. MORAN. 

(Circuit Court of Appeals, Second Circuit. January 6, 1905.) 

Nos. 9T, 98. 

Collision— Tow and Anchobed Scow— Defective Stbebihg Geab. 

A collision between the first of two tows on a long hawser and an an- 
choi-ed scow held to hâve heen due solely to the fault of the tow, whose 
steering gear had been out of order for some days, to the knowledge of 
the master and owners, by reason of which she falled to foUow the tug, 
which had no knowledge of her defective condition, and was entltled to 
assume that she could be steered. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Collision, §§ 73- 
81.] 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Appeal from decree of District Court holding Barney dumper No. 
3 solely in fault for a collision with an anchored scow. Reported 
below in 123 Fed. 172. 
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Le Roy S. Gove, for appellants. 

Chas. C. Burlingham, for appellee Moran. 

W. S. Montgomery, for appellees Hughes et al. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We concur fully with the District Judge. The 
proximate cause of the collision was the condition of dumper No. 
3, which made it impossible to give her a port helm. The disrepair 
which produced this condition had existed several days, was known 
to master and owners, and had not been communicated to the tug 
which had her in tow, and which was entitled to assume she could 
be steered. 

The decree is afBrmed, with interest and costs. 



BALTIMORE & O. R. CO. v. KITCHIN. 

(Circuit Court of Appeals, Second Circuit January 4, 1905.) 

Cabbiees— Weongïdi. Ejection of Passengeb— Damages. 

A judgment In favor of a passenger for $200 damages for wrongful 
éjection from a car on defendant's rallroad afflrmed on the authority of 
PuJlman's Palace Car Co. v. King, 99 Fed. 380, 39 0. O. A. 573. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to the Circuit Court for the Southern District 
of New York to review a judgment entered on a verdict in favor of 
the défendant in error (plaintiff below) for the sum of $200, damages 
sustained by him by reason of being wrongfully ejected from a rail- 
road car at or near Dartmoor, W. Va., after having paid his fare 
from Grafton to Elkins and return to the défendant below. 

Richard Reid Rogers, for plaintifif in error. 

Before TOWNSEND and COXE, Circuit Judges. 

PER CURIAM. We think the judgment should be affirmed on 
the authority of Pullman's Palace Car Co. v. King, 99 Fed. 380, 39 
C. C. A. 673. 



GREENE et al. v. BUCKLET et al. 

SAME V. MANHATTAN REFRIQERATING CO. 

(Circuit Court of Appeals, Second Circuit. December 2, 1904.) 

Nos. 10, 11, 

Patents— CoNSTBtrcTioN of Claims— Bffect or Peoceedings in Patent 
Office. 

Where a patentée acquiesces In a rejectlon of clalms by the Patent 
Office, and amends the same so as to be more spécifie, such clalms must be 
read and Interpreted with référence to the rejected clalms and to the 
prior State of the art, and cannot be so construed as to cover either what 
was rejected or disclosed by prior de vices. 
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8L Sam*— lNîrBii*(3ii!MENT— Automatic Lubrtcatobb. 

The Buckley patent, No. 590,297, for a force-feed lubrlcator, the object 
ot the invention being to provide means v?hereby several machines may 
be automatlcally supplied from a single lubrlcator, and the quantity of 
oll fed to eaeh regulated, covers merely a convenient combinatlon of old 
devlces, performlng thelr old functlons and accompUshing thelr old résulta 
In thelr old way, equipped wlth a spécifie construction of the connection 
between the crosshead or reclprocatlng member of the machine whlch 
opérâtes the forcing pistons and the piston rods, whereby a slip movement 
Is secured, and the length of pistou stroke may be varied wlth référence to 
that of the crosshead, which remains constant ; and. in view of the pro- 
ceedlngs in the Patent Office and the prior art, the daims must be limited 
to such spécifie means of adjustment. As so construed, held not Infringed. 

Appeals from the Circuit Court of the United States for the Western 
and Southern Districts of New York. 

This cause cornes hère on appeal from two decrees of the United 
States Circuit Court for the Southern and Western Districts of New 
Yorli, respectively (120 Fed. 952, 955), adjudging the vahdity of com- 
plainants' patent No. 590,297, granted to John Buckley, September 21, 
1897, and finding inf rangement, and directing an injunction and ac- 
counting. 

Geo. W. Hey and Arthur L. Parsons, for appellants. 
W. H. L. Lee and B. F. Lee, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. In the suit against Buckley et al. 
it was contended in the court below that certain défendants were indi- 
vidually liable. The court dismissed the bill as to them, and no appeal 
was taken from said décision. The issues on this appeal, therefore, are 
the same in both cases. 

The Manhattan Refrigerating Company is a user of the alleged in- 
fringing machines. The Sterling Lubricator Company is the manu- 
facturer thereof, and has assumed and conducted the défense in both 
cases. 

The patentée says: 

"Jly présent Invention relates to lubrlcators particularly of the kind known 
as 'forc-e-feed,' and It has for its object to provide means whereby several en- 
gines or machines may be supplied with lubricant from a single lubricator, and 
the quantity of oll fed to each regulated to a nlcety. • • * In my devlce 
I provide a single construction, erabodying one movcole part operated from any 
convenient prime mover, as the engine itself, and connected wlth this part are 
Independently-adjustable feediug devlces, as pumps, so that by means of the 
adjustments the operator can regulate not only the exact quantity that Is re- 
quired for any moving parts without stopplng the opération of the movable 
part or devlce, but the frequency with whlch this quantity Is supplied." 

The claims in suit are the f ollowing : 

"(1) In a lubricator, the combination with the réservoir, the cyllnder outslde 
of the latter, having the inlet-passage leading from the cylinder, the check- 
valve therein, and the exit-passage liaving the check-valve therein, of the pis- 
ton operatlng in the cylinder, tlie reciprocating crosshead having a constant 
stroke, and the relatively-ad.Histable stops between the opposite sldes of th« 
head and the piston, whereby the strokes of the piston may be adjusted to any 
portion of that of the head, substantially as described. 
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"(2) In a lubrlcator, the comblnatlon wlth tbe réservoir, «f the two cyllndew! 
outslde of the réservoir, Inlet and exlt passages for the cyllnders, and check- 
valvea thereih, the two pistons, 4, operatlng in the cyllnders, the recii)rocating 
crosshead, 7, and the relatlvely-adjustable stops on each of the pistons with 
which the crosshead engages, substantially as descrlbed. 

"(S) In a lubrlcator, the comblnatlon with a réservoir, two pump-eyllnders 
havlng supply and discharge passages and valves therein, of a reclprocatlng 
member, as a crosshead, two pistons operatlng in the cylinders having the 
collars and adjustable nuts thereon, co-operating with the member, whereby 
the strolte of the pistons may be Independently regulated, substantially as de- 
scribed." 

"(6) In a lubrlcator, the comblnatlon wlth the réservoir, a pump-cylinder, 
Inlet and discharge passages and valves therein, of the piston operatlng in the 
eylinder, the reclprocatlng member, as a crosshead, adjustable slip connections 
between the piston and reclprocatlng member for regulatlng the length of 
stroke of the former relative to the length of stroke of the latter, the cam- 
wheel actuatlng the member, an actuatlng devlce for the cam-wheel, as rod, 
29, and adjustable connections between sald actuatlng devlce and the cam- 
wheel, whereby the speed of the cam-wheel may be adjusted relative to the 
speed of the actuatlng devlce, substantially as descrlbed. 

"(7) In a lubrlcator, the comblnatlon with the réservoir, two pump-cyllnders, 
lulet and discharge passages and valves therein, and pistons operatlng in the 
cyllnders, of a rotary cam-wheel, a reclprocatlng member, as a crosshead, 
actuated from the cam-wheel, Independent- adjustable slip connections between 
each of the pistons and sald member for regulatlng their stroke relative to the 
length of stroke of the member, actuatlng devlces, as a rod, 29, for rotating the 
cam-wheel, and adjustable connections between sald actuatlng devices and the 
wheel, whereby the speed of the cam-wheel may be changea, substantially as 
descrlbed." 

A force- feed lubricator îs merely a pump device for supplying oil 
to an engine where pressure is required in order to positively force the 
oil from the source of supply to the parts to be lubricated. The operat- 
ing piston of the lubricating pump is operatively connected with some 
moving part of said engine. It is often désirable to supply to the dif- 
férent working parts of an engine varying quantities of oil, adapted to 
the requirements of varying high and low pressures, or varying fre- 
quencies of opération. The object of the patentée was to provide such 
a lubricator, in compact form, in a single device, capable of convenient 
application and adjustment, and comprising such adjustable devices 
for regulatlng the supply of oil as to secure economy of opération of 
the device, and a saving in the amount of oil required. This resuit he 
secured by what is appropriately characterized by counsel for complain- 
ants as a "self-contained" device, which comprised an oil réservoir 
and pump mechanism in a single structure, said pump mechanisra being 
located outside of said réservoir, so as to be easily accessible, having 
check valves to control the flow of oil from the réservoir to the pump 
cylinders, and from the pump cylinders to the place of use ; thus permit- 
ting easy and accurate adjustment of the quantity of oil deîivered. 
Each pump piston receivés its motion from a reciprocating member, 
such as a crosshead, which is given under ail circumstances a constant 
length of stroke. Each pump piston is adjustably connected with the 
crosshead, so that the length of stroke of the piston may be variable, 
although the length of stroke of the crosshead as aforesaid is uni form. 
By thus varying the length of stroke of the pump piston the quantita- 
tive supply o"f oil thereby can be regulated. This feature relating to 
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quantitative adjustment may be best understood by an inspection of Fig, 
i of the patent in suit, which shows a double lubricator : 



^ fj^.Z. 




The cil réservoir, 1, is provided at one side of its base vsrith an enlarge- 
ment, in which are bored cylinders, 3. Pistons, 4, provided with 
fixed collars or stops, 6, operate in said cylinders. The upper ends of 
the pistons pass through a movable crosshead, 7, locked to tlie piston 
by screw nuts, 12, so pivotally connected by means of a pitman, 8, and 
a cam, 9, to a driving wheel (not shown in the drawing), that when said 
wheel is rotated the crosshead will hâve a constant vertical movement. 
When the pump is operated the oil is forced from the réservoir through 
17, past the check valves, 16 and 14, eut of the cylinder through the 
passage, 19, to the portion of the machine to be lubricated. 

It will be observed that in Fig. 2 the crosshead is in direct contact 
at the left with the collar, while on the right they are separated by an 
intervening space, 4. This adjustment is accomplished by screwing 
the adjustable head up on the right-hand piston. This arrangement 
illustrâtes the graduating feature of the patent. 

When the pump is operated, the left-hand piston, being rigidly con- 
nected with the crosshead between the fixed collar and the nut, travels 
the full length of stroke imparted to the crosshead by the driving 
mechanism, while in the right-hand piston there is a lost motion while 
the crosshead is making the slip movement along the piston and until 
it contacts with the nut. Because of this adjustable slip connection 
the piston remains stationary, while the crosshead bas a constant, un- 
varying movement ; and, by this means of relatively regulating the 
length of one stroke to that of the other, any desired quantitative ad- 
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justment of the supply of lubricant may be secured. Not only is 
quantitative adjustment thus provided for, but speed adjustment also 
is effected by varying the time required for the reciprocating member 
or crosshead in making its reciprocations. 

This latter construction, in its single and double form, is covered 
by the latter clauses of claims 6 and 7, respectively. But because the 
patentée admits that thèse means are not new, but are substantially the 
same as those described in a prior patent, and that any other suitable 
form of actuating device may be employed, and because counsel for com- 
plainants assert that the corresponding device employed by défendant 
is old in the art, this branch of the case will not be further discussed. 

The principal issue is that of infringement. The détermination 
of that question dépends upon the status of the patent, and the interpré- 
tation of the claims and their scope, in view of the file wrapper and the 
prior art. 

The followjng facts are admitted or proved: (1) That there is not 
a single novel élément in the combination of the patent in suit was ad- 
mitted by counsel for complainants on the argument, and is proved by 
the record. (2) That the patentée originally believed himself entitled 
to cover broadly adjustable connections, and acquiesced in the action of 
the Patent Office in limiting his claims to a certain definite construction, 
is shown by the file wrapper and contents of the patent. (3) That the 
défendants' adjusting device for varying the length of the stroke of 
the piston is old, and is found in the Fraser British patent, is specifically 
admitted by counsel for complainants. (4) That the Harlow prior patent 
discloses a double-way force-feed lubricator, and that single-feed lubri- 
cators made under said patent were in use prior to the invention of the 
patent in suit, is also admitted. (5) That the real advance over the 
prior art accomplished by the patentée consisted in providing a double 
or multiple way lubricator, better and more convenient than the single 
lubricator of the prior art, appears from the évidence, and is practicall)- 
admitted by counsel for complainants. (6) That commercially success- 
ful single force-feed lubricators were manufactured and sold prior to 
the date of the alleged invention of the patent abundantly appears from 
the record, and is admitted by the former manager of complainants' 
predecessor in this business. 

Referring to April, 1897, the date when he first commenced to sell 
lubricators for complainants' predecessor, he testified that he did not 
sell lubricators made under the patent in suit until June, 1897, because 
he "had a large stock of the other style of lubricator (the prior single 
force feed), and was anxious to get rid of them." He then testified 
as follows: 

"X-Q. 197. Bven though you knew they gave you more or less trouble, 
owing to the laek of adjustment, and when you were Just starting, as you 
say, to Introduce force-feed lubricators In New Bngland? A. Tes ; because by 
using différent styles of cams they could be adjusted to suit the engine or 
pump upon which they were plaeed, and would do good worb. X-Q. 198. What 
was the reason of the return by you to the Roehester Company of thèse lu- 
bricators which did not hâve the piston adjustment; that is, had cams re- 
movable and of différent sizes for adjusting the throw or throws of the piston? 
A. Because the lubricator with the adjustable plunger was a great deal more 
convenient to Install and regulate." 
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The défendants' lubricator secures ail the material advantages pos- 
sessed by that of the patent in suit. Disregarding minor immaterial 
différences of construction, and similarities of constraction negligible 
and immaterial because found in the common prior art, the essential 
feature relied on to support the charge of infringement is the adjustable 
connection between the cam and the piston, which enables the stroke 
of the piston to be varied at will. This connection comprises a rocker 
arm pivoted to a stud above the cam, the ends of which move up and 
down in a curved path. The rocker arm is slotted to receive a link 
Connecting it with the piston. This link may be moved to any desired 
point on the slotted arm, and fastened by means of a set screw. Thus 
the piston may be given a longer or shorter range of motion, dépendent 
upon the distance of the fastened extremity of the link from the center 
of motion of the rocker arm. The défendant Buckley admits that the 
functions and objects of défendants' rocker arm and of complainants' 
crosshead are the same. 

The détails of construction for regulating the speed adjustment need 
not be considered, for reasons stated above. 

In considering the patent and comparing the respective adjusting 
devices, it is to be noted in the first place, as complainants' expert as- 
serts, that "the particular means for adjustment was not new, and it and 
the corresponding means employed in the défendants' lubricators were 
known équivalent means for adjustment." Admitting that the de- 
fendants' adjusting devices are unlike those of complainants, he refers 
to the prior Fraser British patent. No. 16,940, as follows : 

"This patent Is interesting, as showing the particvilar means for adjusting 
the extent of stroke of a pump piston which is employed In the defendant's 
lubricators, and it oonflrms my opinion expressed In my original déposition to 
the effect that this means of adjustment is the équivalent of the spécifie ad- 
justment used for the same purpose set forth in the Buckley patent." 

The application originally contained 10 claims. Of thèse, ail except 
the tenth claim (now claim 3) were rejected and amended. Claim 3 
covered the spécifie détails of construction set forth in the spécification 
and shown in the drawings, namely, the crosshead, pistons, provided 
with fixed collars and adjustable nuts, and so co-operating with the 
crosshead that the strokes of the pistons may be independently regulated. 
The second daim covers a duplication of the parts of the first claim, 
and they will be considered together. 

The first and second claims originally covered broadly the combi- 
nation of crosshead or connector, having a determined stroke, and 
"the piston and adjustable connections between said piston and the 
reciprocating member" (the crosshead). Thèse two claims and claims 
4 and 5 were rejected on Harlow patent. No. 295,919. This patent 
covers a double force-feed lubricator, as appears from the language of 
the first claim, which is as follows : 

"(1) In a lubricator, the réservoir having two or more outlet-passages, com- 
bined with a séries of independent forcing devices actuated in common, by 
means of which différent quantifies of the lubrlcant may be forced from each 
outlet as desired, substantially as described." 

The spécifications describe and the drawings show a rocker shaft 
connected with the actuating rods of the pump device, said rods being 
provided with milled heads or threaded portions, which engage with 
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their guides by means of jamb nuts, and thereby the quantîty of oil 
delivered at each stroke of the pump piston may be regulated and ad- 
jqsted. The applicant thereupon canceled said broad daims 1 and 
2, and substituted the limited ones of the patent in suit. He also at- 
tempted to differentiate claim 5 from Harlow, on which it had been 
rejected, and to differentiate claims 6 and 7 from the références cited, 
on which they had been rejected. Claims 5, 6, and 7 were again re- 
jected. The appHcant then partially acquiesced in the ruHngs of the 
Patent Office, and amended claims 6 and 7 by limiting them to a con- 
struction for regulating the length of stroke of the piston relative to 
the length of stroke of the crosshead. This amendment was made 
after the assertion by the applicant that his invention wâs differentiated 
from Harlow and Carison, based on the following argument : 

"Thèse amendments are believed to clearly distingulsh my invention froro 
the références, as in neitlier tlie Harlow or Oarlson patents is the length of 
the stroke of the piston capable of régulation relative to the length of the 
stroke of the reciprocating member, but, on the contrary, whatever the ad- 
justment of the pistons relative to their piston rods, the pistons move the 
same distance as the actuating rods. This difCerence is important, as in the 
combinations covered by thèse claims I am enabled to regulate not only the 
quantity of oil fed by each piston, but the speed, as well, even when the prime 
mover opérâtes at a constant speed." 

The Patent Office, however, again rejected said claims 6 and 7, 
and they were only allowed after acceptance of its suggestion and sub- 
séquent requirement that they be amended "by indicating that the cross- 
head bas free movement between the adjusting nuts, 13, and the stop, 
6," because — 

"There can be no regulating of the stroke of the piston relative to the length 
of the stroke of the crosshead if the crosshead does not hâve free movement 
between the adjusting nuts, 12, and the stop, 6, and therefore the claims 
should bring ont the fact that said crosshead has such movement." 

The amendment introduced in conformity with this requirement pro- 
vided in claim 6 for "adjustable slip connections between the piston and 
reciprocating member for regulating the length of stroke of the former 
relative to the length of stroke of the latter." 

The amendment of claim 7 is practically the same as above. 

It thus appears that the patentée, having originally covered his real 
invention by the last of the original 10 claims, and having unwarrant- 
ably attempted by said other claims to cover a broader invention, secured 
a patent for certain other claims, limited to the definite construction 
shown and described in his application. In so doing he has committed 
himself to a definite interprétation of "the relatively adjustable stops" 
for regulating the length of the stroke of the piston relative to the 
length of the stroke of the crosshead, and by means of "adjustable 
slip connections." In addition to the foregoing limitations imposed by 
the Patent Office, further limitations ûpon the scope of the patent in 
suit are required by other disclosures of the prior art. Thus Bischoff 
patent. No. 368,702, shows a single force-feed lubricator provided with 
pistons moved back and forth by a connection such as is shown in the 
device in controversy, one of said pistons being secured to the actuating 
frame,while the other is so connected therewith by a neck and collar that 
the frame moves for a certain distance on the piston without moving. 
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the piston. But itdoes not appear to disclose any means for adjusting 
the quantity of the cil supply, and, despite the assertions of defendant's 
expert to the contrary, it is doubtful whether such adjustment could 
be provided so as to be practically operative without the exercise of in- 
vention, especially in view of the présence of an operating finger, not 
used by Buckley, but apparently essential in Bischofï. 

Fehhousen patent, No. 216,271, with Bischoff and Harlow, chiefly 
relied on by counsel for défendants, shows a single force-feed lubri- 
cator equipped with a device for regulating the frequency of stroke 
practically identical with that covered by claim 6 of the patent in suit. 
It also shows a serrated bar, which forces a piston rod beyond an open- 
ing from the oil réservoir, and thus pumps the oil to the place of use. 
This piston is adjustably connected to the socket in said bar, and by 
means of a set screw the length of the stroke of the piston may be ad- 
justed. The patentée says : 

"It Is therefore self-erident that the two extrêmes of thIs pump being a 
dellvery of oil or lubricant equaling the fnll stroke of the piston In one case, 
or none at ail in the other case, an adjustment between the two extrêmes may 
be made to any quantity of lubricant, ranging from nothing up to the full 
stroke of the piston, and that this adjustment can be effected, irrespective 
of the length of stroke or the number of strokes of the piston, by simply 
pushlng the piston, D, farther into or withdrawing it out of the socket, Q, 
to the desired point." 

Confronted by this exhibit, the court called on counsel for complain- 
ants to differentiate it from the single force pump claims of the patent 
in suit. We were referred to the brief for a full discussion, upon ex- 
amination of which we find only the following statement : 

"Patent to Felthousen, No. 215,271, dated May 13, 1879, shows substantlally 
the same quantitative adjustment of oil supply as is shown in the Siegrist 
British and United States patents. There is substantlally the same relative 
adjustment between the pump piston and the oil-supply passage. The pump 
piston has a uniform stroke. The quantity of oil supplied is varied by ad- 
justing the effective portion of such stroke." 

The Siegrist patents were not discussed or explained by either counsel 
on the argument, no model was produced, and in complainants' brief 
it is stated as follows: 

"Conslderlng the Siegrist structure as a whole, it belongs In the category 
of complex and intricate mechanisms, where much ingenuity has been wasted 
in producjng a machine of no value. It is a case of misdirected energy." 

In thèse circumstances we are not disposed to critically discuss the 
Siegrist patent, but prefer to rest our conclusions as to the Felthousen 
patent upon what is disclosed by its spécification and drawings, as above 
stated. It is évident, however, from a mère inspection of the Siegrist 
patent, that it shows a force-feed lubricator provided with pistons con- 
nected with a reciprocating crosshead by adjustable nuts on opposite 
sides of the crosshead. 

Finally, this is not a case of attempted anticipation or limitation by 
mère paper patents. 

Complainants' expert testifies as follows : 

"X-Q. 112. As I understand your testlmony relating to Mr. Wilhelm's con- 
sidération of the prier art in this cause, the prior art was quite replète with 
various types of both single and double force-feed lubrlca.tors, some of which 
were self-contalned, in the sensé In which you hâve employed this term, and 
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others were made of segregated parts requiring support upon différent parts 
of the machine to be lubrlcated, for example, and that you hâve deflned the 
Invention of the Buckley patent to réside In the combinatlons whlch are re- 
cited in the elalms In issue hère. Am I correct in this Idea? A. Tes. X-Q. 
114. I call your attention to the lubrieator exhibit Introduced on behalf of the 
complalnants and marked, 'Oomplalnants' Exhibit J. & B. Oup No. 3, Jany. 
30, 1902, J. A. S., Examiner,' and ask you If that lubrieator is a compact, self- 
contained force-feed lubrieator? A. Yes. X-Q. 115. And what does that lu- 
brieator lack to disclose the Invention of claims 1 and 6 of the Buckley 
patent? A. I cannot tell whether this exhibit bas check valves in the inlet 
and outlet passages, but, assuming It to bave such valves, It has no means for 
adjusting the piston so as to secure a variable length of stroke, and conse- 
quently it does not hâve the subject-matter of claims 1 and 6." 

We hâve already seen, from the admissions of complainants' manager, 
that the J. & B. cups were practical devices and did good work. 
It is further admitted that : 

"Certain Harlow and Moses single-way lubricators had a mushroom exist- 
ence. A few of them were in actual use, but the manufacture thereof had 
been abandoned, and none were on the market, when the Rochester Auto- 
matic Lubricators of the Knipper & Knlpper 1894 and the Butler 1896 pat- 
ents appeared. The Harlow lubricators seen by Sherry were single-way lu- 
bricators. So far as the double lubrieator Is concerned, therefore, the Harlow 
patent is certainly a 'paper patent.' The Harlow single lubricators seen by 
Sherry were certainly not the exact thing shown In the Harlow 1884 patent, 
which Is a two-way lubrieator." 

With the light afforded by the foregoing discussion, the contentions 
of complainants will be again examined. 

(1) The Buckley lubrieator is a self-contained device, and there- 
fore convenient for gênerai application to différent machines without 
reorganization. But as it is asserted and admitted that none of the 
éléments which constituted this convenient combination were new, or 
performed any new function, or accomplished any new resuit, except 
that they were more salable, because more convenient, this contention 
is insufficient. 

(2) The same may be said of the fact that the operating mechanism 
is outside of the oil réservoir, so as to be readily accessible. 

(3) There is nothing new in check valves to control the flow of a 
fluid. That "this organization is important, * * * enabling very 
free adjustments to be effected," etc., is immaterial upon the question 
of patentable novelty. It is not the resuit, but the novel means, which 
are the subject of a patent. 

(4) The arrangement by which each piston is so adjustably con- 
nected with the crosshead that the length of stroke of the piston may 
be variable, although the length of stroke of the crosshead is uniform, 
appears to be novel, in this connection, and will be discussed later. 

(5) The provision for speed adjustment, as distinguished from quan- 
titative adjustment, is confessedly old. 

(6) The contention that the Buckley double lubrieator învolved in- 
vention, because the operating mechanism was not duplicated, was not 
pressed on the argument, and need not be discussed. A double force- 
feed lubrieator was not novel, but was described in the Harlow patent, 
as already stated. 

The claims of the patent, therefore, cannot cover broadly adjustable 
connections for regulating the stroke of the piston, because the patentée 
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acquiesced in the action of the Patent Office in rejecting daims there- 
for, and because such connections are shown in Harlow and Felthousen. 
They cannot cover the speed-adjusting devices of daims 6 and 7, be- 
cause they are confessedly old. They must be limited, then, to the re- 
ciprocating crosshead, having a constant stroke, and the relatively ad- 
justable stops between the opposite sides of the head and the piston, 
whereby the strokes of the piston may be adjusted to any portion of the 
head, of daims 1 and 2, to the spécifie crosshead, pistons, collars, and 
nuts of daim 3, and the adjustable slip connections between tlae piston 
and reciprocating member for regulating the length of the stroke of the 
former relative to the length of the stroke of the latter of daims 6 
and 7. 

It is beHeved that a mère comparison of complainants' and défend- 
ants' devices, in connection with the admissions of the patentée and of 
the witnesses and counsel for complainants, establishes noninfringement. 
Aside from the minor différences that the pumps of défendants' lubri- 
cator are not outside of the réservoir, and are not connected by inlet 
passages having check valves therein, the défendants' rocker arm 
and connections is not the reciprocating crosshead having a constant 
stroke and connections of the patent, because the stroke of the rocker 
arm is not constant, but variant, according to the distance of the point 
of connection from the center of its motion, and "the length of the 
stroke of the piston" is not "capable of régulation relative to the length 
of the stroke of the reciprocating member." See file wrapper and 
daims. As to this différence, complainants' expert testifies as follows : 

"X.-Q. 93. And the movement of the pistons in the Buekley structure In re- 
lation to the movement of the crosshead in respect to the corresponding two 
parts of the sterling lubricator exhibit is in marked contrast in the respect set 
forth in my last question ; that is, that in the Buekley device the movement 
of the cross-head is variable with the movement of the pistou, and in the 
Sterling It is constant with the piston. Is not that true? A. The facts stated 
fn the question are true." 

There are therefore no "relatively adjustable stops * * * where- 
by the stroke of the piston may be adjusted to any portion of that of the 
head," and there are no "stops between opposite sides of the head and 
the piston." There are no pistons "having the collars and adjustable 
nuts thereon," such as are described in the patent. 

But complainants' expert, being obliged to admit that the resuit is old, 
seeks to establish infringement by the assertion of equivalency of func- 
tion in the two devices for accomplishing the adjustment of length of 
stroke. In order to do this he is forced to argue, in référence to the 
"independent adjustable slipping connections," that: 

"The sterling double lubricator bas such Independent adjustable slip con- 
nections, the connections belng arrangea as already described, so as to slip 
a long the reciprocating member aforesaid, so as to effect the adjustment." 

But he is forced to make the foUowing admission : 

"X-Q. 89. But as a matter of fact, the piston is connected to the crosshead 
in the Sterling single lubricator, so that the part you call the llnk has no 
.slip on the crosshead when the crosshead itself îs rocked, and to this estent 
the connection with the crosshead Is flxed? A. Tes. • * * X-Q. 260. That 
is to say, you do not find in the Sterling lubricators, or either of them, a 
crosshead reciprocating lengthwise of one or more pistons operated by said 
135 F.— 34 
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crossbead wlth a lost motion; that Is. by sllpplng along one or both of the 
pistons for a llmited distance? A. No ; but I do flnd an équivalent construc- 
tion and arrangement In the Sterling lubrlcator. X-Q. 261. Tbe question is, 
liowever, if tbe Buckley claims must be construed as limited to such crossliead 
aud connections between the crossbead and pistons, as described in the last 
two questions, and said claims are not entitled to the doctrine of équivalents, 
would you then flnd that such claims of the subjeet-matter thereof were in- 
duded in the Sterling lubricators, or elther of them? A. Certainly not." 

It will be remembered that the patentée, while making his application, 
definitely committed himself to an interprétation of this slip movement 
as bne accomplished by means of lost motion secured by the slip and 
free movement of the crossbead along the pistons between the adjust- 
ing nuts and stops, the piston meanwhile not being moved, in order to 
regulate the relative length of stroke of piston and crossbead. The 
patentée therefore cannot now contend that his invention covers a de- 
vice where there is no slip — in fact, no lost motion — and where the 
change in adjustment does not affect the relative length of stroke of the 
two members, but where ail movement of the rocking lever is trans- 
mitted to pistons, which move continuously during the opération of the 
device. 

Complainants' expert testifies as follows: 

"X-Q. lie. Assuming that this exhiblt J. & B. Cup, No. 3. was constructed 
in strict àccordance with Défendants Exhibit Butler Patent, No. 564,502, 
dated July 21, 1896, In ail particulars, exceptlng that the enlargement of the 
base is bored for two pump barrels, and the necessary valves shown in Fig. 
5 of the patent drawing are provided for each barrel, and a reclprocating 
crossbead, with two pistons connected thereto wlth nuts on each side of the 
crossbead, as ia shown, for Instance, in the Siegrist patent, excepting that the 
crossbead la reeiprocated with a cam, should you say that the J. & B. cup, 
thus modlfled, would contain the invention of claims 1, 2, 3, 6, and 7 of the 
Buckley patent In suit? If not, why? A. It seems to me that the structure 
contemplated by the question would be substantially that of the Buckley 
patent In suit, excepting that two nuts would be provided for eacb piston above 
and below the crossbead ; and, for reasons heretof ore stated by me, I do not 
think that such an arrangement would be feasible or practical if tbe pistons 
should be adjusted to anything except their maximum strokes, since they 
would not retain their adjusted positions. Aside from this considération, I 
thinic that the assumed structure would embody the subjeet-matter of each 
of the claims in question. X-Q. 117. The only thing the hypothetical structure 
of tbe preceding question would lack would be the fixed collars on the pistons 
and the two adjustable nuts on each piston for the opposite side of the cross- 
bead. Am I rlght as to this? A. Yes; or some équivalent retainlng means 
to maintain the adjustment." 

The facts herein exclude the application of the doctrine of équivalents. 
The patentée bas limited himself to a spécifie construction. Even if 
défendants' adjusting device is the functional équivalent thereof, it 
is found in the prior art. The patent in suit merely covers a con- 
venient combination pf old devices, performing their old functions 
and accomplishing their old results in the old way equipped with a spé- 
cifie construction of collars and nuts, so arranged as to secure relative 
adjustment through the lost motion involved in the slip movement. 

The claims of a patent covering a mère improvement upon prior 
machines, which were capable of accomplishing the same gênerai resuit, 
must receive a narrow interprétation. Morley Sewing Machine Co. v. 
Lancaster, 139 U. S. 263, 273, 9 Sup. Ct. 299, 33 L. Ed. 715. In sucb 
cases the patentée cannot treat another as an infringer, who has im- 
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proved the original machine by use oî a différent form or combination 
performing the same function. McCormick v. Talcott, 20 How. 403, 
15 L. Ed. 930. Where the resuit is old, and the novelty consists only 
of improvements in a knovvn machine for producing a known resuit, 
the patentée must be tied down strictly to the mode which he has de- 
scribed for effecting such improvements. Procter v. Bennis, 36 Chan- 
cery Division, 740, cited with approval in Morley Sewing Machine Ce. 
V. Lancaster, supra. 

Where it appears from the proceedings in the Patent Office and a 
considération of the state of the art that a patent is not a pioneer patent, 
its claims must be limited in their scope to the actual combination of es- 
sential parts as shown, and cannot be construed to cover other combi- 
nations of éléments, of différent construction and arrangements. In 
such cases there should be identity of means and identity of opération 
combined with identity of resuit, in order to constitute infringement. 
Kokomo Fence Machine Co. v. Kitseîman, 189 U. S. 8, 19, 23 Sup. Ct. 
521, 47 L. Ed. 689. And where the patentée spécifies a particular form 
as a means by which the effect of the invention is produced, or other- 
wise confines himself to a particular form of what he describes, he is 
limited thereby in his daim for infringement. Walker on Patents (4tb 
Ed.) § 363, and cases cited. Where a patentée acquiesces in a rejection 
of claims, and amends the same so as to be more spécifie, such claims 
must be read and interpreted with référence to the rejected claims and 
to the prior state of the art, and cannot be so construed as to cover either 
what was rejected by the Patent Office or disclosed bv prior devices. 
Knapp V. Morss, 150 U. S. 221, 225, 14 Sup. Ct. 81, 37 L. Ed. 1059 ; 
Roemer v. Peddie, 133 U. S. 313, 10 Sup. Ct. 98, 33 L. Ed. 382. 
"Where a patentée has modified his claim in obédience to the require- 
ments of the Patent Office, he cannot hâve for it an extended construc- 
tion which has been rejected by the Patent Office ; and in a suit on his 
patent his claim must be limited, where it is a combination of parts, to 
a combination of ail the éléments which he has included in his claim as 
necessarily constituting that combination." Phrenix Caster Co. v. 
Spiegel, 133 U. S. 360, 368, 10 Sup. Ct. 409, 33 L. Ed. 663. The words 
of limitation inserted in a claim must be construed in the light of the 
circumstances surrounding the issuance of the patent, in order to pre- 
vent an undue broadening of the scope of the invention. Singer Manu- 
facturing Co. v. Cramer, 193 U. S. 265, 285, 24 Sup. Ct. 291, 48 L. Ed. 
437. In interpreting such a patent, the admissions and déclarations of 
the patentée in the Patent Office, and amendments made by him which 
relate to the essence of alleged improvements, and are directed to the 
question of invalidity, when understandingly and deliberately assented 
to, are binding upon him. Reece Buttonhole Mach. Co. v. Globe But- 
tonhole Mach. Co., 61 Fed. 958, 10 C. C. A. 194 ; Walter A. Wood 
Mowing & Reaping Mach. Co. v. William Deering & Co. (C. C.) 66 
Fed. 647; Bail & Socket Fastener Co. v. Bail Glove Fastening Co., 
58 Fed. 8,18, 7 C. C. A. 498. 

The decree is reversed, with costs. 
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KAHN et al. V. STARRBL.LS. 

(Circuit Court of Appeals, Third Circuit. l'ebruary 13, 1905.) 

No. 43. 

Patents— Validity and Infbingement— Flat Knit Cap3. 

The Kahn patent, No. 669,011, claims 1 and 2, for a method of formîng 
flat knit caps by expanding a tube of knitted fabric, having a band-form- 
ing selvage at one end, and setting It in the desired shape, instead of 
sbaping the cap in the knitting as previously practiced, the resuit being 
to greatly increase the rapidlty with whicli the caps can be made, and 
lessen the cost, disclosed patentable invention. Claim 3 for the product 
is void for lack of novelty. Claims 1 and 2 also held infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 131 Fed. 464. 

Joseph C. Fraley, for appellants. 
L. L. Smith, for appellee. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The decree of the Circuit Court dis- 
missed a bill of the appellants which charged the appellee with in- 
fringément of ail three claims of patent No. 669,011, dated February 
26, 1901, issued to Nathan E. Kahn, assignor to Adella Kahn and 
Arthur H. Stephenson, for "flat knit cap and art of making same." 
The first two claims are for a method of forming flat knit caps, and 
the third daim is for the flat knit cap produced by that method, as 
a new article of manufactiu-e. We think the court below was clearly 
right in holding the third claim to be invalid, and we deem it un- 
necessary to add anything upon that subject, especially in view of 
the fact that the learned counsel of the appellants hâve stated that 
the enforcement of claims 1 and 2 will suffice to give them full pro- 
tection. But we are of opinion that the two process claims should 
hâve been sustained, and held to hâve been infringed. Those claims 
are as follows : 

"(1) The method of forming flat knit caps, which conslsts in forming an 
elongated tubular body with a band-forming selvage at its lower open end, 
then flattening the tube by expanding it in a single narrow plane at a point 
between its ends, said plane being at a right angle to the longitudinal axis 
of the tubular body, and finally setting the article in its flat dlstended shape ; 
substantially as described. 

"(2) The method of forming flat knit caps, which consists in forming an open- 
onded tube of knit fabric with a band-forming selvage at one end, then ralslng 
a nap on the exterior of the tube, then closing the top of the tube by gathering 
the edge thereof together about its axis, then flattening the tube by expanding 
it or dlstendlng it at a point between its ends, the plane of such expansion 
being at a right angle to the longitudinal axis of the tubular body, and finally 
setting the article in Its flat dlstended shape ; substantially as described." 

The learned judge, rightly understanding the second daim to be 
indicative of the entire invention, confmed his attention to it; and 
he held, as being "the controlling thing against the patentability of 
this process, that not only does it repeat what is old in the art, but 
in what is donc, as well as in the way of doing it, it exactly dupli- 
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cates the method already in vogue, differing from it only in the de- 
gree of prominence given to certain of the steps employed." The 
essential postulate of this proposition is that the method of the pat- 
ent differs from what was old in the art only in the degree of promi- 
nence given to certain of the steps employed, and to this we can- 
not assent. As Kahn correctly stated in his spécification, by his in- 
vention "an organized method of manufacture is afiforded, which is 
very simple, and enables the articles to be produced with greater 
economy, while yet possessing ail the désirable qualifies of the 
more costly products." Of the methods which theretofore had been 
employed to produce the flat shape which is characteristic of thèse 
"Tam O'Shanter" caps, the only one that seems to hâve materially 
influenced the court below, or which need be referred to hère, is 
that in which the shaping was efïected by knitting. It is true that 
this was followed by blocking, but that only made the caps 
smoother and more symmetrical. The knitting shaped them, and, in 
order that it might do so, was necessarily complicated, and much 
retarded. This the patented method practically avoided. Kahn 
still knits the elastic band which fits the head, and by reason of this, 
and of the fact that enough web to make a number of caps is con- 
tinuously knitted, the fabric is not produced in unvarying cylindrical 
form, but is somewhat narrowed at the points where the head bands 
occur ; and it may, in a sensé, be said that "this involves a certain 
amount of fashioning, and produces, not a cylindrical tube, but one 
* * * that is globular or balloon-shaped." It, however, does not 
fashion or shape a cap, or anything which, without further shaping, 
could be taken to be one ; whereas in the prior art, when the caps 
came from the knitting machine, they were fully fashioned, and ail 
that followed was a mère finishing opération, which, without chan- 
ging their shape, gave them a more shapely appearance. In brief, 
the old process involved a substantially complète shaping by knit- 
ting, while that of the patent provides for shaping after the knit- 
ting has been donc. This, we think, does not merely constitute a 
différence in degree, but piainly distinguishes the two methods ; 
and with respect to a matter of especial conséquence, for, as was 
said by the court below, the method of Kahn has enabled a cap to 
be made with greater rapidity, and cheapened the cost, "ten dozen 
being possible, where only one dozen was before." 

The défendant was absolved from the charge of infringement up- 
on the ground that, though in ail else he unquestionably practiced 
the patented method, his band-forming selvage was not produced as 
an intégral part of the tubular body, but was separately knitted, 
and afterwards united to the body by sewing. It may well be 
doubted whether, notwithstanding the description of continuons 
knitting in the spécification, the terms of the claims themselves 
should not be given controlling efïect, and be held to be distinctly 
inclusive of an "elongated tubular body," or "open-ended tube of 
knit fabric, with a band-forming selvage at one end," whether 
formed in one pièce or from two pièces of material. But, be this 
as it may, it seems to us that to permit the défendant to obtain the 
benefit of the essential feature of Kahn's invention, by reason of 
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such an obviously unimportant variance in détail, would practically 
be to deprive the owners of this patent of the monopoly to which 
by law they are entitled. Lepper v. Randall, 113 Fed. 627, 51 C. 
C. A. 337. 

Having reached the conclusion that claims 1 and 2 are valid, and 
that they were infringed by the défendant, the decree dismissing 
the bill must be reversed, and the cause be remanded for further 
proceedings in conformity with this opinion; and it is so ordered. 



NATIONAL CASKET CO. v. STOLTS. 
(Plrcult Court of Appeals, Second Circuit. January 12, 1905.) 

No. 60. 

1. Patents— Suit for Infringement — Peoof of Infbikgbment. 

In a suit for infringement of a patent agalnst an Individual défendant, 
who is described as belng président and treasurer of a joint-stock asso- 
ciation organized under tlie laws of New York, the bill is not sustained 
by proof of the sale of an infringing article by the association, where 
there is neither allégation nor proof that défendant is a stockholder 
therein, there being no statute requiring that the président or treasurer 
of such associations shoUld be stockholders. 

2. Same— Appeal— Remakd foe Reopening of Case. 

Where the record on appeal in a suit for infringement fails to show 
any connection between the défendant and the act of infringement proved, 
the court will not remand the case to permit the amendment of the plead- 
ings and the introduction of new évidence to prove such connection, nor 
to substitute as défendant the party shown to hâve infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 127 Fed. 158. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, upon pleadings and proofs, 
dismissing the bill of complaint in a suit brought for infringement 
of United States patent 619,567, issued February 14, 1899, to Wil- 
liam Hamilton for an improvement in face plates for burial caskets. 

F. S. Warfield, for appellant. 
Hans Y. Briesen, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. We find it unnecessary to discuss 
the other questions arising upon this appeal, because we are satis- 
fied that complainant has not proved any act of infringement com- 
mitted by the défendant. The bill is entitled "National Casket 
Company v. Julius W. Stolts," and recites that complainant "brings 
this, its bill of complaint, against Julius W. Stolts, who is, as your 
orator is informed and believes, the président and treasurer of a 
joint-stock association organized under the joint-stock association 
law of the state of New York, having at least eight stockholders. 
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and carrying on business within the borough of Manhattan, city 
and county of New York, in the state of New York, and said Julius 
W. Stolts being a citizen of the state of New York and a résident of 
the Southern District of New York." It further allèges that "the 
défendant, who is the président and treasurer of the joint-stock as- 
sociation J. & J. W. Stolts, has conspired with others to infringe 
upon the rights of your orator." And that "said défendant * * * 
at the place of business of the said joint-stock association J. & J. 
W. Stolts, in the borough of Manhattan, city of New York, [com- 
mitted certain specified acts of infringement] by which complain- 
ant has been and is still being deprived of great gains and profits 
which it might and otherwise would hâve obtained, but which hâve 
been received and enjoyed and are being received and enjoyed by 
the said défendant and by the said joint-stock association by and 
through such aforesaid unlawful acts and doings." It further 
prayed that défendant speciiîcally answer certain questions, one of 
which is "whether or not J. & J. W. Stolts is a joint-stock associa- 
tion having at least eight stockholders, organized under the laws 
of the state of New York, having its principal place of business in 
the * * * city of New York, * * * and whether he is prés- 
ident and treasurer thereof." The bill concluded with a prayer for 
the granting of a writ of subpœna "directed to the said défendant 
Julius W. Stolts," commanding him to appear and answer. 

Manifestly, this is not a bill of complaint against the joint-stock 
association. Stolts is averred to be the président thereof, but he 
is not sued as président. The bill is against him individually. And 
the suit has been conducted as one against him individually. The 
answer is by "Julius W. Stolts défendant." It dénies that he has 
committed the acts of infringement charged, and as to the inter- 
rogatory above-quoted contains the following clause : "And this 
défendant states that the interrogatory relating to J. & J. W. Stolts 
being immaterial so far as this défendant as a party to this suit is 
concerned, and impertinent and not relevant to be answered unto 
by him, the said J. & J. W. Stolts not being parties hereto, this 
défendant déclines to answer said interrogatory." At the taking of 
testimony counsel appeared "for défendant," and the final decree is 
entitled as the bill was, and recites that the dismissal is "on motion 
of solicitors for the défendant." The only act of infringement 
shown is the sale of a burial casket by J. & J. W. Stolts, a joint- 
stock association, at their place of business in New York City, on 
October 15, 1901. It was proved that the joint-stock association 
was organized January 27, 1896, that the number of its stockholders 
was eight, its place of business in New York City, and that Julius 
W. Stolts was in January, 1901^ its président and treasurer. It was 
admitted by the defendant's counsel that at the time of the com- 
mencement of the suit in October, 1901, the défendant was such 
président and treasurer. It does not appear that the statutes of 
New York require that the président or treasurer of a joint-stock 
association should be a shareholder therein, and there is no proof 
in the record that défendant is, or ever was, a shareholder or as- 
sociate in such joint-stock association. In Tyler v. Galloway (C. 
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C.) 13 Fed. 477, it was held by Justice Blatchford, sitting at circuit 
in the Southern District of New York, that members of a joint- 
stock association might be held as infringers when it was shown 
that acts of infringement had been committed by the association, 
on the theory that an infringing use by the association was "a use 
by each of them, quite as much as if there had been a copartner- 
ship without shares of stock." It was further held that one of the 
défendants in that suit, who was shown to hâve been the secretary 
of the association, but did not appear to be a shareholder, was en- 
titled to a dismissal of the bill. The propositions laid down in the 
case cited seem entirely sound, and are determinative of the ques- 
tion whether complainant herein is entitled upon the présent record 
to recover against Julius W. Stolts individually. No infringing act 
committed personally by Stolts or by any partnership or associa- 
tion of which he is or was a member having been proved, défend- 
ant was entitled to a dismissal. 

Complainant seeks to cure the defects in the record in either of 
two ways: First, he asks that, in the event of this court's being 
satisfied that the patent is valid, and that the casket sold by the 
association infringes its claims, the cause be remanded, with in- 
structions to the Circuit Court to allow complainant to amend so as 
to aver that Stolts was a stockholder, and to reopen the cause so 
as to allow him to prove such amendment. No authority dispos- 
ing in such way of a similar situation has been called to our atten- 
tion, and such disposition would be fruitful of abuses. If relief 
were granted in one cause, it might be fairly claimed in another, 
and so whenever upon analysis of a record on appeal this court 
might reach the conclusion that the complainant's proof was not 
sufficiently convincing to show an act of infringement by défend- 
ant, a motion would be at once made to reopen the cause so as to 
give complainant a chance to make his case stronger. Such prac- 
tice should not be encouraged. 

The complainant next asks to amend the bill and the subpœna 
by adding after the name Julius W. Stolts the words "as président 
and treasurer," etc. This amendment would bring in a new party, 
not a merely formai party, who has no interest in the controversy, 
or one through whom some party already in dérives title. It would 
be an attempt to substitute one person for another as défendant in 
an action, on tort after judgment. No authority cited by complain- 
ant warrants the granting of such extraordinary relief, and if it 
were granted it would avail nothing. Amendment of the subpœna 
would not bring in the new person until that person be served with 
it; and, when served, such person, who has not yet had any day in 
court, would be entitled as of right to ànswer, to cross-examine, and 
to put in proof. This would amount to an entire retrial of the ac- 
tion, and it is quite as easy and far more orderly to begin a new one. 

The motions to reopen and to amend are denied, and the decree 
of the Circuit Court is affirmed, with costs. 
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OATUTA WHBEL & FOUNDRT CO. ▼. KENNEDY VALVE MFG. CO. 
(Circuit Court of Appeals, Second Circuit January 20, 19015.) 

No. 87. 

PATÏNTS— INFRINGEMENT— HyDEANTS. 

The Loetzer patent, No. 631,545, for a hydrant, held Infrlnged as to 
claims 8, 12, and 14, and net infringed as to claim 2. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 127 Fed. 355. 

This cause cornes hère upon appeal from a final decree of the 
United States Circuit Court for the Southern District of New York 
granting an injunction and accounting in a suit in equity to restrain 
the infringement of letters patent No. 631,545, dated August 22, 
1899, granted to Christian E.Xoetzer, for an improved hydrant, and 
by him assigned to the complainant (appellee). 

W. P. Preble, Jr., for appellant 
Julian C. Dowell, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. In the court below complainant 
claimed that ail of the 20 claims in suit, except the thirteenth, were 
infringed. In this court he elected to stand on claims 2, 8, 12, 
and 14. 

The complainant and défendant are rival manufacturers of hy- 
drants. In the year 1991 the city of New York advertised for bids 
for hydrants, the spécifications of which, at the suggestion of com- 
plainant, cmbodied certain constructions claimed to be covered by 
the patent in suit. Complainant and défendant were opposing bid- 
ders, and défendant got the contract. 

The Acts of 1897 of the State of New York provide as follows : 

"C. C. 477. No patent hydrant, valve or stop-cock, shall be used by the 
department of water supply unless the patentée or owner of sald patent shall 
allow the use of the patent by said départaient without royalty." Laws 1897, 
p. 166, S 477. 

There is a dispute as to whether complainant induced défendant 
to believe that by reason of this statutory provision it would not 
be required to pay any royalty for the use of any of the improve- 
ments covered by said patent. This question is immaterial to the 
disposition of the case, except as bearing upon defendant's conten- 
tion, sufiiciently supported by proof, that it never before or since 
made any other hydrants embodying the alleged infringements, and 
that it acted in good faith in bidding for said contract. 

As found by the court below, the spécification of the patent in 
suit is long and complicated, and the varions éléments of the com- 
binations covered by the claims were old and had been used else- 
where. The patent covers the ordinary street hydrant for supplying 
water in case of fires, consisting of a stand-pipe, provided with 
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valves and a nozzle for a hose, and an annular support for the lower 
end'of the stand-pipe within an outer casing. The portions of the 
construction material to the disposition of the case may be under- 
stood by the référence to the four claims specially relied on by corn- 
plainant. Said claims are as follows : 

"(2) In a hydrant, the combination with a stationary terminally exposed 
casing for connection with a distributlng main, and havlng an Interior stand- 
plpe rest or support, a stand-pipe removably fltted and housed at its lower 
end within the casing, a valve-seatîng Hng interposed between the lower eue! 
of the stand-pipe and the said rest or support, and in roclting engagement 
with the latter, adjustable securing devices for forcing the stand-pipe down- 
ward toward its rest or support to clamp the seating ring in place, and a 
valve and operating devices carried by and removable with the stand-pipe, 
substantially as specified. 

• ••*••••••• • 

"(8) In a hydrant, the combination with a casing for connection with a 

distributlng main, and havlng an interior stand-pipe rest or support and an 
adjacent centering bevel, a stand-pipe loosely fltted within the casing, and 
adapted for adjustment at its lower end by said centering bevel, a valve, and 
valve-operating devices mounted upon the stand-plpe, substantially as speci- 
fied. 

"(12) In a hydrant, the combination with a casing for connection with a 
distributlng main, and having an interior stand-pipe rest provided with au 
înwardly and downwardly inclined upper surface, a stand-pipe removably 
fltted within the casing, a valve-seating ring having an interlocking connection 
with the lower end of the stand-pipe, and provided with an exterior inwardly 
and downwardly Inclined shoulder for c'intact with said rest, means for 
securing the stand-pipe in place, and a valve, and valve-operating devices 
carried by the stand-plpe, substantially as speclfled. 

• '•* • * • * * • * •• 
"(14) In a hydrant, the combination of a stationary member for connection 

with a distributlng main, and having an interior rest or support, a valve- 
carrying removable member loosely fltted in said stationary member, and 
having a rocklng bearing upon said rest or support, to provide for angular 
deflection of said removable member without séparation of the bearing faces 
thereof, and means for securing said removable member in a flxed position 
with relation to the stationary member, substantially as speclfled." 

It is contended that the éléments, "a valve-seating ring interposed 
between the lower end of the stand-pipe and the said rest or sup- 
port, and in rocking engagement with the latter," of the second 
claim, and "a valve-carrying removable member loosely fitted in 
said stationary member, and having a rocking bearing upon said 
rest or support, to provide for angular deflection of said removable 
member without séparation of the bearing faces thereof," of the 
fourteenth claim, are infringed. In support of this contention it is 
claimed that defendant's valve provides, and the drawing thereof 
shows, a narrow crevice or clearance space between the valve- 
seating ring and its rest or support, which permits a loose fit and a 
slight rocking motion. The défendant strenuously asserts that no 
such clearance was intended, and that in their hydrant it is most 
important that the upper part of the seating ring should make an 
absolutely tight fit against the elbow, in order to prevent leakage 
when the parts of the hydrant are operatively assembled. It is un- 
necessary to pass upon this contention, however, for the reason that 
the patent states that the rocking engagement provided for therein, 
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and covered by claim 2 and referred to in claim 14, is not secured 
by any such loose fit as it is claimed is found in defendant's device. 
The patentée says: 

"Obvlously the shoulder 12 of the valve-seating ring is constructed to cor- 
respond in taper witli tlie rest or shoulder 13 in order to provide a snug and 
water-tigbt contact tlierewltli. In addition, however, to this downwardly ta- 
pered or substantially trunco-conlcal construction of rest 13 and slioulder 12, 
I liave found it désirable in practice to sligbtly round tlie contacting surfaces 
of said rest and shoulder, tlie surface of the rest being siightly concaved 
spherieally, and the shoulder 12 being correspondingly eonvexed. This rela- 
tion between the surfaces of the shoulder and rest forms what may be termed 
a 'roeking joint,' whereby, in securing the stand-pipe in place within the 
casiiig, any siight angular deflectlon of the stand-pipe from a truly vertical 
or axial position within the casing (due to tightening the bolts, 5c, upon one 
side more than upon the other) does not afCect the efflciency of the joint be- 
tween the movable and stationary members of the hydrant. In other words, 
the movable member may be rocked or rolled siightly to one side or the other 
and still maintain a uniform and coextensive contact of the surfaces 12 and 
13." 

It is admitted and proved that defendant's hydrant does not hâve 
the spherieally concaved and eonvexed contacting surfaces forming 
the "rocking joint" of the patent. The défendant, therefore, does 
not infringe the claims of the patent which cover the rocking-joint 
connection. 

Whether the défendant infringes the other claims is a doubtful 
question. We are not satisfied that the combinations covered there- 
by may not be found in defendant's hydrant. 

It is conceded that no substantial question of damages is involved 
herein. It is not shown that défendant ever made any infringing 
hydrants, except in the exécution of this contract with the city of 
New York. We are disposed to concur with the court below in its 
conclusion as to infringement of said claims, and to give the com- 
plainant the benefit of an injunction. 

The décision of the court below as to the claims covering the 
rocking joint, which appear to be claims 1, 2, 3, 4, 6, and 15, and of 
which claim 2 has been selected as a représentative on this appeal, 
is reversed. The décision as to the other claims, represented on this 
appeal by claims 8, 12, and 14, is affirmed, the finding of infringe- 
ment of claim 14 resting solely on the alleged "loose fit" of defend- 
ant's construction. Inasmuch, however, as complainant in the court 
below claimed infringement of ail the claims except one, and on the 
taking of proofs expressly declined to state on which ones it relied, 
and now abandons ail but four of said claims, no costs will be al- 
lowed in favor of complainant on this appeal. 

The cause is remanded to the court below, with instructions to 
enter a decree in conformity with this opinion. 
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GLUCOSE SUGAE REFININQ CO. v. ST. LOUIS SYRUP & PRESERVING 

CO. et al. 

(Circuit Court, B. D. Missouri, E. D. Pebruary 25, 1905.) 

No. 5,086. 

Patents— Infeingement bt Coepoeation—Liabilitt of Oïticebs. 

Tlie président of a corporation not alleged to be Insolvent cannot properly 
be joined with the corporation as défendant in a bill for an injunction 
and accounting for an alleged infringement of a patent by the corporation 
merely because as such président he directs the business of the corpora- 
tion. 

In Equity. Suit for infringement of patent. On demurrer to bill 
for misjoinder of défendants. 

R. H. Parkinson and W. B. Homer, for complainant. 
Rassieur, Schnurmacher & Rassieur, for défendant. 

ADAMS, District Judge. This is a suit on letters patent of the 
United States No. 491,234, for an injunction and accounting, in 
which the défendant preserving company and Rudolph Winter- 
mann, its président, are made défendants. Besides the formai and 
unnecessary confederacy clause, the only averment of fact making 
the défendant Wintermann liable is as follows : 

"Tour orator further shows that the sald St. Louis Syrup & Preserving Com- 
pany bas earried on and Is carrying on sald infringement as aforesaid under 
the direction and with the knowledge and authority of sald Rudolph Winter- 
mann, président thereof ." 

A demurrer for misjoinder of Wintermann as a défendant is filed. 
In view of the allégations of the bill, it is necessary to consider 
whether a président of a corporation may be joined in a bill for an 
injunction and accounting in a patent case merely because, as such 
président, he directs the business of his corporation. 

As already seen the charge is that the corporation is doing the 
wrongful act, but is doing it under the direction and with the 
knowledge and authority of its président. There is no charge of any 
other misconduct on the part of the président than such as is inci- 
dental to his position as chief executive officer of the corporation. 
There is no charge that he is personally infringing complainant's 
rights, or that he is deriving any personal benefit therefrom, or 
that he is making use of a sham corporate organization to shield 
himself from liability for his own wrongful conduct, or that the 
corporation is insolvent or otherwise irresponsible for its conduct. 
The question, therefore, is whether, in a bill in equity for an injunc- 
tion and accounting against a corporation alleged to be engaged in 
infringing complainant's patent, the président of that corporation 
may properly be joined as a défendant merely because he is such 
président? 

A corporation is an artificial body — an entity separate from its 
ofïicers, directors, and stockholders. It is authorized by the law 
under which it is created to do certain business, and is by the same 
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law held accountable for its conduct. As such artificial body, it is 
not self-actuating or controlling. It is necessarily moved to action 
by an outside force, and it is only when this outside force, which is 
the board of directors or executive officers, directs an act to be donc, 
that the corporation acts at ail. In a theoretical sensé, it is true, the 
executive officers are said to be agents of the corporation, but in 
reality they are the moving force itself of the corporation. In thèse 
respects executive officers of a corporation differ materially from 
the agent of a natural person. 

The gênerai rule that agents are not excused from liability for 
their wrongs or torts because while performing the wrongful acts 
they are acting for and in the service of another cannot be gainsaid. 
Mitchell V. Harmony, 13 How. 136, 14 L. Ed. 75. But the applica- 
tion of this rule to the président of an existing solvent corporation, 
when acting solely for the corporation in the conduct of its business, 
and when sued with the corporation in equity for an injunction 
and accounting in a patent case, is another matter. What bénéficiai 
purpose can be subserved by joining a président or other executive 
officer as a défendant in such a case? The injunctive order, whether 
preliminary or final, against a corporation, may, and properly does, 
go against the corporation itself, its officers, agents, servants, and 
employés, so that they, and each of them, are as efifectually enjoined 
without being made parties to the suit as if they v^fere made such 
parties. And if any accounting for profits is decreed, it is firmly 
settled that such a decree goes only against that party which by the 
use and sale of the infringing device has made the profits. Eliza- 
beth v. Pavement Co., 97 U. S. 126, 24 L. Ed. 1000; Keystone Mfg. 
Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103 ; Coupe 
V. Royer, 155 U. S. 566, 583, 15 Sup. Ct. 199, 39 L. Ed. 263 ; Belknap 
v. Schild, 161 U. S. 10, 26, 16 Sup. Ct. 443, 40 L. Ed. 599. 

In exceptional cases, where damages to the owner of a patent, 
other than for the profits made by the infringer, are allowed, it is 
équitable, at least, whatever may be the strict rule at law, that the 
real infringer, who has received the sole advantage and benefit ac- 
cruing therefrom, should primarily be made to respond ; and cer- 
tainly, as between one so benefited and the agent acting only in the 
line of his duty, the doctrine of respondeat superior should prevail. 

When the corporation itself is not shown to be insolvent or other- 
wise unable to respond to any possible decree for damages, and 
when no showing is made that the individual officer is making any 
colorable use of the corporation for his own benefit, and when no 
showing is made that he is individually interested, it is not équitable 
to subject him personally to the expense and trouble of making a 
separate défense. A possibility exists that it might be convenient 
to hâve him bound by the decree for damages, if one should be ren- 
dered, so that in the event the solvent corporation should become 
insolvent, and the damages not collectible from it, the complainant 
might hâve immédiate recourse upon him. But in a case where, at 
the institution of the suit, facts do not exist to render the necessity 
of any such recourse probable enough to justify a showing to that 
eflfect, the court cannot anticipate such a contingency and make pro- 
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vision for it. The practical resuit of the contention of complain- 
ant's counsel would, as was admitted by him in argument, render 
ail the executive officers and directors of a corporation, if not, in- 
deed, its stockholders, subject to a suit in ail cases when their cor- 
poration, however solvent, and with whatever good faith it acted, 
should be sued for the infringement of a patent. I am unable to 
reach a conclusion in this case that would justify such inéquitable, 
useless, and expensive procédure. 

Some language employed by the writer of this opinion in the 
case of Peters v. Union Biscuit Company (C. C.) 120 Fed. 679, 686, 
is referred to by counsel of complainant in support of his conten- 
tion; but,, when the peculiar facts of that case are considered, it 
will be observed that its stress rests in the following extract from 
the opinion: 

"The executive officers of a corporation who neoessarlly Inspire ail Its acts 
cannot shleld themselves behind an artiflclal and sometlmes irresponsible créa- 
tion from the conséquences of their own acts, even though performed In the 
name of the artiflclal body." 

The principle thus announced is doubtless sound, and is now fully 
recognized. No person can act for himself in any adopted name, 
artificial or otherwise, and escape liability for his own acts. No 
person or persons can organize a sham corporation with the inten- 
tion of working through it and in its name for their own individual 
purposes, and escape liability for their wrongful conduct. Other 
gênerai expressions found in the opinion in the Peters Case must be 
taken as applicable to the peculiar facts of that case only; otherwise 
such expressions must be disapproved. 

It is readily admitted that there is much contrariety of Judicial 
opinion on this subject. I hâve examined ail the cases, and, with 
great respect for the learned judges who hâve written the opinions, 
I believe that such opinions as favor the joining of ofHcers of cor- 
porations merely because of the relation of agency existing between 
them and the corporation give too much considération to the tech- 
nical rule of law subjecting agents to liability for their torts, even 
when committed in the line of their duty, and too little considéra- 
tion to the peculiar relation, involving the practical absorption of 
the agent in, the principal, existing between the chief executive offi- 
cers of a corporation and the corporation itself, and especially too 
little considération to the real necessity of making such officers 
parties défendant for the purpose of any équitable relief to which the 
owner of a patent is entitled. The principal cases supporting com- 
plainant's contention are lowa Barb Steel Wire Co. v. Southern 
Wire Co. (C. C.) 30 Fed. 123 ; Cleveland Forge & Boit Co. v. United 
States Rolling Stock Co. (C. C.) 41 Fed. 476; Armstrong v. Savan- 
nah Soapworks (C. C.) 53 Fed. 124 ; Graham v. Earl, 92 Fed. 155, 
34 C. C. A. 267; National Cash Register Co. v. Leland, 94 Fed. 502, 
37 C. C. A. 372, and cases and text-books therein cited. On the 
contrary, the conclusion now reached in this case is supported by 
the following aUthorities: United Nickel Co. v. Worthington (C. 
C.) 13 Fed. 392; Smith v. Standard Laundry Mach. Co. (C. C.) 19 
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Fed. 826 ; Howard v; St. Paul Plow Works (C. C.) 35 Fed. 743 ; 
Boston Woven Hose Co. v. Star Rubber Co. (C. C.) 40 Fed. 167; 
Mergenthaler Linotype Co. v. Ridder (C. C.) 65 Fed. 853 ; Consol- 
idated Brake Shoe Co. v. Chicago, P. & St. L. Ry. Co. (C. C.) 69 
Fed. 412; Rowbotham v. George P. Steel Iron Co. (C. C.) 71 Fed. 
758 ; Consolidated Fastener Co. v. Columbian Fastener Co. (C. C.) 
79 Fed. 795 ; Bowers v. Atlantic, G. & P. Co. (C. C.) 104 Fed. 887 ; 
Loomis-Manning Filter Co. v. Manhattan Filter Co. (C. C.) 117 
Fed. 325; Farmers' Mfg. Co. v. Spruks Mfg. Co. (C. C.) 119 Fed. 
594; Greene v. Buckley (C. C.) 130 Fed. 955; Hutter v. De Q. 
Bottle Stopper Co., 128 Fed. 283, 62 C. C. A. 652; Ambler v. Cho- 
teau, 107 U. S. 586, 590, 1 Sup. Ct. 556, 27 L. Ed. 322. 

Concerning the foregoing cases, it may be remarked that the 
case of Boston Woven Hose Co. v. Star Rubber Co., supra, is a 
case in which the officer was held Hable because he was not using 
the corporate name in good faith, but was making a pretext of do- 
ing business in the name of the corporation, but in reality for his 
own benefit. This, the court says, "is too flimsy to shield him from 
accounting." In Mergenthaler Linotype Co. v. Ridder, supra, Judge 
Townsend collects the then existing authorities pro and con on the 
question now before the court, and says that many of the cases 
which announce the rule favorable to joining offîcers with the cor- 
poration are cases in which the individuals had personally infringed, 
and were joint tort feasors. As to the case before him, he says : 

"In this case the bill describes the Indivldnal défendants as persons who 
are the managers and controllers of, and do business nnder the name of, the 
Monoline Composing Company, but the charge of Infrlnjrement is Personal. 
The plea dénies snid Personal charge, and allèges that ail the acts of said 
défendants in relation to said alleged infringement were done solely in their 
officiai capacity. * * ♦ It does not appear that the corporation is insolvent, 
or that there Is any obstacle in the way of obtaining full relief against it. In 
thèse cireumstances, the individual défendants eannot be ordored to aecount." 

In the case of Hutter v. De Q. Bottle Stopper Co., supra, Judge 
Coxe writes the opinion for the Court of Appeals for the Second 
Circuit. He collâtes the authorities, and concludes as follows: 

"Francis H. Ruhe, who îs alleged in the bill to be secretary, treasnrer, and 
one of the dlrectors of the défendant company, Is made a party défendant. 
There is not the slightest proof to establish infringement by him as an indi- 
vidual, and no sufficient reason is shown for making him a défendant. An 
Injunction against the corporation restrains ail its offlcers, agents, and serv- 
ants ; and there is littls justification for making thèse persons défendants, 
except in rare instances, where it is shown that they hâve infringed the patent 
as Individuals, or hâve personally directed infringement. The courts of this 
circuit hâve frequently had occasion to critieise this practice, and hâve in some 
instances imposed costs upon the complainant as a penalty for thus subjecting 
innocent parties to the expense and annoyance of defending themselves against 
an unwarrantable accusation." 

In the case of National Cash Register Co. v. Leland, supra, in 
the Circuit Court of Appeals for the First Circuit, a majority only 
of that court reached the conclusion favorable to joining the ofïicers 
of a corporation. One of the judges dissented therefrom. 

As a resuit of the considération of ail the cases, I am of opinion 
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that the weight of authority, and especially of the more récent 
cases, as well as reason, is against the compïainant's contention in 
this case. 
The demurrer will therefore be sustained. 



VALVONA V. D'ADAMO. 
(Circuit Court, B. D. Pennsylvania, February 24, 1905.) 

No. 40. 

1. Patents— Invention. 

Where a patent discloses invention in some degree, the courts are not 
called upon to measure it by an exacting standard. 

[Ed. Note. — For cases in point, see vol. 38, Cent DIg. Patents, §§ 14-19.] 

2. Samk— Anticipation— FoEEiGN Patents. 

A United States patent will not be defeated by a prior foreign patent, 
nnless It describes or shows the patented invention in such full, elear, and 
exact terms as to enable any person skilled in the art to practice it with- 
out the necesslty of experimenting. 

3. Same— MoLDS roB Biscuit Cups. 

The Valvona patent. No. 701,776, for a mold and oven for making bis- 
cuit cups to be used for holding ice cream, was not anticipated, and dis- 
closes Invention ; also held infringed. 

In Equity. Suit for infringement of letters patent No. 701,776, 
for a combined mold and oven for making biscuit cups, granted to 
Antonio Valvona June 2, 1902. On final hearing 

Ernest Howard Hunter, for complainant. 
C. Bradford Fraley, for respondent. 

J. B. McPHERSON, District Judge. The patent in controversy 
is No. 701,776, issued June 2, 1902, and relates to improved ap- 
paratus for baking biscuit cups to be used for holding ice cream. 
The character and objects of the device appear in the following 
quotation from the spécification : 

"By the use of the apparatus of this invention I make cups or dishes of any 
preferred shape or design from dongh or paste in a fluid state, that is prefera- 
bly composed of the same materials as are employed in the manufacture of 
biscuits, and, when baked, the said cups or dishes may be fllled with ice cream, 
which can then be sold by the venders of ice cream In public thoroughfares 
or other places. In order to produce said cups or dishes, I provide a combined 
metallic mold and oven, consisting of two plates, as a and b, each of said 
plates havlng a pièce, c, projecting from its edge at one side, connected by a 
liinge, d, and each plate provided with a handle, e, projecting from its oppo- 
site edge. The faces of the aforesaid two plates are provided or formed, re- 
spectively, with one or more cores, f, and dies, g, one fltting Into the other, 
with a small space between them, when the faces of said plates are placed 
close to each other. Ail the heat-absorblng and conducting sides of the mold 
are of substantlally the same thickness, so that beat may be evenly conducted 
through the body of the môld, as will be seen by référence to the drawings. 

"The biscuit dough or paste, whlch is- of the consistency of a thick fluld, is 
poured from a can, that may be provided with one or more spouts for deposlt- 
Ing the required quantity of paste either suceessively or simultaneously in each 
of the dies or molds, g. The plates are then closed, and the cup or dish la 
formed by the dough being pressed into the space between the core, f, and the 
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mold, g. It is then baked by the apparatus belng placed over a gas or other 
tire, the formation of the said apparatus enabling it to be turned as frequently 
as required, and the biscuit cup thereby uniformly baked. To make thèse thin- 
shaped cups satisfactorlly from paste, with the thin walls described, and to 
insure their proper turning out of the molds In good shape, properly baked, I 
tind it necessary to flrst beat the molds, then pour In the batter and bake with 
the projections downward for awhile, then reverse the mold and bake In that 
position. This enables me to readily remove the cups from the mold in per- 
tect condition, and to this end I hâve constructed my mold so as to enable it to 
be readily reversed, and to occupy a stable position on the top of the gas range 
or the llke." 

The claim of the patent is as follows : 

"A eomblned mold and oven for produclng biscuit cups or dishes, consisting 
of two métal plates connected together by a hlnge, and provided with handles 
and means for securing said plates in closed position, the opposlng inner faces 
of the said plates belng provided, one with a projecting core, and the other with 
an indented mold in the métal of such face, into which the core fits, with a 
small spaee between the two, and the outer faces being so formed as to be 
adapted to rest on the top surface of a stove, eitber side up, so that beat may 
be evenly conducted through the body of the mold, ail the heat-absorblng and 
conducting sides of the mold being of substantially the same thickness, where- 
by a cup may flrst be formed with the pro.1ectlons downward, and afterward 
baked In the reverse position to facilltate the baking and allow the cup to be 
tumed out of the mold, as and for the purpose described." 

While it must be conceded that no marked advance in the art is 
presented by the complainant's device, it has taken the final step to 
complète success, and I see no reason for denying it the protection 
of the law. The exercise of inventive talent may not hâve been 
severe, but invention in some degree has been shown, I think, and, 
if this be true, the court is not called upon to measure it by an 
exacting standard. Clark, etc., Co. v. Copeland, Fed. Cas. No. 2,866 ; 
Washburn Co. v. Haish (C. C.) 4 Fed. 900. With regard to the 
patents that hâve been offered to support the défense of anticipation, 
I need only say that none of them appears sufficiently relevant to 
need discussion, except the Swiss patent to Aegeter. This is an un- 
doubted anticipation in several particulars, but, if the rule be re- 
membered that should be applied to such publications when they 
are relied on to defeat a domestic patent, I think it will be seen that 
Aegeter's device does not anticipate Valvona's mold. The rule is 
thus stated in Hanifen v. Godshalk Co., 84 Fed. 649, 28 C. C. A. 507, 
by the Circuit Court of Appeals for this Circuit : 

"It is a well-settled and famlllar doctrine that an invention patented hère 
is not to be defeated by a prior forelgn patent, unless its descriptions or draw- 
ings contain or exhibit a substantial représentation of the patented invention 
in such full, clear, and exact terms as to enable any person skilled in the art 
or science to which It appertains, wlthout the necessity of making experiments, 
to practice the invention. Seymour v. Osborne, 11 Wall. 516, 555, 20 L. Ed. 
33 ; Cahlll v. Brown, 3 Ban. & A. 580, 587, Fed. Cas. No. 2,291." 

Seymour v. Osborne was reaiîfirmed by the Suprême Court in 
Eames v. Andrews, 122 U. S. 66, 7 Sup. Ct. 1073, 30 L. Ed. 1064. 
See, also. National Co. v. Belcher, 71 Fed. 876, 18 C. C. A. 375; 
and Hanifen v. Armitage (C. C.) 117 Fed. 845. Now, if the Aegeter 
apparatus is examined with this rule in mind, I think it will be found 
to differ in several important respects from Valvona's. No one 
could practice Valvona's invention by the use of the Swiss device. 
135 F.— 35 



546 135 FEDERAL EEPOETBE. 

It is not an oven at ail, but only a mold intended to be put into 
an oven and baked in the ordinary way. It could not produce an 
evenly baked cup if it were exposed to beat upon the top of a stove 
or over a gas flame, and it could not be turned so as to apply the 
beat to botb sides of the mold. Moreover, as was said by tbe com- 
plainant in an argument addressed to the Patent Office while bis 
patent was under considération : 

"Thèse cups being thln, It is necessary that they get just so much baking, 
and no more, and to get this they must be baked where they are uuder the at- 
tendant's immédiate supervision. The top of a gas stove or the like is the 
only place this can be gotten. My molds as set forth in my clalms are so con- 
structed that they may be so used, beat is equally conducted to ail portions 
surrounding the cups, and that they are adapted to be turned either side up 
as necessltated in baking." 

Valvona's apparatus is so constructed that the distribution of 
beat is approximately uhiform, and the resuit is that the cup is 
evenly baked — a matter of prime importance. So far as appears, 
Aegeter's device was not successful, and it was allowed to expire 
in a very short time for failure to pay the tax that was levied upon 
it. In brief, it never could bave produced Valvona's cups without 
material modification. It was intended to be used in a différent 
way from tbe apparatus in question, and was neither adapted to, 
nor actually employed in, the manner whicb is essential to the 
proper production of Valvona's results. I think, tberefore, that 
tbe two combinations are, on the whole, materially distinct, al- 
thougb there are undoubtedly some éléments that are corn mon to 
botb. 

Concerning infringement, nothing need be said. Even a casual 
inspection shows that the defendant's apparatus is identical with 
tbe complainant's, except in a trifling détail. 

The usual decree may be entered, with costs to the complainant. 



BAKER LEAD MFG. 00. v. NATIONAL LEAD 00. 

(Circuit Court, D. New Jersey. February 27, 190.5.) 

Patents— Infringement— Lead Traps. 

The Robinson patent, No. 406,146, for a method of forming the bot- 
toms of lead traps by spinning an end section on a tube or cyllnder under 
pressure or friction sufficient to cause the métal to fiow and unité and 
form a homogeneous, seamless, and complète bottom, v?as not antici- 
pated, and is valid. Also held infringed. 

In Equity. Suit for infringement of letters patent No. 406,146, for 
a method of making lead traps, granted to Alpheus A. Robinson Julv 
2, 1889. On final hearing. 

Louis W. Southgate, for complainant. 
Henry M. Brigham, for défendant. 

ARCHBALD, District Judge.^ This case is of no serîous difficulty. 
The patent in suit, to my mind, is clearly valid, and the défendants 

1 Specially assigned. 
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have just as clearly infringed it. It covers a process which is a val- 
uable contribution to the art of lead-trap making, and it is net antici- 
pated by anything which had gone before. The sanitary value of drum 
or cylinder traps, as contrasted with others, such as the familiar S trap, 
does not concern us. They must have merits, or they would not be 
in such demand as they are. A prime necessity, however, of such a 
trap, is that it shall have a solid, homogeneous, and intégral bottom, 
which shall not only be free from imperfections, so as to be water- 
tight, but shall also be sufficiently thick to resist the scouring and con- 
séquent weakening from the dirt and sédiment flushed through it. If 
lead is used, as it must be in the great majority of cases, it cannot be 
molded or cast, on account of the liability to blowholes. This was 
the difïîculty with the McCloskey patent (1884), to which référence is 
made by the défendants, but which calls for no particular notice. 
Neither can the end or bottom of the trap be fashioned by hammering ; 
a union of the parts in this way being no more feasible than by roll- 
ing or pressing, however great. And if the seams which are left be 
closed with solder, the lead is laid open to the action of the acids of 
urine and the alkali of soaps, by which it will sooner or later be eaten 
through. The method devised and patented by Phillips (1888) came 
nearer the mark, although falling just short of it. Taking a cylinder 
of the required size, and revolving it in a lathe, he spun in the bot- 
tom, out of the material of the sides, under the pressure of a proper 
tool in the hands of a workman. Not realizing, however, that the opér- 
ation could be continued until the bottom was complète, a small open- 
ing was left at the apex, which he closed by fusing the métal about it 
by means of a flame. The rudiments of the process in suit may be 
hère, but, as just intimated, the extent to which it could be successfully 
carried was not seen. The objection to the process, as it stands, is 
that the surrounding parts are drawn upon at the point of fusion, and 
thus weakened where they ought, instead, to be made strong. The 
opération, also, is a divided one, and not continuons, as is the one in 
suit, which detracts from it commercially. And the comparative merit 
of the two is well suggested by the fact that for several years past Mr. 
Phillips, the inventor, bas bought traps of the complainants, manu- 
factured by their process, rather than his own. Of even less signifi- 
cance is the British patent to Pittner (1888), by which the défendants 
seem to set much store. Assuming that the method for closing the 
ends of tubes or vessels of soft métal, which is there described, could 
be made effective in the construction of lead traps, which I very much 
doubt, there is nothing in it to suggest or anticipate anything which 
we have hère. The process simply consists in the concentric forcing 
together of the end of the tube to be closed by means of revolving 
squeezing-discs, which, in conjunction with the other apparatus em- 
ployed, narrow in upon it progressively, until, as it is claimed, a solid 
end or plug is formed. It is suggested by the appearance of some of 
the work turned out that the métal is made to yield or flow to a cer- 
tain extent, under the pressure applied, the same as in the process in 
.suit. But this is not claimed by the inventor, and, however involved, 
was evidently not appreciated; the efïect being actually minimized 
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by the squeezing dises being made rotary, and so comparatîvely frîc- 
tionless. But more than this, even if the tube is capable of being closed 
in the way stated, and as the resuit of a sort of spinning of the métal, 
there is no fusing at the apex or center, under the beat evolved, which, 
as we shall presently see, is an essential feature of the présent process. 
A machine of the supposed Pittner pattern was set up in court and 
operated by the défendants at the time of the hearing, but nothing to 
change thèse views was produced. More successful expérimenta are 
said to hâve been conducted previously, exhibits of which hâve been 
put in évidence. But not only were thèse on small two-inch pipes, and 
of chemical instead of commercial lead at that, but they were carried 
on without any représentative of the complainants being présent ; and at 
others subsequently undertaken, which were subject to scrutiny, by 
no means the same results were obtained. The Pittner process was also 
tested by Mr. Baker, the head of the complainant company, in 1897, 
after he had lost the suit brought against him for the infringement of 
the présent patent in the Circuit Court of the United States for the Dis- 
trict of Massachusetts, before Judge Aldrich, as a possible relief there- 
from. But he was compelled to give it up as of no practical value. 
Doubt is sought to be cast upon what he did, because the wrong shop 
in Worcester, where his experiments were said to hâve been conducted, 
was at first given. But they are too well substantiated otherwise 
to be so impugned. It is also to be observed that the Pittner patent 
was evidently regarded by the inventor himself as a commercial failure, 
as is shown by the fact that he allowed it to lapse in 1893 for nonpay- 
ment of the renewal fee. With this record against it, and distinguished 
as it plainly is in the respect suggested from the process in suit, there is 
no occasion to let it trouble us. 

The only real issue in the case, if, under the évidence, there is in- 
deed that, is the one of infringement. The patent which was issued to 
Alpheus A. Robinson in 1889 has two claims: 

"(1) The Improved method of forming the bottoms of lead traps, consist- 
hig in taking a tube or cyllnder of a sufflcient length, and in spinning an 
end section of the cyllnder or tube of sufflcient length to or beyond the cen- 
ter of the tube or cyllnder, and under a pressure or friction sufflcient to 
cause the métal to flow and unité, and form a homogeneous, seamless, and 
complète bottom, as and for the purposes specified. 

"(2) The Improved method of formlng lead-trap bodies, comprising the tak- 
ing of à cyllnder or tube of sufflcient length to form the walI of proper 
height, and a continuons, homogeneous bottom, and forming the homo- 
geneous bottom by spinning In, under beat produced by pressure or friction 
of the spinning-tool during the spinning opération, an end section of the tube 
or cyllnder sufficlently large to form the homogeneous bottom, and contin- 
ulng said spinning opération under said beat past or beyond the center of 
the bottom, whereby ail the métal of the spun-ln section forms a part of 
the bottom of the trap, and subséquent melting or soldering of the bottom 
of the trap to close a hole dlspensed wlth, substantially as descrlbed." 

It is undoubtedly essential to the process so specified, not only to dis- 
tinguish it from the prior art, but in order that it should hâve the merit 
claimed for it, that in the final touch, by which the bottom of the trap 
is closed, the métal should be made not only to flow, but to fuse or unité, 
under the force of friction and pressure, at the apex or center, so as to 
form an intégral, imperforate, and homogeneous mass. But the opéra- 



BAKER LEAD MFG. CO. V. NATIONAL LEAD 00. 549 

tion covered by the patent was conducted by skilled workmen with ap- 
propriate apparatus in open court at the hearing, and that this condition 
was fulfiUed I observed unmistakably with my own eyes. The métal 
actually flowed or ran at the close, being held in place by the end of the 
spinning tool, which was extended under and slightly beyond the center 
for that purpose. The beat by which this is brought about is, of course, 
not great. The métal is not molten. It could not, indeed, be spun 
in that state. But it is decidedly hot, and the action observable, just as 
the end is closed, is such as to justify the claim that there is a complète 
fusion at that point. An examination also proves it. Sections of the 
trap, sawn through the center, being inspected, show the bottom in- 
tégral in every part. It is true that the union is more perfect in some 
instances than in others, slight radial seams being sometimes found on 
the inner surface at the center. But this is negligible ; the bottom not 
only being water-tight, but the attempt to break through where such 
seams appear being inefîEectual, even by heavy pounding, as was dem- 
onstrated by the efforts of défendants' counsel to do so in open court. 

The défendants contend that they do not infringe, because, while 
admittedly using the' same spinning process to close in the end of the 
trap, there is no fusing of the métal, which simply flows cold; only 
sufîîcient pressure being exerted to bring the contiguous parts firmly 
and closely together. The lead, in other words, is not, according to 
this, made plastic, so as to form a simple, homogeneous, and intégral 
whole, such as called for by the patent ; and neither is the spinning tool 
carried to the center, as it is claimed, but is kept just short of that, 
the bottom ending in a point or nipple in conséquence. But no such 
pretext as this can stand before the facts shown. The défendants not 
only bave the same apparatus, but, to ail appearances, make use of it 
in exactly the same way, and, what is more to the purpose, with pre- 
cisely the same results attained. The section of lead cylinder from 
which a trap is to be spun is revolved at a high rate of speed on the 
mandrel of a lathe, and the operator, exerting a strong leverage by 
means of a heavy hardwood spinning stick, spins in the end of the trap 
in a single opération, until it is completely closed. The métal, under 
the influence of the pressure and friction so brought to bear upon it, 
necessarily becomes plastic; and the parts about the center are not 
simply brought together, but are united into a homogeneous whole, 
indistinguishable from the sides, except as it is thickened up by the extra 
material spun into it, the same as is proposed by the process in suit. 
Ail this is indisputably established (whatever may be testified to the 
contrary) by sections of the traps manufactured by the défendants, 
which hâve been put in évidence, by which it is clearly shown. In no 
sensé is the apex of the trap closed by the surrounding métal being 
forced together to make a water-tight joint, no such cohésion being 
possible. The constituent parts are plainly made to fuse or flow into 
each other, the métal presenting at that point substantially the same 
character as at every other. That beat is generated in the opération, 
and contributes to the resuit, there can be no doubt ; and it is no incon- 
siderable beat, either, being sufficient to sear the end of the wooden spin- 
ning stick, as well as to make water sizzle and steam. Nor am I per- 
suaded that the spinning opération is only continued, as contended. 
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up to the center of the bottom, and not past or beyond it the fractiona! 
distance required by expérience to completely close the end. Not 
only is this essential to the process, but the évidence establishes that 
it is the course actually pursued. • The finished product turned out by 
the défendants shows no such point or nipple at the center as would re- 
suit from the contrary, or at least only in occasional instances, and then 
most minute. And we hâve the direct testimony of Mr. Southgate, 
who succeeded in getting into the défendants' works at St. Louis along 
with Mr. Baker, and watched the workmen there, that they spun past 
the middle, just as was to be supposed. In the face of this, the at- 
tempted déniai by the défendants is of little avail. The opportunity 
for évasion is too great to hâve it accepted, without much more con- 
vincing proof than has been produced. 

Let a decree be drawn sustaining the patent and finding it infringed, 
and referring the case to a master to take an account. 



JENKINS et al. v. MAHONBT* 

(Circuit Court, \V. D. Pennsylvania. Novembsr 9, 1904.) 

Patents— Infbingement—Multiplying Cameea. 

The Jenkins patent, No. 620,036, for a multiplylng caméra, held valld, 
and Infringed by a caméra having the same construction, except that in- 
stead of the "cellular box" of the patented device, having separate cells. 
In front of each of whlch a lens Is moved successlvely on a slide having 
both a horizontal and vertical movement, it employs a single cell, which 
is fastened to the slide, and moves with the lens ; such construction being 
the équivalent of that of the patent 

In Equity. 

C. M. Clarke, for complainants, 

L. C. Barton and Jas. H. Smith, for respondent. 

BUFFINGTON, District Judge. This is a bill în equity 
brought by John W. Jenkins and Evan L. Jenkins against Thomas 
Mahoney to enjoin infringement of patent No. 620,036, granted to 
them February 21, 1899, for a multiplying caméra. The invention 
disclosed by the patent consists of a caméra having a number of sub- 
divisions or cells 80 constructed as to prevent light escaping. A 
slide carrying a single lens is mounted at the front of the caméra, 
and is adapted to move horizontally and vertically. There is a 
plate of sufficient size to cover the rear of ail the cells at the back 
of the caméra. The construction of the device is such that, as the 
slide moves either horizontally or vertically, the lens' comes into 
successive alignment with each cell, and an individual picture is 
taken on the part of the plate at the rear thereof. The proofs show 
the invention is valuable. Its use is largely confîned to what is 
known as "kidnapping," or taking the pictures of children in the 
poorer sections of large cities, in which work it is extensively em- 
ployed. By reason of its économies, small pictures of a good grade 
of stock are sold at very moderate priées. The first claim, which 
alone is hère involved, is: 
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"In a photographie caméra, the combination of a cellular box, a plate-holder 
seatlng against and closing the rear end of the cells, a sliding front closing 
the front end of the cells, and having stops by which it may be flxed in relation 
to a particular set of cells, a lens-carrying slide moving in guides on the sliding 
front, and means for adjusting the slide to register the lens with each cell of 
the set with which the front is in relation, whereby a separate exposure may 
be made in each cell of the box without moving the plate, and with but once 
drawiug the plate-holder slide, substantially as described." 

As we find nothing in the prior art showing such construction, 
and there is nothing to négative the presumption arising from the 
grant of the patent, we hold the claim vahd. The respondent -«vas 
in the employ of complainants for some time, operating one of the 
patented caméras. He left such employ, and continued in business, 
but began using the alleged infringing instrument. In it we find a 
lens carried on a slide adapted to move horizontally and vertically, 
and of the exact construction shown in complainants' patent. In- 
stead, however, of partitioning his caméra box into a number of 
fixed cells, he uses but one, which, being attached to the slide, is 
adapted, at the working instant, to be in the position of each one 
of the stationary cells, and perform the light-confining function of 
each. The two caméras work in the same way, and accomplish the 
same resuit. The question of infringement therefore turns on the 
question whether the respondent's caméra is a "cellular box." In 
considering that question, we must look at substance, not nanies. 
If we look at names, it is clear the respondent's caméra box is not 
a cellular box, for, standing by itself, it is an empty one. When, 
however, complainants' box is in use, it is only the single, working 
sell that is functional and essential. The other cells are at that in- 
stant negligible factors. To impart, therefore, to a single cell, pla- 
ced in the caméra chamber, the capacity to be moved and used at 
the working instant in the several positions of the other cells, is to 
make it in thèse many positions the mechanical and functional équiv- 
alent of a number of stationary cells. And why should it not be 
held the équivalent in patent law? The gist of the Jenkins inven- 
tion was the single lens on a slide adapted to horizontal and vertical 
movement. This feature the respondent has taken without the 
semblance of a change. He thus avoids the expense and risk of non- 
unifoi'mity incident to using more than a single lens, and by means 
thereof he can take a picture on one section of a plate without af- 
fecting the residue. In construction, however, he attaches his cell 
to the slide, and, by means of the mobility of the slide, he thus cou- 
verts the interior of the caméra into a cellular chamber at each suc- 
cessive working instant. Having thus given the working part of 
every portion a cellular capacity at such working moment, and hav- 
ing thereby obtained every advantage incident to such cellular ca- 
pacity, we are of opinion his caméra is, when its functional purpose 
is to be fulfilled, a cellular box. 

Applying the standard of substance, and seeking to protect meri- 
torious inventors in the enjoyment for a limited time of substantial 
riglits they hâve disclosed to the public, we are of opinion the re- 
spondent's caméra has a cellular box, and the further use should be 
enjoined. 
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ALPHONS OUSTODIS CHIMNBT CONST. CO. T. H. R. HBINICKH, 

Incorporated. 

(Circuit Court, S. D. New York. Deeember 20, 1904.) 

Patknts — Sxnr fob Infringkment— Improvement in Chimneys. 

An application for a prelimlnary Injunctlon against infrlngement of 
the Oustodls patent, No. 512,504, for a eUlmney, denied In vlew of the fact 
that the patent had not been adjudlcated, and that tbe sliowing made 
ralsed a serions (question as to Its ralidlty. 

In Equity. On motion for preliminary injunction. 

Dickerson, Brown, Raegener & Binney, for the motion. - 
A. Parker Smith, opposed. 

TOWNSEND, Circuit Judge. Motion for preliminary injunc- 
tion. The complainant is the owner of patent No. 512,504, granted 
January 9, 1894, to Alphons Custodis for an improvement in chim- 
neys. The patent states that : 

"Heretofore the Inner wall of a chlmney was made contlnnous, and upon 
expansion of any one of Its parts the entire wall would frequently be thrown 
ont of Une, and had to be replaced. To remedy thls defect is the object of 
my Invention." 

McCord patent. No. 117,555, granted in 1871, shows that the fore- 
going statement as to, prior constructions was erroneous, or, rather, 
that sectional chimneys were known in the art. He provided for 
"a chimney flue * * * in the interior of which are arranged 
the sections of piping, B, placed one upon another to the upper 
end of the flue," and stated as one object of his invention to pre- 
vent damage from the cracking of the brick walls "produced by 
the contraction and expansion of the brickwork as well as from 
the settling of the building." The patented improvement in the 
patent in suit consists in the provision of steps projecting inwardly 
from the outer wall of the chimney, and separate independent sec- 
tions of inner wall so supported upon said steps that any one of said 
sections can be separately repaired or replaced. The claim is as 
follows : 

"A chimney composed of an outer wall havlng a number of Inwardly pro- 
jecting steps and of a sectional Inner wall, which is supported upon said 
steps, substantlally as speclfled." 

The prior art shows métal chimneys described in the Clawson 
patent as provided with an interior flue composed of sections of 
earthenware tube which are supported upon a suitable base, and 
in combination with such a sectional chimney a séries of flanges 
so constructed as to unité the sections and at the same time pro- 
vide independent supports for the chimney at intervais. The pat- 
entée says: 

"In order to support the chimney at Interrals, and to relleve the base and 
the lower sections of too much welght, I form projecting brackets, I, which 
are secured to rings, F, and may be fastened to a wall or other support near 
the chimney, so that each bracket may support that portion of the chimney 
between It and the next one above by means of the lug^s. H, and the flanges. 
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L, on the Inner sections, as before described. By, thls construction the straln 
upon the ehlmney is divlded and relieved." 

It is contended that thèse chimneys are not the same thirtg as 
the invention of the patent in suit, because the Hning is practicall}^ 
continuons, and there is no air space between the lining and shell. 
On the argument counsel for complainant also assumed that the 
patent in suit was for a chimney composed of brick, as distinguished 
from métal. There is not a word in the patent suggesting the pro- 
vision of an air space in the chimney, or Hmiting its construction 
to any spécifie material. It has aiready been shown that tlie prior 
art covered a sectional construction and inwardly projecting sup- 
ports. It is unnecessary to consider other prior constructions. The 
patent in suit is not an adjudicated patent. No facts are stated as 
to acquiescence, and the alleged infringing chimney is being con- 
structed for the United States government. In thèse circumstances, 
as the patents and other pubhcations introduced in defendant's 
afHdavits raise a serions question of validity, its détermination 
should be reserved for final hearing, 

The motion is denied. 



KANSAS CITY SOUTHERN RY. CO. t. STEVENSON. 

(Circuit Court, W. D. Arkansas, Ft. Smith Division. March 4, 1905.) 

Bquity— Lâches— Suit to Enforce Trust. 

Where défendant, on resigning the presldency of a railroad company, 
retained the title to certain property in another state, which had been 
donated to Induce or aid in an extension of the road, claiming that the 
property was his ovvn and did not pass to the company, which claim was 
shortly thereafter known to the offlcers of the company, a delay of over 
nine years before bringing suit to establish and enforce the trust, in the 
absence of any showing in excuse, was such lâches as to bar tlie right 
to relief, where actions at law to recover the property would hâve been 
barred, under the laws of the state, in from three to seven years. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 191- 
196 ; vol. 47, Cent Dig. Trusts, §§ 568-573.] 

In Equity. 

Read & McDonough, for complainant. 
H. C. Mechem, for défendant. 

ROGERS, District Judge. I must regard the proof in this case 
as establishing the fact that the donations and subsidies in con- 
troversy, received by L. L. Bush in his own name while the prési- 
dent of the Kansas City, Ft. Smith & Southern Railway Company 
of Missouri, and the donations and subsidies in controversy receiv- 
ed by John B. Stevenson, Jr., in his own name while président of 
the same corporation, were held in trust by each of them for the cor- 
poration, and that the said donations se received by the said Bush, 
and subsequently conveyed by him to said Stevenson, were held by 
said Stevenson in trust, also, as the property of said corporation, be- 
cause it is clear that Stevenson, before he took the title, had ample 
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notice of the conditions, under which Bush had received the dona- 
tions and subsidies to put him upon inquiry, which, if followed up, 
would hâve disclosed ail the facts. Percy v. Cockrill, 53 Fed. 875, 4 
C. C. A. 73. Stevenson was a trustée for the company, its prési- 
dent, and he could not be allowed to buy for himself property held 
in trust by Bush for the company. Nor could he be allowed to 
buy properties for himself while président which were essential to 
the opération of the company's road — for instance, the right of way 
on which it had been built, or property necessary for its business. 
His duty was to procure such properties for the company, and he 
could not, for personal gain, be allowed to disregard his duty and 
violate his trust by antagonizing the very interests it was his duty 
to subserve and promote. 

The properties in controversy ail lie in Arkansas. . The conten- 
tion is that the corporation could not accept subsidies and dona- 
tions in Arkansas to aid in building or extending its line of road 
into the state of Arkansas, (1) because its charter gave it no right 
to build elsewhere than in Missouri ; (2) because to extend its line 
in Arkansas without compliance with the laws of Arkansas was 
against the public policy of that state. I hâve examined with great 
patience the statutes of Missouri under which the corporation was 
organized, and I hâve reviewed the history of ail railroad législation 
in Arkansas, and examined ail statutes which relate to its public 
policy as regards the construction by foreign corporations of their 
roads into the state of Arkansas. I hâve also examined the authori- 
ties, and considered carefully the argument of the learned counsel 
who seeks to uphold the contentions stated. It has proven a very 
interesting and important inquiry, in a gênerai way; but I do not 
deem the contentions essential to the correct détermination of this 
case. As throwing light on this subject, I cite 1 Rev. St. Mo. 1889, 
§§ 2508, 2543, 2568, and the acts of Arkansas of March 22, 1887, 
March 16, 1881, and March 13, 1880, ail of which, except the first 
act, are found in Kirby's Digest, under the head "Railroads" ; and 
also the following décisions : Bank of Augusta v. Earl, 13 Pet. 587, 
10 L,. Ed. 274; Thompson v. Waters, 12 Am. Rep. 243: Fidelity 
Mutual Life Ass'n v. Ficklin (Md.) 21 Atl. 680; Levi v. Thompson 
et al., 4 How. 17, 11 L. Ed. 856 ; Executors of McDonogh et al. v. 
Murdoch et al., 15 How. 413, 14 L. Ed. 732; Paul v. Virginia, 8 
Wall. 177, 19 L. Ed. 357; St. Louis v. Ferry Co., 11 Wall. 429, 20 
L. Ed. 192 ; Railroad Co. v. Harris, 12 Wall. 81, 20 L. Ed. 354. But 
as it is not necessary to décide the contentions suggested, I do not 
pass upon them, but, following the wholesome rule, will leave thèse 
matters to be determined when a case shall arise which makes it 
necessary to do so. 

It was also contended that if the Missouri corporation, in point 
of fact, accepted the donations and subsidies in controversy in the 
name of its président, as trustée, nevertheless it could gain no foot- 
ing in à court of equity to enforce the trust, because the trust itself 
was both ultra vires and in violation of the public policy of the 
state of Arkansas. That question is pretermitted, also, as not es- 
sential to the correct détermination of this case. 
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It is contended that the bill cannot be maintained, because of lâches 
in instituting the suit. The évidence of the case is voluminous, and a 
vast deal of it extraneous and irrelevant. I hâve gone over it ail care- 
fully and patiently, and regard it unprofitable to review it. I consider 
that it shows the following facts upon which the case must go off: 
The Kansas City, Ft. Smith & Southern Railway Company, a Missouri 
corporation, prior to 1890 was building a road in southwestern Missouri 
to the Arkansas state line, near Sulphur Springs, Benton county, Ark. 
L. L. Bush was its président. He was building the road under an ar- 
rangement by which he was to hâve so much stock and so many bonds 
of the Company per mile as the road was completed and turned over to 
the Company. Under this arrangement, the exact nature of which is 
not, in its détails, made clear by the proof, Bush had become the owner 
of $825,000 of stock and $825,000 of bonds of the company for road 
constructed in Missouri. Bush and the company were both embar- 
rassed for funds to continue the work. G. G. Latta, of Philadelphia, 
had become involved by indorsements for and advancements made to 
Bush, and held Bush's stocks and bonds as collatéral to secure him 
therefor. To relieve the road of its embarrassments, some time prior 
to January 15, 1891, Latta became the owner of ail Bush's stocks and 
bonds ; and on the 15th day of January, 1892, Bush resigned as prési- 
dent of the company, and défendant, Stevenson, was elected président 
in his stead. Latta and his friends afterwards, on the 3d of January, 
1893, sold ail the stocks and bonds of the Kansas City, Ft. Smith & 
Southern Railway Company to the Missouri Coal & Construction Com- 
pany, also a Missouri corporation, which afterwards changed its name 
to the Philadelphia Construction Company, also a Missouri corpora- 
tion. Stevenson, however, under the arrangement made at the sale, 
remained nominally président of the Kansas City, Ft. Smith & South- 
ern Railway Company, in order to secure certain deferred payments 
for the stocks and bonds. Thèse deferred payments having been made, 
Stevenson's résignation as président was accepted on June 12, 1893, 
although the management of the corporation had passed completely 
into the control of the Missouri Coal & Construction Company on 
June 1, 1893, when its own board of directors were elected. When the 
properties in controversy are sifted, it is admitted that only four tracts 
of land and the Sulphur Springs town site stock are realîy in contro- 
versy. The other properties described in the bill hâve either been con- 
veyed by Stevenson to the railroad company, or were acquired by him 
after he ceased to be président, or were disclaimed in his answer. The 
properties in controversy, therefore, are the town site stock, which was 
owned by Bush prior to April 15, 1892, on which day he assigned it to 
défendant, Stevenson; the quarry tract, which was conveyed to Bush 
December 38, 1888 (this land was conveyed by Bush to défendant, 
Stevenson, along with other properties, on April 15, 1892) ; the Y prop- 
erty, purchased by Stevenson from one Dunn and wife, conveved to 
hirn March 11, 1893, and the deed recorded May 24, 1893 ; the Heck- 
man tract, conveyed to Stevenson September 27, 1892, another deed cor- 
recting the first being made to him March 23, 1893, and recorded May 
24, 1893; and the McGraw tract, conveyed to défendant, Stevenson, 
April 6, 1892, and the deed recorded May 24, 1893. It will therefore 
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be seen tfiat ail this property was acquired by Stevenson before his 
résignation was formally accepted as président of the Kansas City, 
Ft. Smith & Southern Railway Company, but the three last tracts were 
acquired after Latta and his friends had sold ail the stoclis and bonds 
of the Kansas City, Ft. Smith & Southern Railway Company to the 
Missouri Coal & Construction Company, to wit, January 23, 1893. 
Passing over defendant's évidence, the testimony of the plaintifï's 
own witnesses, Trimble, Martin, Gentry, and Hibler, proves, that within 
a few weeks, or, at most, months, after this sale, it was brought to the 
attention of the officers of the Missouri Coal & Construction Company 
that Stevenson claimed that the sale of the stocks and bonds of the 
Kansas City, Ft. Smith & Southern Railway Company to the Missouri 
Coal & Construction Company (both Missouri corporations) did not 
carry with it any of the properties in Arkansas, and that Stevenson not 
only claimed ail donations and subsidies in Arkansas, but also the right 
of way of the railroad company from the Arkansas state Une to Sulphur 
Springs, Ark., and certain railroad iron deposited on the right of way 
of the road in Arkansas, as his own property. The right of way and 
some other matters were subsequently adjusted after some litigation be- 
tween the Philadelphia Construction Company and Stevenson and 
others, but no steps were taken to recover the properties now in contro- 
versy until October 2, 1901, eight years and nine months after the sale 
of the stock by Latta and others to the Missouri Coal & Construction 
Company, and more than eight years after Stevenson set up his claim 
to ail the Arkansas properties in controversy. During ail this time the 
proof fails to show that the company was in possession of any of the 
property in controversy, and by a deed made by Stevenson in 1895 that 
part of the Y property now in controversy was specifically reserved 
from the conveyance. There is no semblance of any allégation in the 
bill showing any reason why the plaintiff company and those under 
whom it holds hâve not taken steps at an earlier date to assert its claim 
to the property in controversy. The statute of limitations in Arkansas 
applicable to the recovery of town site stock is three years, and the stat- 
ute applicable to the recovery of real estate is seven years. The rule 
in equity in such cases, assuming that Stevenson was a constructive 
trustée for the Kansas City, Ft. Smith & Southern Railway Company 
of Missouri, and that the properties in controversy passed to the Mis- 
souri Coal & Construction Company by assignment of the stocks and 
bonds by Latta and others to the latter company, is clearly stated in 
McCaughey et al. v. Brown et al., 46 Ark. 34 : 

"It was coiinpetent for equity to grant the full measure of this relief. It 
frowns upon a multiplicity of suits, and, when the appellees had successfully 
invoked Its aid to invest them with the légal tltle, it would not then remit 
them to an action at law to recover possession ; but, having taken jurisdiction 
of the case for its own exclusive purposes, It would retain the cause to admin- 
ister the légal after the équitable relief. It is long established that 'courts 
of equity in cases of concurrent jurisdiction consider themselves bound by 
the statute of limitations which governs courts of law in Uke cases, and this 
rather In obédience to the statute than by analogy.' Famam v. Brooks, 9 
Pick. 212. The evil resulting from delay In the enforcement of légal and 
équitable rlghts Is the same, and the courts of equity take the same limita- 
tions for their guide that govern law courts in analogous cases. This is 
lllustrated in this court by the application of the statute governing actions 
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to recover real estate to a suit to foreclose a mortgage (Ringo v. Woodruff, 
43 Ark. 469), as well as to remove a cloud frorn the tltle, as In Conway v. 
Kinsworthy, 21 Ark. 9. It is argued further that Mrs. McGaughey, and her 
heirs after her death, held the land In trust for the heirs of Fountaln Brown, 
and that the statute will not bar a trust. Express and positive trusts are 
certainly withln the rule contended for. But this doctrine is subject to two 
qualifications, namely, that no circumstances exist to ralse a presumptlon 
of the extinguishment of the trust, and that no open déniai or répudiation 
of the trust is brought home to the knovvledge of the parties in Interest, 
which requires them to act as upon an asserted adverse title. Angell on 
lAm. : Wood on Llm. 212, 213 ; Harriet v. Swan, 18 Ark. 49ô. The rule, with 
the exceptions, was clearly stated by Judge Fairchild in Brinkley v. Willls, 
22 Ark. 6. and the beneflt of the statute was denied an executor, ten years 
after his breach of duty, because the trust was still subslsting; the executor 
not having been discharged therefrora by the probate court. But this does 
not help the appellees' case, for, if we should regard James A. McGaughey 
as in possession of the estate in hls own rlght, still the facts remain that he 
was regularly discharged from the trust by the probate court In 1870, and 
the lands were held adversely for more than seven years thereafter. The 
following language used in Clarke v. Boorman's Executor, 18 Wall. 493, 21 
Ij. Ed. 904, is applicable to this case : 'It may be conceded that, so long as 
a trustée continues to exercise hls powers as trustée In regard to property, 
he can be called to account in regard to that trust. • * * But when he 
has closed up his relation to the trust, and no longer clalms or exercises any 
authority under the trust, the principles whlch lie at the foundation of ail 
statutes of limitation assert themselves in hls favor, and tlme beglns to cover 
his past transactions with the mantle of repose.' But trusts which arise 
from the opération of law (that is, construetive trusts) are subject to the 
opération of the statute. The possession of Mrs. McGaughey and her heirs 
falls under this class, and It was incumbent upon the appellees to assert thelr 
rights withln the period limlted by the statute after knowlng the facts in 
relation thereto. Ashhurst's Appeal, CO Pa. 290, 316. They seek to évade 
the force of the statute by contending that the appellants' tltle originated 
in a fraud whieh no tlme wlll bar. To warrant this conclusion, not only 
must the trust be establlshed. but the fraud must bave been successfully con- 
eealed from the knowledge of the beneficlarles. Wood on Llm. § 275 et seq. ; 
.lames v. James, 41 Ark. 301; Gelsreiter v. Sevier, 33 Ark. 534; Meyer x. 
Quartermous, 28 Ark. 45. In Marsh v. Whitmore, 21 Wall. 178, 22 L. Ed. 
482, the court quote approvingly this language from Badger v. Badger, 2 Wall. 
95, 17 L. Ed. 836: 'The party who appeals to the chancellor in support of 
a clalm, where there has been lâches in prosecnting it. or long acquiesconce 
In the assertion of adverse rights, should set forth In his bill speciflcally what 
were the impediments to the earlier prosecution of his clalm, how he came to 
be so long Ignorant of hls rights, and the means used by the respondent to 
fraudulently keep blm in Ignorance, and how and when he flrst came to a 
knowledge of the matters alleged in hls bill.' " 

The principles hère announced hâve been approved and followed, 
a.s binding upon the fédéral courts, by the Circuit Court of Appeals. 
in the Eighth Circuit, in Percv v. Cockrill, 53 Fed. 872, 4 C. C. A. 73 ; 
Kellev et al. v. Boettcher et aï., 85 Fed. 55, 29 C. C. A. 14; Wyman v. 
Bowman, 127 Fed. 268, 62 C. C. A. 189. See, also, 2 Wall.' 95, 17 
L. Ed. 836. In Percy v. Cockrill, ante, the court say: 

"The rule that length of tlme Is no bar In equlty to a suit for relief from 
an actual fraud or a construetive trust, clearly proved, whlch has been fraud- 
ulently and successfully concealed from the party aggrieved, has no appli- 
cation to this case subséquent to 1858. One of the qualifications of this rule 
Is that the facts constituting the fraud or trust must hâve been fraudulently 
and successfully concealed from the Injured party. Badger v. Badger, 2 
Wall. 87, 92, 17 L. Ed. 836. And notice of facts and circumstances which 
would put a man of ordinary intelligence and prudence on Inqulry Is, In the 
eye of the law, équivalent to knowledge of ali the facts a reasonably diligent 
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inqulry would disclose. 'Whatever is notice enough to excite attention, and 
put the party on hls guard, and call for Inqulry, Is notice of everything to 
whlch such inqulry might hâve led. Where a person bas suffieient informa- 
tion to lead hlm to a fact, he shall be deemed conversant with It.' Kennedy 
V. Green, 3 Mylne & K. 699, 722; Wood v. Carpenter, 101 U. S. 135, 141, 25 
L. Ed. 807 ; Rugan v. Sabln (decided by this court December 6, 1892) 53 Fed. 
415, 3 C. C. A. 578; Parker v. Kubn, 21 Neb. 413, 421-426. 32 N. W. 74, .59 
Am. Rep. 838 ; Wright v. Davis, 28 Neb. 479, 483, 44 N. W. 490, 26 Am. St. 
Rep. 347." 

In Wyman v. Bowman, ante, the court say : 

"Has the eomplainant been gullty of such lâches that he may not Invoke 
the aid of a court of equlty? Courts of ehancery are not bound by, but in 
the application of the doctrine of lâches they usually act or refuse to act in 
analogy to, the statute of limitations relating to actions at law of like char- 
acter. Under ordinary circumstances, a suit in equlty will not be stayed 
for lâches before, and will be stayed after, the time fixed by the analogous 
statute of limitations at law. But If unusual conditions or extraordinary cir- 
cumstances make it Inéquitable to allow the prosecution of a suit after a 
briefer, or to forbid Its maintenance after a longer, period than that fixed 
by the statute, the chancellor will not be bound by the statute, but will dé- 
termine the extraordinary case in accordance with the equltles which condi- 
tion It. When a suit is brought wlthin the time fixed by the analogous stat- 
ute, the burden is on the défendant to show, either from the face of the blll, 
or by hls answer, that extraordinary circumstances exist, whlch require the 
application of the doctrine of lâches. And when such a suit is brought after 
the statutory time has elapsed, the burden is on the eomplainant to show, by 
suitable averments in hls blll, that it would be Inéquitable to apply it to bis 
case." 

In Kelley v. Boettcher, ante, the whole subject is more elaborately 
discussed by Judge Sanbom, and the authorities there cited. 

It will be seen from reading the bill that the eomplainant has wholly 
failed to bring itself within the principles announced in thèse opinions. 
The suit, therefore, cannot be maintained, because it is stale, within the 
rule announced above, and the bill must be dismissed at the cost of 
the eomplainant. 



THE CïPROMENa 

(District Court, D. Oregon. February 24, 1905.) 

No. 4,646. 

Collision— Steamer and Anchoeed Ship— Excessive Speed in Nigiit With- 
otrr LooKouT. 

The steamer Hassalo, owned by llbelant, navlgating the Oolumbia river 
in the night, came Into collision with the ship Cypromene, which was an- 
chored in a customary place of anchorage on the Oregon side of the river, 
where she had been placed on the evening before by a tug of libelant. 
The ship carried the régulation llghts, and, whlle there was testimony to 
the existence of a fog bank around her, the welght of testimony showed 
clearly that her lights could be seen for a considérable distance, and were 
seep by people who looked after hearlng the collision. The Hassalo was 
going at a speed of 15 miles, and had no lookout. The captaln and 
pllot, who were in the pllot house, testifled that they could see no lights 
, untll just before the collision, on account of the fog. The pllot knew that 
the ship was anchored in the vicinity, but supposed she was in a différent 
place. Held, under the évidence, that there was not such fog as to re- 
quire the ship to ring her fog bell, but that the collision was due solely 
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to the fault of the Hassalo In not having a lookout, and In going at an 
excessive speed in a place where anchored vessels were to be expected. 
[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, §§ 211- 
215.] 

In Admiralty. Suit and cross-libel for collision. 

H. F. Conner, for libelant. 
J. C. Flanders, for claimants. 

BELLINGER, District Judge. This is a suit upon the libel of thé 
Oregon Railroad & Navigation Company against the ship Cypromene, 
and the cross-libel of the owners of the ship, for damages caused by a 
collision between the ship and the company's steamer Hassalo, while 
the former was at anchor in the Columbia river, on the Oregon side, 
a short distance below Kalama. The accident occurred on the 5th day 
of October, 1902. On the preceding day the company's towboat the 
Oklahoma proceeded, with the Cypromene in tow, from Portland to 
Astoria, the company having engaged to tow the ship to the latter place. 
At about 7 p. m. of that day, October 4th, the Cypromene anchored in 
the Columbia river between Coffin Rock and Kalama, under the 
direction of the master of the tugboat, in the place and in the manner 
designated by him. This place of anchorage was a usual and custom- 
ary place of anchorage for vessels bound from Portland to Astoria. 
As night came on, the proper and usual riding lights, consisting of 
white lights in the mizzen rigging and fore rigging, were displayed up- 
on the ship. Shortly after 1 o'clock in the morning of the 5th, tlàe 
company's steamer Hassalo, while on her way from Portland to As- 
toria, and while in or near her usual course, collided with the ship, 
to the injury and damage of both vessels. 

It is alleged by the navigation company that, at the time of the col- 
lision and prior thereto, there was a light wind upstream; that the 
Cypromene was enveloped in a thick bank of fog, extending downstream 
from a point a short distance above the ship; that the weather was a 
little hazy, and the fog bank was so obscured that those in command 
of the Hassalo were not aware of its existence ; that when the steamer 
entered this bank of fog her pilot and captain saw a light about one 
point on her port bow, and immediately thereafter the jilj boom of the 
Cypromene appeared in the fog directly in front of the pilot house of 
the Hassalo, and the collision occurred before any measures could be 
taken by the latter's officers to avert it. The company allèges that the 
collision was caused by the gross négligence of the ship's officers and 
crew in failing to hâve any lookout or anchor watch on the deck of the 
ship, or to ring a bell during the period and at the intervais required 
by law in such cases, or to give warning of the position of the ship by 
the use of a lighted torch, or by shouting, or by taking any other means 
to acquaint those in charge of the Hassalo with the position of the ship, 
and that it was impossible to perceive the latter's position until too late 
to avoid a collision. 

On behalf of the Cypromene, it is denied that the ship was at the 
time of the collision obscured by fog, or that there was any fog in her 
vicinity. It is admitted that no bell was rung on the ship, and that 
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no warning was given oî her position by shouting or by a lighted torch. 
but it is alleged that under the circumstances thèse précautions were 
not required, and that the Hassalo could not hâve been better apprised 
of the ship's position than by the régulation anchor lights that were 
burning brightly at and prior to the collision, and it is denied that such 
lights were in any manner obscured. It is denied that the Hassalo 
was proceeding at the time of the collision at a moderate rate of speed, 
but, on the contrary, it is alleged that she was being navigated at full 
speed, and it is alleged that she is a fast boat, and that the collision oc- 
curred solely by reason of the négligence and want of care of the 
Hassalo in failing to observe the lights of the Cypromene, and by 
reason of her improper navigation, and of the failure to keep a look- 
out and watch as required by law. 

The master of the steamer Fannie, Capt. Copeland, testifying for the 
libelant, says that he passed Kalama with his boat going down the river 
about 11 o'clock, possibly a little later, on the night of October 4th. 
When he reached a point about halfway between Kalama and Kalama 
River Point he struck a very thick bank of fog, which he had not seen 
bêfore. He took his bearings, rari to Kalama River Point, got the écho 
f rom some trees there, turned around, and made his way to Farr's Dock 
on the Oregon side, probably some 1,500 or 2,000 feet above where the 
ship was anchored. The Fannie had much difficulty in landing be- 
cause of the fog, but was finally, at about 20 minutes or half past eleven, 
tied up at a dock at Neer City some 250 feet above Farr's Dock. The 
fog continued dense down the river; above it was lighter. Saw the 
lights of the Hassalo dimly as she passed down the river, at a distance 
of between three and five hundred feet, and heard the crash of the col- 
lision and looked downstream, but could see no lights. 

Sullivan, master of the Hassalo, testifies that the Hassalo's speed is 
about 15 miles an hour, and she was running at full speed when the 
collision occurred; that there was no lookout on the steamer at the 
time of the collision ; at the time the testimony was taken the company 
had a man detailed to act as lookout. Knew that the Cypromene was 
at anchor somewhere down the river. Her captain was on board the 
Hassalo, and had requested the master of the latter to put him on board 
the Cypromene. Was expecting to find the latter at Doublebarrs Shoaî 
or at Rainier. He testifies that Coffin Rock is an unusual place to an- 
chor a loaded ship ; that they do anchor light ships there. He and his 
pilot, Barton, were in the wheelhouse of the Hassalo at the time of 
the collision. They had been talking about the landings to be made. 
Capt. Sullivan's account of the collision is as follows : 

"And we had passed there [the dock at the ferry landing] perhaps — It 
seemed to me a minute and a half or two minutes, and suddenly saw a Ught 
on the port bow. I was not paylng partlcular attention ahead, although look- 
ing that way. And I remarked to the pllot — I saw that It must be some- 
thing unusual ; there should be no llght there. I remarked to the pilot, what 
did he suppose that was. I looked at hlm, and I saw he had reached for the 
bell and pushed the lever over ; he recognized there was something in his 
way. I next saw the jib boom of the ship coming over the hurricane deck. 
Thls jlb boom eaught the light screen and the guy Unes of the pllot house. 
then the slde posts, nnd tore them out, and, of course, checked the boat's 
speed In a measure; and, of course, the boat had been stopped. I will say, 
as Boou as he saw the light, be rang the bell to stop. The boat drifted on by. 
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I toM Wm to back the boat Tintil the way was stopped, and I ran down below 
to see what happened. I went through the cabin, and saw that no one had been 
Injured, or that no one had been knocked In the water; went down on the 
main deck; saw that the engines were not injured, the power was net dls- 
abled; went back to the speaking tube In the forward part of the boat, and 
told the pilot to turn around; told the pilot to go to Kalama, which he did, 
We were there only a few minutes. Very soon after leavlng the ship, I no- 
tlced we ran Into hazy weather again, or comparatlvely clear. I dldn't notice 
this In particular, as, of course, I was occupied more in looklng after the 
people — found they were frightened — and in trylng to calm them. Q. How 
far were you away when you flrst saw the lights in the Cypromene, captalnî 
A. Well, it appeared to me about the length of the boat. Q. How long is the 
Hassaloî A. 180 feet Q. Was it foggy at that tlme, or otherwlseî A. It 
was very thlck. Q. How long had It been thlck that way, and how long had 
you been proceeding through thick fog? A. I hâve no means of telling; I 
would hâve no means of knowlng; there was no object ahead to see, no ob- 
ject on the side. The beach on the Washington shore Is a flat sandy beach, 
with no background; for a long ways ahead there is no object except Cofflu 
Rock light, which would probably be three-quarters of a mile, and we wern't 
looking for anything to glve any idea of distance, and I hâve no way of tell- 
ing ; but it seemed to me that we just ran Into it ; there was nothlng to indi- 
cate when we went into this fog." 

This witness further says that it was quite a dark night, and the fog 
added to the darkness. 

The testimony of Barton, the pilot, does not differ materially from 
that of Capt. Sullivan. 

L,arson, the pilot on the transfer boat at Kalama, a witness for the 
navigation company, testifies that the transfer boat left Goble for Kala- 
ma at 11 minutes past 1 (the collision occurred at 1:25). He doesn't 
rcmember whether he could see the lights at Kalama or that at Coffin 
Rock in leaving Goble; there wasn't much fog; on the Oregon side 
"there was a little fog, and down to Coffin Rock" ; about 10 :30 or 11 
o'clock it was very foggy ail the way from the ferry pontoon and down 
towards Coffin Rock ; didn't see the Cypromene until he crossed at 5 :15 
in the morning ; did not see her lights at ail that night ; looked for them 
on each trip after 10 :40. 

The testimony of Linnell, mate on the transfer boat, is substantially 
the same as that of the pilot. 

Larkins, the master of the steamer Undine, a witness for the Com- 
pany, testifies that he was on the Undine the night of the collision, and 
was probably five miles up the river when it occurred. He landed at 
Kalama about 1:25, and remaincd about 10 minutes. Upon leaving 
Kalama, he shaped his course for Coffin Rock light; met the Hassalo 
about a qnarter of a mile, or a little over, below the ferry, on the Wash- 
ington side, apparently going to Kalama. The weather was a little 
hazy when the Undine left Kalama. There was a heavy fog overhead, 
but none on the water; low down on the water was a haze across 
the river; could see the Goble light, but nothing below that, as he 
"didn't observe at the time they were in port— didn't notice — any 
lights below the ferry light"; about halfway between Kalama and 
Coffin Rock ran into a dense fog ; blew a fog whistle, and the Cypro- 
mene rang a bell almost abreast of the Undine, and then he saw the 
ship's lights, distant between two and three hundred feet; got 
within 150 to 200 feet of Coffin Rock before he saw the light; did 
not slacken his speed when he blew the fog whistle; had been run- 
135 F.— 88 



562 135 FEDERAL REPORTEE. 

ning at full speed ail the way down the river. "It is impossible to 
run a steamboat on this river without running full speed. None 
of them comply with that law ; not one of them." 

Lawrence, the incline tender at Goble, testifies that it began to 
get foggy towards midnight ; it was a kind of rolling fog ; doesn't 
believe he saw the lights on the ship — didn't pay attention to it; 
heard the sound of the collision ; it was pretty foggy, pretty thick, 
a little ways down below there. 

Mrs. Welter, wife of the Cofïïn Rock light keeper, was out of her 
house between 10 and 11; there was a pretty thick fog; she did 
not see the lights of the ferryboat — took no notice of them ; didn't 
look for any lights ; the Coffin Rock light is about 200 f eet from the 
house; could not exactly see the light, but could see the shadow 
of it. 

G. C. Fowler, who lives about a thousand feet north of Farr's 
Dock, on the bluflf, which is 250 or 300 feet high, and about a quarter 
of a mile from where the Cypromene was anchored, testified, as a 
witness for the libelant, that he heard the collision; was in bed 
and half asleep at the time. He got up and went out, and saw there 
were "a lot of lights laying along the. ship." It was clear where 
the witness was ; down on the river from where the witness was to 
the ship it was a little hazy, but from the ship on it seemed to be a 
solid bank pf fog; back of the ship — that is, east of the ship — 
there was fog; the ship was right on the edge of the fog. 

The testimony of Peter Green, a watchman or lookout oh the 
transfer boat, is substantially like that of Larson, the pilot on that 
boat, except that upon hearing the crash of the collision he looked 
to see what the matter was, and saw the Hassalo's lights, not very 
plainly; did not see the lights on the other vessel; it was ail of a 
mile away ; the transfer boat was just coming into the ferry slip at 
Kalama. 

For the cross-libelants, James W. Berry, a passenger on the 
Hassalo, testifies that he was sitting in the forward cabin of the 
Hassalo at the time of the collision ; that he immediately went out 
on deck; that he saw the ship "plain as day," and could tell ex- 
actly what had happened; that the weather was rather hazy, but 
he could sèe plainly; that he saw the lights on both sides oiF the 
Columbia ; that in fact he could see what he thought was the ferry- 
boat at Kalama ; that the lights he saw were plain enough. 

John Ostervold, a seiner by occupation, was out iri his own boat 
about a quarter of a mile to the northwest of the collision, towards 
Coffin Rock, at the time the collision occurred. He was on his way 
down the river, and had passed the Hassalo while the latter was at 
Kalama. Later, the Hassalo passed the boat of witness as the for- 
mer turned to go into Goble. He testifies that he saw the lights of 
the Cypromene soon after he passed Kalama, and that thèse lights 
remained in sight until after he had passed the ship ; that such 
lights were visible from a mile to a mile and a half; that the weather 
was hazy; that he passed the ship about 200 feet on her port side, 
and thereaftèr kept the lights of the ship in sight to steer by, to 
make the Oregon shore, until the collision occurred;, that one of 



THE CYPKOMENB. 56S 

the ship's liglits got shaded from him after he had passed "about 45° 
abaft the beam"; that he kept the light that was not shaded in 
sight to steer by, and saw the Hassalo coming out of Goble, mak- 
ing down the channel, and saw her constantly until she ran into the 
ship; that after the colHsion he ran into a bank of fog se thick that 
he couldn't See his hand before his face. On cross-examination, in 
answer to questions as to his noticing the Hassalo when she went 
into Goble and came out, the witness says : 

"\Ve always watch the Hassalo when she is around. I hâte to meet her — 
makes the boat rock so mueh. I always keep away from her. I was wishing 
I could get over to the Oregon shore before she overtook me." 

Walter Hamm, a passenger, with his wife and children, on board 
the Hassalo, testifies that he saw the lights at Kalama and Goble 
immediately after the collision, and there was no fog that he could 
see. 

George Davey, second mate on the Cypromene, says the night 
was fairly clear; that his watch began at 11 o'clock, and he was on 
deck continuously until the collision; that he saw the lights on the 
steamer as she was approaching, three-quarters of a mile away, and 
he saw the lights at Kalama, Goble, and CofiSn Rock; that the 
lights on the shore were plainly visible, and the ship's lights were 
burning brightly at the time of the collision; that when he saw 
the Hassalo approaching he supposed that the captain of the Cypro- 
mene was on board, and that the steamer was coming alongside for 
that reason. 

Harry Feringa, an able seaman on the Cypromene, was one of 
the watch at the time of the accident. About half past 10 there 
was a little bank of fog that lasted about five minutes, when it 
cleared away, and it was clear when the collision occurred ; while 
the fog lasted, witness rang the bell ; that he first saw the steamer 
lights about 10 minutes before the accident; that he could see her 
saloon lights ; that he could see the lights on shore at the time. 

Arthur E. Olsen, the first mate on the Cypromene, testified that 
he was called on deck from his berth just before the collision by 
the second mate, who said there was a boat coming alongside with 
the captain of the Cypromene, whom they were expecting ; that he 
could see the lights at Kalama, Neer City, and the Oklahoma's 
lights, and the light at Coffin Rock ; that there was no fog. 

Messenger, the ship's boatswain, came on deck immediately after 
the collision. There was no fog, and he saw the shore lights on 
both sides of the river. 

Capt. Roberts, of the Cypromene, testifies that he was on the 
Hassalo, in his berth asleep, when the collision occurred. He had 
requested the master of the Hassalo to put him on board his own 
ship if possible ; that the steamer's captain couldn't corne to a déci- 
sion, but said, if he was going to put him on board the ship, Capt. 
Roberts would be called in time to dress. He testifies that the 
night was clear, and he saw the Kalama and other lights. 

My conclusion is that there was a hazy condition of the atmos- 
phère above and at the place where the Cypromene was anchored 
at the time of the collision, that did not obscure the lights on the 
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ship ; that thèse lights could easily hâve been seen from the Has- 
salo in time to hâve avoided collision, and that the collision would 
hâve been avoided if there had been a lookout on the Hassalo. The 
positive testimony of witnesses who saw the lights at Kalama and 
on both sides of the Columbia from the scène of the accident, and 
that of Ostervold, who was going down the river in his own boat 
and kept the ship's Hght to steer by, is more to be depended upon 
than the négative testimony of witnesses who didn't see the ship's 
lights. Moreover, thèse witnesses are corroborated by two of the 
witnesses who testified in behalf of the libelant. Peter Green, a 
lookout on the transfer ferryboat, heard the crash of the collision 
about the time the transfer boat was landing at Kalama, and looked 
to see what the matter was. He saw the Hassalo's lights, but not 
very plainly. He did not see the ship's lights. "It was ail of a 
mile" from where the witness was to the Hassalo. G. C. Fowler, 
another of libelant's witnesses, hearing the collision from his rés- 
idence, went out and saw a lot of lights lying alongside of the ship. 
He could see the "bulk of the ship — a dark object," and could see 
her riding lights, two of them. This witness lives on the bluff, 
which is 250 or 300 feet high, a distance of about 1,000 feet north of 
Farr's Dock. He thinks it is about a quarter of a mile from where 
he was to the place where the ship was anchored. The direction is 
a little north of east, while that from the Kalama Landing, from 
which Green saw the Hassalo's lights at the time of the collision, 
to the same point, is a little west of north. If lights on the ship 
or on the Hassalo, either or both, were seen from thèse two points 
of view, it is impossible that the riding lights of the ship could hâve 
been obscured from the course the Hassalo was on. The testi- 
mony of Ostervold does not admit of mistake. His own boat was 
ahead of the Hassalo, and he watched the latter boat because he 
always kept out of her way, and he was hoping to get over to the 
Oregon shore before she overtook him. The swells caused by this 
powerful boat going at full speed made it désirable that small craft 
should keep out of her way. It is a matter of common knowdedge 
among those accustomed to travel on the river that the Hassalo is 
a source of anxiety to ail small craft in her vicinity. The master 
of the Fannie, who testified for the libelant, says in his testimony 
that upon hearing the crash of the collision he thought something 
was breaking on his own boat, until the watchman said everything 
was ail right. He says, "The swells from the Hassalo threw my 
boat against the dock pretty violently, and I thought possibly some 
of the piling might hâve run through her side." Moreover, Oster- 
vold was steering by the ship's lights. There was a dense fog on 
the river, but it was below and to the east of the ship, and Oster- 
vold could not see the Coffin Rock light because of it. The ship's 
light was his only guide. Of ail the witnesses in the case, no one 
has such good reason for positive knowledge as to whether the 
ship's lights could be seen or not. 

This collision is essentially a duplicate of the collision by which 
the steamer Oregon, the property of the libelant, sank the ship Clan 
Mackenzie in December, 1889, at the same place where this colli' 
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sion occurred, except that in that case the night was clear, although 
dark. In that case it was found that the inefficiency of the steam- 
er's lookout caused the ship's light to be mistaken for the light at 
Coffin Rock, and I think it probable, notwithstanding the state- 
ments of those navigating the Hassalo, that this is what happened 
in the présent case. If they did net make this mistake, then they 
were guilty of very great négligence in running the Hassalo at full 
speed, where vessels are accustomed to anchor, into a fog so thick 
that it obscured the Coffin Rock light only a short distance ahead. 
The fact that such light was obscured was notice to them of the 
existence of the fog which they were approaching. Common pru- 
dence required the Hassalo to check her speed and proceed with 
caution under such circumstances. Taking the statements of her 
ofRcers as true, the Hassalo, before she reached the bank of fog in 
question, was running through "a haze" so thick that, according 
to the master of the Fannie, who was a witness for libelant, her 
lights could only be seen dimiy from Neer City, from 300 to 500 feet 
distant, as she passed down the river, and she plunged into a bank 
of fog that obscured the light on Coffin Rock, a little more than a 
third of a mile ahead, at full speed, without a lookout, past the an- 
choring ground for ships navigating the river. And, in this connec- 
tion, the testimony of the master of the Undine, one of libelant's 
witnesses, is of spécial significance. This witness, in justification 
of his own act in running at full speed through the fog, says, "It is 
impossible to run a steamboat on this river without running full 
speed; none of them comply with that law." Furthermore, the 
pilot of the Hassalo knew that this particular ship, the Cypromene. 
had anchored somewhere down the river, but was expecting to find 
her at Doublebarr's Landing or at Rainier. He had no right to dé- 
pend upon a mère expectation of the kind. As a prudent navigator 
he should hâve been prepared, notwithstanding his expectation. to 
fînd her where he did in fact find her. The libelant cannot say that 
it did not expect to find the ship where its own tugboat had left 
her, and where it was the custom of vessels to anchor. Since the 
accident a lookout has been provided for the steamer ; but without 
this implied admission of négligence in failing to hâve a lookout 
at the time of the collision, the duty to hâve a lookout was împer- 
ative. The Suprême Court of the United States, in the case of The 
Steamship Oregon, 158 U. S. 18'6, 15 Sup. Ct. 804, 39 L. Ed. 943, 
which sank the Clan Mackenzie at this précise place in 1889, says : 

"ConsWering the darkness of the night, her rate of speed, which was 15 
miles an hour past the land, the narrowness of the channel, and the proha- 
bility of meeting other vessels, the greatest watchfulness was required, and 
we think that prudence demanded at least an addltional lookout. The wateh 
was the smallest that would be tolerated under any circumstances, and. even 
were it sufScient for navigation by daylight, it by no means follows that it 
was sufBcient for running a river In a dark night. It Is hardly possible that 
In a four-hour watch the attention of the lookout should not be occasionally 
diverted from his Immédiate duty. Tet the wlthdrawal of his eye from the 
course of the vessel even for the fraction of a minute may occur at a mo- 
ment when a light cornes In sight, and, before this light can be accurately 
located and provided for, a collision may take place. As was said by Mr. 
Justice Swayne in The Ariadne, 13 Wall. 475, 478 [20 L. Ed. 542] : 'The duty 
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of the lookout Is of the highest importance. Upon nothing else does the safety 
of those concemed so much dépend. A moment's négligence on his part may 
involve the loss of the vessel, with ail the property, and the Uves of alj on 
board. The same conséquences may resuit to the vessel with which his shall 
collide. In the performance of his duty the law requires Indefatigable care 
and sleepless vigilance.' " 

If there had been a lookout on the Hassalo, or if that beat had 
been run at a moderate rate of speed, the collision would in ail 
probability hâve been avoided. 

The libel of the Oregon Railroad & Navigation Company will be 
dismissed. The question of the damages to which the ship is en- 
titled is reserved, in pursuance of the stipulation between the par- 
ties in the case. 



CONDON V. CITY OF EUREKA SPRINGS. ARK. 
(Circuit Court, W. D. Arkansas, Ft. Smith Division. February 10, 190Ô.) 

1. StATTJTES— CONSTITCTIONALITT OF EEPEAIt— VESTED RIGHTS. 

Act Ark. Feb. 27, 1S75 (Acts 1874-75, p. 189), authorized cities to call 
In outstanding warrants, and to reject sueh as vrere spurious, and to 
reissue those found to be genuine; but, as construed by the Suprême 
Court of the state, It gave a clty no power to compel a holder to présent 
his warrant thereunder, or to bar hiœ of relief If he failed to do so. 
Held, that It was wlthin the province of the Législature to repeal such 
act,' and the repeal was effective with respect to warrants then outstand- 
ing, since It did not deprive a city of any vested right. 

2. Municipal Cobporations— Powkb to Call in Warrants foe Cancella- 

TioN— Arkansas Statute. 

Act Ark. March 27, 1893 (Acts 1893, p. 169), which empowers cities to 
call In outstanding warrants by order for cancellation and reissue not 
oftener than once a year, and provides that, if any warrant is not pre- 
sented pursuant to such an order, it shall be barred, is not rétroactive, 
and does not apply to warrants issued before its passage. If otherwise 
construed, It Is unconstitutional, as impalring the obligation of contracts. 

3. Same— City Waeeants— Authobity to Affix Seal. 

Sand. & H. Dig. Ark. § 5273, which provides that "each clty council 
shall cause to be provided for its clerk's office a seal * * * which 
seal shall be afBxed to ail transcripts, orders or certlficates which it may 
be necessary or proper to authentlcate under the provisions of thls act 
or of any by-law or ordinance of the city," does not authorize the afflx- 
Ing of the clerk's seal to city warrants, nor does any other provision of 
Act March 9, 1875 (Acts 1874-75, p. 27), of which said section was a part ; 
and. In the absence of a by-law or ordinance providlng therefor, such 
affixing of the seal is unauthorized, and adds nothing to the dignity or 
efifect of the Instrument. 

4. Same— Limitation— Arkansas Statute. 

Under the law of Arkansas, the flve-years statute of limitations cov- 
ering unsealed instruments applies to actions on city warrants which are 
uusealed, or to which a seal has been afflxed without authority of law ; 
and, such warrants being payable on demaud, the statute beglns to run 
from the time of thelr delivery. 

At Law. 

W. M. Cravens, for plaintifF. 
C. D. James, for défendant. 
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E.OGERS, District Judge. Plaintifï's action is based on certain 
warrants, commonly called "city scrip," of the city of Eurêka 
Springs, Ark., ail issued prior to the 27th of March, 1903. The city 
défends on two grounds : (1) The statute of limitations of five 
years; (2) that on the 3d of November, 1893, by its council, it 
made an order calling in for cancellation and classification under the 
act of March 27, 1893 (Laws 1893, p. 169), ail the warrants of said 
city, and fixed a day on which said warrants should be filed — at 12 
o'clock ni. of March 15, 1894; that said order was published in ac- 
cordance with the statute, and plaintifï failcd to présent his war- 
rants as required by the order; and that therefore they are barred 
by the statute. Thèse défenses will be considered in their inverse 
order. 

As to the second défense, when thèse warrants sued on were is- 
sued there was in force in this state a statute authorizing the calling 
in of city warrants for canceling and reissuing the same. Laws 1874- 
75, p. 189. See, also, Watkins v. Eurêka Springs, 49 Ark. 132, 4 S. 
W. 384, where the act is set out at length, and in which case sec- 
tions 2 and 4 of the act are held unconstitutional, and leaving the 
whole act, as stated in that opinion, "of little practical utility." It, 
however, left enough of the act in force to authorize the calling in 
of warrants for cancellation and reissuing, but left the city no power 
to bar the holder if he failed to présent them as required by the order 
of the court. This whole act, however, had been repealed by the 
act of March 27, 1903 (Acts 1893, p. 169), under which last act ail 
the proceedings were had which are now pleaded to bar the war- 
rants in suit. It may be conceded that se much of the act of Feb- 
ruary 27, 1875, as was valid, applied to ail warrants issued while it 
was still in force ; but, this being so, still there was no power left 
in the city to bar them if they were not presented, and no obliga- 
tion imposed on the holder to présent them. The légal status of 
the warrants was therefore the same as if the act of February 27, 
1875, had never had any existence. And why should not this be so? 
The act of February 27, 1875, vested no right in the plaintiff. It im- 
posed no obligation on him. It gave the city the right by order 
to call in warrants, but gave it no power to enforce the order. Wat- 
kins V. Eurêka Springs, supra. The only right the city had was to 
make the order calling in the warrants, and, if any one presented the 
warrants, to examine, and reject the spurious and reissue the genu- 
ine. If no one presented warrants, no bar attached, and the city 
could do nothing. Is there any reason why the Législature, who 
conferred thèse powers on the city, might not take them away? 
They related solely to the remedy the city had for getting rid of the 
spurious warrants and ascertaining the amount outstanding and this 
remedy it could not enforce. The city by the repeal of the act was 
not left without remedy in such cases. It could refuse to pay 
spurious warrants, and, if sued on them, défend on the ground they 
were spurious. Ail the right it lost by the repeal of the act was to 
cancel fraudulent warrants if any one saw fit to présent them under 
the order calling them in for canceling and reissuance ; and such 
an order could be made by the proper authorities and without a 
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statute, and, if any one presented the warrants, the same action 
might be had as under the act ; but, in either event, obédience to 
such an order could not be enforced. ' Nobody bas a vested right 
in a remedy. AU remédies cannot be withdrawn as to past con- 
tracts, for that would infringe upon the obligations of such con- 
tracts. But as long as remédies are left in force, what the remedy 
shall be is within the discrétion of the lawmaking power. In 
Campbell v. Holt, 115 U. S. 620, 6 Sup. Ct. 209, 29 h. Ed. 483, the 
court held : 

"The repeal of a statute of limitations of actions on personal debt does not, 
as applled to a debtor, the right of action against whom Is already Ijarred, 
(leprive him of his property in violation of the fourteenth ameudment to the 
Constitution of the United States." 

In that case the whole question of vested rights in remédies is 
ably discussed upon authority. In Percy v. Cockrill et al., 53 Fed. 
872, 4 C. C. A. 73, the United States Circuit Court of Appeals for 
the Eighth Circuit held : 

"By the common law of Arkansas and of most other states, a husband bas 
no vested Interest in hls wife's choses in action which he bas taken no steps 
to reduce to hls possession ; and the married woman's act of 1873 (Mansf. Dig. 
§ 4624), making such rights the sole property of the wife, and taking away ail 
the husband's interest therein, violâtes no constitutional right of the hus- 
band, although the marriage took place before the passage of the act Criscoe 
V. Hambrlck (Ark.) 1 S. W. 150, and Shryock v. Oannon, 39 Ark. 435, dls- 
tinguished." 

The same court held in Richards v. Bellingham Bay Land Co.,^ 
54 Fed. 209, 4 C. C. A. 290, that "an inchoate right of dower is not 
such a vested interest as cannot be taken away by législative ac- 
tion." 

Thèse are cases between real or artificial persons, and they are 
stronger than the case at bar. Surely the state may exercise as 
much power over its municipal corporations as it may over individ- 
uals. May it not by statute waive or withdraw the right altogether 
for the city to call in its warrants and cancel or reissue them ? To 
do so in no wise infringes on any right of plaintiff. The repeal of 
the act left him his right to hâve his warrants paid, and, if not, ta 
sue and enforce them by law. Nor can it, in view of the cases 
cited, be fairly said that any vested right of the city was infringed 
by the repeal. It is only "where a law is, in its nature, a contract, 
and where absolute rights hâve been vested under that contract, a 
repeal of that law cannot divest those rights." Fletcher v. Peck, 6 
Cranch, 87, 3 L. Ed. 162. What "absolute right," not purely remé- 
diai, became vested in the city under the act of February 27, 1875 ? 
I think there was none. I conclude, therefore, that the légal status 
of the warrants after the repeal of the act of February 27, 1875, was 
exactly the same as if that act had never had any existence. That 
act, therefore, which was in force when the warrants were issued, 
can hâve no béaring or efïect so far as the questions involved in 
this case are concerned. Its repeal clearly eliminated it from ail 
considération. But as stated, the proceedings had, to bar the war- 
rants in controversy, were not had under that act. They were ail 
had under the act of March 27, 1893 (Laws 1893, p. 169). That 
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act was enacted long after the warrants sued ofi were issued. Was 
it intended to operate retroactively ? If so construed, would it be 
violative of article 1, § 10, of the fédéral Constitution, which pro- 
hibits ail the states from passing any law impairing the obligations 
of contracts ? The first question must be answered in the négative. 
In the first place, this statute is not a mère statute of limitation, nor 
is it analogous to it. Statutes of limitation relate to the remedy, 
and, as stated beforc, nobody can hâve a vested right in a remedy. 
They do not enter into and become part of the contracts made 
while they are in force. They may be changed by the Législature 
at any time, subject to limitation that they will not be upheld as to 
contracts in force when they are enacted unless a reasonable time is 
given in which to institute suits before such contracts are barred. 
I need not cite authorities on this point, or stop to state the prin- 
ciple with more accuracy. But the statute under considération does 
enter into and become a part of ail warrants issued while it is in 
force. Allen v. Bankston, Collecter, 33 Ark. 740 ; Desha County 
V. Newman, 33 Ark. 793. It says, in substance, to every holder of 
such warrant, when he takes it, "Bear in mind, the city reserves the 
right to call this warrant in at any time, not oftener than once a 
year, for the purpose of canceling and reissuing it, and if, when it 
is called in, you fail to présent it, it will be barred ;" and the holder 
assents to that agreement, which, in légal efïect, becomes part of 
the warrant. But can such agreement as that be imported into a 
warrant in the absence of a statute authorizing it? It seems to me 
the question answers itself. It is a reductio ad absurdum to say 
that a statute which had no existence at the time a warrant was is- 
sued at that very time became a part of the warrant. But the Su- 
prême Court of this state, in considering an exactly similar statute 
as relates to counties, intimated that the statute is not rétroactive. 
Parsel v. Barnes & Bro., 25 Ark. 261 ; Allen v. Bankston, 33 Ark. 
740 ; Cope v. Collins, 37 Ark. 649 ; Desha County v. Newman, 33 
Ark. 792. It is the duty of this court to adopt that construction, 
even if his own conclusion did not agrée with it. The act of March 
27, 1893, was not intended to apply to warrants issued before its 
passage. If it was so intended, it was unconstitutional, in so far as 
warrants issued anterior to its enactment are concerned, because it 
imports into such warrants a condition and an obligation not origi- 
nally contaîned in them, viz., the obligation to présent the warrants 
when called in under an order of the city authorities, upon penalty 
of their being forever barred. No such obligation or penalty rested 
on the holder when the warrants sued on were drawn, and the Légis- 
lature possessed no power to import it into the warrants. The act 
îs therefore unconstitutional as applied to warrants drawn before 
its enactment. This conclusion obviâtes the necessity of determin- 
ing whether the city of Eurêka Springs followed strictly the statute 
of March 27, 1893, in the proceedings under which it sought to bar 
thèse warrants. But see Goldman v. Conway County (C. C.) 10 
Fed. 888, and Newton v. Askew, 53 Ark. 476, 14 S. W. 670. 

As to the five-year statute of limitations, the question presented 
is far more difficult, and has had the very careful, patient, and thor- 



570 135 FEDERAL REPORTER. 

ough investigation of the court. No décision, state or fédéral, has 
been found décisive of it. The question turns on the construction 
of the statutes of the state. It has been settled in this state that 
the statute of limitation runs against cities and towns, as regards real 
estate. Ft. Smith v. McKibbin, 41 Ark. 45, 48 Am. Rep. 19 ; Hel- 
ena v. Horner, 58 Ark. 151, 23 S. W. 9GG. It has also been held 
that the statute of five years applies to county warrants, although 
they bear upon them the seal of the clerk of the county. In Crud- 
up V. Ramsay, 54 Ark. 168, 15 S. W. 458, Mr. Justice Hemingway 
said: 

"That the statute of limitation runs In favor of eountles, against their 
ordinary indebtedness, Is the rule In this state. Gaines v. Hot Springs Ce. 
.39 Ark. 262 ; Desha Co. v. Jones, 51 Ark. 524, 11 S. W. 875. That it runs against 
county warrants follows, unless there is somethlng in the law authorlzing 
their Issuance that takes them out of Its opération. The law provides that 
whenever an allowance is made by the county court, and an order therefor 
entered upon the records, the clerk shall, when requested by the person in 
whose favor the allowance is made, issue a warrant for the amount of the 
allowance (Gantt's Dlg. § 605; Mansf. Dig. § 1415), and that warrants shall 
be signed by the clerk and numbered progressively throughout the year (Id. 
§ 606). If further provides that ail warrants shall be paid out of any money 
in the treasury not otherwise appropriated, or out of the particular fund 
expressed therein, and shall be received, irrespective of their number and 
date, in payment of ail taxes and debts accruing to the county (Id. § 610; 
Mansf. Dig. § 1420). Under this provision this court held that it was the 
duty of the sherifC and of the treasurer to receive warrants offered in pay- 
ment of taxes or dues to the county, without regard to the time that had 
'lapsed since their issuance. Daniel v. Askew, 36 Ark. 487; Whitthorne v. 
.Tett, 39 Ark. 139 ; Howell v. Hogins, 37 Ark. 110. The décision in those cases 
was placed upon the language of the act, to wit, that 'such warrants, irre- 
apective of their number and date, should be received in payment of taxes and 
dues to the county.' And in the case of Daniel v. Askew It was remarked 
by the court that the law provided two modes for the payment of warrants 
— the flrst, out of any money in the treasury not otherwise appropriated ; 
and the second, in payment of taxes and dues to the county. It wlll be ob- 
served that the provision that they shall be received irrespective of date 
and number applies to the latter mode only, and does not by Its terms extend 
to the mode provided by payment of money out of the treasury. This case Is 
therefore not wlthin the reason that controlled in the cases cited, and. If the 
statute of limitations does not apply, a reason for the exception must be 
found elsewhere. There is nothing in the act that suggests to us a reason 
for such exception. None has been pointed out by counsel, and we thiuk 
that none exists." 

Later on in the same case he says : 

"The flve-years statute applies in this case. The law does not requlre or 
authorize the issuance of warrants under seal, and the clerk could not, after 
drawing them as the law directs, add to their dignity or elïect by the unau- 
thorized affixlng of the seal. As warrants are payable on demand, the statute 
beglns to run from the date of their dellvery. Our views are sustained by the 
rule of the Circuit Court of the United States of this district, as announced 
by Judge Caldwell, upon a considération of ail the authorities, in a very clear 
and satisfactory opinion. Goldman v. Conway Oo. (G. C.) 10 Fed. 888." 

This case was followed by the Circuit Court of Appeals for the 
Eighth Circuit in Thompson v. Searcy County, 13 U. S. App. 618, 57 
Fed. 1030, 6 C. C. A. 674. 

On the other hand, it was conceded in argument the courts hold 
that, where the statute requires the clerk of the county to attach his seal 
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to warrants, they become writings obligatory or specialties, and a dif- 
férent statute of limitation applies. Heffleman v. Pennington County 
iS. D.) 52 N. W. 851. It tiierefore follows that the question as to 
what statute of limitation applies to a county dépends upon whether 
the warrant bears a seal or not, or whether, if it bears a seal, there was 
any authority of law for the seal being affixed to the warrants. It is 
.settledin this state that there was no such authority; that an unauthor- 
ized affixing of the seal to a warrant in no wise effects any change in 
its character or adds to its dignity. In that event it would be treated 
as an unsealed contract. Crudup v. Ramsey, 54 Ark. 171, 15 S. W. 
•158 ; Thompson v. Searcy County, 12 U. S. App. 618, 57 Fed. 1030, 6 
C. C. A. 674. I cannot imagine any reason why the gênerai rule as to 
counties should not with equal propriety apply to cities and towns. If 
there be a différence, it must arise upon a différence in the statutes. 
The warrants in this case ail bear the seal of the city clerk. The ques- 
tion therefore arises, where is the authority of law for affixing the seal 
on thèse warrants? The contention of the défendant is that there is no 
authority to be found in the statute directing the seal to be placed on 
city warrants, and it bas shown by compétent évidence that there 
never was any ordinance of the city of Eurêka Springs directing it 
to be donc, but that it has been the custom to do so ever since it became 
a city of the first class. The contention of the plaintiff is that it is 
authorized by section 6273 of Sandel & Hill's Digest of the Laws of 
Arkansas, corresponding to section 61 of the act of March 9, 1875 
(Acts 1874-75, p. 27), which is the original gênerai incorporation law 
of the State. That section is as follows : 

"Sec. 61. Each city councll shall cause to be provided for Its clerk's office 
a seal, in the center of which shall be the name of the city, and around the 
margin the words 'City Clerk,' which seal shall be affixed to ail transcripts, 
orders or certiflcates which It may be necessary or proper to authenticate 
under the provisions of this act, or of any by-Iaw or ordinance of the city. 
For ail attested certiflcates and transcripts, other than those ordered by the 
council, the same fées shall be paid as are allowed county clerks for similar 
services." 

Now, mark the language of that section — "transcripts, orders or cer- 
tiflcates which it may be necessary or proper to authenticate under the 
provisions of this act, or of any by-law or ordinance of the city." It 
is perfectiy clear that by the very terms of this act the seal of the clerk 
is to be affixed only to such transcripts, orders, or certiflcates, as it 
may be necessary or proper to authenticate under the provisions of this 
act. The act therefore must be looked to, to ascertain what is neces- 
sary or proper to authenticate under its provisions. But before we look 
to the act, let us examine this language a little farther. A warrant 
is not "a by-law," nor is it an "ordinance," nor is a warrant a "tran- 
script." Plaintiff does not contend otherwise, but he does contend 
that a warrant is an order or a certifîcate. Let us examine this con- 
tention. What is a warrant? In Crudup v. Ramsey, 54 Ark. 169, 15 
S. W. 458, the court said: 

"The laflf provides that whenever an allowanee is made by the county court, 
and an order therefor entered upon the records, tlie clerk shall, when re- 
quested by the person in whose favor the allowanee is made, issue a warrant 
for the amount of the allowanee." 
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It îs dear, therefore, that as to counties a warrant îs not an order, 
The warrant is issued upon the ordèr, and entered of record, and with- 
out the order the warrant is void. Parsel v. Barnes, 25 Ark. 261. Why 
does not the same rule apply to cities ? Much less is a warrant a cer- 
tificate (and yet sometimes in the statutes they are found to be used 
as synonyms), for certificates may or may not be issued on orders of the 
county. As to cities, I hâve been unable to find, after the most careful 
research, any express authority, or authority in terms, for issuing any 
warrants at ail. We know it is done, and they are made receivable for 
city taxes. Sand. & H. Dig. § 6576. But this section is no part of the 
act of March 9, 1875. It was enacted July 23, 1868. The power to is- 
sue warrants is apparently traceable to sections 5130 and 5131 of Sandel 
& Hill's Digest. Thèse sections correspond to sections 10 and 11 of 
the act of March 9, 1875. That act, as stated, is the original gênerai 
incorporation act for the organization of cities and towns; and the 
power is conferred by thèse sections on cities to sue and be sued; to 
contract and be contracted with ; to acquire, hold, and possess property, 
real and personal ; and to exercise such other powers and to hâve such 
other privilèges as an incident to other corporations of like character 
and degree, not inconsistent with the act or the gênerai statutes of the 
States; and corporations organized under the act are made subject 
to the restrictions of the act itself. The most careful research fails to 
disclose in the act any référence to city warrants, except in section 89 
(Acts 1874-75, p. 37), which reads as follows: 

"Sec. 89. That any person ownlng property and havlng taxes to pay In 
any city or town, may, upon application to any judge or court, havlng author- 
ity to grant injunctlons, enjoin the collection of any tax levled in such city 
or town, without authority of law, and may also enjoin the issue or the pay- 
ment by such city or town of any warrants, certificates or other form or 
évidence of Indebtednesa against such city or town, Issued or contracted with- 
out authority of law." 

It will be noted that in this section the terms "warrants" and "cer- 
tificates" are not used as being the same, but the word "certificates" 
is coupled with the words "other forms or évidences of indebtedness." 
Whatever significance that may hâve, there is no authority found there 
for attaching the clerk's seal to warrants or anything else. It will be 
borne in mind that the language of section 61, which we are consider- 
ing, is, "which seal shall be affixed to ail transcripts, orders or certifi- 
cates which it may be necessary or proper to authenticate under the 
provisions of this act, or of any by-law or ordinance of the city. For 
ail attested certificates and transcripts, other than those ordered by the 
council, the same fées shall be paid as are allowed to county clerks for 
similar fées." It will be noted that in the last paragraph the word 
"warrants" is omitted. It embraces only transcripts and certificates. 
It is to be inferred from this that the city clerk was not entitled, to say 
the least of it, to a fee for affixing the seal to city warrants. Otherwise 
the word "warrants" would hâve been retained in that paragraph. 
Moreover the act requires the seal to be attached to ail "transcripts, or- 
ders or certificates which it may be necessary or proper to authenticate 
under this act." It therefore appears that for ail certificates and tran- 
scripts ordered by the council the clerk gets no fées. He only gets 
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fees for attested certificates and transcripts necessary or proper to au- 
thenticate under the provisions of the act, and not those ordered by the 
council. We are, therefore, as stated, confined to the act itself, not 
the gênerai laws of the state, to find what transcripts, orders, or certifi- 
cates it is necessary or proper for the seal to be attached. An examina- 
tion of the act of March 9, 1875, will disclose various certificates which 
the clerk must issue, such as the rate of taxation to be certified by him 
to the county clerk ; the délinquant tax list (section 64) ; the delinquent 
tax assessed against property for opening streets (section 70) ; the 
certificate of by-laws, ordinances, or any act or proceeding of any mu- 
nicipal corporation recorded in any book or entered on any minutes or 
journal kept by the corporation to be used in évidence (section 27). 
The act also defines the duty of the city clerk (section 51), but nothing 
is said of either warrants or seals in that section. The act is barren of 
any provision from which any inference, however remote, can be fairly 
drawn that seals are to be attached to warrants. On the other hand. 
the act spécifies to what papers seals shall be attached. The maxim, 
"Expressio unius est exclusio alterius," seems to apply. It is clear, 
I think, that no provision is to be found in the act of March 9, 1875, 
by which it is ma de necessary or proper to authenticate city warrants 
by the clerk's seal. Nor is there any authority for authenticating cer- 
tificates of any kind by attaching the clerk's seal, except such as the act 
provides for; and if the act, in section 89, should be construed as using 
the word "warrant" as a synonym for "certificate," or other form or 
évidence of indebtedness, still no provision is found in the act authoriz- 
ing the clerk's seal to be affixed to either of them. The act is definite 
and spécifie as to what the seal of the clerk shall be affixed, and nothing 
can be added to it by the court or by construction when it is clear in 
its terms. The warrants sued on must be treated as unsealed instru- 
ments. In that event the five-year statu te of limitation applies. It 
may be added that, in the opinion of the court, neither the Constitution 
of 1868, nor that of 1874, has any application to thèse warrants. The 
statute of limitation for unsealed instruments has been five years ever 
since 1844 (Sand. & H. Dig. § 4827), and remains unaffected by any of 
the state Constitutions. 

Judgment for the défendant under the five-year statute of limitation. 



THE CERVANTES. 
(District Court, S. D. New York. February 20, 1905.) 

1. Pilotage— Allô WANCE foe Extba Sbevice — Poweb of Mastee to Bind 

Vessel. 

A master has authority to Wnd hls vessel to pay for extra pilotage 
services rendered at hls request 

2. Same— ExTEA Compensation— New Yoek Rtjles. 

Under New York City Consolidation Act, §§ 2101, 2105, 2107 (Laws 
1882, p. 511, c. 410), and by-laws 17, 21, and 36 of the board of commis- 
sloners of pilots for the port of New York, where a pilot brought a vessel 
in from the sea in the afternoon, and she was anchored in the harbor 
overnight beeause of having received no Instructions for docking, and 
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at the master's request the pilot remained on board, and took the vessel 
to her dock the next afternoon, he Is entitled to the extra allowance fixed 
by said sections 2105 and 2107 for détention and moving the vessel ; such 
services net havlng been rendered on the same day, within the meanin'g 
of the act 

In Admiralty. Suit to recover extra pilotage. 

Robinson, Biddle & Ward, C. M. Hoyt, and W. S. Montgomery, 
for libellant. 

Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. This action was brought by Daniel 
Gillespie, a duly licensed pilot under the laws of New York, to 
recover from the steamship Cervantes, bound hère from a foreign 
port, $3 for one day's détention and $5 for "transporting the vessel." 
The steamship was consigned to the Lamport and Holt L,ine. The 
pilotage of $78.47 was duly paid and the other items are the sub- 
ject of controversy. 

The claim is based upon certain provisions of the New York Act 
of June 28, 1853 (Laws 1853', p. 921, c. 467), with amendments and 
By-Laws of the Board of Commissioners of Pilots (Laws 1882, p. 
511, c. 410), as follows, viz. : 

"I 2101. ♦ * * If the master or ownera of any vessel shall request the 
pilot to moor said vessel at any place within Sandy Hook, and not to be taken 
to the wharf or harbor of New York, or the vessel to be detained at quaran- 
tine, the same pilotage shall be allowed and the pilot entitled to hls dis- 
charge." 

"§ 2105. For every day of détention in the harbor, of an outward bound ves- 
sel, after the services of a pilot hâve been required and given, except déten- 
tion .shall be eaused by such adverse winds and weather that the vessel can- 
not get to sea ; and for every day of détention of an Inward bound vessel, by 
ice, longer than two days for passage from sea to wharf, three dollars shall 
be added to the pilotage. If any pilot shall be detained at quarantine or 
elsewhere, by the health offlcer, for being or having been on board a sickly 
vessel as pilot, the master, owner or agent, or consignée of such vessel, shall 
pay to such pilot ail necessary expenses of llvlng and three dollars per day 
for each and every day of such détention. * • *" 

"Pilotage fées for transporting vessels In harbor. 

"§ 2107. For services rendered by pilots in moving or transporting vessels 
in the harbor of New York, the f ollowing shall be the fées : For moving from 
North to East River, or vice versa, if a seventy-four gun ship twenty dollars, 
if a sloop of war ten dollars, if a marchant vessel flve dollars, except such 
vessel shall hâve arrived from sea, or is ready for and bound to sea, on the 
day such services for transportation are rendered; but if the services are 
rendered thereafter, such payment shall be made. For moving any vessel 
from the quarantine to the city of New York, one-quarter of the sum that 
would be due for the Imvard pilotage of such vessel. For hauling any ves- 
sel from the river to a wharf or from a wharf Into the river, three dollars, ex- 
cept on the day of arrivai or departure of such vessel. * * *" 

The said By-Laws provide : 

"17th. Pilots are required to transport a vessel to any part of the port of 
New York, when applied to, under a penalty of twenty-flve dollars, such serv- 
ice to be paid for as per Section 21 of the law." 

* *'* • * * • • • * 

"21st Pilotage for taking vessels from the old to the new Quarantine. 
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For vessels having had death or sickness on board, double outward pilot- 
age ; 

For vessels from sickly ports, but having had no sickness on board, single 
outward pilotage. 

Pilotage of vessels from Quarantine to New York, quarter pilotage. 

Pilotage of vessels from New York to Perth Amboy, or from Perth Amboy 
to New York, except on the voyage to or from sea, shall be one dollar and 
a half per foot of the vessel's draught. (Amended October 25, 1S87.) 

Pilotage of vessels from the North River or the East River to Rayonne, or 
vice versa, ten dollars each way. (Amended May 5, 1896.) 

In case of vessels bound over Sandy Hook Bar to or from points in New- 
ark Bay, Staten Island Sound, the Passaic, Hackensack or Raritan Rlvers, 
only one fuU pilotage shall be paid ; of whlch two-thirds shall be pald to the 
pilot pilotlng the vessel over Sandy Hook Bar, and one-third to the local 
pilot : — 

Provided, however, that if the Bar pilot is compétent to pilot the vessel 
the whole way, he shall be entitled to do so, and to receive the full pilotage 
the same as if the vessel was piloted to or from New York, Jersey City or 
Brooklyn." 

• * • • • • *• • * 

"36th. A pilot In charge of a vessel is required to stay on board nutil notl- 
fied by the master that his services are no longer wanted, under penalty of 
forfeitlng the pilotage. The omission of the master to inform the pilot that 
his services are not wanted wIU entitle the pilot to détention money, unless 
the détention is temporary to take eut passengers." 

There is very little dispute about the facts, the controversy turn- 
ing upon the construction of the law. 

It appears that the pilot was regularly engaged and paid for his 
pilotage services. He boarded the steamship oiï Sandy Hook about 
5 o'clock p. m. May 30th, 1903, and brought her to the vicinity of 
Liberty Island, where she was anchored about 7 o'clock, as no or- 
ders had been received as to her berth. 

The pilot says : 

"Q. What did the Cervantes do then? A. As there were no beats to give 
us any orders, or anything to that effect, the captain gave the orders to 
anchor. 

Q. What orders did you expeet to receive from the Lamport & Holt Line? 

A. It is customary for a boat always to meet us and give us Instructions. 

Q. Has your Pilots' Association received instructions on that subject from 
the Lamport & Holt Line? 

A. It has, to the efïect that we are to take the shlp to anchor imless ordered 
to the Dock. 

Q. How were such orders communicated by the Lamport & Holt Line? 
A. It came in an order from Captain Guy, which was put on our blackboard 
and remained there two or three years. 

Q. Who is Captain Guy? A. I consider him the gênerai superintendent of 
the Lamport & Holt Line. 

Q. You hâve known him for some time? A. Yes, I hâve knovpn hlm ofl and 
on ever since he came hère. 

Q. How long Is that? A. I don't recollect, It is years. 

Q. When you got up to Liberty Island anchorage grounds, near Liberty 
Island, there were no orders there from Captain Guy or the Lamport & Holt 
Line? A. No, sir. 

Q. What did you say, if anything, to the captain of the Cervantes after 
you came to an anchor? A. I notified him that my duty was done. 

Q. Tell us what you meant by that, and give us the language as near U 
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you can remember It? A. Well, certalnly the eaptain gave the order; he 
says, There is no order for us to go in, and certalnly it is customary and 
we wlll hâve to let go on the anchor. 'AU right, sir.' We let go of the anehor. 
The Sun was just going down, and after the shlp had got ail her anchors and 
chains out I sald, 'You understand that my duty is done'; he said, 'I under- 
stand that, pUot, very well ; and' he says 'I hâve orders from my ovraers not 
to allow the pilot to go ashore out of this shlp untll she is fast to the dock.' 

Q. What did you say to that? A. Well I saw that he very well understood 
me ; I said, 'Oaptain, that means for me to stop hère until this ship goes to 
the dock?' That Is the language as well as I remember, that was passed. 

Q. Did you agrée to stay? A. Certalnly sir; we hâve to stay, according to 
our law. 

Q. How long did you stay? A. I remained there until It was I thlnk 20 
minutes past one next day ; it was round about that time the steamboat — 
and one of Mr. Guy's men came off. 

Q. A tug came alongside? A. A tug come alongslde." 

The steamer master's version of what happened is : 

"On arrivai off Liberty Id. and not finding any orders awaiting us, I said 
to the Pilot that we must anchor as I did not know what berth we would be 
going to. 

After anchoring he notlfled me that his duty was done and he would go 
on shore as sopn as he could get a passing tug to take hlm off. I replied that 
we would be docklng nest morning and you must remain on board to take me 
off the dock, when the Tug Boat eaptain will help me to dock the ship for 
I hâve orders not to allow the Pilot to leave the ship untll she is at the 
dock. 

He agreed to this and said he would be entitled to détention money. I 
answered, You will be pald that. Nothing was said about transporting money 
then. 

On arrivai off the dock next day some time after noon, I told him that the 
Tug Boat Captaln & I would dock the ship, and the pilot then left the Bridge 
and when we were fast I signed his card for Sandy Hook Pilotage and draft 
of water and I think one day's détention. 

The Pilot boarded us off Sandy Hook, he says 10' South, about 5 P. M. on 
May 30th, 1903, and we passed Sandy Hook about 5.20 P. M. (our time) and 
were at Quarantine at 6.15 P. M. and anchored off Liber^ at about 7 P. M. 
About Noon on the 31st the Tug came off wlth our orders but I do not now 
remember if they were handed to me by Mr. Eussell or the Captain of the tug, 
it is generally the latter that glves them to us in an envelope. I most cer- 
talnly did not tell the Pilot to dock the ship, but to take her off the dock when 
as previously sald the Tug Boat Captaln and myself docked her he giving 
his orders to the Tug and I directing the Officers the Pilot not being on the 
Bridge." 

The Hbellant, when he was about leaving the vessel, asked the 
master to sign a card showing that he was entitled to the fées in 
question. This the master refused to do saying that he had orders 
to sign for pilotage only and that the other charges would be at- 
tended to by the superintendent or port captain. 

The claim for détention money is based upon the request of the 
master that the pilot remain on board until the ship should be 
docked. It is urged by the claimant that the master had no author- 
ity to bind the ship for this, but that contention has little to recom- 
mend it. He was undoubtedly acting within the scope of his au- 
thority for the benefit of the ship and owner and his acts must be 
regarded as authoritative. In pilotage cases resort may be had to 
the vessel, or the owner or master. Benedict's Admy. §§ 289, 391. 

The question on this branch of the case is, was the pilot's duty 
finished when he anchored the vessel. If, at that time, he had fully 
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earned his pilotage fées, he is clearly entitled to extra compensa- 
tion for détention. As appears above, if the master requested the 
pilot to moor at any place within Sandy Hook, without regard to 
New York or Quarantine, he became entitled to his discharge and 
regular fées. Not having donc so, the question remains, how long 
could the vessel detain the pilot, under the law, in order to enable 
him to earn his pilotage fées. This is not explicitly determined by 
the statute in connection with détention but in the provision for 
transporting vessels in the harbor, it is said : 

"Except such vessel shall hâve arrlved, or Is ready and bound to sea, on 
the day such services for transportation are rendered ; but If the services are 
rendered thereafter, such payment shall be made." 

Using the day in the sensé of beginning at 12 o'clock A. M. and 
ending at 12 o'clock midnight, as it should in a case of this kind (8 
Amer. & Eng. Enc. of Law [3d Ed.] 737 et seq.), it would seem 
that a pilot, in the absence of the extraordinary circumstances pro- 
vided for by statute, contracts to dévote the whole day to the service 
of the ship, if required, and no more. When, therefore, the mas- 
ter requested the pilot to remain and detained him in the service 
until the next day, the statute providing for extra compensation be- 
comes operative and the pilot entitled to recover for détention. 
It was not reasonable that the master should hâve the privilège 
of detaining him on board beyond a fixed time without extra com- 
pensation. The master recognized this obligation and said it would 
be settled but that he was jprohibited from signing a bill for the 
services. 

With respect to the charge of $5 for transporting the ship, it 
seems that the same principle should be applied. If the services had 
been rendered on the day of the vessel's arrivai in port, doubtless 
the pilotage fee would be regarded as sufficient to cover such serv- 
ice under the statute, but when the vessel was not ready to hâve the 
service performed in légal connection with the pilotage, the charge 
for moving was apparently for a new service, entitling the pilot to 
the extra compensation demanded. 

Decree for the libellant for $8. 



LA GASCOGNE. 

(District Court, S. D. New York. March 7, 1905.) 

Shippinq — Ejection of Passengee— Breach or Conteact Made bt Passage 
Ticket. 

Libelant, while In New Orléans, was furnlshed, under a contract, with 
B steamshlp ticket from New York to Havre on the respondent vessel, 
which, at his request by telegram, was extended by the clalmant. It 
appeared that afterwards, at the request of the person who had engaged 
the passage, the ticket was canceled; but libelant was not notifled, and, 
on his presenting it at the New York ofBce of clalmant, It was accepted, 
and he was assigned a berth, and went on board with his effeets. A few 
minutes before the vessel salled, libelant was notifled that the ticket was 
not good; and, being unable to then pay the fare demanded, he was 
ejected from the vessel, with a part of his baggage. Held, that under 
185 F.— 37 
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such facts he was entltled to remain, aud his éjection was wrongful, and 
that he was entltled to recover $500 for the indignity put upon bim, to- 
gether with his expenses durlng the tlme he was delayed, and the cost 
of a new ticket. 

In Admiralty. Suit by passenger to recover damages for éjection 
from steamship. 

Charles Le Barbier, for libellant. 
Edward K. Jones, for claimant. 

ADAMS, District Judge. This action was brought by Eugène 
Roumegoux to recover from the steamship La Gascogne, the damages 
alleged to hâve been sufïered by him, to the extent of $25,000, in 
conséquence of his expulsion from the steamship as she was about 
sailing, at 10 o'clock in the morning of the 31st day of January, 
1901. The claimant, La Compagnie Générale Transatlantique, al- 
lèges that the ticket which the libellant presented to the company, 
and in accordance with which he received accommodation on the 
steamship, was not good because issued by a clerk in the claimant's 
office, who was without authority, and that the expulsion was with- 
out undue force and justified. 

The testimony shows that the libellant, a lyric artist and stage 
manager, was engaged by one Henry Berriel of New Orléans as 
stage manager for a season of French Opéra, beginning December 
4, 1900. On December 21st 1900, the contract, having been found 
unsatisfactory, was cancelled by mutual consent, and provision 
made that the services were to end on the 2-3rd of December, 1900. 
It was also provided that a certain sum of money should be paid to 
the libellant and transportation furnished him from New Orléans 
to Paris, by rail to New York and thence by the steamship L'Aqui- 
taine to Havre and by rail from there to Paris. On December 31st 
1900, tickets were delivered to the libellant for the railroad trans- 
portation and a ticket for the steamship La Gascogne, instead of 
L'Aquitaine. Thèse tickets were accepted by the libellant and the 
same day he sent a telegram to the agent of the claimant in New 
York asking that the time of the steamship ticket be extended to 
cover ail of January. Later in the day, he called at the claimant's 
office in New Orléans and received a reply telegram granting his 
request. He also succeeded in having the time of his railroad trans- 
portation to New York extended. He remained in New Orléans 
imtil January 28th when he started for New York and arrived there 
about noon of January SOth. The next morning he went to the 
-iffîce of the steamship company and exhibited his original ticket 
and the telegram extending the same to cover ail January. He 
was referred to an employée, one Dewar, who after examining ticket 
and telegram, wrote across the face of the ticket "Seen, good for 
La Gascogne, sailing January 31, 1901. Berth 173," The libellant 
then went to the steamship, artd had a trunk checked and his other 
baggage, consisting of a small trunk, valise and hat box, brought 
to the state-room in which the assigned berth was situated. After 
placing in the room from his state-room baggage a few articles for 
Personal use, he went on deck. This was about 9 o'clock and as 
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the steamship was scheduled to sail at 10 o'clock, he walked the 
deck with a friend, who had corne to see him off. Shortly before 
sailing time, Dewar came up to him, saying the purser wished to 
see his ticket and the libellant delivered it to him. Dewar went off 
but returned very shortly saying the ticket was not good and the 
libellant must either pay his passage or go ashore. The libellant 
protested and demanded the return of his ticket which was refused. 
He then offered a draft he had in his pocket, drawn by a New Or- 
léans bank on Le Comptoir a'Ecompte of Paris, payable to his order 
for a sum in excess of the price of the passage, saying, however, 
that he reserved the right to adjust the matter subsequently with 
the main office of the steamship company in Paris. The ofïer was 
refused, his ticket was returned to him, and he was removed from 
the steamship, with his cabin baggage. 

He claims that the removal was accomplished just as the steam- 
ship was sailing, with considérable violence, by two sailors, one 
seizing him by each shoulder. The claimant contends that no force 
was used but that he went ofï quietly and his baggage was taken 
with him, excepting the trunk which had been taken into the hold. 
This was carried to France and subsequently delivered to him there. 
He claims that he was left in New York with insufficient clothing, 
even his overcoat having been carried away, so that he was obliged 
to expend about $50 to obtain requisite clothing for use in New 
York, while he was necessarily detained there awaiting the receipt 
of funds from France. 

After his expulsion from La Gascogne, he consulted an attorney 
in New York and through him an offer was obtained from the claim- 
ant to forward him on the steamship La Bretagne, sailing from New 
York February 7th 1901, but this ofïer the libellant declined lest 
he should compromise in some way his right of action for the ex- 
pulsion. He did not sail until February 28th 1901, when he took 
passage in La Gascogne, paying for his ticket. 

Upon his return to Paris, the libellant instituted proceedings 
against the claimant but thèse were discontinued by him, a right to 
prosecute elsewhere being reserved. Costs were adjudged against 
him in such action to the extent of $50. 

The action was subsequently brought in this court. 

The claimant's defence in substance is, that Berriel, who had 
some arrangement with the claimant for furnishing transportation 
to his employées, gave an order on it for a 2nd class passage on 
L'Aquitaine, with a provision that if the libellant missed that steam- 
ship, the claimant should furnish him with a ticket for the foUow- 
ing one. It is contended that Berriel intended that the time for de- 
parture should be Hmited to January 3rd, and notified the claimant 
that if it were extended beyond such time, he would not pay for 
the passage and that notwithstanding the limitation, the libellant 
planned to outwit Berriel and remain in this country to suit his con- 
venience. It is further contended that the extension obtained for ail 
of January was without Berriel's knowledge, and that when he 
heard of it, he repudiated the arrangement as far as he was con- 
cerned. On the 4th of January, the claimant telegraphed to its 
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New Orléans agent, that the libellant's passage was cancelled and 
directed the agent to return the ticket. 

The libellant contends that he was never notified that his ticl<et 
was cancelled. Two witnesses for the claimant testified that he was 
advised of such action. The testimony of the libellant was not créd- 
ible in ail respects but I think in this particular that he was right. 
His actions tend strongly to support his contention that he did not 
know there would be any difficulty about his taking the later pas- 
sage, as far as Berriel was concerned, and the claimant was at least 
négligent in not taking proper steps to carry out Berriel's wishes. 

The claimant also contends that the clerk in its office who handcd 
the ticket to the libellant was acting without authority, but he was 
apparently proceeding within the scope of his duties when he is- 
sued the ticket and it seems to me that the libellant was entitled to 
the passage. In any event, the ticket was accepted, the libellant 
duly installed as a passenger on the vessel and acquired the rights 
incident thereto. The contract was in force when the libellant was 
expqlled from the vessel. 

It only remains to consider the question of damages. 

The libellant having been deprived of his ticket and compelled to 
purchase another, is entitled to be reimbursed in such respect. It 
appears that he was compelled to pay $50 for his passage. This 
amount with interest he should recover. 

The libellant was undoubtedly humiliated and his feelings injured 
by the tortious acts of the agents of the vessel. For such wrongs, I 
consider that he should be paid $500. I see no necessity for going 
beyond thèse sums in arriving at the libellant's damages. I assess 
the sum of $500, not for any violence done to him but because of the 
indignity he suffered in being obliged to leave the vessel, when he 
was entitled to be carried on her. 

The libellant was offered passage by the claimant and could hâve 
gone to France on the steamer sailing February 7th. He refused to 
go then, because, he says, the ofïer to send him did not include 
réparation for the injury done him, but his going would not hâve 
deprived him of the right to seek such redress as the circumstances 
warranted. I do not think he should be allowed for what happened 
thereafter, even if his claim in such respect can be substantiated, 
which the évidence, in connection with his bearing, does not indi- 
cate. His testimony as to what he could hâve earned is very indeii- 
nite and unsatisfactory and, in my judgment, he will be amply com- 
pensated for the injury he has suffered by the above allowance, ex- 
cepting for the necessary disbursements made in New York be- 
tween the day of his expulsion and the time he might hâve sailed on 
the 7th of February. The testimony shows that he spent from $60 
to $75. The former sum is the proper one to allow, with interest. 

Decree for the libellant for $610, with interest on $50 from Feb- 
ruary 28th 1901, the date of the purchase of his new ticket, and on 
$60 from February 7th 1901. From the $610 herein provided for, 
the claimant is entitled to a réduction of $50, with interest, the 
amount of the judgment recovered against the libellant in Paris in 
his action there. During the proceedings hère, it was stipulated in 
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court that if any recovery should be allowed to the libellant, the 
claimant would be entitled to offset this amount. 

Decree for libellant in conformity herewith, to be settled upon 
one day's notice. 



DUFF V. GILMLAND et aL 
(Circuit Court, W. D. Pennsylvania. February 20, 1905.) 

1. Cancellation op Contkact—Geounds— Construction. 

A contract assigned the légal title to a patent for a gas producer to tt 
trustée for the benefit of a corporation, in considération of the payment 
by the assignée of a stlpulated share of ail royalties received from 
lieenses. The company subsequently found it désirable, for the purpose 
of introducing the invention, to build the producers itself, and engaged 
in such business at a profit, granting Ucenses to those for whom it bullt. 
The contract contalned no provision respecting such building opérations 
which were not at that time contemplated, but the patentée was fully 
advlsed of the company's action, and from time to time expressed his 
approval thereof. He also acquiesced In the substitution of a new trustée 
who pald a large sum for an Interest In the company and in the patent 
Held, that In the absence of any provision in the contract, and under 
the facts shown, the building opérations of the company dld not constltute 
a violation of the contract whIch entitled the patentée to a cancellation 
thereof, nor was he entitled thereunder to a share of the profits from 
Buch business. 

2. Sahe. 

A provision of the contract requlrlng the company to keep aecounts 
showing the Ucenses granted vrhich should be subject to the inspection 
of the patentée dld not give him the rlght to inspection of the books cover- 
Ing the construction work, and a reîusal to permit such inspection there- 
fore constituted no ground for cancellation of the contract; 

In Equity. 

Kay, Totten & Winter, for complainant. 
Bakewell & Byrnes, for respondents. 

BUFFINGTON, District Judge. This is a bill in equity brought 
by Edward James Duff against Alexander Gilliland, as trustée, and 
against him and his partners, doing business as the Duff Patents 
Company. The bill concerns a certain patent (No. 517,271) granted 
to complainant for an improvement in gas producers, the légal title 
to which is naw vested in said Gilliland, trustée, by virtue of a writ- 
ten instrument which stipulâtes for the payment of royalties to 
complainant. The bill prays for relief as follows : 

"(1) That the défendants may be decreed to account for and pay unto your 
orator one-third of ail the profits and beneflts, or the entire revenue, made by 
thèse défendants in the granting of lieenses, and the manufacture and sale 
of gas producers made In accordance with sald letters patent. (2) That the 
said Alexander Gilliland, trustée, one of said défendants, be ordered to reassign 
unto your orator the entire right, title, and interest in and to said letters 
patent; that the said agreement may be canceled and declared null and void, 
and it be decreed that ail rlghts granted thereunder unto thèse défendants 
hâve reverted unto your orator in accordance with the terms thereof, and 
that your orator be put in fuU possession of the powers and rlghts under 
said letters patent, the same as if said agreement had not been entered Into." 
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The facts in the case are that the complainant, a résident of Great 
Britain, invented a gas producer, and on March 27, 1894, received a 
United States patent, as above, for the same. Pending the grant of 
his patent, he entered into negotiations with his brother Alfred 
B. Dufï and certain relatives named Bradley, with a view to intro- 
ducing his invention in the United States, which resulted in the 
agreement following, which ail parties signed: 

"Whereas Letters Patent of the United States No. 517,271, were grauted 
on the 27th day of March, 1894, to Edward James Dufï, now of 478 Stockport 
Road, Longsight, Manchester, in the Couuty of Laneaster, England, party of 
the flrst part, for an improvemeut in gas prodncevs. And vvliereas, Alfred 
Barker Duff, of Allegheny, In the County of Allegheny, and State of Pennsyl- 
vania, party of the second part, is désirons of acquiring the entire right, title 
and interest In and to said Letters Patent, to hâve and to hold the same in 
trust as hereinafter mentioned, Now therefore, thèse preseJits witness, that 
the said party of the flrst part, for and in considération of the sum of one 
dollar to him In hand paid by the said party of the second part, the receipt 
wliereof is hereby acknowledged, has sold, assigned, transferred, and set over, 
and does hereby sell, assign, transfer, and set over to the said party of the 
second part the entire right, title and Interest, in and to said letters patent 
No. 517,271, the same to be held by the said Alfred Barker DufC, his legai 
représentatives and asslgns, party of the second part, as aforesald, in trust 
and for the use of James Anderson Bradley, William Henry Bradley, Alfred 
Barker DufC and William Chapman Bradley, their légal représentatives and 
assigns, ail of Allegheny aforesaid, partners doing business under the flrm 
name of the DufC Patents Company, to the full end of the term for which said 
letters patent are granted; upon condition, nevertheless, and it is hereby 
covenanted and agreed by the said party of the second part, for and in con- 
sidération of the foregoing assignment, to and with the said party of the 
flrst part, his légal représentatives and assigns. First. That the said party of 
the second part, his légal représentatives and assigns, shall not sell or transfer 
the right, title and interest in and to said letters patent, or any part thereof, 
wlthout the written consent of the said flrst party, his légal représentatives and 
assigns, flrst obtaîned, excepting that the said party of the second part shall 
bave full power to grant licenses under said letters patent for single states 
or territorles of the United States of America, upon terms and conditions 
to be determined in and by his sole discrétion. Second. That the said party 
of the second part, his légal représentatives and assigns, shall. pay or cause 
to be paid to the said party of the flrst part, his légal représentatives and 
assigns, one-third of the gross payments and each of them received by the 
said party of the second part, his légal représentatives and assigns, for and 
under each of said licenses which may be granted by the said party of the 
second part under said letters patent. Third. That the said party of the sec- 
ond part, his légal représentatives and assigns, shall keep proper books of 
accounts In which shall be clearly recorded ail their transactions under this 
agreement and in regard to the grant of licenses under said letters patent, 
which accounts shall be audited every six months, and a copy of eertifled 
balance sheets, together with full statement of .ill licenses and sales efCected, 
shall Immediately afterwards be sent to the said party of the flrst part, his 
légal représentatives or assigns; at the same time there shall also be paid 
to the said party of the flrst part, his légal représentatives and assigns. the 
amonnt due him under article two of this agreement. Fourth. That the said 
party of the flrst part shall bave the right, either personally or by his attorney, 
to make an examination of ail books, accounts and documents relating to 
the business transactions of the said party of the second part, his légal rep- 
résentatives and assigns, relating to the sale of rights and licenses under 
said letters patent, and the said party of the second part hereby agrées to 
give ail the assistance in his power to make such examination exhaustive. 
Fifth. That In case the amount paid by the said party of the second part 
his légal représentatives and assigns to the said party of the first part, under 
this arrangement, shall not, at the end of two years from the date hereof, 
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araoïmt to tlie sum of at least three hundred and fifty pounds sterling, or 
should the party of the second part, hls légal représentatives and assigna, fail 
to comply witli the conditions and agreements lierein contained, or any of 
them, then the said party of the first part, his légal représentatives and 
assigns, shall hâve the right to recover ail the rights, title and interest in 
said letters patent, and'the same shall revert to hini, his légal représentatives 
and assigns, upon notice in writing to that effect being served upon the .said 
party of the second part, his légal représentatives and assigns, excepting that 
nothing herein contained shall be so construed as to impair any grants or 
licenses which at that time shall hâve been granted by the said party of the 
second part under said letters patent and under thls agreement, nor sliall 
the right of the said party of the second part, his légal représentatives and 
assigns, to collect and receive royalty under sucli vested licenses and grants, 
as herelnbefore provided, be impaired or called in question by tlie said rever- 
sion. In testimony whereof the said parties hâve hereunto set their hands 
and seals thls 6th day of August, A. D. 1894." 

In our view of the facts, we find nothing to take the case out of 
the rule that ail prior negotiations mer'ged in this written contract. 
Krueger v. Nicola, 205 Pa. 38, 54 Atl. 494; Ruâsell v. Glassworks, 6 
Pa. Super. Ct. 118. That instrument is therefore the définition of 
the rights of the parties. The proofs show that when it was made 
the Duff Patents Company was not engaged in building gas produ- 
cers, and that its early efforts were ail directed to granting licenses. 
But it was soon found the company itself would hâve to liuild. 
Thus Alfred B. Dufï, the trustée, whose conduct throughout the 
whole afïair the complainant commends, in a letter dated May 17, 
1895, describes how, in the efforts to introduce the producer at 
Syracuse, N. Y., the company was forced against its will to do so. 
He says: 

"They [the proposed licensees] wanted us to do our own building, tfiough 
I would mueh prefer not to; yet it seeras our only salvation, unles.s we let 
Smythe get outo the deal which would never do and they hâve an idea we 
should do the work the best, seeing it is our producer." 

It also appears that an arrangement to grant licenses made with 
Swindells, an extensive building firm, was not satisfactory, and re- 
sulted in their substituting a producer of their own instead of the 
Duff. Thus in the same letter Mr. Duff' says : 

"They hâve written Swindell about our producer and he ran it down and 
recommended his own, stating they would call and see them at au early date. 
This is a niée way to represent us and the sooner he is stopped the better. 
He just advertises our producer to find out who wants producers and then 
pushes his own." 

The outcome was, the Duff Patents Company began taking con- 
tracts in many cases for the érection of producers. They sublet the 
bricklaying, obtained castings and other détails from foundrymen, 
and furnished the plans, engineering oversight, and men to put the 
plant in opération when fînished, themselves. It also appears that, 
in addition, they granted licenses where they could. It is proper to 
say that a différence of opinion existed as to the wisdom of the pol- 
icy of themselves building. E. J. Duff claimed the proper plan for 
the company was to grant licenses and abstain from building, which 
latter, he claimed, alienated builders. He also claimed building was 
not within the purview of the agreement. The testimony of seem- 
ingly disinterested witnesses is that the producer could not hâve 
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been introduced uniess the company itself built it. That complain- 
ant was fully cognizant that the Duflt Company was doing con- 
struction work, and making large profits therefrom, is also shown. 
In November, 1897, a correspondence was had between him and 
the company, looking to a sale by the latter to an English company 
of its construction business and the patent. Under date of Novem- 
ber 18th, the DufiE Patents Company sent him a statement of its 
building opérations, showing a profit during 1896 and 10 months 
of 1897 of almost $7,000. Not only so, but the complainant admits 
the idea had occurred to him as early as 1897 that he should claim 
a share in such construction profits ; and, according to his brother's 
testimony, this contention was brought to the attention of his part- 
ners, and by them rejected. It will therefore appear, taking the 
complainant's own statement, that he knew of the Dufï Company 
engaging in construction ; that he knew they made profits thereby, 
and that the company denied his right to participate therein ; and 
that he took no steps to enforce such alleged rights. And more- 
over, whatever complainant may hâve supposed his rights to be, it 
is clear he acquiesced in the course followed by the Dufif Patents 
Company, and from time to time commended its efiforts. This state 
of affairs continued until July, 1899, when, owing to ill health, A. B. 
Dufï was compelled to retire from business. He thereupon sold 
out his interest in the patent and in the DuflE Patents Company, for 
some $11,000, to Alexander Gilliland. By a paper dated July 5, 
1899, and signed by the complainant and the Messrs. Wallace, the 
remaining parties, A. B. Dufï conveyed his interest in the patent to 
AlexTander Gilliland, who was substituted for A. B. Duff as trus- 
tée. Not only did Gilliland pay a large sum of money for the inter- 
est in the patent and in the construction business of the Dufï Pat- 
ents Company, but, as we hâve seen, E. J. Dufif had knowledge of 
such construction business, and impliedly approved of the same. 
His letter of July 22, 1899, just foUowing the assignment, states his 
position, and shows he made no objections to the construction opér- 
ations theretofore carried on. Thus, speaking of his brother's retire- 
ment, he says: 

"My regret is the greater that it bas been forced upon him by ill health, 
and I know It Is a great grief to him to give it up after ail the hard pioneer 
work and at the time of its assured success. I can only hope that by the 
knowledge you bave ail obtained by expérience and by the assistance of yotir 
new partner you will be able to go on with an increasing business. You are 
aware that owing to my brother being trustée and his partners relatives I 
made a very easy agreement In whlch I gave you great freedom and trusted 
to your honesty and friendshlp in dealing fairly with me. This spirit bas 
I am glad to say been maintained up to now and I trust will be continued In 
the future. There are one or two points of Importance on which I must as 
a matter of business speak firmly about. The first is that my royalties be 
maintained. ' The agreement was for sale of royalties and I bave allowed you 
to deal and build. I believe In the past this bas not affected me adversely 
and so long as it does not do so in tbe future I shall not ralse any objection. 
The second point is, and I bave noted it with regret, that you bave a tendency 
to experiment with my patent. That is to construct prodvicers différent to 
my patented design. If you build a producer slmllar to a design lately pre- 
sented to me by my brother, it would be an utter failure and damage the 
réputation of the 'Duffl Producer.' I now as a matter of pure business pré- 
caution warn you offlclally and instruct you that you must not erect any new 
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design or variation from my design without my consent In writing. I am 
much surprised ttiat you should wish to do such a thing." 

Under date of February 5th of the foUowing year, in acknowledg- 
ing receipt of $6,700 for the half-year royalty, he wrote the Com- 
pany, "AUow me to congratulate you on a very satisfactory half- 
year's work, which it is pleasing to note you expect to maintain 
during the présent half-year;" and on August 2d, acknowledging 
a check for the next half-year's royalty, of almost $10,000, he wrote, 
"I beg to congratulate you ail on the good way you hâve improved 
the business and upon the good results you hâve obtained and in 
which I share." 

From thèse statements, it will be seen that coniplainant knew the 
Company was contracting; that he was impliedly encouraging it in 
its efforts ; that, if he thought he was entitled under the agreement 
to participate in the profits of the Duff Patents Company's con- 
struction work, he was not insisting on it. Later on, serious différ- 
ences arose between the parties, and friction followed. The com- 
plainant had declined to join to the fuU extent of one-third in the 
expense of litigating the ;>atent. The respondents refused to accède 
to his request to permit the use of his patent in connection with an 
ammonia extracting process he had, and the relations between them 
grew strained. Thèse différences fînally culminated in demands by, 
the complainant for an accounting for one-third of the profits of 
the respondent's construction business, and for an inspection of the 
books covering those opérations. On the part of the respondents 
there was a déniai of any right of the complainant to share in such 
profits, and a refusai to allow him access to any books save the 
stubbook from which licenses were issued. On the hearing it de- 
veloped that certain contested royalties had been collected, which 
were not accounted for in full to complainant, nor was he informed 
of the whole amount collected. While we are' not, in our view of 
the case, required to pass upon the question whether respondents 
had a right to deduct the portions of such royalties retained by them, 
and we express no opinion on that point, we are free to say there 
was such an absence of frankness on their part — if not, indeed, con- 
cealment — as to aiïord ground for much of the feeling displayed in 
this controversy. 

Under the proofs, is the complainant entitled to a decree of cancel- 
lation? After mature considération, we are of opinion he is not. 
The question has been raised in limine that a court of equity will 
not lend its aid to enforce a forfeiture ; citing Horsburg y. Baker, 1 
Pet. 232, 7 L. Ed. 125 ; Marshal v. Vicksburg, 15 Wall. 146, 21 L. 
Ed. 121 ; Jones v. Guaranty & Indemnity Co., 101 U. S. 622, 25 L. 
Ed. 1030. But waiving for présent purposes that question, we are 
of opinion such a decree should not be awarded, because to do so 
would be inéquitable, under the proofs. The agreement vested in 
A. B. Duff, as trustée, and later in Gilliland, his successor, the légal 
title to this patent. The gênerai scope of the agreement contem- 
plated payment of a proportionate royalty to the complainant. The 
îicense granted contemplated the érection of a structure of a spécial 
kind. There was no express restriction in the paper greventing the 



586 135 FEDERAL REPORTER. 

Duff Patents Company from building producers. So long as they 
did not take advantage of the agreement and their relation to the 
patent to restrict licensing or to reduce the royalty, we see nothing 
in the contract or in the relation of the parties to preclude them from 
erecting such producers. And such being the case, there is no cov- 
enant, express or implied, in the agreement, which gave the com- 
plainant an interest in the profits or a liability for the losses made 
by the Duff Patents Company in such construction work. Indeed, 
the agreement is silent on that point, and it would seem that when 
it was made the parties only contemplated a grant of licenses, and 
had not considered engaging in érection work. But the fact re- 
mains that as the business progressed the Duff Patents Company 
did go into construction work, and the complainant took no steps 
to prevent them from doing so. On the contrary, as we hâve seen, 
he encouraged them to proceed; and, while he did nothing to in- 
duce Gilliland to purchase an interest in the company, he not only 
gave no intimation or notice at that time of his purpose to allège 
such work as in violation of the contract, but signified his purpose 
to allow it to be continued. Under thèse circumstances, we think 
it would be highly inéquitable for him later to allège such a course 
of conduct as a ground of forfeiture and cancellation. It is con- 
tended, however, that Gilliland, the new trustée, did not follow A. B. 
Duff's course, and that he refused to grant licenses, unless in cases 
when the Duff Patents Company got the contracts for building. 
Granting for présent purposes such to be the case, this did not show 
the building opérations of the Duff Patents Company, when they 
did build and paid a proper hcense fee, were in violation of the con- 
tract, but, rather, that it was exercising that right in other respects 
in an improper and inéquitable way, and one for which complainant 
could hold it responsible in damages. The building opérations 
of the company not being illégal under the contract, we are of opin- 
ion the complainant had no right to participate in the profits there- 
from, and consequently he had no right to an inspection of the books 
covering such érection work. The déniai of his right to such prof- 
its, and respondent's refusai to allow an inspection of books covering 
their érection opérations, therefore afford no ground for forfeiture 
and cancellation. 

The proofs therefore failing to sustain thèse fundamental grounds 
of relief, we are of opinion the bill should be dismissed. In doing so, 
however, we feel the action of the respondents in failing to dis- 
close the amounts of royalties they had received in certain cases 
îustifies this court in dividing the costs. 
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PITCAIRN V. TOWN OF CHESTBR et al. 
(Circuit Court, N. D. West Virginia. Jlarch 9, 1905.) 

STEEETS— DEDICATION — ACCEPTANOE — EVIDENCE. 

Where a space in an outlying town addition for a Street was marlied 
"closed" on tlie plat as recorded, and tlie owner of the land promptly 
asserted liis ownersliip over it whenever occasion required, and it was 
never improved by the town, and used by tiie public only as outlying prop- 
erty oonnected witti tlne town, there was no dedication thereof sutiicient 
to subject it to a highwav easement 

In Equity. 

V. B. Archer, for complainant. 
B. M. Ambler, for défendants. 

JACKSON, District Jtidge. On the 22d day of June, 1903, John 
Shrader and wife conveyed a parcel of land situate where the town 
of Chester is located, in the county of Hancock, being a strip of land 
35 feet in width, and commencing at the north Une of Carolina ave- 
nue, 15 feet distant from the west line of First street, running thence 
in a northerly direction, preserving the same width, to the south 
line of Virginia avenue, upon which there was located one woo.den 
bridge. On the 22d day of June, 1901, John Shrader and wife con- 
veyed the same to Thomas C. Pitcairn, and lots No. 71 and 72, as 
there shown on the plan of lots of the town of Chester, as laid out 
by James E. McDonald and John Shrader. The deed is of record in 
the office of the clerk of the county court. On the 21st day of Feb- 
ruary, 1901, John Shrader and wife conveyed to Thomas C. Pit- 
cairn lots 45 and 46, as shown on the plat of the town of Chester. 
It also appears that John Shrader purchased in the year 1896 an 
undivided one-fourth interest in the land where Chester is now 
located. In 1897 Shrader purchased from James E. McDonald the 
undivided tliree-fourths interest in the land in the town of Chester, 
whereby he became the owner of ail the lots mentioned in said town 
of Chester that had not been previously conveyed to third parties. 
The bill filed in this case is to prevent the town of Chester from 
interfering with the rights of the plaintiff, who claims, under John 
Shrader, that portion of the streets claimed to be First street, 30 
feet of which was claimed to be reserved as a passageway to the 
bridge. It is claimed that that street was never opened, and that 
when the plat was filed the words marked "Closed" were on the plat. 
It is also claimed that the strip of 15 feet wide each side of 30 feet 
was left to prevent a coterminous owner from using the street. 
The plaintiff in this case swears that his deeds cover lots Nos. 71 
and 72, and also what is known as First street in the town of Ches- 
ter, and also cover the lots Nos. 45 and 46 in Shrader's third plan of 
lots, and are a part of the land included in the deeds. John Shrader 
testifies that lots Nos. 71 and 72, 45, and 46 were sold to Thomas 
C. Pitcairn. Shrader also testifies that the lots were conveyed by 
James E. McDonald and Annie C. McDonald, his wife, to him, and 
also testifies that the wooden bridge is located on the 30-foot street. 

It appears from the évidence that the alleged plat claimed to be 
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the plan of the streets and alleys of the town of Chester was re- 
corded August 1, 1896, and was subsequently recorded on the 25th 
day of September following ; the only différence being that there was 
an acknowledgment upon the plat that was last recorded that James 
E. McDonald conveyed to John Shrader one undivided fourth inter- 
est in ail of the lots designated on the plat on the 25th day of June, 
1896, before said plat was recorded. The recordation of thèse plats 
may be considered as a first effort of dedication of the streets and 
alleys in the town of Chester. It appears from the plat last recorded 
that the street called First street was marked "Closed." Before the 
plat was recorded or filed in the office of the county clerk John Shra- 
der had acquired one-fourth of the property upon which the town of 
Chester was located. 

There is no évidence tending to show that John Shrader ever 
dedicated that portion of First street claimed by the plaintiffs, for 
it was marked "Closed" on the plat. There has evidently been a 
great deal of looseness about this matter, as is often the case in 
référence to the organization of country towns and villages. This 
is substantially the évidence in chief in support of the plaintiff's 
contentions. Ât this point we notice the évidence of the Honorable 
O. S. Marshall, taken in rebuttal. He testifies that he was clerk 
of the county court of Hancock county, and his father was deputy 
clerk, and that the plat was recorded while he was clerk of the 
county, and the recording was donc by his father, as deputy clerk; 
the writing was in the handwriting of his father, and the words 
marked "Closed" were in the handwriting of his father, This évi- 
dence was taken in rebuttal, but it might as well hâve been taken 
in chief. Mr. Marshall testifies that his father was a draftsman, 
and recorded the plat which is filed (Exhibit 6) with the déposition 
of John Shrader on November 25, 1904. Mr. Marshall's évidence 
clearly proves that when this plat was filed the word "Closed" was 
upon it, for the word "Closed" was in the handwriting of his father. 
Of course, if the word "Closed" was upon the plat as filed, there 
could be no possible dedication of the street, for that must be held 
as a réservation of that part of the property described in the plat. 
Another reason is shown why this is so by the testimony of E. D. 
Marshall, in which he states that Mr. McDonald stated to him that 
the streets and alleys where they approach Mr. Wm. P. Gardner's 
ground, and before they joined his land, would be closed in order 
to compel him to corne to his terms in relation to the streets and 
alleys. This possibly is an explanation of why First street is marked 
"Closed." This is the case as made by the plaintiff. The conten- 
tion of the défendants is, and the évidence tends very strongly to 
show, that what is called or known as First street has been used 
by the public generally as a highway in that town up until the 
granting of the injunction in this case. It is contended by the 
plaintiff that there is no dedication on the part of the owners of 
this street to the town of Chester for the benefit of the public. This 
possibly may be true that there was no actual dedication by the 
owners of the land, but this évidence tends to show that it has been 
used for years by the public. It is contended that there was such 
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an abandonment upon the part of the owners of the property, and 
an acquiescence in the use of the property by the public, that it ac- 
quired an easement in the street, in the absence of express dedica- 
tion. In this connection, ail the évidence tends to show that the 
ground was open and used in common — promiscuously by the peu- 
ple — and there was never any attempt, so far as the évidence dis- 
closes, to do anything in the way of improvement on what is called 
First Street until shortly before the application for this injunction, 
which was the cause of the plaintiff making his application. 

The question then to be considered by the court is whether there 
was a dedication of this land which is claimed to be First street by 
the owners of it. There is no évidence in this case that establishes 
the fact that the town of Chestef ever accepted First street as an 
intégral part of the town. There must be not only a dedication of 
the grounds described in the plat of the town of Chester, but an 
acceptance by the town, before it could acquire an easement and 
right to use First street as a part of the municipality. There is 
no évidence of any action, officiai or otherwise, of the town of Ches- 
ter having accepted this plat of land as a part or parcel of the mu- 
nicipal corporation, nor does the évidence in this case tend to show 
that the corporate powers of Chester ever exercised any municipal 
authority over that portion of First street that is in controversy in 
this case. It is true that an acceptance may be shown by proof 
that the town of Chester assumed and exercised control over the 
street ; that such exercise and control over the street was continu- 
ous until by the lapse of time there became an acquiescence on the 
part of the owners of the land, and thereby the town of Chester ac- 
quired an easement. Such acceptance must clearly appear from the 
évidence, and will not be implied. The Suprême Court of Georgia, 
in the case of Kelsoe v. Mayor and Town Council of Oglethorpe, 
has settled more clearly the question of law applicable to this case 
than any of the cases of our own courts. Cited 48 S. E. 366. 

Much stress has been laid upon the fact that the évidence upon 
the part of the plaintiff tends to show that the word "Closed" was 
written across First street in the plat which was recorded in the 
clerk's office. This fact is very strongly controverted by the de- 
fendants. The most pregnant circumstance connected with this fact 
is that it is well established as an incontrovertible fact that, the 
plat as recorded in the clerk's office, the word "Closed" was written 
upon it, which tends to show that at the time the plat was recorded 
First street was closed. The évidence tends to show that, whenever 
there was an interférence with his rights by any one, Shrader as- 
serted his claim and title to the property in dispute — so much so 
that upon one occasion the city council, through its chairman of the 
streets and alleys, made an application to Shrader for permission 
to put up steps at the end of the bridge on First street. There had 
been very little occasion for Shrader ever to assert his rights to the 
street, inasmuch as it was used in common, but, when it appeared 
that it was necessary for him to do so, he promptly did it. He of- 
fered to give the bridge to the county court, and they declined it. 
Ephraim Johnson, one of the witnesses for the défendants, and a 
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member of the council, states that Shrader claimed First street 
years before his déposition was taken in this case. The chief reli- 
ance of the défendants in this case is that the pièce of ground called 
First street had been promiscuously used by the public. But it is 
to be remembered that the mère using of a man's private property 
by the public does not establish a right in the public to use it, nor 
does such use make it a public road. Two things are necessar)- and 
requisite to establish the right in the public to any pièce or control 
of ground for public use as a highway for the beneiît of the public : 
First, there must be a dedication to the public by the owner of the 
land; second, there must be an acceptance by the authorized public 
authorities — either of the county or the municipality authorities. 
As we hâve seen in this case, if there has been no actual dedication 
under the évidence — and I am inclined to think there has not been 
— still there never has been such an acceptance upon the part of the 
constituted authorities of the town of CHester as would deprive the 
owners of the land of their right to it. 

Upon the question of dedication of First street, the map fiîed in 
this case as Exhibit No. 6 with John Shrader's déposition, in the 
absence of the original plat of the town of Chester as recorded, is 
the best évidence that the nature of the case admits of, which is 
proved to be a copy of the original plat, and a litera! copy of it ; 
and it supports the statement of Mr. O. S. Marshall, who says that 
the original plat, as recorded upon the records of the county, shows 
that First street was closed. I think the great weight of the évi- 
dence tends to show that First street was closed. If so, there was 
never any dedication of it; but, if there was a dedication, there 
never has been any légal acceptance. 

The history of this pièce of property, as shown by the évidence 
in this case, fairly establishes the fact that it was an outlying pièce 
of property — what we would call "commons" — connected with the 
town, over which there was very little or no occasion for the exer- 
cise of any authority. It will be observed that at the time that the 
plaintiff and his vendor, Shrader, acquired the deed to this land, the 
street was closed, and that his possession commenced before the 
filing of the plat when the street was closed, which covers the pe- 
riod Shrader owned the property. Shrader could not be divested 
of any right he had in the property, even if the street was not 
closed, because he was the owner in fee of the land when the plat 
was filed; and, in order to deprive him of his right to the title to 
the property, it would hâve to be acquired in some légal way. He 
conveyed whatever rights he had to Pitcairn, and, the town having 
acquired no rights against him, it can hâve no rights against the 
plaintiff in this action. 

The plaintiiï, Pitcairn, is entitled to the injunction prayed for, 
and it is so ordered. 
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In re MILLER. 
(District Court, B. D. Virginia. Febrnary 23, 1905.)! 

t. BASKRUPTCY— DiSCHABGE— FEAUD. 

Where It was finally determined in a bankruptcy proceeding that a cer- 
tain transfer of a portion of the bankrupt's property was fraudulent, and 
that sucli transfer occurred withiii tour moiiiiis piior to tlie liliug of the 
pétition, he was precluded from obtalnlng a discharge under the express 
provisions of Bankr. Act July 1, 1898, c. rill, § 14, subd. "b," 30 Stat. 5,ôO 
[U. S. Comp. St. 1901, p. 3427], as amended by Act Feb. 5, 1903, c 487, 
î 4, 32 Stat 797 [U. S. Comp. St Supp. 1903, p. 411]. 

S. Saue. 

Where a bankrupt's transactions showed that his financlal dlfflcultles 
were the resuit of suspielous and fraudulent dealings, and he had been 
gullty of gross mlsrepresentatlons as to hls solvency, and his assets In 
bankruptcy were purchased by a pawnbroker, who Immedlately installed 
the bankrupt as manager of the business, with the same apparent control 
thereof as before, the bankrupt was not entitled to a discharge. 

[Ed. Note.— For cases in point, see toI. 6, Cent. Dlg. Bankruptcy, {S 732- 
736.] 

In Bankruptcy. On application for discharge. 

Under the standing rules of thls court the référées in bankruptcy are re- 
quired to report upon applications for discharge, and in this case the ref- 
eree's recommendatlon Is adverse to the grantlng of the same, and from which 
report the followlng appears: First. That the schedules flled In the bank- 
ruptcy pétition show the amount of debts to be In excess of $70,000, the 
amount of assets $16,000, from whIch was reallzed only the sum of $7,525. 
Second. That the bankrupt was In the retall clotlilng business, but more ac- 
tlvely engaged in a continuons System of check and note "kltlng," by whIch, 
wIth the assistance of hls nephew, Adolph Mickaelson, also a bankrupt, and 
through the credullty, on the one hand, and the avariclous désire to gain usu- 
rlous Interest, on the other, of a séries of vlctlms, he was enabled within a 
period of 12 months, through hls own efforts and the Instrumentallty of hls 
nephew, to ralse and dispose of the large sum of $100,000, wlth nothlng In 
slght from that source, practlcally, when the crash came. Thlrd. That a few 
weeks prlor to the flllng of his pétition he Informed one of hls eredltors ver- 
bally that he was not only solvent, but dld not owe a dollar, although at the 
time he must hâve known that he was either the maker or Indorser of out- 
standing obligations of from $75,000 to $100,000. Fourth. That the conduct 
of the sald bankrupt In the matter of an alleged sale to one M. Isentot, where- 
by he sought to transfer about $500 of hls property to sald Isentot, was char- 
ged to be, and had been ascertained by the référée and court to be. a fraud 
on the rlghts of hls eredltors, and the property recovered. Flfth. At the sale 
by the receiver of the stock of the bankrupt, consistlng of the stock of a whole- 
sale and retall gentlemen's furnishing business, it was purchased by one 
Frank Jacobs, a pavrabroker of this clty, and the bankrupt was immedlately 
installed as manager of the business, apparently having the same in control 
as prior to hls fallure, and In thls position has contlnued ever slnce. 

E. R. Baird, Jr., and Thomas H. Willcox, for bankrupt 

WADDILL, District Judge (after stating the facts). The bankrupt 
is not entitled to his discharge. Section 14, subd. "b," Bankr. Act 
July 1, 1898, c 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], as 
amended by the Act of 5th February, 1903, c. 487, § 4, 32 Stat. 797 [U. 
S. Comp. St. Supp. 1903, p. 411], provides that if any person, having 
been a bankrupt, "shall bave at any time subséquent to the first day of 
the four months immediately preceding the filing of the pétition, trans- 
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ferred, removed, destroyed, concealed, or permitted to be removed, de- 
stroyed, or concealed, any of his property, with intent to hinder, delay 
or defraud any of his creditors," he shall be denied a discharge. Un- 
der this provision, it having been finally determined in this proceeding, 
to which the bankrupt was a party, that the Isentot transaction referred 
to by the référée was fraudulent, this alone should suffice to require a 
déniai of his application. 

The same should be refused for another reason. Viewing the 
case in the light of ail the facts and circumstances surrounding it, it 
is apparent that the bankrupt does not belong to that class of honest, 
unfortunate debtors for whose benefit the bankruptcy act was intended, 
and designed to furnish relief. In the light of the facts of this case, 
with its many suspicious and unsavory environments, the bankrupt has 
no right to expect a court of justice to aid him in his effort to relieve 
himself from the payment of his debts, or disentangle him from the 
financial meshes in which he apparently involved himself. His credit- 
ors hâve the right to release him from his obligations, and put him on 
his f eet financially again, if they so désire ; but there is not a redeem- 
ing feature that suggests itself as a reason why this should be done, 
or that this court should become a party thereto. 

A discharge will be refused. 



In re MANUEL X PORTUONDO CO. 

(District Court, B. D. Pennsylvanla. February 24, 1905.) 

No. 1,816. 

1. BANKBirpTCT— Sales— Vendor's Lien— Rétention of Peopeett. 

Where claimant sold tobacco to a bankrupt, receivlng the bankrupt'» 
notes as conditional payment, and claimant retalned possession of the to- 
bacco In question untll after the bankrupt's adjudication and untll the 
notes matured and were unpald, the title to the property so retalned dld 
not pass to the bankrupt's trustée, exeept subject to the clalmant's exlst- 
Ing lien for the unpald portion of the prlce. 

2. SamEt-Bxtension of Ceedit— Waivee of Lien. 

Though claimant walved his right to a vendor's lien by extendlng crédit 
to the bankrupt, such lien was Immediately revlved, on the bankrupt be- 
coming Insolvent, as to so much of the tobacco as remalned in clalmant's 
possession. 

In Bankruptcy. 

J. Martin Rommel, for claimant 
John Dickey, Jr., for trustée. 

HOLLAND, District Judge. On September 5, 1903, Lewîs Bremer's 
Sons sold the bankrupt 34 baies of tobacco, receiving from the bank- 
rupt three notes, for $651.60 each, at four, five, and six months, and 
gave the folio wing receipt: 



IK EE MANUEL J. PORTUONDO OO. 593 

"Phîladelphia, September 5, 1903. 
"M. J. Portuondo Company, 

"Bought of Lewis Bremer's Sons, Importers & Packers of Leaf Tobacco. 

"Terms 4, 5 & 6 Mes. revenue entry when delivered. 
"34 baies Ve?a 22 

"4786-442-4344 at 45e. 
"Received payment by notes, Nov. 9, 1903. Lewis Bremer's Sons, 

"Stored and insured under our polieles. Per Hannis." 

William H. G. Hannis transacted the business with the bankrnpt 
for Bremer's Sons, and made the contract over the phone. The notes 
came by mail, and Hannis, upon receiving them, signed and retumed 
the receipt, as above set forth, by mail to the bankrupt company. No 
other agreement was made in connection with the transaction, with the 
exception of the agreement that the duty was to be paid by the pur- 
chaser upon the withdrawal of thèse goods from the warehouse where 
they were stored. The tobacco had never been delivered to the bank- 
rupt company, with the exception of 8 baies, and before the delivery of 
the remaining 26 the bankrupt presented its voluntary pétition, on 
December 15, 1903, and was adjudicated a bankrupt on January 3, 
1904. At this time the notes given, above referred to, were not yet 
due. The trustée in bankruptcy presented a pétition requiring Brem- 
er's Sons to deliver the remaining 26 baies to him, as property belong- 
ing to the bankrupt estate, after the notes were due and unpaid ; 
and they deny his right to such delivery upon the ground that they 
hâve a vendor's lien upon the 26 baies not delivered, notwithstanding 
the receipts above given, and the fact that the notes were not due at 
the time the Portuondo Company was adjudicated a bankrupt. 

There is a further reason urged by the bankrupt why Bremer's 
Sons should not be allowed to successfully interpose this right — for 
the reason that during the proceedings he claimed title as well as pos- 
session, and that the court had no jurisdiction, because of the fact 
that the goods were in the possession of an adverse claimant. This 
statement of claim was made by former counsel, but the référée finds 
that it was simply a statement of counsel, not acted upon by any of the 
parties to the proceedings. 

It is further asserted that the vendor's lien was abandoned by 
Bremer's Sons by having set up a défense to the delivery of the 26 
baies — that they intended to rescind the contract for fraud and misrep- 
resentation in its inception. The référée, however, finds that Bremer's 
Sons did not urge this défense, nor did the trustée act upon the fact 
that it was suggested in an answer filed in a former proceeding. The 
référée also finds that the notes were not taken in full payment. 

Under the facts hereinabove set forth, we are of the opinion that 
the référée is right in holding that the trustée is not entitled to the 
delivery of this property. It strikes us that it would be a most in- 
équitable proceeding to require Bremer's Sons to deliver their goods, 
of which they hâve held possession from the time the contract was made 
to the présent, to this trustée, in order that other creditors should be 
paid out of the proceeds, and they be compelled to présent their over- 
due notes, and share pro rata with others in a fund which they fur- 
nished for distribution. We think the proposition is so clear that it is 
135 F.-38 
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unnecessary to cite authorities to support it. The following, however, 
may be mentioned as in point: White v. Welsh, 38 Pa. 396 (lower 
court, 399; Suprême Court, 420); Patten's Appeal, 45 Pa. 151, 84 
Am. Dec. 479; Wanamaker v. Yerkes, 70 Pa. 443; McElwee et al. 
V. Metropolitan Lumber Go., 69 Fed. 302, 16 C. C. A. 232. 

The notes not having been taken in full payment for the merchandise, 
and the vendor having held possession of the property to the présent 
time, of course he retained his lien for the purchase money upon the 
tobacco not delivered. The facts do not show any circumstance that 
Bremer's Sons at any time either waived or lost this lien, and the 
title to the property could only pass to the trustée subject to the 
vendor's existing right of lien for the unpaid purchase money. But 
even if it be held that this was such an extension of crédit to the pur- 
chaser as imposed upon the vendor a waiver of his lien, and the tobacco 
was permitted to remain in the possession of the vendor until the 
expiration of the crédit, the vendor's lien, which was waived by the 
grant of the crédit, revives upon the expiration of the term, even though 
the buyer may not be insolvent. Benjamin on Sales, § 1227, referred 
to in McElwee et al. v. Metropolitan Lumber Co., supra. And in that 
view, before the expiration of the crédit, while the vendee is entitled to 
both possession and property, yet, if the actual possession is in the 
vendor, and the vendee becomes insolvent, he has a right to retain pos- 
session to secure the payment of the purchase money, and, if the mer- 
chandise is in transit, he has a right of stoppage before the vendee se- 
cures actual possession; and a vendor's right to retain possession 
against the trustée in bankruptcy of the vendee is the same under like 
conditions. In re Bearns, 2 Fed. Cas. 1190. 

The trustée, however, claims that the filing of an involUntary pétition 
is no évidence of insolvency, and that, while it may be that the right 
of a vendor's lien may revive as to the vendee after the expiration of a 
crédit, yet, as to a trustée in bankruptcy of the vendee, it is not so, and, 
at the time the notes came due, as both the right of possession and 
the right of property had become vested in the trustée, the vendor, 
upon the trustee's application, must deliver the goods. 

It was decided by Judge Choate, District Judge of the Southern 
District of New York, in Re Bearns, 2 Fed. Cas. 1190, that for goods 
arriving on a vessel for the vendor, which were sold, and upon their 
arrivai were placed in a bonded warehouse selected by the vendee, in 
the name of the vendor, to be delivered as called for by the vendee, and 
a crédit extended for two months by taking the vendee's notes for the 
purchase money, the right of stoppage in transitu exists in favor of the 
seller to prevent the assignée in bankruptcy of the vendee from ob- 
taining possession of the merchandise after the note became due, where 
there had been a voluntary pétition in bankruptcy filed, and an adjudi- 
cation had, and the assignée appointed prior to the date upon which the 
period of crédit expired; and it was held in White v. Welsh, supra, 
that : 

"Judges do not ordlnarlly distingulsh between tlie retainer of goods by the 
vendor, and their stoppage in transitu, on account of the Insolvency of the 
vendee, because thèse terms refer to the same right, only at différent stages 
of perfection and exécution of the contraet ot sale. If a vendor has a right 
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of stoppage in transitn, a fortiori he bas a right of retainer before any transit 
bas commenced." 

Exceptions to the referee's report dismissed, and the pétition of the 
trustée to compel Bremer's Sons to deliver 26 baies of tobaccOj as set 
forth, is refused. 



In re EDES. 
(District Court, D. Maine. March 4, 1905.) 

No. 4,288. 

BANKRTTPTCT— POWEES OF COUKT— SALE OF PrOPERTT. 

A court of bankruptcy is not limited in its sales of assets of bankrupts 
by Act March 3, 1893, c. 225, 27 Stat. 751 [U. S. Comp. St. 1901, p. 710], 
whicb provides tbat ail sales of real estate made under any order, judg- 
ment, or decree of a United States court shall be by public auction, after 
prescribed notice; but the bankruptcy act confers upon such courts full 
équitable powers in the administration of estâtes, and they may, for good 
cause shown, order either real or personal property sold at private sale. 

In Bankruptcy. On question certified by référée. 

Brown & Brown, for bankrupt, 
Frank E. Guernsey, for trustée. 

HALE, District Judge. This case now cornes before the court upon 
the report of John F. Sprague, Esq., référée in bankruptcy. That re- 
port is as follows: 

"I, John F. Sprague, the référée in bankruptcy to whom thIs matter was 
referred, do hereby certify that in the course of the proceedings in said case 
before me the following questions arose, pertinent to the said proceedings: 
A pétition was duly filed with me, praying for authority to sell a portion of 
the bankrupt's estate, to wit, certain parcels of real estate situate in the 
towns of Foxcroft and Guilford, at private sale. At the hearing upon said 
pétition which had been given in accordance with the bankrupt act, I ordered 
the pétition dismissed. 

"An act of Congress approved March 3, A. D. 1893, entitled 'An act to reg- 
ulate the manner In which property shall be sold under orders and decrees 
of any United States court,' provides that ail real estate or any intèrest in 
land under any order or decree of any of the United States courts shall be 
sold at public sale at the courthouse of the county, parish, or city in which 
the property, or the greater part thereof, is located, or upon the premises, as 
the court rendering such order or decree of sale may direct. Act March 3. 
1893, c. 225, 27 Stat. 751 [U. S. Comp. St. 1901, p. 710]. The language of the 
third section of this act is as follows: 'That hereafter no sale of real estate 
under any order, judgment or decree of any United States court shall be had 
without previous publication of notices of such proposed sale being ordered 
and had once a week for at least four weeks prior to such sale in at least 
one newspaper printed, regularly issued, and having a gênerai circulation in 
the county and state where the real estate proposed to be sold is situated, 
if such there be. If said property shall be situated in more than one county 
or State such notice shall be published in such of the counties where said 
property is situated, as the court may direct. Said notice shall among other 
things deseribe the real estate to be sold. The court may In its discrétion 
direct the publication of the notice of sale herein provided for to be made in 
such other papers as may be-proper.' Section 70b of the bankrupt act of July 
1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], provides that real 
and Personal property shall, when practicable, be sold, subject to the ap- 
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proval of the court. My opinion Is that there are no provisions In the bank- 
rupt act that supersede or repeal the act of 1893, but that that act controls 
ail sales of real estate made by the bankrupt court. General order No. 18 
(89 Fed. viii, 32 C. C. A. xx) authorizes the trustée, upon application of the 
court, and for good cause shown, to sell any specifled portion of the bankrupt's 
estate at private sale. Section 30 of the bankrupt act (30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3434]) conferred upon the Suprême Court of the United 
States the power to prescribe rules, forms, and orders for carrying this act 
into effect, but It Is well-settled law that thèse rules and orders cannot act as 
judicial législation. Collier on Bankruptcy [4th Ed.] 286, and cases there 
cited. This gênerai order cannot be construed to repeal the law. 

"The trustée Frank E. Guernsey, contends that under the provisions of the 
bankrupt act relating to sales of property, and gênerai order No. 18, the référée 
Is empowered to order real estate sold at private sale, and excepts to the order 
that I hâve made in this case dlsmissing this pétition; and the said ques- 
tion Is certifled up to the Honorable Clarenee Haie, judge of this court, for 
his opinion thereon. 

"Dated at Mongon this 9th day of February, A. D. 1905." 

This report of proceedings brings before the court the question, is 
a court in bankruptcy limited in the conduct of its sales of assets of 
bankrupts by the act of Congress of March 3, 1893, which provides 
that ail real estate shall be sold at public sale, and which provides fully 
for the methods of such sale ? Section 70b of the bankruptcy act pro- 
vides that: 

"Ail real and personal property belonging to bankrupt estâtes shall be ap- 
praised by three disinterested appraisers; they shall be appointed by and 
report to the court. Real and personal property shall, when practicable, be 
sold subject to the approval of the court ; It shall not be sold otherwlse than 
subject to the approval of the court for less than seventy-flve per centum of 
Its appralsed value." 

The évident intention of Congress in passing the bankrupt law in 
1898 was to provide an ample and complète method of administering 
and disposing of the assets of bankrupts. The court created by this law 
was given jurisdiction which is in the broadest sensé équitable. It is 
the évident intention of Congress to place the détails of the administra- 
tion of the estate within the jurisdiction of the court. Under the gên- 
erai rules of construction, it must be held that, if Congress had intend- 
ed to limit the sales of property under the bankrupt law to the provisions 
of the act of 1893, it would hâve said so in clear terms. The only 
limitation imposed by the bankruptcy statute is that such sales must 
be "subject to the approval of the court." Collier on Bankruptcy, 530, 
and cases cited. The bankrupt law is the last expression of the légis- 
lative will upon the subject. It clearly does not intend to limit the 
method of sales of property by the provisions of the act of 1893. If it 
did, référées and trustées would be very much limited and harassed in 
their disposition of property — particularly in the disposition of perish- 
able property — and the purpose of the law would be in a large degree 
defeated. A new statute which affirmatively grants a larger jurisdic- 
tion or power or right is held to prevail over any prior statute by which 
a limited power or jurisdiction or right less ample has been granted. 
Sutherland on Statutory Construction, § 254, and cases cited. It must 
be held that the bankrupt law, in ordering sales, is not limited by the 
act of March, 1893. General order in bankruptcy 18, provides as fol- 
lows: 
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"(1) Ail sales shall be by public auction unless otherwise ordered by the 
«ourt. (2) Upon application to the court, and for good cause shown, the 
trustée may be authorized to sell any speelfied portion of the bankrupt's es- 
tate at private sale ; in which case he shall keep an accurate account of each 
article sold, and the priée received theret'or, and to whom sold ; whlch aecount 
he shall file at once with the référée. (3) Upon pétition by a bankrupt, cred- 
itor, receiver or trustée, settlng forth that a part or the whole of the bank- 
rupt's estate is perishable, the nature and location of such perishable estate, 
and that there will be loss if the same is not sold Immediately, the court, if 
satlsfled of the facts stated and that the sale is required in the interest of 
the estate, may order the same to be sold, with or without notice to the cred- 
Itors, aud the proceeds to be deposited in court." 

While this gênerai order has no force as législation, and while it is 
not even a judicial interprétation of the statute, it is an order of the 
Suprême Court of the United States, based upon the bankruptcy stat- 
ute. It cannot be held to be in dérogation of such statute. Under its 
provisions a perishable estate may be sold, even without notice to the 
creditors, and the courts hâve been very libéral in their construction of 
what is "perishable." The fédéral courts hâve in fact liberally in- 
terpreted the whole statute, as giving full équitable powers to the court. 
For instance, although section 58, 30 Stat. 561 [U. S. Comp. St. 1901, 
p. 3444] , provides that creditors shall hâve notice of ail proposed sales 
of property, still, under the gênerai powers and discrétion given by the 
court in section 70b, it is the custom to order sales of perishable Per- 
sonal property even without notice. There can be no question but that 
a bankruptcy court, under the broad powers given by the bankrupt law, 
may order a sale of either real or personal property at private sale. 

Under the fair and obvious construction of the statute, the order of 
the référée in dismissing the pétition to sell at private sale must be over- 
ruled. It is so ordered. 



UNITED STATES v. SEATTLE BREWING & MALTIXG 00. 

(District Court, D. Washington, N. D. February 27, 1905.) 

No. 2,765. 

Action for Penalty— Bah— Acqtjittal of Criminal Offense. 

Where défendant was acquitted in a criminal prosecution for causing 
to be transported certain casks containing bottled béer falsely marked 
as containing bottled soda water, such acquittai was a bar to the subsé- 
quent maintenance of an action by the United States to forfeit the prop- 
erty and recover a penalty for the same act Imposed by Rev. St. § 3449 
[U. S. Comp. St. 1901, p. 2277]. 

[Ed. Note. — For cases In point, see vol. 30, Cent. Dig. Judgment, S 1078.] 

On Demurrer to Spécial Plea. 

Civil action by the United States to eollect a fine of $500, for whIch the de- 
fendant is alleged to hâve become liable under section 3449, Rev. St. [U. S. 
Comp. St. 1901, p. 2277], for having caused the transportatlon of certain casks 
containing bottled béer from its place of business, in the clty of Seattle, to 
a place in Chelan county, in thls state ; sald casks being falsely marked and 
designated as containing bottled soda water. In its answer the défendant 
pleads as an affirmative défense that previous to the commencement of this 
action the défendant was indicted by a grand Jury of the United States in 
this court, and, having entered its plea of not guilty, a trial was had, resulting 
in a verdict o£ not guilty, upon which a final judgment was entered in favor 
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of the défendant; that ail the matters and things set forth and charged In 
the information In this case were set forth and charged in said indictment, 
and are identical with said matters and things therein set forth and charged ; 
and that ail of the evdence which will be necessary to establish the alléga- 
tions of the information in this case would bave been compétent to establish 
the charges of said Indictment. Heard upon a demurrer to said spécial plea. 
Demurrer overruled. 

Alfred E. Gardner, Asst. U. S. Atty. 

G. M. Emory, for défendant. 

't 

HANFORD, District Judge. The question whether the government^ 
after having been defeated in the prosecution of a criminal case against 
a défendant for the doing of a prohibited act, may, by waging a civil 
action against him, enforce the provisions of a pénal statute by con- 
demnation of property as forfeited, and compelling the défendant to pay 
a fine, was learnedly discussed and finally determined by the Suprême 
Court of the United States in the case of Coffey v. United States, 116 
U. S. 436, 444, 6 Sup. Ct. 437, 29 L. Ed. 684. In later décisions by 
the Suprême Court the Coffey Case has been referred to, but without 
modifying or departing from the rule which it established. See Stone 
V. United States, 167 U. S. 178, 196, 17 Sup. Ct. 778, 42 L. Ed. 127. 
The affirmative allégations of the answer bring this case fairly and fuUy 
within the rule of the Coffey Case, and this court cannot hesitate in 
its duty to overrule the demurrer interposed in behalf of the govern- 
ment. 

The learned attorney for the United States appears to hâve under- 
stood this court as expressing an opinion that a civil action might be 
maintained against the défendant to recover the penalty for having 
transported béer under a false description, at the time of rendering its 
décision upon the trial of the criminal case, when the court directed 
the jury to render a verdict of not guilty. It was then said by the 
court that: 

"There is an abundance of évidence to support a verdict that the défendant 
sold and shipped the béer, and as a corporation, it is chargeable with ail the 
civil liability from the business transaction. The criminality, however, 
charged in this indictment, is in marking the béer and shipping it under a false 
description ; and, as to the fact of siiipplng in that manner, there is no évi- 
dence to charge the corporation with that as a corporate act." 

That décision was based upon uncontradicted évidence proving that 
the false marking of the casks which were removed for transportation 
from the defendant's brewery was the unauthorized and clandestine act 
of one of the defendant's employés, and there was no intention to violate 
the law on the part of the défendant as a body corporate, as no ofifirer 
or agent invested with the corporate powers participated in or had 
knowledge of the transaction. The court did not say, nor intend to in- 
dicate, that a mistake had been made in the form of procédure, nor that 
a civil action could be maintained to collect the fine or any forfeiture. 
If the défendant incurred liability to the government for any loss 
or subtraction of revenue by means of the transaction, the verdict and 
judgment in the criminal proceeding constitute no bar to the recovery 
in a civil action of money équivalent to the loss, but an action by the 
government to recover compensation for the loss of property is quite 
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différent from an action to collect a fine, as a mère punishment for the 
do'mg of an unlawful act. A civil action by the government to re- 
cover the value of its property wrongfully converted was sustained by 
this court, and a judgment in favor of the government was rendered 
against a défendant who had been previously acquitted in a criminal 
prosecution against him for a violation of law in unlawfully cutting 
and removing timber from the public lands of the United States, and 
that judgment was affirmed by the Circuit Court of Appeals for the 
Ninth Circuit, and by the Suprême Court of the United States; the 
case being Stone v. United States, above cited. In the progress of the 
civil action, the Coffey Case was pressed upon the attention of the dif- 
férent courts, but they ail concurred in holding that the cases were 
distinguishable by the fact that in the civil case the government was not 
prosecuting to punish a criminal, but merely to recover compensation 
for a loss of property. The distinction between an action to recover 
compensation and a proceeding to punish for the doing of a prohibited 
act was in the mind of the court at the time of directing a verdict in 
favor of this défendant, and I consider that it was suggested, and that 
nothing else was indicated in the remark above quoted. 
Demurrer overruled. 



In re ANDREWS. 

Ex parte HARDY et al. 

(District Court, D. Massachusetts. February 3, 1905.) 

No. 8,277. 

Baxkruptct— Pecvable Claims— Peeferences. 

A debtor, within four months prior to his bankruptcy, knowlng him- 
self to be insolvent, and with Intent to give préférences, made payments 
on pre-existing debts by returning goods bought The creditors, at the 
time of receiving the payments, knevv that the debtor could not pay his 
debts as they matured, and that he had dealt with goods received by him 
on mémorandum in violation of his contracte, and in one case the créditer 
was given a statement which showed the debtor's assets but slightly 
above his liabilities. Beld, that such creditors had reasonable cause to 
believe the debtor insolvent, and that the payments constituted préfér- 
ences which must be surrendered before they could prove claims against 
the estate, although they may in fact hâve believed him solvent 

In Bankruptcy. On review of décision of référée 

See 130 Fed. 383. 

Alexander Whiteside, for trustées. 
Morse & Friedman, for creditors. 

LOWELL, District Judge. The question raised in this case con- 
cerns préférences alleged to hâve been given two creditors. In both 
cases goods were returned to them by the bankrupt in part payment of 
pre-existing debts. That the debtor was then insolvent was not dis- 
puted. That he knew he was insolvent I find as a fact, and that he in- 
tended to give a préférence. His testimony was disingenuous, and I 
attach no weight to it. (See his account of the Hardy transaction, vol. 
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1, p. 10 et seq.) The référée, who heard the witnesses, informed me 
in conférence that he agreed with thèse findings. 

It follows that a préférence was given which must be surrendered 
before proof, if the créditer then "had reasonable cause to believe that 
it was intended thereby to give a préférence." If the debtor is in- 
solvent, he intends préférence by any payment of a pre-existing debt. 
If the créditer has reasonable cause to believe that the debtor is in- 
solvent, then the créditer has reasonable cause to believe that a préf- 
érence is intended. Under the circumstances hère presented, the court 
has to détermine enly if thèse two creditors severally had reason to be- 
lieve the bankrupt insolvent at the time the payments were made to them 
by him. If the question is answered in the affirmative as to either, that 
créditer must surrender his préférence. 

The créditer Hardy knew that the bankrupt had sold goods received 
on mémorandum, and, contrary to his agreement, had appropriated pro- 
ceeds which did net belong to him. He knew that the bankrupt did 
net pay his debts. The bankrupt said he could net, and Hardy was 
satisfied that this was true. He made no inquiry about the bankrupt's 
solvency. The payment alleged to be preferential was net made by cash 
on account in the ordinary course of business, but by a return of goods. 
Hardy testifiied in substance that he believed the bankrupt to be solvent 
at the date of the préférence, and the référée, with whem I bave con- 
ferred, was favorably impressed by Hardy's testimony, and believed it 
to be true. I do net find the contrary, but the undisputed circumstances 
mentioned above, as well as others centained in the testimony, establish 
that Hardy, whatever his actual belief, had reasonable cause to believe 
that Andrews was insolvent, and I so find. 

The créditer Mayer knew that the bankrupt could net pay his debts, 
and that he had pawned goods seld to him on mémorandum. He 
doubted if he could himself legally retain a payment made te him by 
the bankrupt, consulted a lawyer on the matter, and was told that, to 
make the payment légal, the debtor must show the créditer that the 
former was solvent. His attention was thus particularly directed to 
the question of the bankrupt's solvency. He made a slight examination 
ef some goods in the bankrupt's store, and received from the bankrupt 
a statement which showed $33,000 worth of property and $31,000 of 
debts. This statement, quite incorrect, was the best that the debtor 
could make, and the smallness of its crédit balance, taken with the 
other circumstances just stated, seems to me sufficient to give the 
créditer reasonable cause to believe in the bankrupt's insolvency. This 
I find. That the creditor actually believed Andrews solvent was the 
opinion of the référée, and on that point I need not find the contrary. 

Judgment of the référée reversed. 



THE GLADY8. 601 

THE GLADYS. 
TOOKER et al. V. PHILADELPHIA & R. RY. CO. 
(District Court, S. D. New York. Pebruary 23, 1905.) 

1. Collision— Suit fob Damages— Bffect of Failube to Pboduci! Testi- 

MONY. 

The failure to take the testimony of those navigating a tug, In a suit 
for collision between her tow and another vessel, tends against her, in the 
absence of équivalent testimony. 

[Ed. Note. — Eor cases in point, see vol. 10, Cent. Dig. Collision, § 258.] 

2. Same— Ttjg with Long Tow— Caee Requieed. 

A tug navigating the océan at night, with three tows on a single Une, 
the whole 4,000 feet in length, Is to be regarded as one vessel, and is re- 
quired to exercise extrême care to avold collision with crossing vessels. 

8. Same— TuQ with Long Tow and Crossing Schoonee— Fault of Tuo. 

An océan tug, with three barges in tow in a Une, the whole being some 
4,000 feet in length, held in fault for a collision between one of the barges 
and a schooner on a converging course off Barnegat, N. J., in the night 
for failure to exercise the care to keep out of the schooner's way required 
of her In vlew of the great length of her tow. The contention of the tug 
that the schooner was an overtaking vessel, and so required to Seep out 
of the way of the tow, held not sustained by the évidence. 

In Admiralty. Cross-suits for collision. 

James Armstrong and Pierre M. Brown, for Philadelphia & R. Rv. 
Co. 

Wing, Putnam & Burlingham, for the Gladys. 

ADAMS, District Judge. The first of the above entitled actions 
was brought by the Philadelphia & Reading Railway Company, the 
owner of the barge Oak Hill, to recover from the schooner Gladys, 
the damages caused to the barge by a collision, which occurred between 
those vessels on the 24th day of August, 1904, about 10 :15 o'clock P. 
M., off Barnegat, New Jersey. The second action was brought by the 
owners to recover the schooner's damages in the collision. 

The Oak Hill was being towed, in company with two other barges, 
the Phœnix and Buck Ridge, by the Philadelphia & Reading Company 's 
tug Carlisle from Philadelphia to points East of New York. The 
length of the tug was 173 feet. The hawser between the tug and the 
first barge, the Phœnix, was from 180 to 200 fathoms; between the 
Phœnix and the Oak Hill, it was about 175 fathoms, and between 
the Oak Hill and the Buck Ridge about 160 fathoms. The barges 
were each about 196 feet long. The whole tow was about 4,000 feet 
in length. The barges were loaded with coal. They ail had sail 
set and drawing at the time of the collision. 

The Gladys was a three masted schooner, 163 feet long. She was 
bound from Savannah, Georgia, to New York, with a cargo of lumber, 
under and on deck. The deck cargo was about 7 feet high. The 
schooner had ail her sails set, excepting the fore and main topsails, 
which had been furled to delay her arrivai in New York until the next 
morning. 
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The weather vvas warm and exceptionally fine, with a full moon. 
The sea was smooth. It had been quite calm during a part of the day. 

The tug and tow passed Barnegat Light, some 5j^^ or 6 miles dis- 
tant, about 7 :30 o'clock P. M. and laid a course of N. E. M E. for Fire 
Island Light. Her speed was probably in excess of 6 knots per hour. 

The schooner, after being becalmed until about 4 o'clock in the after- 
noon, obtained a slight breeze from the S. W. and made about 8 knots 
on a N. by W. Y^ W. course, up to about 8 o'clock. The wind then 
veering more to the westward, she steered N. N. W., and, the wind in- 
creasing, made somewhat better speed, probably about 3^ knots, until 
just before the collision, when it was greater, probably about 5 knots. 
About 8:30 o'clock P. M. the lookout reported a light to windward. 
It was in the neighborhood of 5 miles away, and turned out to be on 
the Carlisle. Both vessels kept their courses until in the extremity 
of collision, when the schooner put down her helm and she shortlv 
thereafter, about 10:15 or 10:20, collided with the Oak Hill. Both 
vessels were seriously injured and the question of liability is to be de- 
termined. 

The tug contends that the schooner was first observed on the star- 
board beam of the Oak Hill, overtaking the tow, that when she reached 
a point not quite abreast of the first barge, she attempted to go about 
on the other tack, with the resuit that her bow struck the barge and 
she was in fault because, being an overtaking vessel, she did not keep 
out of the way of the tug and tow. 

The schooner dénies that she was an overtaking vessel and con- 
tends that the tug was going faster and the vessels being on converging 
courses, it was the tug's duty to avoid the schooner by passing under 
her stern. 

The tug and barges must be regarded as one vessel and as svich re- 
quired to exert the utmost prudence. The Samuel Dillawav, 98 Fed. 
138, 38 C. C. A. 675. 

The schooner's testimony shows that towards the end and just be- 
fore the collision, she was, according to some estimâtes, sailihg nearly, 
if not quite, as fast as the tow was going, but it does not seem that 
she was ever an overtaking vessel under Art. 24 of the International 
Rules, which provides : 

"Art. 24. Notwithstaiiding anything contained In thèse rulès every vessel. 
overtaking any other, shall keep ont of the way of the overtaken vessel. 

Every vessel coming up with another vessel from any direction more than 
two points abaft her beam, that is, in such a position, with référence to the 
vessel she is overtaking that at night she would be imable to see either of 
that vessel's side-lights, shall be deemed to be an overtaking vessel ; and uo 
subséquent alteratiop of the bearing between the two vessels shall make the 
overtaking vessel a erossing vessel within the meaning of thèse rules, or 
relieve her of the duty of keeping clear of the overtaken vessel until she Is 
flnally past and clear. 

As by day the overtaking vessel can not always know with certainty whether 
she is forward of or abaft this direction from the other vessel she should, If 
In doubt, assume that she is an overtaking vessel and keep out of the way." 

Ail the testimony taken on behalf of the tug was from the Oak Hill 
and it was agreed in court that the testimony of the wheelsmen of the 
other barges, if called, would corroborate the Oak Hill's contention, 
but no testimony whatever was taken from the tug and from the omis- 
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sion to examine the witnesses who vvere charged with the duty of nav- 
igation on her part, it must be presumed that if produced, they would 
not hâve aided tlieir vessel. The omission, in the absence of other 
équivalent testimony, tends against the tug. The New York, 175 U. 
S. 187, 204, 20 Sup. Ct. 67, 44 L. Ed. 126. 

The testimony taken on behalf of the tovsr is to the effect that the 
schooner was first seen about abeam of the Oak Hill and worked for- 
ward so that she nearly reached the tug. Even if that were so, she was 
not an overtaking vessel within the rule and it was still the tug's duty 
to avoid her and doubtless the best way for her to hâve donc so was 
by going under the schooner's stern. The Prudence (D. C.) 124 Fed. 
939, 942, affirmed December 12 1904. We bave not the tug's testi- 
mony, so can not détermine from her point of view how far abaft her 
own beam the schooner may bave been at any time, but regarding the 
tow as one vessel, some two-thirds of a nautical mile long, the schooner 
was certainly never, after the vessels sighted each other, two points 
abaft the beam of such vessel. 

There bas been some discussion in the case as to the propriety of the 
schooner's movement to port instead of to starboard, in the endeavor 
to avoid collision, when it became évident that the tug was proceeding 
without regard to her, but there is a conflict of testimony upon the 
point, the schooner contending that it was the best course to pursue 
under the circumstances and the tow that it was imprudent navigation. 
The testimony rather weighs in favor of the schooner's contention but 
it is not necessary to détermine the qiiestion as, in any event, the ma- 
noeuvre was made in extremis, brought about by a failure on the tug's 
part to fulfil her duty. 

The libel of the Railway Company is dismissed and that of Tooker 
et al. sustained, with an order of référence. 



In re HARK et al. 

(District Court, E. D. Pcnnsylvania. March 13, 1905.) 

No. 2,065. 

1. INVOLUNTAET BaNKRUPTCY— PETITION— PBOVABLE CLAIMS— MATUBITT. 

Where an involuntary banliruptcy pétition stated that tlie clalms of the 
creditors signing the same were for goods sold and delivered, and that 
the alleged banljrupts purchased the same within a year from the date 
of the pétition, it conformed to gênerai order 37 (18 Sup. Ct. x), and was 
not objectionable for failure to state when the several amounts became 
due, the amount of the seeurities held, nor the manner in which the value 
of the seeurities was flxed. 

2. Same— AcTS of Bankeuptct. 

Allégations of acts of bankruptcy In an involuntary pétition In the 
language of the act, without setting forth any other facts or circumstan- 
ces, are insufficient. 

3. Same— CoNCEALMENT of Assets. 

An involuntary bankruptcy pétition, alleging that the alleged bank- 
rupts within four months next preceding the filing of the pétition com- 
mitted an act of bankruptcy, in that within certain dates they removed, 
transfen-ed, and concealed a large portion of thelr property, consisting 
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of pièces of woolen goods, silks, linens, etc., from their place of business, 
with the Intent to Mnder, delay, and defraud credltors, and that petl- 
tioners are informed and belleve that the goods removed, transferred, 
and coBcealed were of the value of at least $10,000, and that petitioners 
hâve been unable to ascertain to vehat place the goods hâve been removed. 
was not demurrable on the ground that It stated merely conclusions, and 
not facts constituting an act of bankruptcy. 

In Bankruptcy. Demurrer to pétition. 

Reber & Downs, for petitioners. 

Henry N. Wessel, for alleged bankrupts. 

HOLLAND, District Judge. This is a demurrer to the pétition, 
the second reason of which allèges that it does not set forth when 
the money which is alleged is owing to the several creditors be- 
came due, nor the amount of securities held by the petitioners, nor 
the manner in which the value of the securities is fixed, nor does it 
set forth when the goods were sold. The pétition in this respect 
conforms to the language prescribed by the Suprême Court under 
gênerai order 37 (18 Sup. Ct. x). It is stated that the claims are for 
"goods sold and delivered," and that "Hark Bros, purchased the 
same within one year from this date," to wit, the 21st day of Octo- 
ber, 1904, the date of the exécution of the pétition. It is not neces- 
sary to state when the several amounts became due, as it is alleged 
they hâve "provable claims" ; nor is there anything to require them 
to state the amount of the securities held, nor the manner in which 
the value of the securities is fixed. This objection is overruled. 

It is further objected that the act of bankruptcy set forth is de- 
fective, informai, and insufïicient, in that the pétition does not aver 
any facts showing any act of bankruptcy, but merely states légal 
conclusions, using the phraseology as set forth in the act of Con- 
gress. . The manner of setting forth the spécifications of acts of 
bankruptcy in involuntary pétitions, and spécifications filed against 
the discharge of bankrupts, are very fertile sources of contention as 
to the sufficiency of thèse spécifications, and a définition of "suffi- 
ciency" cannot be framed as a certain guide to be followed in ail 
cases. There is one rule, however, followed by ail the courts — that 
allégations of acts of bankruptcy in a pétition in the language of the 
act, without setting forth any other facts or circumstances, are in- 
sufiicient. An act of bankruptcy specified in section 3 (Act July 1, 
1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422]) must 
be set forth in a pétition showing that the bankrupt committed an 
act of bankruptcy, as defined in that section, in language to state a 
triable issue, and to give notice to the alleged bankrupt as to what 
he will be expected to meet; but, as has been said by Judge Mc- 
Pherson, of this district, in Milgraum & Ost (D. C.) 129 Fed. 827, 
"to compel nicety of pleading in spécifications of objections to a 
discharge is more likely to lead to the escape of dishonest men from 
their liabilities, than to protect honest debtors from the spiteful 
attack of disappointed creditors." This was said in a décision sus- 
taining spécifications against the discharge of a bankrupt, wherein 
the spécifications set forth that the bankrupt, "within four months 
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of filing the pétition, * * * transferred, removed, destroyed, 
or concealed, or permitted it to be removed, destroyed, or concealed, 
their property, with intent to hinder, delay, and defraud their cred- 
itors, in this: that said bankrupts did on or about December 1, 
1903, or about one week prior to the filing of the pétition against 
them, and at other times, remove and conceal large quantities of 
merchandise to the house of Léon Wiesen, No. 529 North Sixth 
Street, in the city of Philadelphia, with the intent to hinder, delay, 
and defraud their creditors ; and in this : that said bankrupts did 
further, on the 19th day of November, 1903, and at other times, 
remove and conceal, or permit to be removed and concealed, large 
quantities of merchandise, consisting of toys, notions, and pens, 
from their place of business, at 303 Market street, Philadelphia, with 
the intent to hinder, delay, and defraud their creditors." In addi- 
tion to the language of the act, there are facts and circumstances 
set forth hère to notify the bankrupt what he is expected to meet, 
how the property was transferred, the person to whom it was trans- 
ferred, and the place wherein it was concealed, designating the mer- 
chandise as "consisting of toys, notions, and pens," and the place 
from which it was taken is also given. The spécifications objected 
to in this case are as follows : 

"And your petltioners further represent that the said Benjamin W. Hark 
and Harry A. Hark, Indlvidually and trading as Hark Brothers, are Insolvent, 
and that wlthin four months next precedlng the date of this pétition the said 
Benjamin W. Hark and Harry A. Hark, Indlvidually and trading as Hark 
Bros., commltted an act of bankruptcy, In that they heretofore, to wit. be- 
tween the lOth day of October, A. D. 1904, and the lôth day of October, 1904, 
and at other times, removed, transferred, and concealed a large portion of 
their property, consisting of pièces of woolen goods, silks, linens, etc., from 
their place of business, at 821 Cherry street, Philadelphia, with intent to 
hinder, delay, and defraud their creditors. Your petltioners are Informed 
and belleve that said goods removed, transferred, and concealed are to the 
value of at least $10,000, and your petltioners hâve been unable to ascertain 
to what place said goods hâve been removed." 

It will be noticed that the facts set forth hère to show a transfer 
with intent to hinder, delay, and defraud creditors are that between 
the lOth of October and the 15th of October, 1904, they removed, 
transferred, and "concealed" large portions of property, consisting 
of pièces of woolen goods, silk, linens, etc., from their place of busi- 
ness, at 821 Cherry street, Philadelphia. The spécifications in Mil- 
graum & Ost, supra, are the same as in this case, except that in the 
former the place to which the property was removed and "con- 
cealed" is named, and in the latter this fact is omitted, but it is 
stated that the petltioners hâve been unable to ascertain where the 
goods are concealed; but the allégation is made that goods of a 
specified kind "are concealed," to the amount of $10,000. 

Exceptions to the pétition dismissed. 
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PHILADELPHIA & READING RY. 00. v. PBALE, PBACOCK & KBRR, 

Incorporated. 

(District Court, E. D. Pemisylvania. March 1, 1905.) 

No. 67. 

1. SHIPPING— CONTHACT FOB CURKENT RATE OF PbEIGHT— UKLAY IN DELIVEEY. 

A barge laden with coal to be carrled from Phlladelphia to Boston, 
which had started In tow, and proceeded down the river for two or three 
miles, wben sbe was injured by floating ice, causing a delay in delivery, 
had entered upon tlie voyage, and was protected by a provision of the 
bill of lading exceptlng "accident or danger of the sea, river or steam 
navigation"; and, under a further provision of the contract by which 
she was to receive the marivet rate of freight, she was entitled to the 
rate current when the voyage was commeneed, unless the delay was 
caused by her own négligence. 

2. Same— Négligence in Beginning Voyage— Floating Ice. 

A barge laden with coal started on a voyage from Phlladelphia to Bos- 
ton in tow of a powerful steamship at a tlme when there was floating 
ice in the Delaware river. Two or three miles down the river, heavier 
ice was encountered ; and in the first, unsuccessf ul attempt of tlie steam- 
ship to force her way through, the barge was injured, making it necessary 
for her to stop for repairs, The steamship then successfully passed 
through the ice, and proceeded alone. Held, under the évidence, that the 
condition of the river was not such as to render the barge négligent in 
starting, in view of the size and strength of the vessels; It being her 
duty to make every reasonable effort to deliver the cargo promptly. 

In Admiralty. Suit to recover freight and démarrage. 

James F. Campbell, for libelant. 

John G. Johnson and J. Wilson Bayard, for respondent. 

J. B. McPHERSON, District Judge. The respondents, who are 
coal dealers in the city of Phlladelphia, made a contract with the libel- 
ant in January, 1903, by which the libelant undertook to carry a load 
of the respondents' coal in one of its seagoing barges from Phlladelphia 
to Brookline, Mass., and the respondents agreed to pay the market 
rate of freight for this service. Accordingly the barge Kohinoor took 
on board 1,900 tons of coal, and began the voyage on January 18th, 
in tow of the steamship Harrisburg, a vessel also belonging to the 
libelant. The bill of lading agreed to deliver the coal at Brookline, 
"the restraint of governments, collisions, fire at sea or in port, or any 
other accident or danger of the sea, river or steam navigation, of what- 
ever nature or kind soever, excepted." And it was also provided in 
the bill that : 

"If a proper berth for said seagoing barge be not procured by consignée of 
said cargo, and the cargo be not discharged by him from the barge withln 
flve working days (dating from the hour that the barge is ready to deliver 
cargo), for each day thereafter, Sundays and légal holidays not excepted, 17 
and 6»/ioo dollars per day demurrage will be charged." 

When the voyage began, the steamship and the barge were sea- 
worthy, and were properly manned, equipped, and supplied for the 
voyage. At that time some ice was running in the Delaware river at 
Port Richmond, from which point the tow started ; and it was known 
by the libelant's ofïîcers and agents, and by the master of the Harris- 
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burg, that navigation below was obstructed to some extent, but the in- 
formation they had on this subject did not indicate that there was 
serious danger to vessels as large and strong as the steamship and the 
barge. Near Washington Park, however, two or three miles down 
the river, ice of unusual thickness and in large quantity was encoun- 
tered, and in the effort to force a passage the steamship stuck fast; 
and the barge, being unable to stop her way, came down with the ebb 
tide and collided with the steamship, doing her some damage, and 
injuring herself so severely that it became necessary to interrupt the 
voyage until the indispensable repairs should be made. The barge was 
partially unloaded, and was taken without delay to a shipyard, where 
the work of repairing the injury was prosecuted with diligence; but 
it was not until January 31st that the work was finislied, and, as no 
power could then be had, it was not until February 5th that the voyage 
could be resumed. The barge reached Boston Harbor on the even- 
ing of February lOth, and the cargo was tendered to the consignée the 
next morning, but he refused to receive it because of the delay. The 
respondents were immediately notified of his refusai, and were asked 
for instructions; but they gave none until February 20th, when they 
directed the lib^lant to deliver the cargo at Portland, Me., and agreed 
to pay the extra charges for towing. The barge finally discharged at 
Portland on February 26th and was taken back to Boston ; the service 
of towing to and from Portland being done by the Commercial Tow- 
boat Company at a charge of $205, as the libelant had no power of its 
own available at Boston when the direction to deliver at Portland was 
received. 

When the voyage began, on January 18th, the current rate of freight 
was $3 per ton, but this was changed on January 27th to SI. 50 per 
ton; and the principal subject of dispute is which of thèse sums fur- 
nishes the measure of respondents' liability for freight. There seems 
to be no controversy over the amount of demurrage that is due, SI 5 7. 50. 
The towing charges between Boston and Portland are also objected to, 
apparently on the ground that libelant charged the same rate on cargoes 
of coal from Philadelphia to Portland as from Philadelphia to Boston ; 
but, aside from the fact that this rate applied only to cargoes that were 
originally destined for Portland, the respondents' liability for the 
extra towage charges rests upon their express promise to pay them. 
This is found in the following letter, dated February 20th, and ad- 
dressed to libelant's shipping and freight agent in Philadelphia : 

"Dear Sir: In accordance with Instructions from our Boston office, please 
deliver barge Kohinoor to Messrs. Sargent, Dennison & Co., Portland, Me. 
We will be responsible for towing bill in making this delivery. 

"Yours truly, E. E. Walling, 

"General Sales Agent." 

The real contention, I think, must be over the libelant's alleged nég- 
ligence in undertaking the voyage under the circumstances surrounding 
the navigation. It seems to me to be certain- that the voyage had 
actually begun. I had occasion to consider this question recently in 
The Buckingham (D. C.) 129 Fed. 975, and some authorities on the 
subject will be found collected in the report of that case, to which may 
be added Wood v. Hubbard (C. C. A., 3d Circuit) 62 Fed. 757, 10 
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C. C. A. 633. Thîs being so, the rate of freight then currrent, $3 per 
ton, applied to the venture, and must be paid, unless a sufficient ex- 
cuse can be shown for the respondents' failure to comply with thèse 
terms. The bill of lading expressly protects the libelant from liability 
caused by dangers of the sea, river, or steam navigation, of whatsoever 
nature or kind ; and, as the interruption of the voyage was unquestion- 
ably occasioned by a danger of river navigation, the contract reheves 
the libelant, unless its négligence has been shown. There was no fault 
in the work of repairing the barge ; and the single question is, there- 
fore, whether the présence of ice in the river made it négligent to be- 
gin the voyage at ail. This is, of course, a question of fact, to be de- 
cided according to the évidence ; and I need only state my conclusion 
after having considered ail the testimony on this subject. In my opin- 
ion, the danger was not so great as to require the voyage to be post- 
poned. Vessels as large and powerful as the Harrisburg are intended 
to encounter dangers, and I see nothing in the évidence to indicate that 
an3d:hing more than the ordinary péril from ice in the winter season 
was to be expected. When ice of unusual thickness was met, it was not 
practicable to turn around ; and it was not négligence, I think, to at- 
tempt to break through. Indeed, the Harrisburg did break through 
in a second attempt the same day, and went on to Boston alone. The 
libelant's duty was to make every reasonable effort to take the cargo to 
Boston as speedily as possible, and, if the respondents had lost a market 
while the barge was waiting for the ice to move out, they would hâve 
been entitled to complain that no attempt had been made to open a 
channel by force. That the first attempt failed is true, but it was not 
négligence to make it, for the libelant must be judged, not by the re- 
suit, but by the conditions that then existed. As was said in Holland 
v. 725 Tons of Coal (D, C.) 36 Fed., on page 790 : 

"The vessel owed diligence and promptitude In dellverlng. She waa bound 
to diligent effort, and was obligated to deliver during tliat season of naviga- 
tion, unless prevented by stress of weather, endangering the safety of the 
cargo, or preventing further progress. Exposure to inclement weather, or 
fear of encounterlng ice or cold, constitutes no excuse. ïhe Maggie Hammond, 
8 Wall. 435, 19 L. Ed. 772.'- 

A decree may be entered in favor of the libelant, with costs. 



GEAHAM V. OREGON R. & NAVIGATION CO. 

(District Court, S. D. New York. March 1, 1905.) 

Admibaltt JrmiSDicTioN— Maritime Oonteact. 

A contract on the part of respondent, a railroad company operatlng a 
Une of road having a seaport terminus, to furnish to libelant ail the 
cargoes which It then had or might thereafter hâve at such port during 
the term of the contract for shipment over sea, and on the part of libelant 
to furnish steamships to carry such cargoes, is maritime, and an action 
for Its breach is within the admiralty jurisdiction. 
[Ed. Note. — For cases In point, see vol. 1, Cent. Dig. Admiralty, § 156, 
Admiralty jurisdiction as to matters of contract, see notes to Tha 
Richard Winslow, 18 C, C. A. 347 ; Boutln v. Rudd, 27 C. O. A. 530.] 
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In Admiralty. On exceptions to amended libel. 

Thomas D. Rambaut and J. Parker Kirlin, for libellant 
Maxwell Evarts and Robert D. Benedict, for respondent 

ADAMS, District Judge. The original libel herein was filed on the 
llth dày of August, 1904. Exceptions thereto were duly filed by 
the respondent, alleging in substance that a maritime cause of action 
was not set forth and the court consequently had no jurisdiction. 
Thèse exceptions were brought on for argument and sustained in an 
opinion, dated the 16th day of December, 1904. A decree was subse- 
quently entered thereupon, granting leave to the libellant to amend 
within twenty days. This leave was availed of and an amended libel 
filed the 22nd day of December, 1904. 

The amended libel substitutes new allégations for the first three par- 
agraphs of the original libel. The libel in such respect now reads as 
follows : 

"First : The llbelant, Robert A. Graham, Is a résident of the City of New 
York, and the respondent, the Oregon Ballroad & Navigation C!ompany, at 
ail the tlmes herelnafter mentloned, was, and It stlll Is a corporation duly 
organized and exlstlng under and by vlrtue of the laws of the State of Ore- 
gon and has an office and property In thls District. At the times mentloned, 
the respondent was engaged In operatlng a System of rallway of more than 
one thousand miles In extent In the northern portion of the Dnlted States, 
and had a terminus at Portland, Oregon, wlth wharves sultable for the use 
of Océan going steamshlps. It was also at such tlmes engaged In obtainlng 
from various places In the United States, and forwarding from its terminus 
in Portland, cargoes of merchandise destined for points in China and Japan, 
and it was likewise engaged in recelvlng at its terminus In Portland, cargoes 
which had been brought by steamshlps from ports in China and Japan to the 
port of Portland. 

Second : Prlor to, and on October 1, 1900, the libelant, Robert A. Graham, 
and the respondent, the Oregon Rallroad & Navigation Company, acting 
through its duly authorized agents, were engaged in negotiations for the pur- 
pose of forming a contract for the furnishing of vessels by the llbelant to 
earry cargoes which the respondent represented to the llbelant that It had, 
and would hâve regularly, from time to time, for shlpment from Portland 
to points In China and Japan. The respondent then and there represented 
to the libelant that the above mentloned cargoes would amount to four thou- 
sand tons, or more, per month, ail which "it promlsed that it would shlp on 
the vessels to be furnished by the llbelant. On October Ist, 1900, thèse nego- 
tiations culmlnated in a contract between the llbelant and the respondent, 
under and in pursuance of which it was agreed between the parties that the 
libelant should furnish flve steam vessels, each capable of carrying four thou- 
sand tons of measurement cargo, to be operated In a monthly service between 
Portland, Oregon, and ports In China and Japan, to carry cargoes to be fur- 
nished by the respondent for shlpment at Portland on the west bound voyages. 
It was further agreed that the respondent should furnish exclusively to the 
vessels so to be provlded by the libelant, the cargo or cargoes that it then 
had, and ail the cargo or cargoes that it might thereafter hâve at Portland 
for shlpment to China and Japan, which It was represented would amount to 
four thousand tons or more per month, to be carried by the llbelant's vessels, 
and that the respondent should also recelve at Portland any and ail cargo 
destined for inland points of the United States, which the vessels of the 
libelant might brlng from ports In China and Japan to the port of Portland, 
and there deliver to the respondent on Its terminal wharves. The duration 
of the contract, It was agreed, should be three years from October Ist, 1900. 

It was further agreed that the llbelant's vessels should recelve as com- 
pensation for the carrlage over sea of the cargoes taken from or brought to 
135 F.— S» 
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Portiand one-half of the through freight pn ail goods shipped under thi-oiii;h 
bills of lading from lûterior points in the United States to China and Japan, 
and one-half ; of tJje; through frelght oa ail cargo which the libelant or its 
agents mighi obtajn for shipment in China and Japan, to interior points in 
the United States; and that the'vessels Should reeeive the etitlrè freight on 
ail westbound cargo that originated in Portiand, and on ail eastbound cargo 
which was not destined for points beyond, Portiand. 

Certain stipulations and régulations for the establishment and opération 
of the steamship service contemplated by the foregoing agreement and for 
the ' government of certain ' Incidental matters in connection therewith, were, 
on that day, drawn up and embodied in a mémorandum, a copy of whiob is 
Ijereto annexedj marked Appendix A, and made a part of this ameuded libel ; 
but the terms and stipulations of this mémorandum were conditioned and 
based on the undertaking of the respondent, which constituted an essential 
part bf the ■ agreement betweéh the parties, that the respondent should fur- 
nish to the llbelant's vessels, for shipment at Portiand, ail the cargo or car- 
goes which it then had, or might thereafter hâve, during the life of the con- 
tract, for shipment from Portiand to points in China and Japan, and should 
reeeive at Portiand ail through cargoes which the vessels might bring to 
that port. 

Third : Thereafter, pursuant to the terms of the aforesaid agreement be- 
tween the libelant and the respondent, the libelant furnished to the respond- 
ent flve steamers, each capable of carrying 4,000 tons of measurement cargo, 
for the establishment of a steamship service between Portiand, Oregon, and 
ports in China and Japan, and cargoes were furnished for the said steamships 
by the respondent, in pursuance of said agreement, for several months there- 
after, and until about the lOth of Aprll, 1901, and in doing so delivered, under 
through bllls of lading, cargoes and merchandise to the libelant at Portiand 
for transportatlon by his said Une of steamships, and received at said port 
cargoes from said steamships which had been brought from Asiatic ports, and 
paid freight on such cargoes to the libelant. 

The name of the Une under which the steamers were operated. In pursuance 
of the agreement between the parties, was the Oregon & Oriental Steamship 
Company." 

The respondent has filed exceptions to the amended libel as follows : 

"I. That it appears upon the face of the libel herein that this Court is with- 
out jurisdiction of the cause of action set forth in said libel. 

II. That the contract and agreement alleged in said libel is not a contract 
and agreement civil and maritime, and that an action for damages for the 
breach thereof is not within the admiralty and maritime jurisdiction of this 
Court. 

III. The respondent further excepts to the first sentence of the Second Arti- 
cle as immaterial, and not stating any part of the alleged agreement, or of 
the alleged cause of action for the breach thereof. 

IV. And the respondent further excepts to the second sentence of the second 
article, and also to the allégation in said second Article 'which it was repre- 
sented would amount to four thousand tons or more per month', as imma- 
terial, no cause of action in said amended libel being alleged as fouuded on 
either représentations or promises of the respondent, outside of the alleged 
agreement." 

The respondent contends that the amended libel adds nothing to the 
original libel as to the libellants part of the agreement, nor as to the 
respondent's part of the same but simply modifies one of the former 
allégations and urges that Appendix A still contains ail the particulars 
of the agreement now set forth and even if that is not so, it is certainly 
alleged by the libellant that Appendix A continues under the amended 
libel to form a part of the agreement between the parties. It is fur- 
ther urged that the contract now alleged is nothing but a tralific agree- 
ment covering as well the land transportatlon on the railroad as the 
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maritime transportation on the steamships; that neither can be sep- 
arated from the other and that the question now presented has been 
practicall}' decided in the sustainment of the former exceptions. 

The allégations of the amended libel, however, are quite différent 
from those of the original. The agreement contained in Appendix 
"A," instead of being a statement of the terms of the agreement as 
formerly alleged, is now described as merely incidental to the main 
contract, which is set forth in the paragraphs quoted above. The allé- 
gations of the new libel set forth a contract for the furnishing of 
cargoes on the respondent's part and of steamships on the libellant's 
part to carry the cargoes. Such a contract is essentially maritime 
within the authorities. Quirk v. Clinton, 20 Fed. Cas. 146 ; Patterson 
V. Baltimore Steam Packet Co. (D. C.) 101 Fed. 296; Id., 106 Fed. 736, 
45 C. C. A. 575, 66 L. R. A. 193 ; Id. (D. C.) 106 Fed. 957. 

With respect to the immateriality of certain statements in the 
amended libel alleged in the respondent's 3rd and 4th Exceptions, I 
do not deem it necessary at this time to consider the exceptions in such 
respect. When évidence is offered to establish the criticised parts, the 
question of materiality can be determined. 

Exceptions overruled. 



GRAHAM V. BEAVER HILL COAL CO. 

(Circuit Court, D. Oregon. February 24, 1905.) 

No. 2,754. 

1. Vendor and Puechaseb— Rescission of Contract— Use and OcctrPATiON. 
Complalnant, while In possession of certain land under contract ot 
purchase, erected certain buildings thereon, which were occupied by de- 
fendant, and thereafter resdnded the contract and relinquished to the 
vendor ail rights, issues, and profits theretofore arising from the land. 
Complalnant then recovered from the vendor ail moneys pald by hlm on 
the contract of purchase, with Interest, and then sued défendant for use 
and occupation of such building. Held, that the profits derlved from such 
use and occupation belonged to the vendor, and, he havlng demanded that 
défendant attorn to hlm therefor, complalnant was not entitled to recover. 

Z Same— AcTS or Agent— DEFENSES. 

Where the improvements for the use of which suit was brought had 
been constructed by complalnant whlle he was manager of défendant, 
and pald for with defendant's money, the buildings so constructed, so far 
as complalnant was concerned, were the property of défendant, for th» 
use of which défendant was not llable to complalnant 

E. B. Watson, for complainant. 

Williams, Wood & Linthicum and J. S. Coke, for défendant. 

BELLINGER, District Judge. This is a suit for an accounting 
for the use and occupation by the défendant of some 30 dwelling 
bouses, four cabins, a store, garden house, carhouse, cattle yard 
and pens, and garden and pasture, for a period from the 3d day of 
December, 1897, to the 9th of April, 1902. It is alleged that the 
reasonable value of the use and occupation in question is $17,464.36. 

The averments of the answer are to the following efifect: From 



612 135 FEDERAL EEPORTER. 

March 21, 1885, to April 9, 1892, Graham, the complainant, was 
in possession of the tract of land upon which the buildings in ques- 
tion were ereçted, under a contract with one Merchant, the owner, 
by which the latter agreed to convey said land to Graham upon 
certain payments stipulated as the price therefor. About April 9, 
1902, the complainant rescinded the contract, and "relinquished 
and surrendered to Merchant ail rights, issues, and profits there- 
tofore arising from said land." Graham brought an action against 
Merchant, and recovered judgment for ail moneys paid by him 
on the contract of purchase, with interest. During Graham's pos- 
session of the land in question, and prior to 1897, he was the gên- 
erai manager of the défendant company, and during such time he 
built, with the defendant's money, the dwellings and other build- 
ings for the use and occupation for which the suit is brought. 
Thèse improvements hâve been occupied from time to time by 
miners employed at the mine of the défendant and at the mine 
of the Beaver Coal Company, of which latter company Graham 
was also at the time manager, and the défendant has received as 
rents for such use varions sums aggregating $1,463.67. During a 
portion of the years 1898 and 1899, one W. W. Catlin was the re- 
ceiver of the property of the défendant in a suit wherein said Gra- 
ham was plaintiff and this défendant and others were défendants, 
and during such receivership such receiver rented the improve- 
ments referred to, to the Beaver Coal Company, at an agreed rental 
aggregating $856.95. Graham was the manager of the latter com- 
pany at the time. The receiver never, in fact, collected this rental. 
He recovered judgment therefor, but, because of the bankruptcy 
of the Beaver Coal Company, nothing was ever collected on the 
judgment. The answer further allèges that Merchant, the owner 
of the premises, has demanded that the défendant attorn to him 
fbr such occupation and use. It is also alleged that the complain- 
ant ought not to be permitted to assert any claim "for said alleged 
rents, issues, profits, or any other matters or things whatsoever hap- 
pening or occurring prior to the 8th day of June, 1899, for that on 
said date said complainant, for gpod considération, executed and de- 
livered a written release to and in favor of this défendant, wherein 
and whereby he açknowledged full and complète satisfaction of 
ail claims and demands which he then had or might claim to hâve 
against this défendant." The complainant excepts to the answer 
for insufficiency. 

As stated in complainant's brief, "The rescission put an end to 
the contract, and the parties thereafter stood in the same relation 
to each other as they would if there had never been any contract 
between them." The property and its earnings belonged to Mer- 
chant, precisely as though no contract of purchase ever existed. 
To the extent that thèse earnings are in the form of a liability from 
those who hâve had the use of the premises, Merchant, as the per- 
son entitled to them, may compel payment to himself. The com- 
plainant, for ail that appears, may be an irresponsible person, and 
it would be a remarkable procédure if a court of equity should 
lend its aid to him to collect what in fact belongs to Merchant, 
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contrary to the latter's wish and against his interest. If Merchant 
is satisfied to look to the défendant for the earnings in question, 
Graham's responsibility ceases, and he cannot complain. He can 
hâve no interest in compelling payment to himself, notwithstand- 
ing Merchant's willingness to look to the défendant for the ren- 
tals, unless he expects to collect what is due from the défendant 
and then plead the judgment in his action against Merchant in bar 
of Merchant's right to recover from him, and, of course, to such 
an expédient equity will not give its aid. 

The fact that the improvements for the use of which this suit 
is brought were made by Graham while he was the manager of the 
défendant, and paid for with defendant's money, is a good défense. 
The buildings so constructed belonged, so far as Graham is con- 
cerned, to the défendant. Without a rescission of the contract of 
purchase between him and Merchant, the most that he could claim 
from défendant under such circumstances is the value of the use 
of the premises without the improvements. 

The exceptions to the answer are overruledt 



DKRK P. TONKERMAN CO., Limited, ▼. CHARLES H. FULLER'S ADVER- 

TISING AGENCY. 

(Circuit Court, N. D. Illinois. February 23, 1905.) 

No. 27,348. 

1. FEDERAL COUETS— TURISDICTION— PARTNEESHIP— ClTIZENSHrP. 

Where a déclaration by a partnerslilp organized under Comp. Lawi 
MIch. 1897, c. 160, §§ 6079, 6089, provlding for the organizatlon of limited 
partnershlps in joint-stock corporations, etc., alleged that plalntlffi was 
«uch a partnershlp, organized as stated, having its principal place of 
business in K., and authorlzed to sue and be sued in the name of Y. Com- 
pany, Limited, and that each and every member and partner of such as- 
•ociation was a citizen of Mlchlgan, such allégation sufflciently chargea 
the citlzenshlp of the parties comprlslng the flrm to eonfer jurlsdictlon ; 
Buch associations belng quasi corporations. 

[Ed. Note. — Averments of citlzenshlp to show jurisdiction of fédéral 
courts, see note to Shipp t. Williams, 10 C. C. A. 261 ; Mason y. Dullag- 
ham, 27 C. C. A. 303.] 

B. Same— Plea in Abatement. 

Where a déclaration In an action by a partnershlp averred that the 
members thereof were ail citlzens of the state of Mlchlgan, the défendant 
was entitled to challenge such averment, under the Illinois practice, by 
plea In abatement, unless waived by pleading to the mérita. 

8. SAME— ASSUMPSIT— MONET Received. 

An original déclaration contained ordlnary common counts on promises, 
after which complainant filed an amended déclaration alleging the em- 
ployment of défendant as plalntlft's advertising agent under an agreement 
to pay défendant the actual cost priée of such advertising, and 10 per 
cent additlonal as compensation, and alleged that défendant fraudulently 
rendered false accounts of the cost of advertising inserted, and that 
plaintltt, belng wholly ignorant thereof, overpald défendant large sums of 
money sued for, whlcb défendant ublawfully withholds from plaintlfl, 
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and for which it refuses to account. Held, that the avennent of fraud 
in the amendcd déclaration should be disregarded as immaterial, and 
that both déclarations therefore stated a similar cause of action to re- 
cover money under a quasi contract 

Charles C. Gilbert, for plaintifF. 
Arthur W. Underwood, for défendant 

SANBORN, District Judge. Demurrer to amended déclaration. 
Plaintiff is a partnership association organized under chapter 160, 
Comp. Laws Mich. 1897, §§ 6079 to 6089. Such associations are 
légal entities, and are quasi corporations, controUed by the law appli- 
cable to corporations rather than partnerships. Staver, etc., Mfg. Co. 
V. Blake (Mich.) 69 N. W. 608, 38 L. R. A. 798 ; Rouse, Hazard & Co. 
V. Détroit Cycle Co. (Mich.) 69 N. W. 513, 38 L. R. A. 794. 

The amended déclaration allèges that the plaintiff is a partnership 
association organized as above stated, having its principal place of busi- 
ness in the city of Kalamazoo, and authorized to sue and be sued under 
the name of Derk P. Yonkerman Company, Limited, each and every 
member and partner of which partnership association is a citizen of 
the State of Michigan. This allégation is challenged by the demurrer 
on the ground that it does not properly state or set forth the citizenship 
of the parties, and that it appears that the plaintiff is a partnership 
coriiposed of more than one person, and none of such persons is made 
a party to said suit, or named in the déclaration, or either count thereof. 
If the name of the partners had been given in the déclaration, there 
could be no question of the sufïiciency of this allégation to show juris- 
diction. While it is usual to give the names of the parties whose cit- 
izenship is alleged, as in Great Southern Fireproof Hôtel Co. v. Jones, 
177 U. S. 479, 20 Sup. Ct. 690, 44 L. Ed. 842, yet as stated by Judge 
Caldwell in Carnegie, Phipps & Co., Limited, v. Hulbert, 53 Fed. 10, 
3 C. C. A. 391, "when a copartnership sues, the citizenship of the par- 
ties composing it must be averred, and must be such as to confer the 
jurisdiction." No reason is perceived why the allégation is not suffi- 
cient, since the averment is express that each and every member and 
partner of the plaintiff association is a citizen of the state of Michigan. 
Thomas v. Board of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 49 L. 

Ed. . In the Great Southern Hôtel Case it is said, "It was necessary 

to set out the citizenship of the individual members of the partnership 
association which brought this suit." While it is not sufïîcient to aver 
that a company or association is a citizen of a particular state, an addi- 
tional averment that it is a corporation- being necessary, yet this rule 
does not seem to extend to the case of an individual. 

The défendant may challenge the averment that the members of 
the association were not at the beginning of the suit citizens of Michi- 
gan by plea in abatement, under the Illinois practice. In states which 
hâve adopted the Code of Civil Procédure, such allégation may be chal- 
lenged by gênerai or spécial déniai in a plea to the merits, but under 
the common-law System of procédure ail pleas in abatement to the juris- 
diction are waived by pleading to the merits. Roberts v. Lewis, 144 
U. S. 653, 12 Sup. Ct. 781, 36 L. Ed. 579; Southern Pacific Co. v. 
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Denton, 146 U. S. 209, 36 L. Ed. 377, 13 Sup. Ct. 47; Mexican Cent.- 
Rv. V. Pinkney, 149 U. S. 206, 37 L. Ed. 704, 13 Sup. Ct. 864 : Greenc 
V. Tacoma (C. C.) 53 Fed. 563 ; Jones v. Rowley (C. C.) 73 Fed. 288. 

To the point that a plea in abatement is waived by pleading to the 
merits, as a gênerai rule, see Allen v. Watt, 69 111. "655 ; Lindsav v. 
Stout, 59 m. 491; Hawkins v. Albright, 70 111. 87; Thomas v. LÔwv, 
60 ni. 512. 

A further ground of demurrer is that the amended déclaration is 
framed as an action of trespass on the case, while the original proceed- 
ing was an action of trespass on the case upon promises. The original 
déclaration contained the ordinary common counts on promises. The 
amended déclaration states an agreement by which défendant was to 
become plaintiff's advertising agent. Défendant was to cause to be 
inserted in divers newspapers and magazines advertisements at the low- 
est priées which could be obtained. The plaintiff agreed to pay the 
défendant the actual cost price for such advertising matter, and 10 
par cent, additional as compensation. It is further alleged that the 
défendant procured to be inserted such advertising matter in numerous 
papers and magazines, and rendered plaintiff accounts therefor at the 
end of each month during the advertising period, and that it was the 
duty of the défendant to obtain the lowest possible prices, and trnly 
State the same in said accounts, but the défendant, disregarding its 
duty in that behalf, did not state the true prices for the advertising mat- 
ter, but, on the contrary, falsely and fraudulently, and Vv'ith intent to 
deceive and defraud the plaintiff, rendered false, fraudulent, and fic- 
titious accounts, well known to the défendant to be false, fraudulent, 
and fictitious ; the plaintiff being wholly ignorant of the true prices, 
and relying on the statements and accounts rendered by the défendant. 
Under thèse circumstances it is alleged the plaintiff overpaid the de- 
fendant large sums of money, being not less than 310,000, which 
the défendant unlawfuUy withholds from the plaintiff, and for which 
it refuses to account. I think the averment of fraud is entirely imma- 
terial, and that the suit is an action on the case in assumpsit to recover 
the amount of the overpayments alleged to hâve been made. In effect, 
the déclaration allèges benefits to the défendant paid by the plaintiff 
in ignorance of the true situation. This would give the plaintiff the 
right of recovery quasi ex contractu, whether or not the défendant 
acted fraudulently. Even where money or goods hâve been wrong- 
fully taken from the plaintiff, so that an action of tort would lie, yet, 
in ail cases where the défendant has received the benefits of the trans- 
action, either by sale or rétention of the property converted, or in some 
other manner, the plaintiff has the élection to waive the tort and sue 
in assumpsit. Horne v. Mandelbaum, 13 111. App. 607 ; Morrison v. 
Rogers, 3 III. 317; Kellogg v. Turpie, 93 111. 265, 34 Am. Rep. 163; 
Johnston v. Salisbury, 61 111. 316. See, also. Carter v. White, 32 111. 
509 ; Willenborg v. I. C. R. R., 11 111. App. 302 ; Sherburne v. Tobey 
Fumiture Ce, 19 111. App. 619. 

There are two further grounds of demurrer, to the effect that the 
remedy is solely in equity, and that the déclaration is obnoxious to the 
statute of frauds. The above considérations seem to dispose of both 
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of thèse grounds of demurrer against the défendant. Défendant may, 
if so advised, plead specially in abatement to the jurisdiction or to the 
merits, and the ordinary rule to plead over will be entered. 
Demurrer overruled. 



THE CHELSEA. 
(District Court, S. D. New York. March 4, 1905.) 

Collision— Steamer anDi Schooneb Meeting — Excessive Speed in Fog. 

A steamer held in fault for a collision with a schooner in Long Island 
Sound in a fog because of her excessive speed of 10 knots, and her change 
of course after the schooner was seen on nearly a meeting course. The 
schooner held not chargeable wlth contributory fault, although her 
speed was about six knots, it appearing that the fog was not thick where 
she was, and that she was reducing sali as she entered the dense fog. 

[Ed. Note. — Collision rules — Speed of steamers in fog, see note to The 
Niagara, 28 G. a A. 532.] 

In Admiralty. Suit for collision. 

Peter S. Carter, for Ubellants. 

Carpenter, Parle & Symmers, for claimant. 

ADAM S, District Judge. This action was brought by C. W. 
Crâne & Company, as managing owners of the 3 masted schooner 
A. P. Emerson, to recover from the steam-propeller Chelsea, the 
damages caused to the schooner by a collision which happened be- 
tween the vessels in Long Island Sound, about ^ of a mile south- 
west of Execution Rock L,ight, about 7 o'clock in the evening of 
the 8th day of Àpril, 1904. The tide was ebb. 

The schooner was 125 feet long and 29.6 beam and bound to New 
York from St. John, New Brunswick, with a load of lumber, partly 
on deck. She was sailing free, with her booms on the starboard 
side. At the time of the collision, she had ail her lower saiîs set, 
consisting of a spanker, mainsail, foresail, fore head sails, fore stay- 
sail, jib, flying jib and outer jib. The topsails were furled as the 
schooner was passing Execution Light and the last of them was 
being clewed up when the lights of the steamer were first seen. 
When in the vicinity of the collision the schooner was steering a 
S. W. course. The wind was about North-east by East or East 
North-east. It is claimed by the schooner that she was sailing 
just before the collision, at the rate of 4^^ or 5 knots, the weather 
being rainy and nasty but lights easily seen. The master was at 
the wheel and a lookout duly stationed forward. A Hell Gâte Pilot 
and his son were also on deck. Her proper lights were set and 
burning. It is also claimed by the schooner, that the Chelsea's 
masthead light appeared shortly before the collision, about yi or 
M of a point on her starboard bow ; that the steamer's green light 
then appeared and subsequently red so that at the time of the col- 
lision, she was showing both. The schooner was struck by the 
steamer's stem on the starboard side forward of the fore rigging. 
The schooner commenced to sound fog signais when in the vicinity, 
of Execution Light. 
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The Chelsea was a screw propeller 144 feet long, bound from 
New York to New London and Norwich, Connecticut, laden with 
freight and carrying passengers. Her ordinary speed in still water 
was about 10 knots. She claims that a few minutes after passing 
Stepping Stones she met with fog, and there changed her course 
to N. E. 54 N. to pass Execution Light; that a few minutes later, 
it shut in thick and she commenced to blow fog signais. No change 
was made from full speed and she was going according to the raas- 
ter's estimate, at the rate of 8 knots, when the lookout reported a 
Avhistle or horn forward, which the master tokl him must be Exe- 
cution Light, on account of its being long drawn out. A few sec- 
onds afterwards the lookout reported again that he thought he 
heard 3 whistles, 3 horns, on the starboard bow. The master look- 
ed but did not see anything and kept bis course. In a few seconds, 
both lights of the schooner appeared, about half a point to the star- 
board and the master ordered the steamer's wheel to starboard, 
which order was obeyed to the extent of two spokes, when the 
schooner's green light disappeared to the steamer and the red came 
out plain. The master then ordered the steamer's helm to be port- 
ed and j'ust at that time the red light commenced to disappear and 
a bell was given on the steamer to slow and suddenly the green 
light showed up and the steamer gave three bells and a jingle. The 
master estimâtes that when the lights were fîrst seen they were 
about 1200 feet away but elsewhere says that he could see lights or 
objects on the water ^ or ^ oi a mile away. The schooner was 
struck on the starboard bow. It is estimated that the steamer at 
the time of collision had been reversing about 50 seconds, with the 
effect of bringing her quick water forward to the gangway about 
35 feet aft of the stem. The steamer was loaded by the stern se 
that she drew there 11 feet while only drawing 6^^ forward. The 
master explains the rétention of full speed by the necessity of keep- 
ing the time of the run from Stepping Stones to Execution Light 
and because, trimmed as she was, she would not steer very well if 
slowed down. 

The steamer's master admitted that he knew from the whistles 
he heard, that there was a sailing vessel coming towards him with 
a fair wind. There is no serious contention about the steamer's 
faults in several respects, principally in proceeding at full speed 
in a fog, which is claimed to bave been dense, but an apportion- 
ment of the damages is sought, because of the schooner's speed, 
which, it is contended by the steamer, was at least 6 or 7 knots per 
hour, which rate in fog bas been condemned by the authorities. 

The speed of the schooner is therefore the only point that requires 
considération. 

The master of the schooner testifies that the fog signais were 
commenced on the schooner when she was two or three miles E. 
N. E. of Execution Light; that the fog then began to shut down 
and the signais were started ; that he began to take in topsails at 
Execution Light and had them a!I in but not hauled snug to the 
masthead at the time of rollision : that at Execution Light it was 
quite thick and he hauled to the South-west to get into the chan- 
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nel, which gave the wind a better hold on his sails and sent the 
vessel a little faster forward. He afterAvard said it lightened up a 
little off Execution Light, so that he could see at least a mile away. 
It appears that a log had been kept by the mate, who was exam- 
ined out of court for the libellant, and this was called for by the 
claimant but not produced, because the master claimed it had been 
destroyed, with other papers, by water getting into his cabin from 
the collision, but the master's testimony dififers from the mate's 
and is somewhat to be doubted in this respect, at least. The mate 
testified that the entries concerning this occurrence were made in 
the morning of the next day. He also said that the schooner was 
making 7 or 8 knots when Sands Point was abeam. The lookout 
estimated the speed at 6 knots. The Hell Gâte Pilot, who went 
aboard at a point opposite Eatons Neck, estimated the speed at not 
over 5 miles, and at time of collision not over 5 knots, from 5 to 6 
miles. He describes the weather misty and foggy, "not exactly 
foggy but mist with a fog, just coming on to be foggy." The light 
keeper at Execution Light testified that when the Emerson passed 
he saw her plainly and with glasses could read her name ; that at 
the time he could see Sands Point Light % of a mile away and 
other lights in the vicinity; that after she passed by him she went 
into the fog, possibly % oi a mile away, and was shut out from his 
view ; that before the Emerson went by, he started his fire to get up 
steam for the fog whistle kept tliere, which he started at 7:15 
o'clock. 

It appears by the chart that Eatons Point Light on Eatons Neck, 
is about 20 nautical miles from Execution Light and as the colli- 
sion occurred a little to the westward of the latter and the schoon- 
er passed the former about 4 o'clock, a speed of something over 6 
knots appears. At the time of collision, the schooner was still car- 
rying ail of her lower sails and as they were receiving some benefît 
from the change of course at Execution Light, it may safely be as- 
sumed that when the vessels came together, the schooner was goinc, 
as much as 6 knots. 

The question to be determined is whether the schooner under 
the circumstances was in fault for excessive speed. The claimant 
so contends, citing several cases where such a rate in a fog has bee?! 
held to be condemnatory. The difficulty with the steamer's con- 
tention is, that she assumes the schooner to hâve been sailing in a 
dense fog. The prépondérance of the testimony is to the efïect that 
the schooner was not sailîng in such a fog. She was doubtless sail- 
ing into the one of that character in which the steamer had been 
navigating, but the schooner had not reached the dense part at the 
time of collision. The testimony indicates that the steamer was 
coming eut of it. Probably the schooner, in the exercise of greater 
précaution, should hâve reduced sail before she did, but her action 
in this respect is not so obviously négligent as to involve her in the 
responsibility for the collision, which can be fully accounted fc 
by the steamer's plain faults. 

The steamer was on a course which would hâve carried her safe 
ly clear of the schooner, starboard to starboard, and she starboafder! 
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her wlieel slightly to give further margin. She suddenly, however, 
changed because the steamer's master said the schooner, after 
showing both her lights, about >4 point to the starboard, changed 
to the red alone, when he ported. Then, he says, the red com- 
menced to disappear and the green showed up, when he gave stop- 
ping and reversing bells. The testimony for the schooner, how- 
ever, shows that she did not change her course, which seems to be 
true in this respect. The schooner not changing, why the steamer 
shoiild hâve made her last change is not apparent, unless it was to 
avoid another schooner, which was sailing in the same direction as 
the Emerson, on her starboard side. 

Under ail the circumstances, I do not consider it a case in which 
the schooner should be held as a participant in the négligence, 
which caused the damages. 

Decree for the libellant, with an order of référence. 



LATHROP-SHEA & HENWOOD CO. v. PITTSBURG, S. & N. R. CO. et al. 

(Circuit Court, W. D. New York. Marcli 7, 1905.) 

Fedebai, Couets— Rkmoval of Causes— Sepaeable Controvekst. 

Where, in an action against a railroad and a construction company for 
services under a contract made between plaintifC and the latter, the eltlzen- 
ship of the construction company only was diverse, and plaintlffl alleged in 
a single cause of action that he performed services and JÈurnished material 
for the railroad company, and that the construction company acted as 
agent of the railroad company, and sought to recover agains^t défendants 
jointly, the complaînt did not allège a separable cause of action, and the 
action was not, therefore, removable. 

[Ed. Note. — Separable controversy, ground for removal of cause to féd- 
éral court, see notes to Robblns v. Ellenbogen, 18 C. C. A. 86 ; Mecke v. 
Valleytown Minerai Co., 35 C. C. A. 155.] 

Motion to Remand Action to the State Court. 
Bushnell & Metcalf, for plaintiff. 

C. Walter Artz, for défendant Interior Construction & Improve- 
inent Company. 

HAZEL, District Judge. The facts, stated in a few words, are as 
follows: The plaintifif, a domestic corporation, brings this action 
to recover on contract against the Pittsburg, Shawmut & Northern 
Railroad Company, a domestic corporation, and the Interior Con- 
struction & Improvement Company, a corporation organized under 
the laws of the state of New Jersey. The action was originally in- 
stituted in the state court by personal service of the process upon 
the défendant railroad company, and by substituted service upon 
the défendant construction company. Thereupon a motion was 
made in the state court to set aside the substituted service, which 
.vas denied. This décision being affirmed on appeal by the Appel- 
'.ate Division (91 N. Y. Supp. 1101), the défendant construction com- 
• any removed the action to this court under the act of March 3, 
:S7'5, c. 137 (18 Stat. 470), as amended by act approved August 13, 
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1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 1901, p. 507]), on tHe 
ground that it is a separable controversy, wholly between citizens 
of différent States. This proposition is controverted by the plaintifE. 
The complaint in one cause of action substantially alleg-es that plain- 
tiff performed services and furnished materials for the railroad Com- 
pany, though the contracts for such services, etc., were made with 
the défendant construction company, which acted as agent for and 
représentative of the railroad company, This is an action at law, 
and hence the rules of pleading in force in the courts of the state 
of New York are binding upon this court. As indicated in the com- 
plaint, the plaintiflf in a single cause of action has elected to pursue 
its remedy against the défendants jointly. A joint recovery is de- 
manded, the contention being either that the contracts in suit w^ere 
binding upon both défendants or upon the railroad company alone 
or upon the construction company alone. The case of Tew v. Wolf- 
sohn, 174 N. Y. 272, 66 N. E. 934, recently decided by the Court 
of Appeals, is strongly analogous. In that case a joint recovery for 
breach of contract was sought by the plaintiff against the défend- 
ants, who were husband and wife. A demurrer to the complaint 
was interposed by the husband on the single ground that several 
causes of action were improperly joined in the complaint. It was 
held through O'Brien, J., that as it was alleged in the complaint 
that the défendants entered into a contract the complaint was not 
demurrable, although it appeared from the body of the pleading that 
the husband conducted the business as agent for the wife. The 
pith of the complaint was that the husband pretended to conduct 
the business in his own behalf without disclosing his said wife as 
principal. There was much discussion upon the point that the wife 
was an undisclosed principal and joint recoveries could not be had ; 
but that fact, in the opinion of the court, did not change the légal 
effect of the allégation that the husband acted merely as agent. 
The court used this language: 

"It was qulte possible and compétent for the husband when maklng the 
contract to bind himself and his wife Jointly. In that case thére would be 
but one contract and but one cause of action, and posslbly that was the theory 
upon which the learned counsel for the plaintiff constructed the complaint. 
It may be that he will not be able to establish such a contract at the trial. 
But the question hère is whether such a contract is not stated on the face of 
the complaint" 

This principle would seem to hold good in this case. As already 
indicated, the plaintiff has selected his forum, and his complaint in 
a single cause of action evidently proceeds upon the theory that 
both défendants are bound by the contracts entered into between 
the plaintiff and the construction company. The plaintiff being 
entitled to one recovery only, it is quite probable that an élection of 
parties défendant may be necessary, but this need not be done until 
the close of the case. Tew v. Wolfsohn, 77 App. Div. 454, 79 N. Y. 
Supp. 286. Under thèse circumstances the complaint does not dis- 
close a divisible controversy, and the motion to remand must pre- 
vail. Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 823 ; Louisville & 
Nashville Railroad Co. v. Ide, 114 U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 
63; Little et al. v. Giles, 118 U. S. 596, 7 Sup. Ct. 32, 30 L,. Ed. 269 
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The cause of action is remanded to the state court. The motion 
to dismiss the substituted service of process, heard at the same 
tinte, is denied. So ordered. 



riRST NAT. BANK OF BALTIMORE t. TERRT. 

(Circuit Court, E. D. Pennsylvanla. March 18, 1905.> 

No. 37. 

StmETTSHIP— CONTBACT— FEAUD — BNFOBCEMENT. 

Wliere, In an action on a contract securlng certain corporate Indebted- 
ness, défendant, a stockholder, alleged that he was Induced to sign such 
contract by false and fraudulent représentations made In plaintiffi's prés- 
ence by the président of the corporation wlth référence to Its solvency 
and ablllty to pay debts, and that plaintif!, well knowing such représenta- 
tions to be false and fraudulent, stood by in silence, and permitted de- 
fendant to be Induced to sign such agreement for plalntifF's benefit, such 
allégation stated a défense to the action. 

Dismissing Rule for Judgment for Want of a Sufficient Affidavit of 
Défense. 

Wm. Y. C. Anderson and Wm. Jay Turner, for plaintiflE. 
Hampton L. Carson, for défendant. 

HOLLAND, District Judge. On February 5, 1901, the Blue 
Mountain Iron & Steel Company, of which the défendant was a 
large stockholder, was indebted to the plaintifï in the sum of $12,- 
000, with interest thereon from October 22, 1900, and there was 
pending and undetermined in the superior court of Baltimore City 
a suit by said plaintiff against said Blue Mountain Iron & Steel 
Company for the recovery of said indebtedness. On said date an 
agreement in writing was entered into by and between said Blue 
Mountain Iron & Steel Company, as party of the first part, Charles 
R. Elliott and Henry C. Terry, the défendant, as parties of the sec- 
ond part, and the plaintiff, as party of the third part, wherein it was 
provided that the pleas theretofore filed by said Blue Mountain Iron 
& Steel Company in said suit in the superior court of Baltimore 
City should forthwith be withdrawn, and the aforesaid indebtedness 
be liquidated by the payment of $500 upon the delivery of said 
agreement and further payments of $500 at consécutive intervais of 
30 days until the full debt, with interest and costs, should hâve been 
paid ; the parties of the first and second parts to said agreement 
obligating themselves jointly and severally to make said payments, 
and authorizing the plaintiff to enter judgment in said suit upon the 
failure of said parties to make said payments or perform the other 
stipulations of said agreement. By November 7, 1901, there was 
paid upon this agreement by Elliott $500 and by Terry $4,500. The 
balance was $7,000, which, with interest to date, is $7,'667.11, after 
which date nothing was paid on account of this agreement either by 
Elliott or the défendant Terry, except the cost in obtaining judg- 
ment in Baltimore against the steel company, which was paid by 
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Terry on March 12, 1902. He also paid the interest on that judg- 
ment to April 1, 1903, since which time neither the défendant nor 
Elliott nor the steel company has paid anything to the plaintiff 
on account of either the judgment in Baltimore or interest thereon. 
At the time the agreement was executed by Elliott and Terry to the 
plaintiff in this case, Elliott was président of the steel company and 
Terry was a stockholder. Suit was brought against Terry on his 
agreement with plaintifï, and, among other things, he sets iip in his 
affidavit of défense : 

"That the défendant was induced to sigu the agreement upon which this 
suit is brought by reason of certain false and fraudulent représentations 
verbally made to the défendant by Charles R. Elliott, one of the parties to 
the agreement, said statements belng made in the year 1901, at and before 
the signing of the agreement and in the présence of the plaintiff. That said 
représentations were that the said Blue Mountain Iron & Steel Company 
was then possessed of sufflcient assets under ail circumstances to pay ail its 
debts, including the debt due by it to the plaintifC In the présent action; 
whereas III truth and in fact the said company was not possessed of sufflcient 
assets to pay its debts, including the debt due by it to plaintiff in the présent 
action, but was Insolvent, and utterly unable to pay its debts. That the said 
Charles R. Elliott knew that the said statements and représentations were 
false and fraudulent at the time that the same were made, and made the 
said statements in order to induce the défendant to sign the agreement : and 
the défendant, relying upon said false and fraudulent représentations, and 
belle ving the same to be true, signed the agreement. That said false and 
fraudulent représentations were made by the said Charles R. Elliott with a 
knowledge of their falseness, and were made in the présence of the plaintifï, 
and the plaintiff well knew at that time that the said représentations were 
false and fraudulent, and that they were made with Intent to deceive the 
défendant, and to induce him to sign the agreement; and that, but for the 
defendant's belief in the truth of the said false and fraudulent représenta- 
tions, the défendant would not hâve executed the contract ; and the plaintiff, 
at the time of the exécution of said agreement attached to its statement of 
elalm, fraudulently suppressed and concealed from the défendant its knowl- 
edge of the false and fraudulent character of said représentations, which 
were made for the purpose of indueing the défendant to sign the said agree- 
ment, and which said agreement was for the further advantage and protection 
of the plaintiff, the plaintiff knowing full well that, had it informed the 
défendant of the false and fraudulent character of the said statements, the 
défendant would not hâve executed the said agreement. That it permitted 
the said défendant to act upon said false and fraudulent représentations be- 
cause it would gain an advantage thereby, In that the défendant would sign 
the said agreement" 

The plaintiff in this case stood by in silence, and permitted the 
défendant, by false and fraudulent représentations on the part of 
the président of the steel company, to be induced to sign an agree- 
ment for plaintiff's benefit, and at the time, as alleged in the affidavit 
of défense, the plaintiff knew thèse représentations to be false. If 
this défense be established, it is a bar to a recovery. Among the 
numerous authorities for this proposition, the case of Hartranft v. 
Fussell, 180 Pa. 552, 37 Atl. 1118, is cited as almost identical with 
the case at bar. 

The rule for judgment for want of a sufïicient affidavit of défense 
is dismissed. 
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In re SHULTS et al. 

(District Court, W. D. New York. March 1, 1905.) 

No. 1,513. 

1. Bankrtjpt— Claims— Teansfee. 

Where one incîebted to a bankrupt firm on certain notes took an asslgn- 
ment of a certifleate of deposit issued hy the bankrupts to hls wife, which 
he claimed as an offset against his indebtediiesp, the burden was on bim 
to show that tbe certificate was transferred before the bankrupts sus- 
pended payment, and witbout knowledge of tbeir insolvency. 

2. SAME— ReFEEEES— FlNDINGS— CONCLUSIVENESS. 

The findings of a référée in bankmptcy as to the date of a transfer of 
a claim against the bankrupt's estate will not be dlsturbed on pétition to 
review, unless manifestly against the weight of tbe évidence. 

3. Same— Evidence. 

A referee's finding that a claim against a bankrupt's estate was trans- 
ferred by the claimant to her husband, with knowledge of tbe bankrupt's 
insolvency, for the purpose of enabling tbe husband to set it off against 
an indebtedness to the bankrupt, held sustained by tbe évidence. 

In Bankruptcy. 
See 132 Fed. 573. 

C. W. Stanton, for petitioner. 
H. V. Pratt, for trustée. 

HAZEL, District Judge. The petitioner, P. J. Rocker, has filed a 
claim in the sum of $1,944.61 against the bankrupts, who, for some 
3'ears prior to their adjudication in bankruptcy, were engaged in the 
business of private bankers. The claim is chiefly made up and based 
upon a certificate of deposit issued by said bankrupts on April 17, 1903, 
for the sum of $1,938.37, payable to the order of M. Lizzie Rocker, 
wife of the claimant. The petitioner claims to hold said certificate by 
reason of a transfer to him by his wife, and that it is a légal set-off 
against an indebtedness of $1,555, which he owed to the bank at the 
time it closed its doors, on five promissory notes made by him. 

The solution of the questions presented concededly dépends upon, 
whether the testimony of the petitioner and his wife regarding the time 
of her transfer to him of the certificate of deposit is to be bçlieved. 
The référée, basing his conclusions upon the évidence, found that such 
transfer was made after the bank suspended payment, and with knowl- 
edge of the insolvency of the bankrupts. Assuming thèse facts as 
found by the référée, the disallowance of the petitioner's claim was ad- 
mittedly proper. The petitioner, however, contends that important 
errors were made by an inexperienced stenographer in taking the tes- 
timony or in transcribing the sténographie notes. No spécial atten- 
tion need be directed to this point, for it appears that, after the déci- 
sion was rendered, a rehearing was had before the référée, both sides 
being heard, and some corrections were made in the testimony. Sub- 
sequently the référée reaffirmed his conclusions upon the facts, and 
hence the pétition for review by this court. 

The référée plainly stated in his report that he disregarded the testi- 
mony of the claimant upon the disputed point, and it is évident that 
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he gave no jprobative force or weight to the asserted corroboration by 
his wife. From his standpoint, a fair déduction froni the record estab- 
lishes that the transfer of the certificate mentioned was a subterfuge to 
enable the claîmant to offset the same against his liability on certain 
notes held by his relatives, the bankrupts. Irrespective of the petition- 
er's testimony at the earlier hearing that the transfer was made a few 
weeks before the closing of the bank, and the alleged subséquent change 
in his testimony as to the time of transfer, there was àuch évident in- 
defîniteness in his déclarations that a comparison of the same with 
the testimony of his wife was justified. Her testimony tended to show 
that the transfer was made in May, and for the sole purpose of paying 
a $500 note upon which she was indorser. The note referrecï to, 
however, was renewed in the following month of Jùne. The infer- 
ence that the transfer of the certificate was after the renewal in June 
is irrésistible. The burden of proof rested upon the claimant, and 
though, as a gênerai rule, the référée would be bound by the positive 
uncontradicted évidence of the petitioner, still if in his judgment such 
testimony was so indefinite and his statements so conflicting as to raise 
doubts of the petitioner's sincerity, then he was justified in disbeliev- 
ing and disregarding such discredited testimony. The cases hold that 
a référée must exercise sound judicial discrétion in disposing of ques- 
tions of fact, and his conclusions ordinarily will not be disturbed unless 
manifestly against the weight of évidence. Such is not the showing 
hère. The question considered was peculiarly within the province of 
a court who had the iinportant advantage of hearing the witnesses and 
observing how their testimony was given, thus enabling him to base 
his conclusions upon the impressions received at the time of giving 
testimony. This principle clearly appears in Kavanagh v. Wilson, 70^ 
N. Y. 177; Quock Ting v. U. S., 140 U. S. 417, 11 Sup. Ct. 733, 35 L. 
Ed. 501. Moreover, the petitioner and his wife are not disinterested. 
The claimant is the son-in-law of Catherine Shults, and brother-in- 
law of Rose Mark, the bankrupts. Under the circumstances of this 
case, the référée was not bound to adopt the statements of the peti- 
tioner and his wife as to the time when the transfer of the certificate 
was made. His Conclusion that it was after the b^nk closed its doors 
was sufHciently supported by the circumstances. 
The questions submitted for review are answered in the affirmative- 
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DBNNISON MFG. CO. v. SCHARF TAG, LABEL & BOX CO. 

(Circuit Court of Appeals, Sixth Circuit February 7, 1905.) 

No. 1,338, 

Tbade-Mabks— Séries or Numbeks Used to Designate Style op Goods— 
Ukfaib Compétition. 

Séries of niimbers used by a manufacturer of labels In Its catalogues 
and In connection wlth its eorporate name on the boxes containing its 
labels, not primarily to Indieate orlgln, but to designate ttie color, shape, 
and slze of the label, each kind being given a différent number, do not 
in themselves constitute good trade-marks, and sucli manufacturer Is not 
entitled to an Injunctlon to restraln the use of the same numbers in 
the same way and for a simllar purpose by another in connection with 
its own name, elther on the ground of Infringement of trade-mark or of 
unfalr compétition, there being no attempt to decelve in dress or style 
of package, and the labels themselves being such as it Is open to any 
one to make. 

[Ed. Note. — For cases In point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, U 9, 22, 74, 82, 83. 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Iiare v, Harper & Bros., 30 0. C. A. 376.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

Thls is a second appeal. The former was from a decree sustainlng a plea 
of res adjudicata and dismissing the blll. That decree we reversed for 
reasons appearing In our opinion reported under same style in 121 Fed., at 
page 313 et seq., 57 C. C. A. 9. When the case was remanded the défendant 
filed a demurrer. Thls was Irregular after the former plea. But no objec- 
tion was made below and no error assigned hère. 

Briefly, the object of the blll Is to restraln the défendant company from 
using a certain séries of numbers in connection wlth the sale of a séries 
of labels for jars and bottles, upon the ground that thelr use by the défend- 
ant constituted an infringement of complainant's exclusive right In sald 
numbers in connection with the sale of such labels as valld common-law 
trade-marks, and also because, whether technical trade-marks or not, their 
use by the défendant in connection with labels llke those made and sold by 
complainant constituted unfalr compétition. The demurrer interposed went 
upon the ground that no case was stated for relief upon elther ground of the 
bill. 

Both complainant and défendant are makers of labels and tags. One 
class of labels made by complainant are Intended for use on jars and bottles. 
They are made In many styles and sizes. One such class bas a red border 
und is made in seven slzes or shapes. Thèse are deslgnated by a séries 
of numerals, namely 2,001, 2,002, 2,003, 2,004, 2,005, 2,006, and 2,007. Thelr 
size, shape and color are shown by a page from complainant's catalogue hère 
set outi 

It is chargea that défendants make and sell labels of a llke kind and use 
the same séries of numbers In connection with thelr sale. Touching the pur- 
pose for whicb complainants hâve used thls séries of numbers the blll avers 
"that its said numbers, ail and singular, hâve been used and avalled of In 
the same way from the flrst, each number havlng been contlnuously and 
always employed In connection with a label havlng a red border and of a 
partlcular size and shape, and that each number has contlnuously and al- 
ways, In addition to givlng notice of and Indicatlng the orlgln of the label 

»The red border Is printed in black ink m the exhibits herewith, 
135 F.— 40 
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as being your orator's manufacture, given notice of and Indicated tbe color 
of border, size, and shape of the label." 

The double use thus averred is illustrated by the next paragraph of the 
bill, where It is averred: "That In the purchase and sale of its sald labels 
the différent numbers aforesaid indicating origin, color of border, size, and 
.shape bave been and are used by consumei's and the trade. For instance, a 
consumer desiring a 'Dennison' label having a red border and of partlcular 
size and shape will make use of the désignation '2,001,' and a consumer 
desiring a 'Dennison' label having a red border and of another size and 
shape will ask for and use the expression '2,002,' and so on as to ail the 
other numbers hereinbefore mentloned and referred to as your orator's num- 
bers and trade-marlfs. And your orator further says that It is and bas 
long been a custom, for many years observed, for each manufacturer of labels 
like those hereinbefore mentioned, as well as each manufacturer of steel 
pens, pencils, buttons, ornamental nails, and other articles which are neces- 
.sarily made in a great many différent sizea, shapes, and styles, to prépare 
and use as his trade-marks or désignations a séries of numbers or marks 
in the way In whlch your orator's said numbers or marks hâve been by it 
used, as hereinbefore explained, which custom had its origin in the necessitiew 
of trade, ^nd has been and is of essential and fundamental Importance, and 
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which bas long been an establishèd crtstom and observeS In the trade to 
whlcb the labels of your orator and those of the défendant appertain." 
Though not clearly stated, it is inferable that those nnmbers do not appear 
npon the labels themselves, but only upon the outside of packages contalning 
them and in illustrated catalogues. That the seven numbers hère Involved 
do not comprise ail of the numbers used and claimed as trade-marks Is made 
évident by an averment that many other numbers are claimed to dlstlngulsh 
and Identify other of Its labels and tags In addition to those hère in Issue, 
and that its rights In respect of such other numbers Is not waived by limlt- 
ing Its blll In this case to a particular set of numbers. 

Archibald Cox, for appellant. 
James Whittemore, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

Combined with a name, a word, or some other sign or symbol 
a numéral may well become a vital part of a valid trade-mark. 
This is as far as the cases cited by appellant actually go. Board- 
man v. Meriden Britannia Co., 35 Conn. 402, 95 Am. Dec. 270; 
Lawrence Mfg. Co. v. Lowell Hosiery Mills, 129 Mass. 325, 37 Am. 
Rep. 362; Shaw Stocking Co. v. Mack (C. C.) 12 Fed. 707, 712; 
Humphreys Spécifie Co. v. Wenz (C. C.) 14 Fed. 250 ; Gillott v. 
Esterbrook, 48 N. Y. 374, 8 Am. Rep. 553 ; Humphrey's Spécifie 
Co. V. Hilton (C. C.) 60 Fed. 75'6. 

But the contention hère is not for a numéral in connection with a 
sigu, symbol, or word, but for a bare numéral. Neither do the 
complainants limit their claim to one number as an arbitrary sign 
signifying origin, but for a multitude of numbers, vvhere each num- 
ber is used only in connection with a particular article of manu- 
facture. A trade-mark must be designed and used to give notice 
of origin or owncrship. 

In Deering Harvester Co. v. Whitman & Barnes Co., 91 Fed. 
376, 380, 33 C. C. A. 558, we said: 

"The essential thing is that it shall be designed and used to Indicate the 
crigin of the article, and that ail articles having the same mark come from a 
eoœmon source." 

It must, by its own intrinsic qualifies or by association, point 
distinctly to the origin or maker of the thing to which it is applied, 
and if it does not do this it falls short of the purpose of such a 
short trade-name. "The reason of this is," said the court in Canal 
Co. V. Clark, 13 Wall. 311, 323, 20 L. Ed. 581, "that unless it does 
neither can he who first adopted it be injured by any appropriation 
or imitation of it by others, nor can the public be deceived." Mfg. 
Co. V. Traîner, 101 U. S. 51, 54, 25 L. Ed. 993. See, also, Mill Co. 
V. Alcorn, 150 U. S. 460, 463, 14 Sup. Ct. 151, 37 L. Ed. 1144. 

By long use numerals hâve come primarily to be signs of descrip- 
tions, and when designed to indicate origin they hâve, so far as 
the reported cases go, been used in connection with a name, or 
word, or some arbitrary or fanciful sign or symbol, or hâve been 
printed in some peculiar style or form distinguishing it from ordi- 
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nary numerals. Humphreys Spécifie Co. v. Hilton (C. C.) 60 Fed. 
756; Browne, Trade-Marks, § 225. Thus, in Kinney v. Allen, 1 
Hughes, 106; s. c, 14 Fed. Cas. 608 — the numéral symbol "^i" 
printed in large, bold red characters, in a certain form and style, 
was held entitled to protection as a trade-mark when so printed, 
but that the same numéral printed in ordinary manner was not an 
infringement. 

In Humphreys Spécifie Co. v. Wenz (C. C.) 14 Fed. 250; Board- 
man v. Meriden Britannia Co., 35 Conn. 402, 95 Am. Dec. 270; 
Lawrence Mfg. Co. v. Lowell Co., 129 Mass. 325, 37 Am. Rep. 362 ; 
and Shaw Stocking Co. v. Mack (C. C.) 12 Fed. 707— the trade-mark 
protected was a number in combination with other words, signs, 
or symbols, the numéral being only a part of the gênerai design. 

Gillott V. Esterbrook et al., 48 N. Y. 374, 8 Am. Rep. 553, cornes 
nearer supporting the contention that a bare number is capable of 
being a valid trade-mark than any other case to which we hâve 
been cited. Yet the case is far from going to such an extrême. The 
case belongs rather to the line of unfair compétition cases than to 
the technical trade-mark cases. The numéral "303" stamped on 
Gillott's pens was, said the court, "selected and used by the plain- 
tiff as his trade-mark, to indicate, in connection with his name, the 
origin and ownership of the said pens so manufactured by him, 
and not to designate their quality merely, and that the défendants, 
by the adoption thereof, hâve donc it in fraud of his rights, and 
the plaintiflf, upon ail the facts found by the judge, was entitled to 
the injunction granted." Now, the facts found were that the Gil- 
lott pen was of peculiar style or pattern, on which was impressed 
the number 303, and the words "Joseph Gillott, Extra Fine." Thèse 
pens were put up in black paper boxes holding one gross each, on 
the top of which was a label, in the center whereof is the plaintiff's 
name in larger letters than either prints thereon, and above the 
name is No. (meaning number), and below it in large and conspicu- 
ous type are the said numerals 303. The court found that the pen 
made by the défendant "in size, shape, color, pattern, flexibility, 
and firmness of point so closely resembles the said pen df the plain- 
tiffs as to require an expert to distinguish them in those respects." 
And that défendants had also "impressed upon their pen the said 
numerals 303, and the name of the défendants' firm, Esterbrook 
& Co., and the same words, "Extra Fine," as upon the said pen of the 
plaintiiï, It was also found that the défendants put their pens 
m boxes similar in design and print as that of the plaintifï, and 
that on the bottom of the box was the word "Caution," as upon 
the box of the plaintifif. Thus it is apparent that there was a close 
imitation of the pen, marking, package, and label of the plaintifï, 
the name of the défendant alone distinguishing the product. Upon 
this showing we can readily understand why the New York Com- 
missioners of Appeals might agrée that "upon ail of the facts 
found" the plaintiff was entitled to his injunction. But in the case 
before us the plaintifï's name is not used in connection with a num- 
ber, or, if so, it is only used upon the outside of packages containing 
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blank labels ; for the label itself, being such a label in size, color, 
and form as was open to anybody to make, contains neither a name 
nor a number. 

We may also, from the language of the bill and admissions of 
counsel at the bar, infer that the défendant only uses the same 
numbers on the outside of packages and in catalogues in connection 
with its own corporate name. Thus we are confronted with the 
question whether plaintiff is entitled to protection against defend- 
ant's use of a bare number, when used in connection with its own 
corporate name. 

The difficulty of using bare numbers for the purpose of pointing 
put the origin of the article to which they are attached has been 
more than once observed. Boardman v. Meriden Britannia Co., 
35 Conn, 402, 95 Am. Dec. 270, and, Lawrence Mfg. Co. v. Lowell 
Mills,. 129 Mass. 325, 327, 37 Am. Rep. 362. But if it be difficult 
to give to a bare number the ofïice of pointing out distinctly the 
origin of the article to which it is attached rather than some char- 
acter, it is still more difficult to show that it was originally designed 
for that purpose. 

But in this case ail of thèse difficulties are magnified because 
the complainant has not adopted one sign, symbol, or numéral 
as an unchanging indicia of origin, but a multitude of arbltrary 
numbers, one such number being applied to each article made by it, 
which is distinguishable from like articles of its manufacture by 
reason of size, shape, color of border, or the purpose for which it 
was designed. Thus, if the numéral "3,001" is to be understood as 
pointing out the labels contained in the package to which it is 
attached as a label made by the Dennison Company, what would 
be the conclusion of one who saw another package bearing the num- 
ber "2,002" and no more? Extend this System of distinguishing 
each style, color, and size of label by a separate numéral, and how 
is it possible that such a scheme can serve the office of designating 
the Dennison Company as the common source of origin? But that 
is precisely what the complainant insists it has done, and for such 
a multitude of numerals it is seeking protection as valid trade- 
marks. 

Complainant's counsel insist very strenuously that as this hearing 
is upon a demurrer the averments of fact in the bill are conceded, 
and in the printed brief it is urged that the opinion of the Circuit 
Court goes upon the theory that the numerals adopted by com- 
plainant are used descriptively, whereas the allégations of the bill 
are "that the numerals as a matter of fact do alone point to the 
origin of the articles." Undoubtedly a demurrer admits matters of 
fact well pleaded and ail reasonable inferences to be drawn there- 
from, but not mère arguments or conclusions of law as made or 
drawn by the pleader. Dennison Co. v. Thomas Co. (C. C.) 94 Fed. 
651, 654. General averments of fact must be taken as quahfied and 
limited by other statements, and especially by spécifie facts set out 
for the purpose of showing how and why this System of numerals 
is used. U. S. v. Des Moines Co.,, 142 U. S. 511, 544, 12 Sup. Ct- 
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308, 35 L. Ed. 1099 ; Chicot County v. Sherwood, 148 U. S. 529, 13 
Sup. Ct. 695, 37 L. Ed. 546. 

We hâve looked in vain for any clear and spécifie averment 
that complainant's mimerais were originally designed as a mark of 
origin. Upon the contrary, the most spécifie averment is "that 
its said numbers, ail and singular, hâve been used and availed of 
in the same way from the first, each number having been continu- 
ously and always employed in connection with a label having a 
red border and of a particular size and shape, and that each number 
bas continuously and always, in addition to giving notice of and 
indicating the origin of the label as being your orator's manufac- 
ture, given notice of and indicated the color of border, size, and 
shape of the label." Hère is a plain admission that thèse numerals 
were not designed soleiy to indicate origin, but that they were 
also designed to indicate the style, size, and color of a label. That 
a Word or phrase or number incapable of exclusive appropriation 
as a trade-mark because of its descriptive character may corne by 
association to hâve a secondary significance pointing to origin is 
true. But this will not make it a good trade-mark, though its use, 
in this secondary sensé, by another in such way as to amount to a 
fraudulent effort to deceive and mislead the public into believing 
that the goods of one are the goods of another will, in a proper 
case, be restrained. 

We hâve had occasion more than once to point out this distinc- 
tion in respect of the rights of a complainant in the use of a word 
which by reason of its descriptive or geographical meaning was 
not subject to the exclusive appropriation of any one. Plant Co. 
V. May Co., 105 Fed. 375, 44 C. C. A. 534 ; Computing Scale Co. v. 
Standard Computing Scale Co., 118 Fed. 965, 967, 55 C. C. A. 459 ; 
Yacuum Oil Co. v. Climax Refining Co., 120 Fed. 254, 56 C. C. A. 
90 ; Royal Baking Powder Co. v. Royal, 122 Fed. 337, 58 C. C. A. 
499. 

In Computing Scale Co. v. Standard Computing Scale Co., cited 
above, we said : 

"If the complainant has a technical trade-mark In the word 'computiiijr," 
its use by others will be restrained, for a wrongful Intent in so using it 
will be presumed. But when the word is Incapable of becoming a valid 
trade-mark, because descriptive or geographical, yet has by use eome to 
stand for a particular œaker or vendor, its use by another in this secondary 
sensé will be restrained as unfair and fraudulent compétition, and its lise 
In its priniary or comn:ion sensé confined in such a way as will prevent a 
probable deeeit by enabling one maker or vendor to sell his article as the 
product of another." 

The doctrine is well supported by the case of Elgin Watch Co. 
V. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 3'65. ^ 

In the case of Columbia Mill Co. v. Alcorn, 150 U. S. 461, 463, 
14 Sup. Ct. 151, 152, 37 L. Ed. 1144, it is said "that if the device, 
mark, or symbol was adopted or placed upon the article for the 
purpose of identifying its class, grade, style, or quality, or for any 
purpose otiier than a référence to or indication of its ownership, it 
cannot be sustained as a valid trade-màrk." ; 
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In Lawrence Mfg. Co. v. Tennessee M. Co., 138 U. S. 537, 547, 11 
Sup. Ct. 396, 400, 34 L. Ed. 997, the court said : 

"Nothing la better settled than that an exclusive rlght to the use o' words. 
letters, or symbols to Indicate merely the quality of the goods to which they 
are affixed eannot be acquired. And while if the pvimary object of the marK 
be to indicate origin or ownership, the mère fact that the article has ob- 
talned such a wide sale that It has also become indicative of quality Is uot 
of itself sufflcient to debar the owner from protection, and make it the com- 
mon property of the trade; yet if the devlce or symbol was not adopted 
for the purpose of indicating origin, manufacture, or ownership, but was 
placed upon the article to dénote class, grade, style, or quality, it eannot be 
upheld as teehnically a trade-mark." 

The case of Deering Harvester Co. v. Whitman & Barnes Ce, 
decided by this court and reported in 91 Fed. 376, 33 C. C. A. 558, 
involved substantially the question hère to be decided. There it 
was sought to appropriate a séries of letters and numbers used in 
connection with the différent parts of reapers and mowers as valid 
trade-marks. Relief was denied upon the ground that the primary 
design was to distinguish the several parts of such machines and 
facilitate the ordering of repairs for broken parts. 

In respect to the adaptability of the séries of numerals ahd letters 
there involved to point out origin of manufacture we said : 

"The clalm that inasmuch as thèse marks are found only in 'association' 
with machines which do bear the trade name or mark, or both, of the Deer- 
ing Harvester Company, they thereby serve to indicate that company as 
the conimoh source of ail articles having a like désignation, Is not suffi- 
cient to justify thelr appropriation as trade-marks. Any office which thèse 
marks perform as désignations of origin is purely accidentai. The fact that 
no two distinct parts in the same machine bear the same numerals is alto- 
gether persuasive of the fact that their purpose is not that of indicating the 
producer. Without explanation, such a multitude of différent marks would 
eonvey no meaning. When explained, as they always hâve been and always 
must be. the explanation Is that they are intended to designate size, shape, 
and place In the machine, and are to be used to distinguish one pièce or 
part from another having a différent function. This purpose does not tend, 
in any way but the most remote way, to Indicate the producer or maker. 
If each of such parts had some common symbol in addition to the varylng 
marks Indicating place and size and shape, we would hâve marks capable 
of the double duty clalmed for those actually used. The System of so deflii- 
ing the place, size, and shape of a part of a machine is not original with 
appellants. It is common to many other manufacturers. The purpose is to 
facilitate replacements." 

The cases of Humphrey Spécifie Co. v. Hilton (C. C.) 60 Fed. 
756, and Smith & Davis Co. v. Smith (C. C.) 89 Fed. 486, may be 
also consulted. 

Without deciding whether the adoption of a numéral with the 
alleged double purpose of both indicating origin and quality is 
fatal to the bill, it is enough for the purposes of this case to find, 
as we do, that the averments of this bill, considered as a whole, 
do not show a case of the use of a number or word or sign or 
symbol designed, "as its primary object and purpose, to indicate 
the owner or producer of the commodity, and to distinguish it from 
like articles manufactured by others." Mill Co. v. Alcorn, 150 U. 
S. 468, 14 Sup. Ct. 152, 37 L. Ed. 1144. Complainanfs numbers 
used in association with the name of the complainant subserved 
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110 purpose in indicating origin, for that was made plain by th-e 
name itself. Without the name of the maker, the number, es- 
pecially when one of a large number used severally in association 
with the sale of other articles having same origin, would be mean- 
ingless without explanation. The usual office of a number, whether 
one of a séries or one arbitrarily selected, is to indicate grade, 
quality, quantity, or some other characteristic. Thèse numbers 
having been adopted and use for the ordinary purpose of a numéral 
could point to origin only in a secondary way, and used in this 
sensé they are not good trade-marks. Neither is a case for re- 
straining the use of thèse numbers in their secondary sensé by 
the défendants. The labels themselves in shape, size, color of 
border, etc., are not the subjects of a monopoly. The use made 
of the numbers in question by défendants is descriptive wholly, 
for the only way in which it is shown that they are used by the 
défendants is in connection with their own corporate name upon the 
outside of packages of labels and* in catalogues. So far as they are 
descriptive of size, color, style, etc., and are used in this significa- 
tion only, they are open to use by any one. Averments that they 
hâve been used for the purpose of deceiving purchasers, defrauding 
the public, or injuring complainants are not borne out by the 
spécifie facts stated as to how défendants use said numbers. Such 
gênerai averments are epithetic, not spécifie, and are to be read in 
the light of the spécifie things stated, 
Decree affirmed. 

NOTE. — The following Is the opinion of tbe Circuit Court: 

SWAN, District .Tudgo. In this cause a decree sustaiuing a plea of res 
judicata and dismissing the bill was reversed and the cause remanded for 
further proceedings. Tbe défendant, without leave, filed a demurrer to the 
bill. Complainant bas practically waived this irregularity, saying: "We 
think this demurrer should be overruled because after a plea It should not 
bave been filed. But the bill sets forth our case, as we understand it, and 
we discuss the questions presented in the hope of securing an expression 
of opinion which wlll shorten, if not terminate, what bas proved to be a very 
long litigation." Complainant, premising that the only question presented 
Is whether the bill sets forth a cause of action, summarizes the grounds of 
demurrer into two propositions, viz. : "(1) That the bill does not set forth 
any valid trade-mark rights; (2) that the acts of the défendant set forth 
in the bill do not constitute unfair compétition in trade." To the discus- 
sion of thèse propositions complainant's brief is unreservedly addressed, 
and, in compliance with the suggestion of complainant, the questions wlll be 
disposed of upon the demurrer. 

The questions arising on this demurrer were e.xamlned at length and de- 
cided adversely to complainant upon a demurrer to a previous bill for in- 
fringement of trade-mark and to restrain unfair compétition, the allégations 
of which are substantially the same as those coutained In the présent bill, 
except as to the numerals chargea to hâve been used by défendant. Com- 
plainant appealed from a decree sustaining the demurrer to the flrst bill, 
but dismissed Its appeal and renewed the litigation, founding Its right to 
relief upon other numerals of Its order System. To the présent bill a plea 
of res judicata was sustalned, but on appeal this was held error for the 
reasons stated in Dennison Manufacturing Company v. Seharf Tag, Label 
& Box Company, 121 Fed. 313, 57 C. C. A. 9. 

The single point in judgment detormined by the Court of Appeals was the 
«uiflciency of the plea of res judicata. It held that the estoppel of the judg- 
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ment on demurrer to the fSrst blll "extended pnly to the exact point raised 
by the pleadings as described, 1. e., the use of the identlcal nuiuerals com- 
plaiued of in the flrst suit, and that the plea went to the whole bill and ail 
relief under it. It is therefore toc broad, and the court erred in sustainlng 
It." Complalnant submits some addltional authorities to those presented 
on the flrst demurrer, and thèse may be briefly consldered. 

Complainant's flrst contention Is: "(1) ïhe numbers constitute valid trade- 
uiarks. The allégations In regard to the mimerais involved are In part that 
they were arbitrarily selected to indieate origlu, that they hâve beeu cou- 
tinuoùsly used for many years as trade-marks, and that as trade-marks 
they hâve been known, respected, and availed of by the trade and the publie. 
The mère fact that the marks in question consist of numerals will hardly 
be used as justifying their appropriation by the défendant." 

To tbls proposition Gillott v. Esterbrook, 48 N. Y. 375, 8 Am. Rep. 553; 
Lawrence Co. v. Lowell Mills, 129 Mass. 325, 37 Am. Kep. 362; and other 
cases were cited. 

Again, * * * the bill allèges "that such number bas continuously 
and always, in addition to glyihg notice of and indicating origin of the label 
as beirig of your orator's manufacture, given notice of and indicated the 
color of border, size, and shape of the label." This, being admitted by the 
demurrer, it is claimed is décisive of complainant's right to the relief prayed. 

I cannot yield to tlie contention that the numerals alone constitute a trade- 
mark. It is well settled that "the oflnce of a trade-mark is to point eut dis- 
tinctively the origin or ownership of the article to which it Is afllxed, or, 
in other words, to give notice who was the producer. • * * In ail cases 
where rights to the exclusive use of a trade-mark are invaded, it is invaria- 
bly held that the essence of the wrong congists in the sale of the goods of 
one manufacturer or vender as those of another, and that it Is ouly when 
this false représentation is directiy or indlrectly made that party who ap- 
peals to a court of ecjulty can bave relief." Canal Co. v. Clark. 13 Wall, 
322, 20 L. Ed. 581 ; Manufaoturing Co. v. Traîner, 101 U. S. 54, 25 L. Ed. 993. 

It is as true of the use of the numerals in this case as it was of the let- 
ters claimed as trade-marks In the case last cited, that they do not "them- 
selves suggest anything and require explanation before any meanlug can be 
attached to them." 101 U. S. 55, 25 L. Ed. 993. They do not alone point 
to origin or complainant's ovcnership. They give that information only when 
preceded by the proper name "Dennisou's." By addlng that name they 
"give notice who was the producer." The vital part of the alleged trade- 
mark is therefore not the numéral but the name of the maker. The bill 
concèdes that the numerals themselves are but "short trade phrases betweeu 
buyer and seller," and, further, that they serve to desiguate to the manu- 
facturer the color and size of the labels desired by the customer. They 
bave no slgniflcance to the gênerai public outside the trade, nor even to those 
of the trade who are not customers of complainant. When coupled with 
defendant's name, and designated "Seharf's No. 2,004," etc., they warn the 
trade and the public of the origin and ownership, and proclaim that Scharf, 
not Denuison, is the producer. Liggett & Myers Co. v. Finzer, 128 D. S. 
184, 9 Sup. et. 60, 32 L. Ed. 395 ; Mfg. Co. v. Traîner, 101 U. S. 54, 25 L. Ed. 
993. 

Each manufacturer thereb,v notifies his customers that an order for labels 
of a given number will be fllled by labels of a certain color and size. 

There is nothing in Lawrence v. Lowell Mills Co., 129 Mass. 325, 37 Am, 
Rep. 362, nor in Gillott v. Esterbrook, 48 N. T. 374, 8 Am. Rep. 553, that 
sustains the proposition that numerals alone are valid trade-marks. The 
flrst case holds merely that numerals arbitrarily selected and used on goods 
in combination w^lth other devices to dénote the origin of the goods, and not 
theIr quality, are a valid trade-mark. In that case the numbers were asso- 
cia ted with designs stamped upon the goods of both parties, prominent fea- 
tures of which were an eagle and a scroll or wreath. "The only question," 
said Judge Coït in that case, "presented upon this report [of the .iudge who 
tried the cause], therefore, is whether the plaIntifC's stamp including the 
figures constitutes such ' a trade-mark as the law will protect. In the sec- 
ond case, as in the first, the numéral '303' was Impressed upon the article 



DENNISON MFG. CO. V. SCHAKF TAG, LABEL <fe BOX CO. 635 

of manufacture — tlie steel pen. The défendants made and sold a steel pen 
which in size, shape, color, pattern, flexlbility, and flneness of point so 
closely resembles the said pen of the plaintitc as to require an expert or 
adept to distinguish them in those respects." ïhere vvas also évidence of a 
studious imitation of the stamp of plalntifC ealculated to mislead, and of a 
striking similarity in the size and appearance of the boxes in which plaintiffi's 
pens were packed. 

It Is further said by Judge Coït : "The difBiculty of giving to bare numbers 
the effect of indicating origin or ownership, and of showiug that the numbers 
were originally designed for that purpose, was recognized in Boardman v. 
Meriden Britannia Co.. 35 Conn. 402 [95 Am. Dec. 270]. • * * The num- 
bers in that case, however, were associated with the name of the plalntifC, 
and with the form, color, and gênerai arrangement of the labels used, and 
\yere held by virtue of that connection to form an important part of the trade- 
mark Itself." 

In Shaw Stocking Co. v. Mack (C. 0.) 12 Fed. 707-711, Judge Coxe holds 
that "names, ciphers, monograms, pictures, and figures may be used" (as 
trade-marks). No authority, however, is cited which supports the broad 
proposition that numerals alone may be adopted as a trade-mark. The dé- 
cisions in 48 N. Y. (8 Am. Kep.), 3ô Conu. (05 Am. Dec), and 129 Mass. (37 
Am. Xtep.), which that case invokes, rest their conclusions upon the fact that 
the figures were part of the trade-mark itself, and evidenced, with other 
features of the trade-mark, the hitringement of complainant's rights. 

In Humphrey's Speciâc, etc., Co. v. Wenz (C. C.) 14 Fed. 250, referred to 
by complainant, It is not held that numbers alone "constitute a trade-mark, 
but the contrary. Judge Xixon's lauguage is : "Mère numbers ai'e never 
the objects of a trade-mark when they are allowed to indicate quality, but 
they may be where they stand for origin or proprietorship, in combination 
with words and other numerals." The great weight of authority dénies the 
sufficiency of numerals used descriptively to constitute a trade-mark. 

In Coats V. Merrick Thread Co., 149 U. S. 572, 13 Sup. Ct. 939, 37 L. Ed. 
847, it is said: "* * * It Is clear that no such monopoly trade-mark 
could be claimed of mère numerals used, and therefore not capable of ex- 
clusive appropriation because they represent the number of the thread, and 
are therefore of value as information to the public. * * • Clearly the 
plaintilïs cannot, as patentées, claim a monopoly of thèse numerals beyond 
the life of the patent ; and it is equally clear that when used for the purpose 
of imparting information they are not susceptible of exclusive appropriation 
as a trade-mark, but are the common property of ail mankind." The nu- 
merals used by complainant in this case are equally descriptive to customers 
of the sizes and colors of the labels made by complainant, and therefore not 
claimable as trade-marks. 

The same princiiile is applied to a somewhat différent state of facta in the 
Deering Harvester Co. v. Whitman, 91 Fed. 376, 380, 33 G. C. A. 558. 

In Une with the foregoing cases are Humphrey's Homéopathie Co. v. Hil- 
ton (C. C.) 60 Fed. 756, and Smith & Davis Mfg. Co. v. Smith (O. C.) 89 
Fed. 486. 

The System of complainant which substitutes the "short trade phrases" 
expressed in the numerals for a description by color and dimensions Is neither 
novel nor indication of original ownership, so as to be capable of exclusive 
appropriation. It is "a useful contrlvance for the dispatch of business" 
between the seller and his customer, but complainant's and defendant's nu- 
méral désignations of their respective labels do not convey the same informa- 
tion. Any one may use the System, which is oue of purely arbitrary nu- 
merals. Perris v. Hexamer, 99 U. S. 675, 25 L. Ed. 308. 

2. Does the blll state a case of unfair compétition In trade? As any one 
may make and sell labels of any size, shape, and color — when at least the 
design or configuration is not protected by patent — and as it Is not clalmed 
that in elther of thèse features complainant's labels départ from types com- 
mon to trade, It is not apparent how the défendant ean be guilty of unfair 
compétition by employlng the same numerals as complainant as "short trade 
phrases" to designate to its customers the size and colors of Its manufactures. 
It is not charged that it represents to the public that its goods are made 
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by complalnant In any other manner or by any other means than by the 
adoption of the short phrase System, which Is not original witb complalnant, 
but oia, well known, and wldely used. The name of each manufacturer 
notifies the origin or ownership of the goods. The charge that the numéral 
Is used "fraudulently" "Is not materlal," as la said in Globe Wernlcke Co. v. 
Fred Macey Co., 119 Fed. 704, 56 C. O. A. 304, whIch présents a striking 
parallel to complainant's contention, "if the complalnant has a right to do 
that which is complained of." The défense hère is Inflnitely stronger than 
in that case, in that the complainant's grievance is not that Its manufactures 
are simulated, but only that its numerical System of designating its wares 
to customers is utilized by défendant with its customers for a like purpose — - 
as a "Bhort trade phrase" denoting the slze and color of label required or 
sent. If the public hâve been misled Into the purchase of defendant's labels 
for complainant's, as the bill charges, when the catalogues and packages 
of each party plalnly announce the manufacturer's name, the fault is that 
of the purchaser and the error gives no right to équitable relief. Globe 
Wernlcke Co. v. Fred Macey Co., supra. 

The insistence of complalnant that the use by défendant of the same num- 
bers to designate the same sizes and colors of labels as those which com- 
plalnant employa for its sizes and colors is xinfair compétition does not dif- 
ferentiate the case made by the présent from that set up in the former bill. 

For the foregolng reasons and those given for sustainlng the demurrer to 
the Srst bill the demurrer is sustained and the bill dismissed, with costs. 



iETNA INDEMNITY CO. v. LADD et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 6, 1905.) 

No. 1,106. 

1. AssiGNMENTs—CoNSTBtrcTioN— Opération. 

General agents of a surety company were authorlzed and directed by 
thelr principal to require any contracter for which it beeame surety to 
transfer to It his plant whenever he beeame unable to carry on the con- 
tract, in order that the surety company might prosecute the same to 
completion. A contracter for which the company beeame surety beeame 
flnancially embarrassed and unable to successfuUy prosecute its contract. 
Thereupon the gênerai agents, by légal proceedings and arrangements, 
with the contractor and its creditors, took possession of the plant and 
entered on the completion of the contract. They also procured an ad- 
vancement of money on the contract from the obligée. The instrument 
executed by the contractor to the surety company recited that the contract 
was asslgned as security for the payment of such sum of money. The 
surety company did not In any way repudiate or disafflrm, but, rather, 
recognized, the acts of its agents in the premises. Held that, notwith- 
standing the récital in the instrument of assignment, the transaction in 
fact constltuted an absolute assignment of the contract, and not merely 
an assignment for security. 

2. Pbincipal and Agent— Atjthority dp Agent— Répudiation. 

The act of a principal In protesting its gênerai agent's draft for funds 
to be used on contraets undertaken by the agent dld not constitute a ré- 
pudiation of the action of the agent in assuming the contract, but was a 
ratification thereof, where the only reason asslgned for dishonorlng the 
draft was that the funds were not needed. 

S. APPEAIf— Hahmless Ebbob. 

Where a wltness had testifled that defendant's agent had been carrylng 
on the work on certain contracta, and that a subagent, as trustée, had 
been in immédiate charge of the work, the refusai of a motion to exclude 
further testlmony that the wltness believed that the contract was com- 
pleted by the subagent as trustée for défendant was, if error, harmless. 
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4 PaîNCTPAI, AND AgEN1>— AUTHOEITT OF AGENT— EvIDENCT—TKSmtOWT Of 

Agent. 

An agent may testlfy tbat he acted for and In behalf of his principal 
In borrowing money, but sucb testimony does not bind hls principal or 
préjudice Its rlghts. 

[Ed. Note. — For cases In point, see vol. 40, Cent Dig. Principal and 
Agent, §§ 39, 40, 413-416.] 

B. MONET Lknt— Evidence— Vabiance. 

Under a complaint alleging merely the advancement of money to de- 
fendant for its use and benefit, a bond executed by défendant to plaintifC, 
reciting defendant's necd of the money, and tbe advancement of the same 
by plaintift, Is admissible to show tbe nature of tbe transaction betvï'een 
tbe parties. 

C PiEAniNo — Election— ErFECT. 

Where a complaint was in two counts — the flrst for money lent, and 
the second on a bond given to secure the payment of such money— an 
élection to stand upon tbe first count did not constitute a waiver of the 
right to use the bond in évidence if it became necessary or proper to do so. 

7. Pbinoipai. and Stjeett— Actions— EviDBNCK—JuDGMENTa. 

In an action agalnst a surety to recover money loaned to It to complète 
contracts on the principal'a becomlng unable to perform tbe same, the 
record of a Judgment, to whlcb the surety appeared to be a party, was 
admissible, where it tended to show that the surety assumed to own 
and hâve possession of the property and plant of its principal. 

t» AppeaIt— Questions not Raised Below. 

An objection that the transcrlpt of a judgment Introduced in évidence 
was not properly certifled cannot be first raised on appeal. 

•. PuiNcrPAi, AMD Agent— Authobitt of Agent- iNsiBUCTiosa. 

On the issue of the authority of the gênerai state agent of a surety 
Company, a charge deflning a gênerai agent as one empowered to transact 
ail his prlneipars business vi'as not misleading, as tbe jury must bave 
understood it to refer only to the kind of business wbich the surety Com- 
pany was authorized to transact 

10. Sams. 

Third persons acting In good falth are Justifled in relylng upon the 
apparent authority of one held out as the gênerai agent of his principal, 
notwithstanding secret instructions and restrictions placed by the prin- 
cipal upon such authority. The principal is bound for the acts of the 
gênerai agent within the scope of his apparent authority, even though 
■uch acts are not reported by the agent to the principal. Such third per- 
sons may assume that the agent wlll promptly communlcate to the prin- 
cipal ail dealluKs entered into by him on the prlneipars behalf. 

U SAMB— INBTEUCTIONS— INCONSISTENCT. 

On the Issue of the authority of the gênerai agent of a surety company, 
the court charged that third parties cannot rely on the agent's assumption 
of authority, but must, at their péril, observe that the agent keeps within 
his powers, and that if plalntlfTs loaned money to defendant's agent, and 
the agent dld not hâve authority to borrow the money, the verdict must 
be for défendant This instruction was qualifled by a further charge 
that It was the agent's duty to protect their prlneipars interests, and 
whether, In the discharge of that duty, they were warranted in borrowing 
the money, was a question for the jury, and, if they were so warranted, 
the verdict should be for plalntiff. SelA, that the qualification of the 
Instruction was not «rroneous or Inconsistent with the instruction quali- 
fled. 

UL TeiaIt— BiBECTED Vebdictb— Test of Peopbiett. 

The test to détermine whether a case shall be taken from the jnry is 
whether or not the undisputed évidence is so conclusive that the court 
would be compelled to set aside a verdict rendered in opposition to it 
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13. Principal and Agent— Acts or Agent— Ratification— Uvidence—Ques- 

TIONS FOB JUBY. 

In an action agalnst a surety company to recover money loaned to It 
through its gênerai agent, évidence heUl sufllcient to authorize the sub- 
mission to the jury of the issue of ratification by the surety company of 
the agent's act In borrowing the money. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 
See 128 Fed. 298. 

The JBtna Indemnity Company, the plalntilï In error, a corporation organ- 
ized under the laws of the state o( Connectlcut, having among other powers 
that of prosecuting a gênerai surety business, and, as surety, to exécute ail 
classes of bonds and undertakings, including contractors' bonds, had prior 
to March, 1902, complied with the laws of the states of Washington and Ore- 
gon regulatlng foreign surety companies, and, through its agents, Clemens & 
O'Bryan, of JPortland, Or., was engagea in the surety business in both said 
States. On Jànuary 7, 1902, the board of directors of the plaintifC in error 
had passed the following resolution: "Voted: That W. J. Clemens be and he 
is hereby appointed attorney in fact for thia company, and that he be and 
he is hereby authorized and empowered to exécute and deliver and attach 
the seal of the company to any and ail bonds and undertakings for or on be- 
half of the company in the business of guaranteeing the fldelity of persons 
holding places of public or private trust and the performance of contracta 
other than însurance pollcies, and executing or guaranteeing bonds and under- 
takings required or permitted in ail actions or proceedings or by law re- 
quired." On April 2, 1901, the board of directors passed the following resolu- 
tion: "Voted: That W. J. Clemens and J. H. O'Bryan be and they hereby 
are appointed résident assistant secretaries of thls company at Portland, 
Oregon, and that each one of them be and he is hereby authorized and em- 
powered to exécute and deliver and attach the seal' of the company to any 
and ail bonds and undertakings for or on behalf of the company in its business 
of guaranteeing the tidelity of persons holding places of public or private 
trust and the performance of contracts other than Insurance policles, and 
■executing or guaranteeing bonds and undertakings required or permitted in 
ail actions or proceedings or by law required, such bonds and undertakings, 
however, to be attested in every instance by W. W. Cotton, attorney In fact." 
On April 29th the plaintifC in error executed to their agents the following 
certificate: "This is to certîfy that Clemens & O'Bryan of Portland, Or., are 
hereby appointed agents for the ^tna Indemnity Company, and are authorized 
to perform ail acts and duties Incidental to such appointment." Clemens & 
O'Bryan, as such agents, had the power to appoint and did appoint their sub- 
agents at différent eities in Oregon and Washington. Their subagents so 
appointed at Tacoma were Seeley & Co. Clemens & O'Bryan had been in- 
structed by the plaintifC In error. In cases where the latter became surety for 
contractors, to take from such contractors collatéral agreements or counter 
agreements çxecuted in its own favor and for its own protection, and, in cases 
where such contractors became unable to complète or carry on their contracts, 
to take assignments of such plant as they might own, in order that the plain- 
tifC in error might use the same in the prosecution of such contract to comple- 
tlon. 

The Hardy Shipbuilding Company, a corporation of the state of Washing- 
ton, was operating a shipbuilding plant at Tacoma. It was about to enter 
Into contracts with the flrm of Sudden & Christensen, of San Francisco, for 
the construction of a barkentine afterwards known as the "John C. Meyer," 
with A. W, Horn for the construction pf a steamboat afterward known as the 
"Georgia," and with the Pacific Cold Storage Company for the construction 
of a barge. Bonds for the fulfiUment of thèse contracts were required by 
Sudden & Christensen In the sum of $15,000, by A. W. Horn in the sum of 
$10,000, and by the Pacifie Cold Storage Company in the sum of .$2,000. The 
Hardy Shipbuilding Com^jàny made application to Seeley & Co., subagents 
of the plalntlff In error, requesting that the latter become surety upon such 
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bonds. The application was transmltted to Clcraens & O'Bi'van, the gênerai 
agents ; and, in considération of a preuiium of 1 per cent. paiU on the aiiiount.s 
of said bonds, the plaintifi: in error became tUe surety, and guarautied in 
those amounts the performance of said contracts. ïbe Hardy Stiipbuilding 
Company executed to the plaintiff in error in each case the counter agree- 
ment so provided for, in whlch It âgreed, among other things, that, in case 
it became unable to complète its contracts, It would assigii its plant and 
property to the plaintiff in error, in order that the latter might prosecute 
such contracts to conjpletion, and it authorized the latter to receive ail de- 
ferred payments in the event of such breach of contract or default on its 
own part. The applications, bonds, and counter agreements were forwarded 
by Clemens & O'Bryan to the home office of the plaintiff in error. About 
May 13, 1902, Ciemens & O'Bryan were notilled by their subageut at Taconia 
that the Hardy Shipbuilding Company wa.s in trouble. On the day foUowing, 
Mr. O'Bryan went to Tacoma, and there ascertained that there were out- 
standing pay checlcs on the April pay roll of tlie shipbuilding company of 
about $5,000, payable on May lOtb, and that there were no funds available 
to pay the same. On examining the books of the shipbuilding company, and 
upon the représentations of Mr. Hardy that the embarrassmeut was tem- 
porary only, be telegraphed to Sudden & Christenscn, of San Francisco, re- 
questing them to malîe an advance of $6,000 upon the next payment to fall 
due upon the John C. Meyers contract. Sudden & Christenscn answered that 
they would do so upon the authority of the JEtnn ludemuity Company, which 
autbority was accordingly given by Clemens & O'Bryan, as gênerai agents 
of that company. A représentative of Sudden & Christensen met Mr. Seeley, 
the subagent, and Mr. O'Bryan and Mr. Hardy, in Tacoma, on May 16th. 
O'Bryan presented an order which had been given him the day before by the 
Hardy Shipbuilding Company, addrcssed to Sudden & Clu-istensen, and re- 
questing them to pay as follows: "Please pay the $6,000.00 that you hâve 
to-day consonted to advance on barkentine contract to the iEtna Indemnity 
Company, who will dlsburse the money in payment for labor and material 
thereon." Sudden & Christensen thereupon paid to O'Bryan the .■jîO.OOO, and 
the money was deposlted in a banlv at Tacoma to the joint crédit of the plain- 
tiff in error and the Hardy Shipbuilding Company. The board of trustées 
of the Hardy Shipbuilding Company had on May 15th adcpted a résolution 
reeitlng the facts In the case, and thus concluding: "Be it resolved: That 
the président and secretary of this company be, and they are, hereby author- 
ized to exécute in the name of the company an assignment of the interests 
of this company of the aforesaid contracts as seeurity for the payment of 
the said sum of six thousand dollars." On May IRth the shipbuilding com- 
pany executed to the plaintifC In error an as.signment of ail its right, title, 
and Interest in the three contracts. O'Bryan then [nit Seeley & Co. in charge 
of the plant and the unfinished vessels, and returned to Bortland. On May 
27th Clemens & O'Bryan wrote to the plaintiff in error in regard to the em- 
barrassmeut of the shipbuilding company and its unfinished contracts ; statiug 
that. In their opinion, there was a profit In each contract, and added: "How- 
ever, as we helped them ont by giving our authority to Sudden & Christensen 
to make an advance payment, we took an assigmnent of ail their contracts, 
copy of which we enclose herewith, and at the sau:o finie, until thèse contracts 
are finished, ail money of the firm is deposlted in the name of tlie Hardy 
Shipbuilding Company and the .iBtna Indemnity Company, and ail checks are 
Bigned by Mr. Hardy, Président of the Shipbuilding Company, and counter- 
Blgned by our Tacoma agent, Mr. Seeley, and every check must show for just 
what contract it Is for." On Jmie lOth the plaintiff In error wrote, acknowl- 
edging the receipt of that communication. BYom and aftor May lOth, Seeley 
continued in possession and charge of the shlpyard and the work on the 
vessels covered by the three contracts. 

About the middle of June, one Ralph W. Smith, who held a chattel mort- 
gage on the shipbuilding plant, proceeded to foreclose it, and placed the sberiff 
- In charge of the yard, thereby causing the work therein to cease. Thereupon 
Mr. Clemens Induced the Pacific National Banlî, which held a mortgage on 
the real estate of the yard, to Institute a foreclosure suit. The suit was 
begun, Smith was made a party défendant, and sale under his chattel mort- 
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gage was enjolned. By tlie authority o£ Clemens & O'Biyan, the flrm of 
liemington & Reynolds appeared as attoriieys therein for the plaintift" lu 
errer, and flled in its name a complaint in intervention, in which it was 
alleged as foUows: "ïhat on or about said lôtli day of May, 1902, pursuant 
to and In accordance with the terms and provisions o£ the hereinbefore de- 
scribed agreement set eut in paragraph 15 o£ this complaint, the said Hardy 
Shipbuilding Company and John B. Hardy, being unable to carry on the atore- 
mentioned contracta, or elther of them, did duly assign, transfer, and set 
over to the said intervener both of the said sliipbuilding contracts, together 
with the said shipbuilding plant, including ail said shops, machines, tools, 
imi>lements located on the premises hereinbefore deseribed, and on or about 
said 15th day of May, 1902, did place the said intervener in possession of 
the said real estate, and did duly deliver to said Intervener the actual, exclu- 
sive, undisputed, open, notorious, and visible possession of ail shops, Imple- 
ments, tools, machines, materials, and supplies, and ail personal property of 
every nature, kind, or description, located on the" real estate above deseribed, 
and ever since said date the said plalntifC In intervention has beeu in the 
open, notorious, and exclusive possession and control of ail of said real estate 
and Personal property, for the purpose of completing the said ships, in pur- 
suance of and according to the terms of the said collatéral agreements here- 
inbefore set forth." On June 24th a stipulation was flled in said foreclosure 
suit whereby It was agreed between the parties thereto that the temporary 
recelver therein forthwith turn over ail the personal property ta his posses- 
sion to Claude M. Seeley, as trustée for the Intervener, and on June 25th 
an order was entered in said suit according to such stipulation. Seeley there- 
after continued to operate the shipyard as before. On July 7, 1902, Clemens 
& O'Bryan reported to the plaintifC In error the facts of the foreclosure suit 
as follows: "More than a week ago the writer was called to Tacoma owing 
to some complications which had arlsen and which should not hâve arisen. 
The party holding a chattel mortgage had made an agreement with the Hardy 
Shipbuilding Company, by which the plant was not to be disturbed and thèse 
contracts were to be completed. However, the man by the name of Ralph W. 
Smith, who it now turns ont, was the gênerai agent of the American Bonding 
Trust Company, appeared on the scène and decided that, Inasmuch as we 
had thèse contracts on our hands, It was a good time for hlm to get his 
money out of the plant. ïhe plant, by the way, is easily worth $80,000.00 
and had Mr. Smith left us alone, we would hâve had no difflculty in com- 
pleting our contracts without loss. On arrivlng in Tacoma, we found that 
Mr. Smith had foreclosed his chattel mortgage and had the sherifE in posses- 
sion of the plant. He informed us that unless we paid ofC his claim, he would 
ordor the place shut down. After endeavoring to make some arrangement 
with him, by which the plant eould continue, we found that he was a very 
unrellable man, and his statements could not be depeuded on. While nego- 
tiations were pending, he ordered the sherlfiC to close down the shop. The 
writer then Interested the Pacific National Bank, which bank is a branch of 
our Ladd & Tilton Bank, and got them to foreclose their real estate mortgage, 
asked the court for a temporary injunction and restraining order to keep 
Smith from selling some of the real estate. We then flled an attachment 
suit, asked for a recelver, got another flrm to attach them, finally secured 
a temporary recelver, and when Smith fouud we had matters ail tied up, he 
stipulated with us to the end that we now hâve the record title to the whole 
plant and hâve praetically made arrangements to sell the plant, together with 
our contracts, one of which is about completed. We will corne out even, 
with ail expenses of adjustment and attorney's fées paid. Will advlse you 
more in détail shortly. The writer had to remain in Tacoma for over a week, 
and consequently things hâve piled up some. We neéded the counter-agree- 
ments very much so that we could hâve put them on record; as we did not 
hâve them, we had to make other arrangements to secure possession of the 
plant, and did so. We hâve left uo stone unturued and are absolutely secure 
from everybody. In order to get the Klngsford Foundry and Machine Work» 
to releaaé some of the machlnery to us, which had been shipped the Hardy 
Shipbuilding Co., we told them we would pay the freight, as we had taken 
oveP the contracts and moneys on hand. What we wanted them to do was 
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simply to advlse the Northern Pacifie Rallroad to release the machlnery on 
payment of the frelght. But It seems the agent signed his name and did not 
make this telegram clear. Howeyer, the matter bas ail been settled satis- 
factorily." 

In the meantlme the boîlers and englnes for the steamboat Georgia arrived 
In Tacoma. The Klngsford Foundry & Machine Works, the makers of the 
machlnery, had notifled the rallroad company not to dellver the same until 
Its blll of some $6,000 was pald. There was no money to meet the bill. Mr. 
Clemens went to the défendants In error ; told them tliat the plaintifC in error 
had taken over the oontraets of the Hardy Shipbuilding Company, and that 
some money was needed at once In order to get the machlnery for the Georgia, 
and to carry on other work In anticipation of the next payment to be made 
on the contracta. On June 24th the défendants In error agreed to advance 
sums of money up to $10,000 — the same to be repald ont of moneys derived 
from the contracts or otherwlse — and on that date they advanced ÇO.SOO 
npon the agreement. The money was sent by Clemens & O'Bryan to Seeley, 
at Tacoma, who paid the bill of the machine works, amounting to more than 
$6,000, and applied the remainder upon the pay rolls for work donc on the 
Georgia and the John C. Meyers. On July 9th the défendants In error ad- 
vanced an addltlonal sum of $3,000 to Clemens & O'Bryan, and that suni 
was paid on account of labor and supplies to the John C. Meyers and the 
Georgia contracts. Later it appeared that the Hardy Shipbuilding Company 
had not informed Clemens & O'Bryan of Its true condition, and that other 
bills for materials and supplies remalned outstanding and that the contracts 
were being completed at a loss. On August 4th Clemens & O'Bryan wrote 
to the plaintifC in error as follows: "What we meant to say In our last letter 
was that we would complète thls contract to the best of our ability, and we 
had the record tltle to the plant In the name of Seeley & Company, trustée 
for the .(Etna Indemnlty Company, and arrangements hâve been made for 
the sale of thls plant for enough to pay for any Indebtedness and any loss 
on the contract and It now appears that there will be a loss, and to pay our 
nxnenses in the matter, whlch were qulte heavy, owing to the necessary law- 
suits to obtain possession of the property, we are havlng to advance some 
money to complote the contract and are having a detailed statement of the 
amount and situation prepared and wlll forward them to you shortly." On 
August 5th Clemens & O'Bryan wrote the plaintlfif In error as follows: "But 
the thing that troubles us Is that we wlU hâve to put up some more money 
in order to carry the work along, as everything we buy we seem to hâve to 
pay cash for, and, of course, we bave to keep the labor pald up." On Septem- 
ber 19th the plalntifE In error telegraphed to the défendants In error: "Copy 
obligation dated June 24 purporting to bind thls company, just received. You 
are hereby advlsed same Is not valld." On the followlng day the défendants 
in error telegraphed to the plalntlflf in error In answer thereto as follows: 
"Telegram yesterday received. Do we understand that you repudiate the 
actions of your agents Clemens & O'Bryan in their deallngs with us in your 
behalf?" No answer was sent to thls Inquiry. Purther facts pertinent to 
the assignments of error are stated herelnafter In the opinion. On November 
29, 1902, the défendants In error brought the présent action against the 
plaintifl In error to recover upon the bond so executed on June 24, 1902, 
whlch bond reads as follows: "Know ail men by thèse présenta, that the 
^tna Indemnlty Company, a corporation created and existlng under the laws 
of the State of Connecticut, and whose principal office is located at Hart- 
ford, Conn., Is held and flrmly bound unto Ladd & Tilton, Bankers, of Port- 
land, Oregon, In the fuU and just sum of ten thousand dollars (10,000.00) 
good and lawful money of the United States of America, to the payment of 
which sum, well and truly to be made, the sald JEtna. Indemnlty Company 
binds Itself, its successors and asslgns, jointly and severally firmly by thèse 
présents, signed sealed and dated thls 24th day of June, A. D. 1902. Whereas, 
the .^tna Indemnlty Company, owlng to the fallure of John B. Hardy and 
the Hardy Shipbuilding Company, to complète two contracts, viz.: One to 
bulld a barkentine for Sudden & Christensen, and one to bulld a steamer for 
Captain Horn, Is now completlng laid contracts, and it becomes necessary to 
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furnlsh money for the prosecutlon of the work, payment o£ materials and 
other mlscellaneous items, and Ladd & Tilton, Bankers, are advaneing on 
aceount of the aforesaid contr^ets, money, not to exceed In the aggregate 
principal and interest, ten thousand dollars ($10,000.00). Now, therefore, if 
the said money shall be repaid ont of the money received for the aforesaid 
oontracts or in any other manner, then this obligation shall be void : other- 
wise to remaln in full force and efCect." And the défendants in error, in 
their complalnt, alleged that in conformity with said bond they had advanced 
to the plaintiff in error, by Clemens & O'Bryan, its gênerai agents, on Juue 
24, 1902, the sum of iJCSOO, and on July 9, 1902, the further sum of .$3,000, 
ail of which moneys were expended by the plaintiff in error upon said vessels, 
and were necessary for such purpose. The plaintiff in error answered, deny- 
ing that it had executed said bond or that it was liable thereon. The case 
was tried before a jury, and a verdict was returned for the défendants in 
error for the sum of $9,500, with interest thereon, upon which judgment was 
entered by the court. 

Campbell & Powell and Frederick V. Holman, for plaintiff in 
error. 

Williams, Wood & Linthicum and W. C. Bristol, for défendants 
in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is assigned as error that the trial court permitted. the witness 
Clemens to testify that the money received from the défendants in 
error was paid out for the benefit of the plaintiff in error on con- 
tracts for which it had become surety, and which had been assigned 
to it. It is urged that the contracts had been assigned merely as 
security for an advancement of $6,000 by Sudden & Christensen to 
the Hardy Shipbuilding Company, and for no other purpose. It is 
true that the assignment, in its terms, recites that it was made as 
security for the payment of said sum of $6,000. But from and after 
its date, the évidence shows, it was in fact treated by both the par- 
ties thereto as an absolute assignment for the benefit and protec- 
tion of the plaintiff in error. Clemens & O'Bryan, the gênerai 
agents of the plaintiff in error, had gênerai authority to require any 
contractor for which it became surety to transfer to it his plant 
whenever he became unable to carry on the contract, in order that 
the surety Company might use the same in the prosecution of the 
contract to completîon. On March 6, 1902, the plaintiff in error 
had written to its gênerai agents as follows : 

"When executing bonds of this character, you must always bear in mind 
that the Surety Company signing such a bond becomes a co-eontractor, and 
In the event the contractor defaults on any part of the work, the Company 
must step in and complète it or else stand the loss." 

On April 25, 1902, it had written its gênerai agents in référence 
to another bond as follows: 

"At any time should you percelve Indication that the work is not progress- 
Ing in a satisfactory manner, we shall rely on you to take immédiate steps 
to protect our interests." 
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On the same date, in référence to another bond, it had written : 

"If, at any tlme, there should be an indication that the work is not pro- 
gresslng to the satisfaction of the obligée, klndly take immédiate steps to 
safeguard our Interest" 

On June 16, 1902, it had directed its agents to take whatever ac- 
tion may be necessary in the premises "to save us from any ulti- 
mate loss." There were other communications of a similar nature, 
ail tendingto show that the plaintiff in error at ail times had in con- 
templation the contingency of assuming the completion of any of the 
contracts upon which it was surety, whenever it became necessary to 
do so for its own protection, and that it looked to its gênerai agents to 
act for it in that capacity. Evidence went to the jury tending to show 
that the home office was advised of the actions of its gênerai agents in 
carrying on and completing the contracts. Thus on May 2,7th the 
agents wrote, notifying the company of the advance made by Sudden 
& Christensen and the assignment of the contracts. They added : 

"Until thèse contracts are flnished, ail money of the flrm is deposlted In the 
name of the Hardy Shipbuilding Company and the iEtna Indemnlty Company, 
and ail checks are sigued by Mr. Hardy, président of the Shipbuilding Com- 
pany, and countersigned by our Tacoma agent" 

On July 7th they wrote : 

"We now bave the record title to the whole plant, and hâve practically made 
arrangements to sell the plant, together with our contracts. * * * In order 
to get the Kingsford Foundry & Machine Works to release some of the ma- 
chinery to us, which had been shipped the Hardy Shipbuildiug Company, we 
told them we would pay the freight as we had taUen over the contracts and 
moneys on hand." 

On August 4th they wrote: 

"What we meant to say in our last letter was that we would complète this 
contract to the best of our abllity," 

On August 5th they wrote: 

"But the thing that troubles us is that we will bave to put up some more 
money In order to carry the work along as everythiug we buy we seem to hâve 
to pay cash for, and of course we bave to keep the labor paid up." 

During ail this time no answer was made by the plaintifï in error 
disaffirming any of the acts of its gênerai agents. It is true that on 
or about August 21st it protested its gênerai agent's draft of $5,000 
to be used on the contracts, but on August 23d it explained its ac- 
tion in 50 doing by telegraphing to its agents as follows : 

"SufBcient money appears to be left to complète Hardy contracts. You must 
arrange for advances from the owners." 

This answer, so far from repudiating the action of the gênerai 
agents in assuming the contract, was clearly a ratification thereof, 
since the only reason assigned for not advancing the money was 
that it was unnecessary to do so. On August 25th the agents tele- 
graphed to the plaintifï in error as follows : 

"Ladds Bank advanced money for materlal and labor. Owners scared, 
won't pay anything. Bank Insista immédiate payment Must shut down 
Works." 
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To thîs the plaintiiï in error replied : 

"Prorate payment due among materialmen, authorlzlng owners to pay them 
direct" 

On August 26th the plaintiflE in error wrote the gênerai agents as 
follows : 

"We wUl be pleased to hâve you forward a report showlng Just what por- 
tion of the work has been completed, together wlth the paymenta made, also 
the date of the letter and advlce as to whether such payments hâve beau prop- 
erly applied In settlement of bllls for labor and materials." 

Further correspondence followed, but in none of it did the plain- 
tiff in error deny the authority of its agents to assume the comple- 
tion of the contracta. We find no error, therefore, in the ruHng of 
the court admitting in évidence the testimony so objected to. 

It is contended that the court erred in permitting the witness 
Clemens to answer the question, "By whom was the boat Georgia 
completed?" to which he answered, "The boat was completed by 
Mr. Seeley, trustée for the ^tna Indemnity Company, as we be- 
lieve." It is urged that, in so answering, the witness stated a légal 
conclusion, and that the court should hâve sustained the motion of 
défendant in error to strike out the answer. The question so pro- 
pounded did not necessarily call for an answer stating a légal con- 
clusion. The witness had previously testified that Clemens & 
O'Bryan had been carrying on the work on thèse contracts, and 
that "Mr. Seeley, trustée, had been in charge of the plant at Ta- 
coma." In answering that the work was completed "by Mr. See- 
ley, trustée for the ^Etna Indemnity Company, as we believe," he 
was but stating his understanding of the capacity in which he and 
his partners had acted in completing the contract. If it was error 
to deny the motion to exclude the testimony, it was harmless error, 
which could not hâve prejudiced the plaintiflF in error. 

Of similar import is the assignment that the court erred in per- 
mitting the witness Clemens to testify in answer to the question on 
whose behalf the additional sum of $3,000 was obtained from the 
défendants in error, to answer, ".(Etna Indemnity Company." It 
was proper for the witness to testify in what capacity he was act- 
ing in obtaining this money, for whom he acted when he borrowed 
it, and his understanding of the relation he bore to the transaction. 
His statement could not bind the plaintiflE in error, nor préjudice its 
rights. 

It is assigned as error that the court admitted in évidence the 
bond which was executed to the défendants in error at the time 
when they made their first advance of money to be expended on the 
contracts. The complaint in the présent action contained two 
counts. In the first it was alleged that the plaintifï in error ap- 
plied to the défendants in error for moneys wherewith to pay for 
material and laborers, and that in accordance therewith the money 
had been advanced to the use and benefit of the plaintifï in error. 
In the second count the défendants in error declared upon the bond. 
At the beginning of the trial, counsel for the plaintiiï in error mov- 
ed that the défendants in error be required to elect on which cause 
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of action they would stand. The motion was allowed, and the de- 
fendants in error elected to stand upon the first. It is urged that 
thereby they abandoned ail cause of action, if any they had, on the 
bond, and waived ail rights thereunder, and that therefore the bond 
became inadmissible in évidence for any purpose. But it appears 
that on the cross-examination of the witness Clemens the plaintiff 
in error drew out the fact that a bond had been given, guarantying 
the money so loaned, and that in addition thereto the notes of Clem- 
ens & O'Bryan had been required by the défendants in error, and 
that the notes had not been paid. It was upon the redirect exam- 
ination of the witness that the défendants in error ofïered the bond 
to show what the transaction was, since that instrument represent- 
ed in its récitals that the ^tna Indemnity Company was assuming 
to complète the contracts; that it needed money, and was about 
to obtain the same from défendants in error. We think it was clear- 
ly adrhissible as showing the nature of the transaction between the 
parties, and upon what the défendants in error acted. By electing 
to stand upon the first count of their complaint, the défendants in 
error cannot be said to hâve waived ail right to use the bond in évi- 
dence whenever it became proper or necessary to do so. 

It is contended that the court erred in admitting in évidence the 
transcript of the proceedings in the superior court of the state of 
Washington, in and for Pierce county, in the suit instituted by the 
Pacific National Bank to foreclose its mortgage on the plant of the 
Hardy Shipbuilding Company, in which suit the plaintifï in error, 
by Remington & Reynolds, appeared to be an intervener. Objec- 
tion to the transcript was made on the ground that it was incom- 
pétent, irrelevant, and immaterial, and because no authority was 
shown in Remington & Reynolds to act for the plaintifif in error. 
The transcript was ofïered in évidence at the close of the déposition 
of F. S. Blattner, a witness for the plaintiff in error. He had de- 
posed, without objection, that, in the litigation so ref erred to, 
"Remington & Reynolds represented the iEtna Indemnity Com- 
pany." When the transcript was offered in évidence by défend- 
ants in error, the court inquired whether Remington & Reynolds 
were employed by the Company or by the gênerai agents, to which 
counsel for the défendants in error replied, "It does not say in that 
déposition." Counsel for the plaintifï in error contended that it 
could not be shown that authority was given by any one but 
Clemens & O'Bryan. The court admitted the transcript in évidence, 
but stated to couns»' for plaintifï in error, "You may show, if you 
can, afterward, that the parties who acted for the ^Etna Indemnity 
Company derived their authority from thèse same agents." Coun- 
sel for the plaintifï in error complied with this suggestion by intro- 
ducing the testimony of Mr. Pegram, the secretary of the plaintifif 
in error, who testified that no one was authorized to appear for the 
plaintifï in error in that litigation. No motion was made to strike 
the transcript from the record at any subséquent time. When it 
was afterward read to the jury, objection was made, not on the 
ground that the attorneys assuming to represent the plaintifï in er- 
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ror therein had no authority to do se, but on the ground that the 
transcript itself was incompétent, irrelevant, and immaterial évi- 
dence. From the record as it cornes to us, we cannot say that the 
court erred in ruling as it did when the transcript was first offered 
in évidence, supported as the transcript was at that time by the 
statement of the witness for the plaintif? in error that Remington 
& Reynolds appeared in the Utigation as its attorneys, nor in sub- 
sequently permitting the transcript to be read to the jury, for the 
évidence so offered was not incompétent, irrelevant, nor imma- 
terial, since it was a judgment record to which the plaintifï in error 
appeared to be a party, and it tended to show that at the time of 
that litigation the plaintifï in error assumed to own and to hâve 
possession of ail of the property and plant of the Hardy Shipbuild- 
ing Company. Again, while no direct authority from the plaintifï 
in error to the attorneys who appeared for it in that suit was shown, 
it was proven that on July 7th the plaintifï in error was advised 
of that litigation, and was informed that Clemens & O'Bryan had 
induced the Pacific National Bank to bring its foreclosure suit, and 
had, on behalf of the plaintifï in error, filed an attachment suit there- 
in, asking for a receiver, and had, by stipulation at the end of the 
litigation, obtained "the record title to the whole plant." It must 
hâve known that it was impossible to accomplish ail this without 
représentation by an attorney in the litigation. It was advised also 
by the letter of its agents of August 4th that the latter had incurred 
heavy expenses, "owing to the necessary lawsuits to obtain pos- 
session of the property." The objection that the transcript was not 
properly certifîed, not having been made in the court below, cannot 
be heard in this court, since the defect was one which might hâve 
been remedied if timely objection had been made. 

It is contended that the court erred in instructing the jury as 
follows: "A gênerai agent is defined under the law to be one em- 
powered to transact ail his principal's business." It is said that by 
this instruction the jury were informed that Clemens & O'Bryan 
had ail the authority of the président, the secretary, and the board 
of directors of the plaintifï in error, and that, even if the instruc- 
tion were correct as applied to a natural person, it could not apply 
to a corporation. The instruction so given is sustained by the text 
of 1 Parsons on Contracts (5th Ed.) 40 ; Story on Agency, § 17, and 
by Home Life Ins. Co. v. Pierce, 75 111. 435 ; Cruzan v. Smith et al, 
41 Ind. 297 ; Montgomery Furniture Co. v. Hardaway, 104 Ala. 100, 
16 South. 29 ; Fire Ins. Co. v. Building Association, 43 N. J. Law 
652 ; and numerous other décisions. In 1 Am. & Eng. Enc. of Law 
(2d Ed.) a gênerai agent is defined to be "one who is authorized to 
do ail acts connected with a particular trade, business or employ- 
ment." We are unable to see how the jury could hâve been misled 
by the instruction, for they must hâve understood it to refer only 
to the kind of business which the plaintifï in error was by its ar- 
ticles authorized to conduct. That business in the states of Oregon 
and Washington was placed in the charge of Clemens & O'Bryan 
as gênerai agents. Th« portion of the charge so excepted to must 
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be taken in connection with the remainder of the charge on the 
same subject. The court proceeded to say : 

"(1) AThere a person is by the principal held ont to be the gênerai agent 
of the principal, third persons actiug in good faith are justified In relyiug 
upon the apparent authority of siich agent, notwlthstanding secret instructions 
aud restriction In point of fact placed by tlie principal upon such authority. 
The principal is bound to third parties for the acts of hls gênerai agent within 
the scope of his apparent authority, even though such acts are not reported 
by the agent to the principal, for the acts of the agent are the acts of the 
principal. If you find from the évidence tliat Clemens & O'Bryan were held 
out by défendant to be its gênerai agents, plaintiffs had a rlght to assume 
that such agents would promptly communicate with thelr principal ail dealijigs 
entered into betvveeu plaintiffs and such agents assuming to act ou bebalf of 
the défendant, if you find that plaintiffs had any dealiugs with said Clemens 
& O'Bryan as gênerai agents of the company. (2) I charge you that third 
parties dealing with an agent are put upon their guard by the very fact, and 
must do so at their own rislj. They cannot rely upon the agents assumption 
of authority, but are to be regarded as dealing with the powers before theni, 
and must, at their péri!, observe that the act done by the agent is legally 
identical with the act authorized by the power. ïherefore, if Ladd & Tilton, 
the plaintiffs, loaned the nlnety-five hundred dollars ($9,500) sued for in this 
action, or any part thereof, to Clemens & O'Bryan, as agents for the défend- 
ant, and if you find that Clemens & O'Bryan did not hâve authority to borrow 
money for the défendant, then your verdict must be for the défendant, subject 
to tiie qualification which the instruction I will presently give you makes of 
this instruction." 

Error is assigned to ail of thèse instructions except the last, but 
they are beheved to be correct and well sustained by authority. 
The Distilled Spirits, 11 Wall. 356, 367, 20 L. Ed. 167 ; Dysart v. 
Mo., K. & T. Ry. Co., 122 Fed. 228, 58 C. C. A. 592; Andersen v. 
National Suretv Co. (Pa.) 46 Atl. 307 ; and Knapp v. Express Co., 
55 N. H. 348, 353. 

The foregoing instruction marked "2" was, with the exception 
of the qualification at the end thereof, given at the request of the 
plaintiff in error. It is contended that the court erred in qualify- 
ing that instruction by thereafter adding the following: 

"It was the duty of Clemens & O'Bryan to protect the interests, so far as 
they were able, of the défendant company. Whether In the discharge of tlils 
duty they were warrunted in borrowing the money for the recovery of which 
this action is brought lu order to prevent default on the contract guarantied 
by the company, and thus save the company from liability, Is a question sub- 
mitted to you. If the agents were warranted, under the clrcumstances, in 
borrowing such money, then your verdict should be for the plaintiffs." 

It is said that thèse instructions are inconsistent, that the latter 
qualifies the former, and that the qualification itself is contrary to 
law. When the whole charge is considered in its bearing on thèse 
instructions, no error or inconsistency is found in them. In in- 
structing the jury that, if they found that Clemens & O'Bryan did 
not hâve authority to borrow money for the défendant, their ver- 
dict must be for the défendant, the court had référence to author- 
ity, either actual or apparent. It was the duty of Clemens & 
O'Bryan, as it is of ail agents, to protect the interest of their prin- 
cipal. It was for the jury to find whether there was either apparent 
or actual authority to borrow the money. If they found, under ail 
the facts and circumstances disclosed in the évidence, that, upon 
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the proof of powers which were placed before the défendants in 
error, it appeared that the gênerai agents were warranted in bor- 
rowing the money, the jury were told that it was their duty to re- 
turn a verdict for the défendants in error. On the other hand, if 
the jury found that the dealings between the principal and its agents 
were such as to show that there was express authority to borrow 
money, the défendants in error were entitled to a verdict, and there 
was no occasion to consider the question of the apparent author- 
ity of the gênerai agents. 

It is contended that the trial court erred in denying the motion 
of the plaintiff in error that the jury be instructed to return a ver- 
dict in its favor. In other words, the contention is that there was 
no évidence before the jury to sustain a verdict for the défendants 
in error. In determining whether a case shall be taken from the 
jury, the test question is whether or not the undisputed évidence 
is so conclusive that the court would be compelled to set aside 
a verdict rendered in opposition to it. Elliott v. Chicago, Milwau- 
kee, etc., Railway, 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068. The 
évidence in the case has already, to some extent, been reviewed. In 
addition to what has been said, it may be observed, briefly, that 
Clemens & O'Bryan were appointed assistant secretaries of the 
plaintifï in error, and were made its gênerai agents, and were by 
the plaintifï in error advertised as such. Before any of the con- 
tracts in the présent suit were made, the plaintifï in error wrote to 
Clemens & O'Bryan, "We hâve written to Stratton that we hâve 
given you the gênerai agency for Washington, and you may do as 
you see fit in regard to having him represent you." Clemens & 
O'Bryan were given authority to appoint subagents, and their ap- 
pointments were recognized. On January 28, 1902, the plaintiiï 
in error wrote them, "We do not interfère with anything in the 
territory of our gênerai agents." The plaintifï in error, as we hâve 
seen, authorized the agents to take counterbonds from contractors, 
and informed them that its course of business was to provide for 
the contingency of becoming a co-contractor on every contract for 
which it became surety. It repeatedly advised them in regard to 
other contracta on which it had become surety through their agency, 
and directed them to take immédiate steps "to protect our inter- 
ests" ; "to take immédiate steps to saf eguard that interest" ; "We 
shall rely on you to take immédiate steps to protect our interest ;" 
"We would suggest that you follow the matter up closely and 
thereby safeguard our interest;" "Take whatever action may be 
necessary in the premises to save us from any ultimate loss." In 
the view which we take of the évidence bearing upon the motion for an 
instructed verdict, it becomes unnecessary to consider the question 
whether the gênerai agency so created carried with it by implica- 
tion the power to borrow money. There was évidence before the 
jury tending to show that the plaintifï in error, in its dealing with 
the gênerai agents, recognized their power to borrow money, and 
acquiesced in their action in so doing. At the time when the plant 
of the Hardy Shipbuilding Company was seized under a chattel 
mortgage, and the gênerai agents by légal proceedings obtaîned the 
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possession thereof, the plaintiff in errer was informer] of the main 
facts in that matter, and was advised tliat such possession had Ijeen 
taken, and that its gênerai agents had incurred heavy expense in 
the litigation, and were proceeding to complète the contracts. It 
did not disafïïrm or disapprove the action of its gênerai agents in 
so doing. It is true that the secretary of the plaintifï in error testi- 
fied that the gênerai agents had no power to borrow money for the 
Company under any circumstances, and that no such authority had 
arisen by virtue of any custom of such agents to borrow money. 
It may be assi-.med to be true, as this testimony shows, that no 
express authority was ever given the agents to borrow money on 
behalf of their principal. But it is also true that they were never 
forbidden to borrow money, and that the plaintifï in error, through 
ail its dealing with them, contemplated the contingency of its bc- 
coming a co-contractor on any or ail of the contracts upon which it 
became surety, and that it looked to them to safeguard its interests 
in such a contingency. It is not to be supposed that in undertaking 
such contracts the plaintifï in error, distant as it was îrom the scène 
of the opérations, contemplated giving its personal attention to the 
contracts. The whole course of its correspondence and actions 
shows that it expected its gênerai agents to act for it in every case 
where it might become a co-contractor. The completion of such 
contracts which were in default involved, or might fairly be ex- 
pected to involve, the advancement and expenditure of money. In 
the case of the contracts under considération in the présent case, it 
did involve the advancement of money. AU through the corre- 
spondence the plaintifï in error was notified that its agents were 
advancing money and incurring expense. It must hâve known that 
the money was advanced upon its own responsibility, and not upon 
that of its agents. When its agents drew directly upon it for funds 
to carry out the contracts, it did not deny its liability for such 
funds, nor did it deny the authority of its agents to draw upon it. 
It refused to make the advance solely upon the ground that suffi- 
cient money appeared to be left to finish the Hardy contracts, and 
that arrangement ought to be made for advances from the owners. 
Two days after so telegraphing, it directed its agents to "prorate 
payment due among materialmen authorizing owners to pay them 
direct." After the plaintifï in error had been notified by a dispatch 
sent August 25th that the défendants in error had advanced money 
for material and labor, and that they insisted upon immédiate pay- 
ment, it wrote to its agents : "We will be pleased to hâve you for- 
ward a report showing just what portion of the work has been com- 
pleted, together with the payments made," and still later it wrote 
them that, "in the meantime, it can do no harm to suspend work on 
the contracts for a week." Under ail the évidence so adduced, we 
find no error in the ruling of the trial court in denying the motion 
of the plaintifï in error for an instructed verdict. 
The judgment is afifirmed. 
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BOATMEN'S BANK OP ST. LOUIS, MO., v. FRITZLEN et al. 

(Circuit Court of Appeals, Eighth Circuit MarcJi 4, 1905.) 

No. 2,081. 

1. Removal 0» Causes— When Jukisdiction Tbansfeeekd. 

Whenever, upon the filing of a pétition for removal, the record 31»- 
closes a removable cause, the jurisdlction of the state court ceases, and 
that of the fédéral court vests. 

[Ed. Note. — For case» In point, see vol. 42, Cent Dig. Removal of 
Causes, §§ 204-206.] 

2. Same— Motions to Remand and for Removal Deteuminable by Fee- 

PONDERANCB OV EVIDENCE, LAW, AND REASON. 

Motions to remand and for removal should be decided, not by the exist- 
ence of doubts, but by the prépondérance of the facts, the law, and the 
reasons whlch condition them, In view of the fact that the right to in- 
voke the Jurisdlction of the fédéral court Is a valuable and constltutlonal 
one ; that an erroneous afflrmance of a claim to thls right may be cor- 
reeted by the Suprême Court upon a certificate of the question of juris- 
dlction, whlle a mlstaken déniai of the claim Is not revlewable, and an 
error that may be corrected Is less grievous than one that Is remediless. 

5. JtJRISDICTION— COUBT MAT ACT ON FbAUDUXBNT ATTEMPT TO EvaDK, PAT- 

knt UPON Record. 

Where the fact is patent upon the face of the pleadlngs and record in 
a suit that an improper party bas been joined, or a sham cause of action 
bas been injected Into the case, for the sole purpose of defeatlng tlie 
Jurlsdictlon of the fédéral court over the real controversy, pleadlng and 
évidence of that fact aliunde are not Indispensable; and the court may 
flnd the attempted fraud upon Its jurisdlction from the record alone, and 
prevent Its perpétration. 

4. FEDERAL Court— JuBisDiOTioN— Indispensable Parties Alone to be Con- 
sidered. 

In the détermination of the questions Involvlng the jurlsdictlon of the 
fédéral court or the removal of causes. Indispensable parties only should 
be considered, and ail others should be disregarded. 

[Ed. Note. — For cases In point, see vol. 42, Cent Dig. Removal of 
Causes, §§ 71, 79, 80.] 

6. Same— Removal of Causes— Reabbanqement of Parties. 

In determining questions of jurlsdictlon and removal, the positions 
assigned parties by the pleader are Immaterlal. It is the duty of the 
court to ascertain the real matter in dispute, and to arrange the parties 
on opposite sldes of it accordlng to the facts and their respective interests. 

[Ed. Note. — For cases in point, see vol. 42, Cent Dig. Removal of 
Causc-s, §§ 71, 79, 80.] 

6. PLEADING — GENERAL AVEBMENTS LiMITED BT SPECIEIC AVERMENTS. 

In pleading, a gênerai averment Is aKvays llmlted and controlled by 
spécifie allégations upon the same subject. 

7. FORECLOSUBE OF MOBTGAGES— PRIOB LIENIIOLDEB NOT NECESSART PAETÎ. 

The holder of a prior mortgage or lien Is not a necessary party to the 
foreclosure of a junior mortgage, because he bas no right to redeem to 
be f oreclosed. 

& Removal of Causes— Sepabable Conteovbrsies— What abe. 

Separate and distinct causes of action disclosed by the blll or complaint 
In a single suit, upon either of whlch a separate suit could hâve been main- 
tained, and the détermination of neither of whlch is esscntlal to the déter- 
mination of the other, constltute separate controversles, vrithin the mean- 
iDg of section 2 of the Act March 3, 1887, c. 373, 24 Stat 552, and Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 [1 U. S. Comp. St 1901, p. 509]; and 
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If elther controversy, when the parties hâve been arranged npon oppo- 
site sides of It aceording to tlie facts and tlielr respective Interests, is 
wholly between citizens of différent states, and can be fuUy determined 
as between them, the suit Is removable. 

[Ed. Note. — Separable controversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 0. C. A. 86 ; Vecke 
V. Valleytown Minerai Co., 35 C. C. A. 155.] 

9. Samb— Local Influence— Résidence of Plaintiff and Co-defendants in 

Same State No Bas. 

A défendant who Is a citizen of a state other than that In which the 
suit is brought may remove It for préjudice and local influence, not- 
withstanding the fact that the plaintiff and some of the défendants are 
citizens of the state in whlch the action was commenced. 

[Ed. Note. — Préjudice or local Influence ground for removal of cause 
to fédéral court, see note to P. Schwenk & Co. v. Strang, 8 0. C. A. 95.] 

10. PeACTICE— JUDGES OF CO-OEDINATE JURISDICTION OVERBTJLING EaCH OTH- 

EB's Décisions. 

The varlous judges who slt In the same court should not atteinpt to 
overrule the décisions of each other, especially upon questions involving 
rules of property and practice, except for the most cogent reasons. 

11. Pbactice— Peioe Action in State Court Constitutes neitheb Bab nob 
Abatement. 

The pendency In a state court of a prior action between the same par- 
ties which Involves the same subject-matter as a subséquent action in the 
fédéral court présents no bar, and furnishes no ground for the abatement 
of the later action. 

[Ed. Note. — Pendency of action In state court aa ground for abatement 
of action in fédéral court, see note to Bunker HIll & Sullivan M. & C. Co. 
V. Shoshone Min. Co., 47 C. G. A. 205.] 

IZ Same— CoNFLicT of Dominion to be Avoided, but Case to Proceed. 

Wherever one of the courts secures by proper process the custody or 
dominion of spécifie property, which It is one of the objects of the suit 
In the other court to subject to its judgment or decree, the latter action 
should not be dlsmissed, but should proceed untll the custody of the 
property Is requlred, and should then be stayed untll the proeeedings In 
the court which has obtained the prIor custody or dominion are con- 
cluded, or ample time for their termination has elapsed. 

[Ed. Note. — Conflict of jurlsdlction between state and fédéral courts, 
see note to Loulsville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

13. CoNPLicT or JuKiSDicTioN— Possession may be Retained until Couet 

Entitled Requests. 

A court which has the actual custody and possession of property to 
whlch another court of concurrent jurisdiction has prlor and superlor 
right may lawfully retaln the property untll the latter court, through 
Its proper officer, requests and offers to receive the actual possession and 
custody. 

14. Coubts of Concureent Jurisdiction— First Judgment Rendebs Issues 

Res Adjudicata. 

Where suits are pendlng between the same parties, whlch Involve the 
same Issues, In two courts of concurrent Jurisdiction, It is the flrst final 
judgment, although It may be rendered in the second suit, which renders 
the issues res adjudicata In the other court 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District of 
Kansas. 

On October 9, 1903, the Boatmen's Bank of St. Louis, Mo., a corporation 
of the state of Missouri, brought an action of replevin in the United Statea 
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Circuit Court for the District of Kansas agalnst D. G. Frltzlen, Edna P. 
Frltzlen, hls wlfe, and W. H. Weldon, résidents and cltlzens of tlie state 
of Kansas, to recover the possession of certain cattle and otlier Personal prop- 
erty; and on October 16, 1903, tlie marshal took tliis property from tlie 
défendant D. G. Frltzlen, and delivered it to tlie plaintifC, pursuant to the 
command of a writ of that court whlch had been Issued to him. The de- 
fendants answered, and thereafter, upon motion of D. G. Frltzlen and Edna 
P. Fritzlen, the court, on Aprll 25, 1904, rendered a judgment of dismissal, 
and directed the property and its proceeds returned, on the ground that at 
the commencement of the action the district court of Clark county, in the 
State of Kansas, had exclusive jurisdiction over the subject-matter of the 
action. This writ of error has been sued out to reverse this judgment. It 
was rendered upon this state of facts: On November 30, 1901, the défend- 
ant D. G. Fritzlen gave a note for $32,920.15, and secured it by a mortgage 
upon the personal property in controversy. The Boatmen's Bank held this 
note and mortgage. Some tlme In July, 1903, after this note had become 
past due, D. G- Fritzlen gave a note for $3,750, and a mortgage on this prop- 
erty to secure it, to W, H. Weldon ; and on July 23, 1903, Weldon commenced 
a suit in the district court of Clark county agalnst D. G. Frltzlen, EcUia P. 
Fritzlen, and the Boatmen's Bank, to set aside and avoid the mortgage of 
the bank, to enjoin it from taking or Interfering wlth the property, and to 
foreclose the mortgage for $3,750 upon it, and another mortgage made by 
Fritzlen and his wlfe upon a large amount of real estate to secure the same 
debt. On July 30, 1903, the probate judge of Clark county issued an order 
whlch restrained the défendants In that suit from interfering wlth or remov- 
Ing the Personal property. On August 13, 1903, the Boatmen's Bank filed in 
the district court of Clark county a pétition and bond for a removal of the 
suit on the grounds of a separable controversy, of local préjudice, and that 
the suit. In its entirety, was one in whlch the Boatmen's Bank was upon the 
one side, while Weldon and D. G. Fritzlen and Edna P. Frltzlen were upon 
the other side. On September 14, 1903, this pétition for removal was filed 
in the United States Circuit Court for the District of Kansas, and on the 
same day the défendants Weldon, D. G. Fritzlen, and Edna P. Fritzlen made 
a motion to remand the suit to the state court, and the Boatmen's Bank 
made a motion to dissolve the restraining order. The court (Judge Lochren 
presidlng) denied the motions to remand, and grauted the motion to dissolve 
the restraining order. Thereupon the action in replevin hère under consid- 
ération was commenced, and the mortgaged personal property was seized 
therein, and delivered to the bank, under a writ issued by the Circuit Court 
to the marshal, and the action proceeded to its dismissal. Meanwhile, on 
January 12, 1904, D. G. Fritzlen and Edna P. ï'ritzlen filed a plea to the juris- 
diction in the suit of Weldon agalnst the Pritzlens and the bank, by whlch 
they presented the same questions whlch were raised on thelr motion to re- 
mand. A replication to this plea was filed, and the court, in which then and 
thereafter Judge Lochren was not presidlng, ordered that the issue whleh 
involved local Influence should stand for hearing as though an answer deny- 
ing the sufflclency of that plea had been interposed. On Aprll 2, 1904, the 
court sustained the plea to the jurisdiction, and ordered the suit remanded 
to the state court. 

James S. Botsford (B. F. Deatherage and O. G. Young, on the brief), 
for plaintiff in error. 
D. R. Hite, for défendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The Personal property which îs the subject of this controversy was 
taken into the actual custody of the Circuit Court of the United States 
in the action of replevin by seizure under its writ of October 16, 1903. 
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That seizure was lawful, and tîie jurisdiction of that court over the 
property complète, unless the district court of Clark county then had 
plenary and exclusive dominion of the property in the Weldon suit. 
The suit which Weldon brought had then been removed from the court 
of Clark county, where it was commenced in July, 1903, to the Circuit 
Court, the motion to remand it had been heard and denied, and the re- 
straining order which had been issued in it had been dissolved. 

When a pétition for removal and the bond required by the act of 
Congress are filed, and the record on its face shows the right of the 
petitioner to a removal, the jurisdiction of the state court ceases, and 
that of the fédéral court attaches. Railroad Co. v. Mississippi, 102 
U. S. 135, 141, 26 Iv. Ed. 96 ; Railroad Co. v. Koontz, 104 U. S. 5, 14, 
26 L. Ed. 643; Steamship Co. v. Tugman, 106 U. S. 118, 132, 27 
L. Ed. 87 ; Stone v. South Carolina, 117 U. S. 430, 432, 6 Sup. Ct. 799, 
29 L. Ed. 962. 

If issues of fact arise upon the averments of the pétition for removal, 
ihe jurisdiction to try them is in the fédéral court, and not in the state 
court. Stone v. South Carolina, 117 U. S. 430, 432, 6 Sup. Ct. 
799, 29 L. Ed. 962; Carson v. Hyatt, 118 U. S. 279, 281, 6 Sup. Ct. 
1050, 30 L. Ed. 167; Crehore v. Ohio, &c., Ry. Co., 131 U. S. 240, 
243, 244, 9 Sup. Ct. 692, 33 L. Ed. 144. 

If then, the record in the Weldon suit at the time the writ of replevin 
was run disclosed upon its face a case which the bank had the right to 
remove to the fédéral court, the state court was without jurisdiction of 
the property replevied when it was seized by the marshal, and the 
action of replevin should hâve been tried and adjudged upon its merits. 
The first question for considération, therefore, is whether or not the 
action of the Circuit Court in September, 1903, in taking jurisdiction 
of the suit which Weldon brought, and in refusing to remand that ac- 
tion to the state court, was right. 

The suggestion présents itself hère that this question should be con- 
sidered in the light of the statements found in Kessinger v. Vannatta 
(C. C.) 27 Fed. 890, and Fitzgerald v. Missouri Pacific Ry. Co. (C. C.) 
45 Fed. 812, 821, to the effect that, if there is doubt of the jurisdiction 
of a fédéral court vv'hen a motion to remand or a motion for removal 
is presented, the claim of jurisdiction should be denied. The remarks 
m thèse opinions, however, do not, after a thoughtful considération 
of the subject, commend themselves to our judgment as a statement of 
the true rule that ought to govern the détermination of such issues un- 
der the acts of Congress now in force. By the last paragraph of sec- 
tion 5 of the act of "iMarch 3, 1875, c. 137, 18 Stat. 472, 1 U. S. Comp. 
St. 1901, p. 511, every order of a Circuit Court which dismissed or 
remanded a cause was made reviewable by the Suprême Court by writ 
of error or appeal. This right to review a remanding order was with- 
drawn by section 6 and the last paragraph of section 2 of the act of 
March 3, 1887, c. 373, 24 Stat. 553, 653, as re-enacted for the purpose 
of correcting the enrollment by the act of August 13, 1888, c. 866, 25 
Stat. 433, 435, 1 U. S. Comp. St. 1901, p. 510 ; and a party who is 
deprived of his right to the trial of a controversy in the fédéral court 
by an erroneous order which remands it to a court of a state is now 
left without remedy. Missouri Pac. Ry. Co. v. Fitzgerald, 160 U. S. 
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556, 581, 583, 16 Sup. Ct. 389, 40 L. Ed. 536. On the other hand if 
fhe fédéral court erroneously dénies the motion to remand, or grants 
the pétition to remove and retains jurisdiction, the aggrieved party 
has an eiïicient remedy by a writ of error from, or an appeal to, the 
Suprême Court, .and a certificate of the question of jurisdiction by the 
Circuit Court, upon the entry of the final judgment, under Act March 
3, 1891, c. 517, § 5, 26 Stat. 827, 1 U. S. Comp. St. 1901, p. 549, 
160 U. S. 582, 16 Sup. Ct. 396, 40 L. Ed. 542. 

The remaries of the Circuit Judge in Fitzgerald v. Missouri Pac. 
Ry. Co. (C. C.) 45 Fed. 812, 819, 820, 821, to the effect that ail doubts 
should be resolved against the jurisdiction of the national courts, were 
not made in the course of the discussion or décision of any question be- 
fore him for détermination, because there were no doubts in that case. 
The opinion of the District Judge in Kessinger v. Vannatta (C. C.) 27 
Fed. 890, to a like efïect, was based on the act of 1875 ; and one of the 
reasons for his conclusion was that, if he sustained the motion to re- 
mand, bis order would be a final adjudication, which could be imme- 
diately reviewed by the Suprême Court, while the review of an order 
denying the motion would be delayed until after a trial and final judg- 
ment. The same argument would now lead logically to the conclusion 
that doubts shouîd be resolved by retaining the jurisdiction, since or- 
ders refusing to remand and directing removals are now reviewable 
upon certificate of the question of jurisdiction to the Suprême Court, 
while orders renouncing or denying jurisdiction are not subject to re- 
view at any time or in any way. 

The contention in thèse opinions that jurisdiction should be denied 
where any doubt arises, because the jurisdiction of the state court is 
always unquestionable, while that of the fédéral court may be subse- 
quently successfully challenged, loses much of its force when the fact 
is considered that the erroneous rétention by a state court of jurisdic- 
tion over a removable cause is réversible by the Suprême Court after 
the expense and delay of a trial in the court of first instance, and a hear- 
ing and judgment in the Suprême Court of the state. Stone v. South 
Caroljna, 117 U. S. 430, 431, 6 Sup. Ct. 430, 29 L. Ed. 962. The ques- 
tion under considération, however, is conditioned, and it should be de- 
termined by graver considérations and better reasons. 

For purposes deemed wise by the founders and conservers of this 
nation, the Constitution and the acts of Congress bave granted to its 
citizens the right to the hearing, the trial, and the independent judg- 
ment of the courts of the United States upon certain controversies 
which arise between citizens of différent states, and hâve intrusted to 
thèse courts the protection and préservation of that right. No sound 
reason occurs why those whose oaths and duty require them to en force 
this Constitution and thèse laws, and to sustain and give efïect to this 
valuable and important right, should résolve every doubt against the 
enforcement of the Constitution and the acts of Congress, and against 
the protection and exercise of the right. 

Expérience, observation, the thoughtful considération of the subject 
through many générations of men by publicists and statesmen, bave 
produced a consensus of opinion throughout the civilized world that the 
final décision of grave issues should not be left to the court or judge 



655 

wHo first hears or tries them, however learned, able, wise, and impartial 
he may be, but that those disappointed in the first décision should be 
permitted to invoke the judgment of other unprejudiced minds upon 
the righteousness of the conclusion. The elaborate System of appellate 
courts maintained in this and other nations is a démonstration of the 
existence and the prevalence of this opinion. 

Every conscientious judge, every thoughtful man, upon whom îs laid 
the grave responsibility and the heavy burden of determining the rights 
of his fellows, rejoices in the thought, wherever such is the case, that 
his décision may be reviewed, and that, if erroneous, it will not work 
irréparable injustice to him whom he deems it his duty to defeat. 
When a case has been removed from a state to a fédéral court, and a 
motion to remand it is made, or when a motion to remove it is present- 
ed in the first instance to the fédéral court, the petitioner either has or 
he has not the right to the trial and décision of his controversy in that 
court. That right is of sufficient value and gravity to be guarantied 
by the Constitution and the acts of Congress. If it exists, and the 
Circuit Court dénies its existence, and remands or refuses to remove the 
suit, the error is remediless, and it deprives the petitioner of his consti- 
tutional right. If the right does not exist, and the court affirms its 
existence and retains the suit, the error may be corrected by the Su- 
prême Court. An error that the aggrieved party may correct is less 
grievous than one that is without remedy. And the true rule is that 
motions to remand and for removal should be decided, not by the ex- 
istence of doubts, but by the prépondérance of the facts, the law, and 
the reasons which condition them, in view of the fact that the right 
to invoke the jurisdiction of the fédéral court is a valuable constitution- 
al right, and an erroneous affirmance of the claim to that right may be 
corrected by the Suprême Court upon a certificate of the question of 
jurisdiction, while an erroneous déniai of the claim is remediless. 

A striking illustration of the wisdom of this rule may be found in 
the history of the case of Union Terminal Ry. Co. v. Chicago, B. & 
Q. R. Co. (C. C.) 119 Fed. 209. That suit was commenced in the 
State court; was removed to the United States Circuit Court for 
the Western District of Missouri, where a motion to remand was 
heard and decided by Thayer, Circuit Judge, and Philips, District 
Judge. The grave and doubtful questions which the motion pre- 
sented are disclosed by the opinion of the learned District Judge. 
The motion was denied. The décision subsequently received the ap- 
proval of a majority of the Suprême Court in Madisonville Traction 
Co. V. St. Bernard Mining Co., 196 U. S. 239, 35 Sup. Ct. 251, 49 L. 
Ed. 462. If the Circuit Court had denied its jurisdiction and remand- 
ed this case to the state court, it would hâve deprived the petitioner 
of its right, and left it without power to regain it. We turn to the 
considération of the question whether or not the Weldon suit was re- 
movable to the fédéral court. 

The pétition for removal set forth the résidence and citizenship of 
the parties, that the mortgaged property was worth $30,000, and that 
ihe bank was entitled to the removal of the suit because there was 
n separable controversy, because there was préjudice and local in- 
fluence, and because the only matter in dispute was such that, when 
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the parties were rearranged according to their respective interests, 
ail those upon one side of the real issue were citizens of Kansas, and 
the only party upon the other side was a citizen of Missouri. The 
pétition was verified, and st stated facts suiïïcient to présent a prima 
facie case of préjudice and local influence, under the act of Congress. 
The record disclosed thèse further facts : The complainant, Weldon, 
had alleged in his bill that on July 3, 1903, the défendants D. G. 
Fritzlen and Edna P. Fritzlen had made their note to him for $3,750, 
payable July 12, 1903, and had secured it by their mortgages on the 
real and personal property; and Weldon had prayed for judgment 
against them for the amount of his note, that his mortgages be de- 
ciared to be a first lien upon ail the property, and that so much as 
might be necessary should be sold to pay his judgment and the costs 
of the suit. He had also averred in his bill that the Boatmen's Bank 
claimed to hâve an interest in the property by virtue of certain mort- 
gages thereon, but that the bank had "no right, title, or interest in 
or to any of said property, real or personal" ; that whatever interest 
it claimed to hâve grew "out of certain transactions entered into be- 
tween said bank and a certain partnership known as Elmore & 
Cooper, which said transactions, in so far as they relate to said 
mortgage liens, this plaintiflt allèges to be wholly illégal and void; 
* * * that the mortgages which the said Boatmen's Bank asserts 
are void, illégal, and of no eflfect"; that if the bank had any claim, 
right, title, or interest in any of the property, it was junior and in- 
ferior to the liens of the plaintiflf; that the bank was about to take 
possession of the personal property by virtue of its "illégal and void 
mortgages," and to convert it to its own use, to the irréparable injury 
of the plaintiff; and, in view of thèse averments, the complainant 
prayed "that the pretended claim, lien, and interest of the said de- 
fendant Boatmen's Bank be declared to be illégal and void," and for 
further relief. The complainant, Weldon, had also filed an application 
for a temporary injunction, verified by his oath, in which he had stated 
that "the Boatmen's Bank, défendant herein, claims the légal title and 
right of possession of ail of said personal property by virtue of certain 
chattel mortgages which it is alleged by said Boatmen's Bank con- 
stitute liens upon said personal property; that said chattel mortgages 
are illégal and void, and the considération therefor is illégal and void, 
and said chattel mortgages do not constitute any lien upon said per- 
sonal property." 

This was the record in the Weldon suit when the pétition for re- 
moval was filed, and the Circuit Court (Judge Lochren presiding) held 
that, upon the pleadings and upon the face of this record, this suit was 
a controversy between the plaintiflf and the défendants D. G. Fritz- 
len and Edna P. Fritzlen, who were citizens of • Kansas, upon the one 
side, and the défendant the Boatmen's Bank, which was a citizen of 
the State of Missouri, upon the other side, and that the bank had the 
right to remove it. That court, held, in effect, that the alleged cause 
of action to foreclose the Weldon mortgage was nothing but a fraud- 
ulent device to évade the jurisdiction of the fédéral court, that the 
prêteuse that there was any dispute over the foreclosure of the Weldon 
mortgage between Weldon and the Fritzlens was without basis of fact 
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to support it, and that the only matter in dispute in the entire suit 
was the validity of the mortgages of the bank — a controversy in which 
Weldon and the Fritzlens were upon the one side, and the bank upon 
the other. 

Justice is proverbially blind, but a court cannot, and ought not to, 
fail to see the patent facts which a record discloses, or to perceive the 
unavoidable de'(!uciion it compels ; and, where the only rational infer- 
ence from the pleadings and the record is that an improper party or a 
sham cause of action has been injected into a suit for the sole purpose 
of defeating the jurisdiction of the fédéral court over the real contro- 
versy, pleading and évidence to that effect aliunde are neither indis- 
pensable nor necessary, and the Constitution and the acts of Congress 
vest in the court the power, and impose upon it the duty, to find from 
the record alone the attempted fraud, and to prevent its perpétration. 

Did not this record sustain the fînding of Judge Lochren? The 
mortgages of the bank were made in November, 1901. They were past 
due. They secured an indebtedness of $33,930.15. The mortgaged 
property was worth $30,000. The personal property was of more value 
than $10,000. Ail this property was in the possession of the Fritzlens. 
On July 2, 1903, they mortgaged this property to secure the payment 
of $3,750 in ten days. On July 23, 1903, 11 days after the mortgages 
became due, and only 21 days after they were made, suit was brought 
to foreclose them, not against the holders of the right to redeem alone, 
but also against the bank, the holder of prior mortgages and an un- 
necessary party to the foreclosure, and Weldon applied for an injunc- 
tion to restrain the bank from collecting its debt. Weldon and Fritzlen 
were résidents of the same county. They did not make thèse mort- 
gages to extend the pressed debtor's time to pay the $3,750, for they 
made them due in 10 days from their dates. They did not exécute 
them to secure or to pay Weldon the $3,750, for, if this had been their 
purpose, it could and would hâve been more speedily accomplished by 
an immédiate conveyance or delivery by the Fritzlens of some or aîl 
of the property in their possession, subject to the mortgages to the 
bank, without the delay or the expense of mortgages or foreclosure. 

Men are presumed to intend the natural or inévitable conséquences 
of their acts. They are presumed to hâve a rational purpose in their 
doings. What could hâve been the intention and purpose of Weldon 
and of the Fritzlens in making the mortgages to the former, and 
causing him to immediately bring the suit to foreclose them? Why 
hâve mortgages and foreclosures, and their inévitable expenses and de- 
lays through months or years of time, when a conveyance or delivery 
of a part or ail of the debtors' property to Weldon would, without 
delay or expense, accomplish instanter every efïect as security or pay- 
ment of the mortgages and their foreclosure? Thèse questions are 
susceptible of but one answer, and there is no other rational déduction. 
It is that the mortgages to Weldon, and the suit to foreclose them, were 
the parts of a deliberate scheme devised by the Fritzlens and Weldon 
for the sole purpose of depriving the bank of its right, under the Con- 
stitution and the acts of Congress, to the hearing and décision in the 
fédéral courts of the controversy between it and them over the validity 
135 F.— 42 
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of its mortgages; that there was în fact no îssue between Weldon and 
the Fritzlens over the foreclosure of the mortgages to him; and that 
the onh' corttroversy in the Weldon suit was that over the vahdity of 
the mortgages to the bank. Thèse were the conclusions of Judge 
Jxichren upon the motion to remand, and they were not without strong 
support upon the record before him. 

If, however, the concession is made that there was a bona fide suit 
to foreclose the mortgages to Weldon, and a real controversy between 
him and the Fritzlens over that foreclosure, does not this bill disclose 
two controversies and two causes of action — one between the Fritzlens 
and Weldon, which involved the foreclosure of his mortgages, and an- 
other between the Fritzlens and Weldon, on one side, and the bank, 
upon the other, which involved the validity of the mortgages to the 
bank, and the avoidance of them for fraud, as clouds upon the title to 
the' property ? In a détermination of the jurisdiction of the national 
courts, and the right to remove causes of action to them, indispensable 
parties Only should be considered, because ail other parties may be dis- 
missed and disregarded if their présence would oust or restrict the 
jurisdiction or the right. Geer v. Mathieson Alkali Works, 190 U. S. 
428, 432, 23 Sup. Ct. 807, 47 L. Ed. 1122 ; Bacon v. Rives, 106 U. S. 99, 
104, 1 Sup. Ct. 3, 27 L. Ed. 69 ; Wormley v. Wormley, 8 Wheat. 421, 
*451, 5 L. Ed. 651 ; Wood v. Davis, 18 How. 467, 475, 15 L. Ed. 460 ; 
Sioux City Terminal R. & W. Co. v. Trust Co. of North America, 83 
Fed. 124, 126, 27 C. C. A. 73, 75. 

The positions assigned to parties in a suit by the pleader are im- 
material in determining the removability of a cause. It is the duty 
of the national court to ascertain the real matter in dispute, to ar- 
range the parties on opposite sides of it according to the facts and 
their respective interests, and then to détermine whether or not a 
controversy exists between citizens of différent states which invokes 
the jurisdiction of that court. Removal Cases, 100 U. S. 457, 460, 
25 L. Ed. 593 ; Pacific Ry. Co. v. Ketchum, 101 U. S. 289, 298, 25 
L. Ed. 933; Harter v. Kernochan, 103 U. S. 562, 566, 567, 26 L. Ed. 
411; Evers v. Watson, 156 U. S. 537, 532, 15 Sup. Ct. 430, 39 L. Ed. 
520; Black's Dillon on Removal of Causes, § 90. 

In a controversy between a junior incumbrancer and a senior mort- 
gagee, in which the latter and the mortgagor are made défendants, 
the facts and the interest of the mortgagor place him on the side of 
the dispute occupied by the junior incumbrancer. Removal Cases, 
100 U. S. 469, 25 L. Ed. 593. 

The controversy between Weldort and the bank was not concern- 
ing the priority or superiority of their respective liens, but over the 
validity pf the mortgages of the bank, and their avoidance for fraud. 
The billwas filled with averments of fraud and illegality which con- 
ditioned the mortgages and the lien which they évidence, and the only 
prayer which it contained regarding them was that the pretended 
lien, claim, and interest founded in them "be declared illégal and 
void." 

It is true that after the complainant had averred that the mort- 
gages were fraudulent and void, and had set forth the transactions 
which he alleged made them of that character, he also averred that, 
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if the bank had any daim or interest in the property, it was junior, 
iiiferior, and subordinate to the lien of his mortgages. If this had 
been the only averment concerning the claim of the bank, and if it 
had net been knovvn by the pleader to be false when he made it, it 
might hâve formed the basis of an issue material to the suit for the 
foreclosure of his mortgage. But in view of the entire bill ; of the 
spécifie allégations of the fraud, illegality, and invalidity of the mort- 
gages ; and of the spécifie prayer it contains that the claim, lien, and 
interest of the bank "be declared illégal and void" ; that the com- 
plainant's mortgage be foreclosed; that so much only of the prop- 
erty be sold as should be necessary to pay the debt of the complain- 
ant ; and in view of the entire absence of any prayer that the prop- 
erty be sold free of incumbrances, or that the proceeds be applied 
to the payment of the liens in their order — the only fair and logical 
construction of the pleading is that the only issue it tendered concern- 
ing the mortgages of the bank was that of their validity, just as the 
only relief it sought concerning them was a decree that they were 
void for fraud, and that the allégation that the claim and interest of 
the bank, if any, was junior and subordinate to that of the plaintifif, 
was but a gênerai statement of the controversy presented by the 
spécifie averments of fraud and invalidity which preceded it, and 
hence that it presented no other. question. In pleading, a gênerai 
averment is always controlled and limited by spécifie allégations re- 
garding the same subject-matter. Mayer v. Ft. Wayne, C. & L. R. 
Co. (Ind. Sup.) 31 N. E. 567, 568; Reynolds v. Copeland, 71 Ind. 
432 ; Pinney v. Fridley, 9 Minn. 34 (Gil. 23) ; 4 Enc. of PL & Prac. 
742. If the averment was more than this, and if it was intended to 
présent the distinct issue whether or not the liens evidenced by the 
mortgages of the bank were prior in time to those of the plaintifï, it 
was false and sham, to the knowledge of the pleader, and could hâve 
been interposed for no other purpose than that of defeating the 
jurisdiction of the fédéral court; and, for the reasons heretofore 
stated, it cannot be permitted to hâve that efïect. Kelly v. Chicago 
& A. R. Co. (C. C.) 122 Fed. 286 ; Gustafson v. Chicago, R. I. & P. 
Ry. Co. (C. C.) 128 Fed. 85 ; Union Terminal Ry. Co. v. Chicago, B. 
& Q. Ry. Co. (C. C.) 119 Fed. 209. For thèse reasons, the averment 
of the juniority and subordination of the bank's liens was, in our 
opinion, restricted to the issue of the invalidity of its mortgages, and 
it will not be further noticed. 

Returning to the analysis of the bill, and the considération of the 
number of controversies and causes of action it sets forth, in the light 
of the ruies of law to which référence has been made, it clearly dis- 
closed a controversy and cause of action regarding the foreclosure of 
the mortgages to Weldon, and another controversy and cause of 
action concerning the invahdity and avoidance of the mortgages of 
the bank for fraud. To the former cause of action the bank was not 
a necessary party. The purpose of the foreclosure of a mortgage is 
to bar the equity of rédemption ; to put a limit to the rights of those 
who are entitled to redeem from it. The holder of a senior mort- 
gage is never a necessary party to such a suit, because he has no 
right to redeem. Jérôme v. Mc'Carter, 94 U. S. 734, 736, 24 L. Ed. 
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136; Jones on Mortgages, § 1439; Woodworth v. Blair, 112 U. S. 
8, 5 Sup. Ct. 6, 28 L. Ed. 615 ; Hagan v. Walker, U How. 29, 37, 
14 L. Ed. 312; Carey v. Raiiway Co., 161 U. S. 115, 132, 16 Sup. 
Ct. 537, 40 L. Ed. 638; Peters v. Bowman, 98 U. S. 56, 25 L. Ed. 
91 ; Rose v. Page, 2 Sim. 471 ; Richards v. Cooper, 2 Beav. 304 ; 
Delabere v. Norwood, 3 Swanst. 144. The proposition is conceded 
that in exceptional cases a junior mortgagee may maintain a bill 
against the owner of the property, and both prior and subséquent 
incumbrancers, to marshal the Hens, to sell the mortgaged property 
free from ail incumbrances, and to distribute the proceeds to the lien- 
holders in the order of their superiority. But such a suit is based on 
an administration bill. In reality it contains two causes of action — 
one to foreclose the junior mortgage, and another to redeem from 
the prior incumbrances. Hefner v. Northwestern Life Ins. Co., 123 
U. S. 747, 754, 8 Sup. Ct. 337, 31 L. Ed. 309. SuiBce it to say that 
the bill which Weklon exhibited contains no élément of a bill to re- 
deem, or of a bill to marshal liens or to sell the property free from 
incumbrances, or to distribute its proceeds to lienholders in the or- 
der of their rights. It not only contains no averments to warrant 
and no prayers for such relief, but it contains an express prayer that 
only 50 much of the mortgaged property as shall be necessary to pay 
the debt to the complainant shall' be sold — a pétition utterly incon- 
sistent with the theory of an administration bill, or of a bill to sell 
the property free from incumbrances to discharge liens in their or- 
der. It follows that the bank was not an indispensable party to the 
controversy or cause of action for foreclosure which the bill présents, 
and that the only parties interested in that controversy or cause of 
action were Weldon and the Fritzlens. 

The other and the main controversy and cause of action presented 
by the bill involved the avoidance of the mortgages of the bank for 
fraud. The facts and the respective interests of the parties arranged 
the bank, a citizen of Missouri, on one side, and Weldon and the 
Fritzlens, citizens of the state of Kansas, on the other side, of this 
controversy, because it was the interest of the bank to sustain, and 
that of Weldon and the Fritzlens to avoid, the mortgages. The suit 
to enforce this cause of action was one of which the Circuit Court for 
the District of Kansas had original cognizance, because it consisted 
of a controversy between citizens of différent states which involved 
the requisite amount. 1 U. S. Comp. St. 1901, p. 508 ; Act March 
3, 1875, c. 137, § 1, 18 Stat. 470; Act March 3, 1887, c. 373, § 1, 24 
Stat. 552 ; Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433. The second 
section of the acts of 1887 and 1888 provides that when, in any 
such suit, "there shall be a controversy which is wholly between 
citizens of différent states, and which can be fully determined as 
between them, then either one or more of the défendants actually in- 
terested in such controversy may remove said suit into the Circuit 
Court of the United States for the proper district." 1 U. S. Comp. 
St. 1901, p. 509, § 2. Why was not this controversy between the 
bank and Weldon and the Fritzlens separable, and the suit removable? 
The answer to this question which counsel make is that this con- 
troversy was but an incident and a part of the cause of action to 
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foreclose the mortgage to Weldon, and hence that it was inséparable 
îrom the suit for that cause. In support of this contention, our at- 
tention has been called to the following authorities : Graves v. Cor- 
bin, 132 U. S. 571, 10 Sup. Ct. 196, 33 L. Ed. 462; FideHty Ins. Co 
V. Huntington, 117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898 ; Tor- 
rence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 72G, 3G L. Ed. 528 
Thurber v. Miller, 67 Fed. 371, 14 C. C. A. 433 ; Railroad Co. v 
Ide. 114 U. S. 52, 5 Sup. Ct. 735, 29 L. Ed. 63 ; Thompson v. Dixon 
rC. C.) 28 Fed. 5 ; Avers v. Chicago, 101 U. S. 184, 25 L. Ed. 838 
Barth v. Coler, 60 Fed. 466, 469, 9 C. C. A. 81, 83 ; Wilson v. Os- 
wego Township, 151 U. S. 56, 65, 14 Sup. Ct. 259, 38 L. Ed. 70 
Chesapeake & Ohio Rv. Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct 
67, 45 L. Ed. 121 ; Little v. Giles, 118 U. S. 596, 601, 7 Sup. Ct. 32, 
30 L. Ed. 269. The suit by Weldon was not founded upon an ad- 
ministration bill. It did not seek the sale of the entire property free 
of incumbrances, and the distribution of its proceeds to ail parties 
interested according to their rights. In a suit founded on such a 
bill, every lienholder, senior or junior, and every person interested 
in the property, is a necessary party to the accomplishment of the 
main purpose of the suit, and the controversies between the com- 
plainant and the Henholders and claimants are inséparable parts of 
the main and single cause of action he présents. The first three 
cases cited above were of this nature. In Graves v. Corbin, 132 U. 
S. 571, 581, 10 Sup. Ct. 196, 32 L. Ed. 462, a simple contract creditor 
exhibited a bill against ail the Henholders, claimants to the property 
of an insolvent limited partnership, to avoid ail the alleged liens upon 
it, to sell the property free from ail incumbrances, and to distribute 
the proceeds pro rata among ail the creditors upon the theory that 
the property constituted a trust fund for the payment oî ail the cred- 
itors, share and share alike. The court logically held that a con- 
troversy between the complainant and the First National Bank, 
which claimed a lien upon this property, was an inséparable part of 
the complainant's single cause of action. In Fidelity Ins. Co. v. 
Huntington, 117 U. S. 280, 6 Sup. Ct. 733, 29 L. Ed. 898, a judgment 
creditor filed a bill against the owners of, and those holding liens 
upon, the property of his debtor, to sell it free from the liens, to 
marshal the latter, to pay those who held liens prior to his judgment 
out of the proceeds of the property, and to apply the remainder, first, 
to the payment of his judgment; and, second, to the payment of 
subséquent liens. Upon the same principle the court held that con- 
troversies which arose in the suit between the complainant and the 
henholders were but a part of his indivisible cause of action. Tor- 
rence v. Shedd, 144 U. S. 627, 12 Sup. Ct. 726, 36 L. Ed. 528, présents 
another bill to administer the estate it describes. That was a suit 
for partition, and the court held that a controversy which arose in 
the suit between two or more of the parties relative to an undivided 
share of the property was a part of the complainant's cause of action 
for a division and distribution of the entire property. The décisions 
in thèse three cases fail to rule the case under considération, be- 
cause the bill does not seek a sale of the property free from incum- 
brances, and a distribution of the proceeds according to the rights of 
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the parties, but, on the other hand, présents tvvo distinct causes of 
action — one to avoid prior mortgages for fraud, and the other to sell 
only such part of the property as may be necessary to pay the debt of 
the complainant. 

Nor do the cases of Thurber v. Miller, 67 Fed. 371, 14 C. C. A. 
432, Thompson v. Dixon (C. C.) 28 Fed. 5, and Ayers v. Chicago, 
101 U. S. 184, 2,5 L. Ed. 838, reach the question "which tliis case 
présents. In Thurber v. Miller, to the avernient in a bill for a fore- 
closure that certain défendants had or claimed some lien or interest 
in the mortgaged premises, which, if any, had accrued subséquent to 
the lien of the mortgage, one of the défendants answered that he was 
the beneficiary in a mortgage which was prior to that of the com- 
plainant, and this court held that the controversy over the priority 
of the two mortgages was not separable from that involved in the 
foreclosure of the mortgage of the complainant. Thompson v. 
Dixon and Ayers v. Chicago involve analogous questions, less sini- 
ilar to that presented in the case at bar. The sound reason for the 
décision in Thurber v. Miller and in thèse cases is that the purpose 
of a foreclosure is to limit the right of owners and junior incum- 
brancers to redeem. An ascertainment and adjudication of the ques- 
tion who are junior incumbrancers, and who hâve the right to re- 
deem, are indispensable to the foreclosure of that right. Hence a 
controversy which arises in the foreclosure suit over the priority of 
a lien of a défendant over that of the complainant is an essential part 
of the latter's cause of action, and inséparable from it. This, how- 
ever, is not true of a controversy which involves the avoidance for 
fratid of mortgages which are prior to that which a complainant 
seeks to foreclose. The holder of such mortgages has no right to 
redeem, no equity to be foreclosed; and the détermination of the 
validity of his mortgages constitutes no part of the suit to foreclose 
the junior mortgage, and is neither essential nor material to its 
purpose. 

The other cases in support of the view of the appellees hâve no spé- 
cial relevancy to the issue before us. They but illustrate the familiar 
rules that suits for joint fraud or for joint trespass (Barth v. Coler, 
60 Fed. 466, 469, 9 C. C. A. 81, 83 ; Little v. Giles, 118 U. S. 596, 601, 
7 Sup. Ct. 33, 30 L. Ed. 269), for joint négligence (Chesapeake & Ohio 
Ry. Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 131), or 
for the breach of a joint contract (Railroad Co. v. Ide, 114 U. S. 52, 
5 Sup. Ct. 735, 29 L. Ed. 63), may not, by the déniai of joint liabilitv 
by the défendants, and by the présentation of separate défenses, be 
resolved into separable controversies, because the plaintif? may sélect 
and State his cause of action as he chooses in his pleadings, and it is 
not compétent for the défendants, by interposing separate défenses, to 
make a controversy separable which the pleadings. of the plaintifif show 
to be joint. : No question of that nature is presented in the Weldon suit, 
and we return to the considération of the controversies it discloses. 

In Barney v. Latham, 103 U. S. 205, 214, 26 L. Ed. 514, the com- 
plainants brought a bill against certain individuals and a corporation. 
The charge of the bill was that the complainants were, in equity, the 
owners of V" of certain, lands earned by the construction of a railroad ; 
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that the iiidividiials had sold some of thèse lands, and received proceeds 
therefrom to the amount of $129,500, V^' ol which belonged to the 
coniplainants ; and that thèse individual défendants had caused the title 
to the remainder of the lands to be vested in the corporation. The 
coniplainants sought to recover from the individtial défendants ^/-'f' 
of the proceeds of the lands they had sold, and from the corporation 
V3T of the lands it had received. The Suprême Court decided that 
the controversy between the complainants and the individual défend- 
ants, notvvithstanding- the fact that they 'were the stockholders of the 
corporation, vvas separable from that between the complainants and 
the corporation, and said : 

"With that controversj' tbe land company, as a corporation, bas no neces- 
sary connection. It can be fully determined, as between tlie parties actually 
interested in it, wlthout tlie présence of that company as a party in the cause. 
Had the présent suit sought no other relief than such a decree, it could uot 
be pretended that the corporation would bave been a necessary or indispensa- 
ble party to that issue. Such a controversy does not cease to be one vvhoUy 
between the plaintiffs and those défendants because the former, for their 
own eonvenience, clioose to embody in their complaint a distinct controversy 
between themselves and the land company." 

Blake v. McKim, 103 U. S. 336, 338, 25 L. Ed. 563; Hyde v. Ruble, 
104 U. S. 407, 409, 26 L. Ed. 823. 

Separate and distinct causes of action disclosed by the record in a 
single suit, upon either of which a separate suit could hâve been main- 
tained, and the détermination of neither of which is essential to the dis- 
position of the other, constitute separate controversies, within the 
meaning of the acts of Congress. Geer v. Mathieson Alkali Works, 
190 U. S. 428, 432, 23 Sup. Ct. 807, 47 L. Ed. 1122; Gudger v. Western 
N. C. R. Co. (C. C.) 21 Fed. 81; Boyd v. Gill (C. C.) 19 Fed. 145, 149; 
Black's Dillon on Removal of Causes, § 143. In Geer v. Mathieson 
Alkali Works, supra, the Suprême Court déclares the rule upon this 
question in thèse words : 

"A suit may. consistently with the rules of pleading, embrace several dis- 
tinct controversies. Barney v. Latham, 103 U. S. 205, 212, 26 L. Ed. 514. It 
was said in Hyde v. Euble, 104 U. S. 409, 26 L. Ed. 824 : 'To entitle a party 
to a removal under this clause [second clause of section 2 of the act of 1875, 
same as second clause in the act of 1887], there must exist iu the suit a sepa- 
rate and distinct cause of action, in respect to which ail the necessary par- 
ties on one side are citizens of différent states from those on the other.' In 
other words, as expressed In Fraser v Jennison, 106 U. S. 191, 194, 1 Sup. 
Ct. 171, 27 L. Ed. 131, 'the case must be one capable of séparation Into parts, 
so that in one of the parts a controversy will be presented with citizens of 
one or more states on one side, and citizens of other states on the other, 
which can be fully determined wlthout the présence of any of the other par- 
ties to the suit as it bas been begun.' And when two or more causes of action 
are united in one suit, there can be a removal of the whole suit on tbe péti- 
tion of one, or more of the plaintiffs or défendants (now only the défendants) 
interested in the controversy, which, if it had been sued on alone, would be 
removable." 

The Weldon suit fulfilled every requirement of this rule. Two caus- 
es of action were united in the same suit — one, to avoid prior mortgages 
for fraud; the other, to foreclose the junior mortgage. Neither was 
an essential part of the other, and the détermination of neither was 
essential to the adjudication of the other. The cause of action to avoid 
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the prior mortgages for fraud présents a controversy, when the parties 
are îawfully placed according to the facts and their respective interests, 
wholly between citizens of one state upon one side, and a citizen of an- 
otiier State upon the other side, of it, which can be fully determined as 
between them. If a suit had been brought upon that cause of action 
alone, that suit would hâve been removable to the fédéral court. One 
of the défendants in that suit that is actually interested in the contro- 
versy which this cause of action présents petitioned for its removal 
to the fédéral court. The unavoidable conclusion is that the bill and 
the record which Weldon had made when the pétition for removal was 
filed disclosed a separable controversy in his suit, wholly betvi'een citi- 
zens of différent states, which could be fully determined as betv/een 
them; that that suit was removable to the fédéral court; and that 
Judge Lochren rightly took jurisdiction of it and denied the motion 
to remand it. 

There is another reason why Weldon was not entitled to a remand of 
his suit. It is that the bank had by its verified pétition made a prima 
facie case of préjudice and local influence, which, although challenged 
by the défendant, had not been tried and determined by the court. The 
facts that the codefendants of the bank were citizens of the same 
State with the complainant, and that two of the District Judges hâve 
argued with marked force and ability, and hâve decided, that no case 
is removable under the fourth (the local influence) clause of the second 
section of the act of 1887 unless ail the défendants are citizens of other 
States than that of the plaintifï (Anderson v. Bowers [C. C] 43 Fed. 
321 ; Campbell v. Milliken [C. C] 119 Fed. 981, 985), hâve not been 
overlooked. There are, however, some suits which are removable un- 
der this section which are not originally cognizable in the fédéral courts 
— suits in which some of the défendants may be citizens of the same 
State as the plaintifï — notably those in which there is a separable con- 
troversy between citizens of différent states. It is therefore not im- 
probable that the same construction may apply to this paragraph of 
the section. 

Prior to the passage of the act of 1887, suits involving controversies 
between citizens of différent states were removable for préjudice or 
local influence by either "plaintifï or défendant" (Rev. St. § 639) ; and 
the removal could be had only where ail the parties to the suit on one 
side were citizens of différent states from those on the other; and, 
if on each side there were more than one person, then ail the persons 
on one side were required to be citizens of the state in which the suit 
was brought, and ail the persons on the other side, citizens of some other 
state or states, and ail the latter who had the right of removal were 
required to unité in the pétition. Case of the Sewing Machine Com- 
panies, 18 Wall. 653, 31 L,. Ed. 914; Vannevar v. Bryant, 21 Wall. 41, 
33 L. Ed. 476; Myers v. Swann, 107 U. S. 546, 2 Sup. Ct. 685, 37 L. 
Ed. 683 ; Iron Co. v. Ashburn, 118 U. S. 54, 6 Sup. Ct. 939, 30 L. Ed. 
60 ; Hancock v, Holbrook, 119 U. S. 686, 7 Sup. Ct. 341, 30 L. Ed. 
538. The act of 1887 deprives the plaintifï of this privilège, and gives 
it to any défendant who is a citizen of another state than that in which 
the suit is brought wherein there is a controversy between a citizen of 
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the State in whîch the suit îs instituted and a citizen of any other state. 
It reads : 

"And where a suit Is now pending, or may be liereafter brought, In any 
state court, in whicli there Is a controversy between a citizen of the state 
in which the suit is brought and a citizen of another state, any défendant, 
beiug such citizen of another state, may remove such suit into the Circuit 
Court of the United States for the proper district." 

This language appears to be clear and direct, and to strongly indi- 
cate that Congress intended that, in a suit in a state court in which there 
is a controversy between a citizen of the state in which the suit is 
brought and a citizen of another state, any défendant wlio is such citi- 
zen of another state may remove the suit to the fédéral court, whether 
his codefendants are citizens of the same state as the plaintiff or not. 
Congress broadly covered in its act every suit in which such a contro- 
^•ersy arises between such parties, and granted the right of removal to 
any such défendant. It made no exception of suits in which some of 
the défendants were citizens of the same state as the plaintiff, and the 
légal presumption is that it intended to make no such exception. Thèse 
and other considérations which are more exhaustively and convincingl}' 
set forth in the opinion of Judge Jackson (afterwards Mr. Justice 
Jackson of the Suprême Court) in Whelan v. New York, L. E. & W. 
R. Co. (C. C.) 35 Fed. 849, 851-861, 1 L. R. A. 65, and which it is un- 
necessary to repeat hère, persuade that the true construction of this 
clause of the act of 1887 is that any défendant who is a citizen of anoth- 
er state than that in which a suit is brought may remove it to the féd- 
éral court for local influence, although some of his codefendants are 
citizens of the same state as the plaintiff. This conclusion bas received 
the approval of Judge Thaver in one of his lectures at the St. Louis 
Law School (Campbell v. RÎilIiken [C. C] 119 Fed. 985) ; of Pardee, 
Circuit Judge, and Newman, District Judge, in Haire v. Rome R. Co. 
(C. C.) 57 Fed. 321, 323 ; has at least escaped the disapproval of Chief 
Justice Fuller in Wilder v. Iron Co. (C. C.) 46 Fed. 687; and is sus- 
tained by the great weight of authority (City of Détroit v. Détroit Citv 
Ry. Co. [C. C] 54 Fed. 15; Bonner v. Meikle [C. C] 77 Fed. 485, 
489; Hall v. Chattanooga Agricultural Works [C. C] 48 Fed. 599, 
€05 ; Adelbert Collège v. Toledo, etc., Ry. Co. [C. C] 47 Fed. 836, 
845 ; Fisk v. Henarie [C. C] 32 Fed. 4i7, 422 ; Reeves v. Corning 
[C. C] 51 Fed. 774, 778). 

The conclusion of this whole matter is that upon the filing of the pé- 
tition for removal in the Weldon suit the record in that case disclosed 
a removable suit, the jurisdiction of the state court over the suit and the 
property it involved immediately ceased, the jurisdiction of the Cir- 
cuit Court attached, and when, in October, 1903, that court renounced 
its jurisdiction in the Weldon suit, and seized the personal property 
under its writ in the action of replevin, it acquired lawful and exclusive 
jurisdiction of that property, and plenary jurisdiction to retain and ap- 
ply it to the satisfaction of the judgment upon the merits which it 
should render in the action of replevin. The order to return this prop- 
erty to the state court and the judgment of dismissal of the action were 
therefore erroneous. The Circuit Court, which had once acquired 
the custody and jurisdiction of the property in the action of replevin, 
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had the power, and it was its duty, to retain it, to adjudicate tlie rights 
of the parties to it, and to apply the property to the exécution of its 
judgment, and it could not lawfully renounce the power or évade the 
duty. 

Nor does the fact that another judge of co-ordinate jurisdiction, who 
entertained views of the law différent from those which inspired the 
action of Judge Lochren, who denied the motion to remand in Sep- 
tember, 1903, subsequently, in April, 1904, granted another motion 
to remand the Weldon suit, more than five months after the seizure of 
the Personal property under the writ of replevin, miUtate against this 
concUision. The complication which results from the latter order is 
another illustration of the wisdom of the rule "that the various jr.dges 
who sit in the same court should not attempt to overrule the décisions 
of each other, especially upon questions involving rules of property or 
of practice, except for the most cogent reasons." Shreve v. Cheesman. 
69 Fed. 785, 791, 16 C. C. A. 413, 418 ; Plattner Implement Co. v. 
International Harvester Co. (C. C. A.) 133 Fed. 376. But the order 
which remanded the Weldon suit in April, 1904, transferred to the state 
court no jurisdiction over the personal property or its proceeds, because 
the Circuit Court then had no such jurisdiction in that suit. In Octo- 
ber, 1903, it had lawfully renounced its jurisdiction of that property in 
the Weldon suit, and had legally taken actual custody and fuîl juris- 
diction of it under its writ in the action of replevin. Hence, when the 
Weldon suit returned to the state court, the custody and jurisdiction 
of the Personal property and of its proceeds remained in the Circuit 
Court in the action of replevin, and the state court was without right, 
jurisdiction, or authority to take, receive. or interfère with it until the 
final judgment of the Ciixuit Court upon the merits of the controversy 
in that action had been rendered and executed. 

Moreover, even if the state court had acquired and yet retained po- 
tential jurisdiction of the personal property in the Weldon suit, it had 
not taken or sought to take, and it had not acquired, the actual custody 
and possession of it ; and until, by its receiver, sheriff, or other proper 
officer, it requested that custody and possession, the Circuit Court 
should hâve retained it or delivered it to the bank. It mig'ht hâve been 
that the state court would never hâve required or taken it. It would 
hâve been soon enough to hâve surrendered it in any event when an 
officer of the state court appeared and offered to receive and hold it 
under the order or authority of that court. Meanwhile, and until such 
an officer did appear, it was the plaintiff, and not the défendants in 
the action of replevin, that was entitled, under the defaulted mortgages 
to the bank, and the afifidavit and bond in replevin, to the possession of 
the property, if the Circuit Court was to surreader it ; and for this rea- 
son, also, the order to return it, not to the custody of the state court 
or of its officer, but to Fritzlen, the defaulting mortgagor, from whom 
the marshal had taken it, was erroneous. 

Finally, if the jurisdiction and custody of the personal property had 
vested in the state court, that fact would hâve presented no sufficient 
ground for a dismissal of the action of replevin, and there was no other 
reason for that judgment. The custody, control, and jurisdiction of 
the property pertained not to the jurisdiction of the controversy, nor 
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of the action between the parties, to its trial, or to the décision of the 
issues it présentée!, but to the exécution of the judgment tliat might 
subseqnently be rendered in it. It was not more essential to the trial 
and adjudication of the issues than custody and jurisdiction of the 
money of a debtor required to pay a judgment that may be rendered 
against him upon a contract are to the jurisdiction and trial of the ac- 
tion upon the contract. It is no défense to an action for a debt that the 
debtor has not, and probably never will obtain, the means to pay it, and 
that the court has no jurisdiction of property to satisfy it. And it is 
no défense to an action against défendants for the possession and deliv- 
ery of personal property that they hâve it, but that a prior action is 
pending between the same parties for the same cause of action in a 
State court, and the défendants cannot foresee what the décision and 
action of that court may be. The action in the state court may be dis- 
missed. It may resuit in a decree which will exhaust but a part, and 
leave the larger portion of the property involved in the controversies 
to respond to the judgment in the subséquent action. The pendency 
in a State court of a prior action to détermine the same issues pending 
in a subséquent action in the fédéral court between the same parties pré- 
sents no bar and furnishes no ground for the abatement of the later 
action. When the state court secures by proper process the custody or 
dominion of spécifie property, which it is one of the objects of the suit 
in the fédéral court to subject to its judgment or decree, the latter 
action should not be dismissed ; but it should proceed as far as may be 
without creating a conflict concerning the possession of the property, 
and then be stayed until the proceedings in the state court hâve been 
concluded, or ample time for their termination has elapsed. Barber 
Asphalt Paving Co. v. Morris (C. C. A.) 132 Fed. 945, 948 ; Williams 
V. Neely (C. C. A.) 134 Fed. 1 ; Zimmerman v. So Relie, 80 Fed. 417, 
420, 25 C. C. A. 518, 521 ; Gates v. Bucki, 53 Fed. 961, 965, 4 C. C. A. 
116, 120. 

The issues prcsented by the pleadings in this action challenged the 
existence and validity of the mortgages of the bank, and its rights un- 
der them to the property described in the complaint. Thèse issues were 
susceptible of trial and adjudication regardless of the possession of the 
Personal property during the pendency of the suit. The jurisdiction 
of the two courts was concurrent. That of neither excluded that of the 
other to try the same issues between the same parties. It is not the final 
judgment in the first suit, but the first final judgment, although it may 
be in the second suit, that renders the issues in such a case res adjudi- 
cata in the other court. Insurance Co. v. Harris, 97 U. S. 331, 336, 
338, 24 L. Ed. 959. Hence, so long as the issues in the action in re- 
plevin had not been finally adjudged by the state court in the Weldon 
suit, the bank had the right to their hearing and décision in the fédéral 
court. The power was vested in that court, and the duty was imposed 
upon it— a duty which it might not lawfully renounce or avoid — to pro- 
ceed with ail convenient speed to try and détermine by the exercise of 
its own independent judgment the controversy between citizens of dif- 
férent States which the action in replevin presented. Barber Asphalt 
Paving Co. v. Morris (C. C. A.) 132 Fed. 945, 951, 956. 

The judgment of dismissal and the order for the return of the prop- 
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erty must be reversed, and the case must be remanded to the Circuit 
Court for further proceedings not inconsistent with the views expressed 
in this opinion, and it is so ordered. 



MOORH et al. v. PETTT et al. 

(Circuit Court of Appeals, Eighth Circuit. January 18, 1905.) 

No. 2,031. 

1, BxKCUTORS— Actions in Fobbign Couet— ArTitORirr to Maint ain. 

An exécuter or administrator, In his représentative capaclty, caunot 
malntaln an action in the courts of any sovereignty other than that 
under whose laws he was appointed and quallfled, without obtaining 
an anclllary grant of letters in the state wliere the action Is brought. 
unless the right so to do is conferred upon Mm by the law of the forum. 

[Ed. Note. — For cases In point see vol. 22, Cent. Dig. Bxecutors and 
Adminlstrators, §§ 2330-2338.] 

Z Samb. 

But whenever the cause of- action declared upon by the forelgn exécu- 
ter or administrator is one which Involves an assertion of hls owu 
right, rather than one of the deceased, or whlch has accrued dlrectly 
to hiin through hls contraet or transaction, and was not originally an 
asset of the estate in his charge, he may malntain an action in another 
State for the enforcement thereof, although express authority so to do 
may not be found in a statute of the forum. 

[Ed. Note. — For cases in point, see vol. 22, Cent Dlg. Exécutera and 
Adminlstrators, §§ 2330-2333.] 

3. Samk— AccEUAi, OF Action. 

A cause of action to recover from agents employed by executors the 
preceeds of a sale of real estate belonging to the decedeiit's estate accrues 
dlrectly to the executors, and they may sue thereon in a state ether 
than that of thelr appolntment, without procuring new letters in tliat 
state. 

4. Pleadings—Ambndment— Discrétion of Cotjet. 

It was within the discrétion of the trial court to allow the amend- 
ment at the trial of a pétition alleglng that a sale made by défendants 
as plaintlflC's agents was in fact a sham concocted for the pui-pose of 
deceiving plalntiffs, and that, after aceomplishing the same, défendants 
sold the land to others at a substantial advance, so as te allège that 
défendants, as agents, sold the land for the increased price, and re- 
ceived and retalned such priée. 

Q. Pbincipal and Agent— Misconduct or Agent— Action in Self-Interest 
—Remédies oï Pbincipai.. 

Where agents, during the contlnuance of thelr agency, purchased for 
themselves land of thelr principals, using the name of another to give 
celor to the transaction, and resold the same at a hlgher price, the ben- 
efit of the resale inured to the principals, and they could sue at law for 
the profit received and retalned by the agents. 

6. Trial— Verdict— Dieection—Pormautt, 

Where the court directs a verdict, the usual and better practlce Ifs for 
the jury to retum a formai verdict in writlng, but the absence of such 
a verdict Is not fatal to the valldlty of the judgment. 

7. Pbincipai. and Agent— Sales bt Agent — Rights of Principal. 

Défendants were plaintIfCs' agents for the sale of land, and expressly 
agreed that, for the compensation whlch they were to recelve, they 
would look after plalntiffs' interests until the sale was concluded and 
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the money fully paid. They entered Into a contract of sale whieh un- 
authorizedly bound plaintifïs to exécute a wairanty deed, and the pur- 
chaser, in tbe contract, did not so obligate iiirnseif tliat plaintifïs could 
bave held him to the purchase. Before the question of the character 
of the deed was settled, and before the purchaser signed any obligatory 
writing, the latter transferred his interest in the property to défend- 
ants, without having made any payment. ïhis fact défendants con- 
cealed from plaintifCs, and immediately thereafter sold the property 
themselves at a greater priée than the first purchaser was to pay. 
In subséquent negotiations with plaintifts, they still spoke of the first 
purchaser as making the purchase. Eeld, that the sale finally made 
by défendants was made by them as plaintiffs' agents, and plaintiffs 
were entitled to the profits thereof. 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

Tais was an action brought by Kobert B. Petty and Henry H. Negley, 
executors of the last will o£ Catharine K. Xegley, deceased, against Charles 
E. Moore and William B. Chick, copartuers as Moore & Chick, to recover 
certain moneys in the hands of défendants, received from the sale of a tract 
of land. Xhe executors claimed that the land, when sold, belonged to the 
estate in their charge, and that the sale was made by défendants whlle acting 
as their agents. The défendants claimed that, while they once sold the land 
as agents of the executors, they duly accounted for the proceeds; that they 
thereafter bought the same from the purchaser, and resold it at a profit; 
and that the profit sought by the executors was their own. The pétition, as 
flrst flled, proceeded upon the theory that the first sale by the défendants 
was a sham, and was really to themselves, though made colorably to another 
for the purpose of deceiving the executors and detraudlng the estate ; that, 
after accomplishing the déception, they sold the land to other parties at a 
substantial advance ; and that consequently the estate was damaged in that 
amount. After the issues were joined, and when the cause came on for trial, 
the executors, with permission of the court, but against the objection of the 
défendants, amended their pétition by alleging that the défendants, while 
acting as their agents, sold the land for the increased priée, and received and 
still retained the same. No continuance or delay was requested by the de- 
fendants on account of the amendment. The cause was tried to a jury. 

The record discloses the following facts: 

Catharine R. Negley was a résident of Pittsburgh, Pa. Her will was duly 
probated in the orphans' court of AUegheny couuty, In that state. The 
plalntiflis, having been nominated therein as executors, qualified as such ; 
and. In due course, letters testamentary were Issued to them. The execu- 
tors were Invested by the will with full power to sell and convey the real 
property of the testatrix at public or private sale, and at such times and 
upon such terms as they might deem best, and to invest the proceeds. In- 
cluded in the estate, whlch was considérable, was a tract of land in Cherokee 
county, lowa. The défendants llved at Cherokee, lowa ; the executors, in 
Pennsylvanla. 

Eor several years prier to the transactions which resulted In the contro- 
versy the défendants had acted as agents of the executors in renting the 
lowa land and paying the taxes. In August, 1901, the défendants wrote fhe 
executors that conditions were very unfavorable for the renting of the land 
In the future, and suggested the flxlng of a selling price if the latter deslred 
to sell. Then followed a course of correspondence covering a period of sev- 
eral months. The executors being willing to sell at a satisfactory figure, 
It was agreed that, If a sale was effected through défendants' efforts, they 
shonld, as agents, recelve a commission of 2 per cent, of the selling price; 
the same "to Include ail ordinary transactions In relation to the future care 
of the matter such as collectlng and forwarding the money." In this same 
connection the défendants had previously written the executors: "We would 
feel it incumbent upon us, If désirable to you, to still hâve charge of your 
interests in the premises until such time as the payments were ail made." 
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The défendants wrote on November 14, 1901, that they had a customer who 
would pay $17,000 for the property. The executors did not accept the propo- 
sition, but suggested the propriety o£ advertising in a local paper that the 
land was for sale. The défendants answered that the suggestion might be 
good if it was proposed to divide the land and peddle it in parcels, but they 
questioned the advisability of doing that. The executors rejected the offer 
of $17,000, and named a higher figure, whlch they said they ought to obtain. 
To this the défendants replled that their customer, "after a careful examina- 
tion of the land," declined to raise his tirst offer, and that they concurred 
in his views. They offered arguments In favor of their position, and said 
that the priée desired by the executors was "out of the question" and "be- 
yond the llmit." It is worthy of note at this point that the customer who 
was said to hâve carefully examined the land is the man to whom the de- 
fendants clalm to bave made the sale two weeks later. He testifled at the 
trial that he had never seen the land before purchasing, but had relied on 
défendants' statements concerning it. On December 12, 1901, the executors 
wrote that another party had written thein, inquiring the priée of the land. 
To this the défendants replied that they probably knew him, and that he was 
the man who in the preceding fall had offered them several thousand dollars 
less than the executors wanted. On December 16th the executors wrote that 
they had a deflnite offer from the other party ; that they flxed the selling price 
at $18,081, the purchaser to pay a certain tax; that they regretted that de- 
fendants did not advertise the property for sale, for, had they done so, a 
still better priée could probably hâve been secured; that they had expected 
that the défendants would use ail proper means to obtain the highest possi- 
ble price, and at least obtain bids from the other parties whom défendants 
said they knew. They àlso said that. If they did not hear from défendants 
by wire on the 19th of December, the priée mentioned would be withdrawn. 
On the ISth the défendants wired and wrote that they had sold the land 
at the price mentioned. At no time prier to the 21st of December did the 
défendants advise the executors of the name of the person with whom they 
were negotiating, and to whom they claimed to hâve sold. The ténor of 
their letters is marked by uufavorable comments on the value of the land. 
They knew or believed that a party residing in the same town, who had 
once offered them §15,000 for the land, was then endeavoring to purchase 
from the executors, but they refralned from communicating wIth him. On 
the 18th of December a written contract of sale and purchase was prepared 
and signed by the défendants, as the agents of the executors, and by one 
Gray, as purchaser. The contract contained a requirement that the executors 
give the purchaser a good and sufficient warranty deed, except as to the 
tax already mentioned ; that Gray pay $100 upon the exécution of the con- 
tract, the recelpt of which was acknowledged ; that $2,900 be paid March 
1, 1902 ; and that the remaining $15,081 be represented by notes and mort- 
gage. The contract and a draft for the $100 were sent to the executors 
about a week afterwards. They returned the draft, and made various ob- 
jections to the terms of the contract, among which was one to the require- 
ment of a warranty deed. The sole évidence of the authority of défendants 
was In the correspondence, and it contained no warrant for a sale with co ve- 
nants of warranty. The executors prepared and sent to the défendants a 
contract to be executed, but it was never executed by Gray, rior did he at 
any time bind himself in any enforceable way to accept such a conveyance as 
they were willing to give. The provisions of an lowa statute afifecting the 
sale of real property under foreign wills postponed the cousummation of 
the transaction to about March 1, 1902. On Pebruary 21st, Gray executed 
two notes aggregating $15,000, and a mortgage to secure the same. On the 
26th thé défendants wrote the executors, inclosing a draft for the cash pay- 
ment, less their commission, also the notes, and the mortgage, which had 
been recorded, and said that they "had Mr. Gray pay an amount to make 
the mortgage an even $15,000." They were retained by the executors. 

On April 22, 1902, the défendants sent the executors a prepared deed "to 
be executed to Mr. R. H, Gray, the purchaser of this land" ; and on the 26th 
of the same month the executors, haying stricken out the clause of war- 
ranty, executed the same, and returned it to the défendants. In June, 1902, 
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the executors dlscovered that Gray had previously conveyed the land to the 
défendants, and that the latter had resold tlie same at an advance of more 
than $5,000. The $100 sent to the executors in December, 1901, by the défend- 
ants, and represented as being earnest money received from Gray to confirai 
the sale, was in fact furnished by the défendants themselves. Gray was 
a bauker who lived at anotber town in Cherolcee county, lowa. He carried 
a balance in a banls in the town in which the défendants lived, and whieh 
was but a short distance froni their office, where the contract of sale was 
sald to hâve been prepared and signed. He did not draw a check upon his 
balance in that bank for the earnest money, but, on the contrary, the de- 
fendants, who had had prevlous deallngs with iiim, advanced the money 
themselves, and charged Gray with the same upon their books. After the 
draft for the earnest money was returned by the executors, the défendants 
credited Gray therewith. When the cash payment of $3,081, less commission, 
was remitted to the executors, on February 26, 1902, Gray had no interest 
whatever in the land. The money was wholly supplied by the défendants, 
although, as has been observed, they wrote that they "had Mr. Gray pay an 
amoimt to make the mortgage an even $15.000." Gray executed the notes and 
mortgage for the deferred payments on February 21 st. 

The défendants say that some tlme between the 22d and the 2(jth, the date 
of the remittance, Gray came to them, and expresscd regret that he had made 
the purchase, because of other financial engagements which he was rcquired 
to meet. He said that he was willing to witlidraw from the transaction 
without making any profit whatever. Consequently, according to the défend- 
ants, they took the purchase off of his hands, but they did not advise the 
executors thereof. About two months afterwards they prepared and for- 
warded to the executors a deed of conveyance to Gray, as the purchaser. 
It was conceded that, aside from the notes and mortgage which he executed, 
Gray never had a dollar invested in the transaction; that he made nothing 
and lost nothing. 

It also appeared that, shortly before the commencement of the action In 
the court below, the executors wrote the défendants, charging them with bad 
faitli, and with purchasing the Jand for themselves in the name of Gray. 
In reply, the défendants donied the charge that Gray was not the real pur- 
chaser, and referred the executors to certain court records for proof that 
Gray had contested the amount of the tax, which, as purchaser, he assumed, 
had succeeded in reducing it, and had flnally paid the reduced amorait. The 
truth was, however, that Gray did not pay the tax. It was ])aid months 
after the time the défendants claimed to bave purchased the land from him, 
and after Gray himself ceased to claim any interest in it. At the same time 
the court records in the tax proceedings would doubtless bave afforded 
some proof of their assertion, in that Gray was recognized therein as the 
owner of the land ; but the testimony conelusively showed that from Feb- 
ruary to ]May, 1902, the défendants had no writing evidenclng their alleged 
purchase from Gray, and from May to August, 1902, a deed from Gray to 
them was, according to the testimony of défendant Moore, kept from the 
records in order to avoid making new parties to the court proceedings. The 
letter of défendants regarding proof by the court records that Gray had 
paid the tax was therefore obviously misleading. One of the executors had 
seen the land several years before the transactions which bave been related. 
The other had never seen it. Both of them relied largely upon the représent- 
ations of the défendants concerning it. 

About the first of the year 1902, in order to prépare the records for a 
proper conveyance of the title, an attested copy of the will of the testatrix 
and a transcript of the probate proceedings in the orjjbans' court of AUe- 
gheny county, Pa., were filed in the probate court of Cherokee county, lowa, 
and the will was admitted to probate and i-ecord in the latter county as a 
foreign will. The order of the lowa court contained a confirmation of the 
foreign appointment of the executors, and also a clause appointing them 
as such In that court. There was no bond given or formai qualification by 
them in lowa. One of the défenses In the answer was that the court below 
was without jurisdiction to hear, try, or détermine the cause, but the ac- 
companying allégations showed that défendants evidently Intended to chai- 
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lenge the capacity of the plaintiffs to maintaln the action In lowa. At 
the conclusion of the trial the plalntiffis Interposed a motion for a verdict. 
The journal of the court recites that the motion was sustained, and that 
the jury returned a verdict in favor o£ the plaintiffis for $5,207. The record 
does not disclose that any writlng in the form of a verdict was signed by 
any one acting as foreman of the jury. Judgment havlng been entered for 
the amount of the verdict, the défendants prosecuted this proeeeding in 
error. 

E. H. Hubbard and A. R. Molyneux, for plaintiffs in error. 
J. D. F. Smith and C. H. Lewis, for défendants in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
AMIDON, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The assignments of error présent but four propositions which 
require considération : Had plaintiffs, as foreign executors, author- 
ity to maintain the action in the state of lowa? Did the Circuit 
Court commit error in permitting the plaintiffs to amend their pé- 
tition on the eve of trial ? Was the f act that no writing in the form 
of a verdict was signed by or on behalf of the jury fatal to the judg- 
ment? Did the Circuit Court err in directing a verdict for the plain- 
tififs upon the évidence adduced at the trial ? 

1. The will of the testatrix was duly probated in Allegheny coun- 
ty, Pa., and, the plaintiffs having qualified as executors, letters 
testamentary were there issued to them in due course. An attested 
copy of the will and a transcript of the probate proceedings were 
recorded in the county in lowa in which the land was situated. By 
an order of the probate court in lowa the same executors were ap- 
pointed as such in that state, but they did not there qualify or give 
bond or receive letters testamentary. We will not pause to con- 
sider whether the language of the order in lowa invested the ex- 
ecutors with a domestic character, and whether the failure to qual- 
ify. give bond, and take out letters testamentary in that state can be 
urged in this proeeeding. It may be assumed for the pUrposes of 
this cause that they were purely foreign executors; possessing, 
however, under an express provision of a statute of lowa, the pow- 
er to sell and convey the real property of the testatrix in that state. 
Proeeeding with this assumption, did they hâve the right to main- 
tain the action in lowa for the recovery from their agents of the pro- 
ceeds of a sale of land made under their authority? This question 
was presented by the défendants' answer, wherein it was alleged 
that the plaintiffs were appointed and qualified as executors only 
in the state of Pennsylvania, and that they had never been qualified 
or authorized to act as such under the laws of the state of lowa. 
The gênerai rule undoubtedly is that an executor or administrator 
in his représentative capacity cannot maintain an action in the 
courts of any sovereignty other than that under whose laws he was 
appointed and qualified, without obtaining an ancillary grant of let- 
ters in the state where the action is brought, unless the right se to 
do is conferred upon him by the law of the forum. Fenwick v. 
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Sears' Administrators, 1 Cranch, 259, 2 L. Ed. 101; Dixon's Ex- 
ecutors v. Ramsay's Executors, 2 Cranch, 319, 2 L. Ed. 453; Doe 
V. McFarland, 9 Cranch, 151, 3 L. Ed. 687 ; Kerr v. Moon, 9 Wheat. 
565, 6 L. Ed. 161 ; Vaughan v. Northup, 15 Pet. 1, 5, 10 L. Ed. 639 ; 
Noonan v. Bradley, 9 Wall. 394, 19 L. Ed. 757 ; Johnson v. Powers, 
139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 112. The rule as to for- 
eign guardians is the same. Morgan v. Potter, 157 U. S. 195, 15 
Sup. Ct. 590, 39 L. Ed. 670. But whenever the cause of action de- 
clared upon by the foreign executor or administrator is one which 
involves an assertion of his own right, rather than one of the de- 
ceased, or which has accrued directly to him through his contract 
or transaction, and was not originally an asset of the estate in his 
charge, he may maintain an action in another state for the enforce- 
ment thereof, although express authority so to do may not be found 
in a statute of the forum. The principle underlying this modifica- 
tion of the gênerai rule is that, when the cause of action accrues 
directly to the executor or administrator, it is assets in his hands 
for which he may sue in his personal capacity, and, if he sues as ex- 
ecutor or administrator, the words so describing him will be re- 
garded as merely descriptive, and be rejected as surplusage. See 
Talmadge, Adm'r, v. Chapel, 16 Mass. 71, in which it was held that, 
where a judgment had been recovered in New York by an admin- 
istrator appointed in that state, he could bring suit upon the judg- 
ment in Massachusetts without taking out letters of administration 
there. This case was approved in Biddie v. Wilkins, 1 Pet. 686, 693, 
7 L. Ed. 315. See, also, Mowry v. Adams, 14 Mass. 327 ; Williams 
v. Moore, 9 Pick. 433 ; Kane v. Paul, 14 Pet. 33, 42, 10 h. Ed. 311. 
The gênerai rule is recognized and applied in lowa (McClure v. Bâtes, 
12 lowa, 77), and also the qualification which has been stated (Greasons 
V. Davis, 9 lowa, 219; Chamberlain v. Wilson, 45 lowa, 149). In 
Greasons v. Davis the plaintififs, foreign executors, brought an action 
in lowa upon transcripts of judgments rendered in Pennsylvania. One 
of the défenses was that the plaintifïs were not qualified to sue when 
the action was commenced. It appeared that the plaintifïs' testator 
recovered the judgments in Pennsylvania, and, having died, the plain- 
tififs, as executors, were substituted on the record, which, under the 
practice in that state, put them in the position of judgment creditors, 
as though they had been the original plaintifïs in the actions. The trial 
court in lowa was requested to instruct the jury that, if the plaintifïs 
were not appointed and qualified as executors under the laws of lowa 
at the commencement of the action, they could not recover. A refusai 
of the instruction was sustained by the Suprême Court of lowa, which 
said: 

"If they had not been made parties In Pennsylvania, they could not sue 
without taking out letters hère. • • * Other reasons may requlre that 
they should still take out letters, In order to adminlster his estate hère, but 
thèse reasons do not requlre it before sulng In the présent case." 

The doctrine is more clearly illustrated in Chamberlain v. Wilson. 
Chamberlain, a citizen of Nebraska, died, holding a note executed by 
a résident of lowa, and secured by mortgage upon real property in 
135 F.— 43 
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the latter staté. Letters of administration were issued in Nebraska to 
Van Horn, who, in his représentative capacity, took possession o£ the 
note. He sent the note for collection to one Wilson, in lowa, who 
collected a portion th'éreof from the maker, and had the money in his 
hands, ready to pay to the party entitled. A son of the deceased took 
out letters of administration in lowa, demanded the money from Wil- 
son, and sued him in that state upon his refusai to pay. The Nebraska 
administrator filed his pétition as intervener, and claimed the money. 
It was held that, as the foreign administrator took actual possession 
of the note in question, embraced it in his inventory, and was charged 
with the principal and primary administration of the estate, he was en- 
titled to the further control of it and its proceeds, which he did not lose 
by sending it to lowa for collection. The court said : 

"He may, in our opinion, maintaln an action agalnst Wllson for the pro- 
ceeds of the note colleicted and in his possession, in his own name, without 
talving out new letters of administration. Probably, under the doctrine of 
McClure v. Bâtes, 12 lowa, 77, he raight not he enabled to maintain an 
action as administrator for the collection pf the note. But the note came 
rightfuUy into his possession in virtue of the administration granted in PoUî 
county, Nebraslia. It was collected, and the proceeds were in the hands of 
Wllson, so that the right to maintaln an action upon the note is not involved." 

This doctrine is elsewhere generally recognized. In Trecothick v. 
Austin, 4 Mason, 16, Fed. Cas. No. 14,164, Mr. Justice Story said : 

"But it is by no means clear that, if Trecothick's executors were now suing, 
they would be obliged In the présent case to taUe out administration hère 
before they could proceed. The demand agalnst Ivers or the défendant [J. 
L. Austin] is not a demand which accrued in Trecothick's llfetime, or out 
of any contract with him. But it Is a demand which accrued under agencies 
created by tbem. In their character as executors, after the death of Treco- 
thick. They ihight, under sucli elrcumstances, bave maintained a suit in 
their own names for an account agalnst their agent, and need not bave sued 
lu their représentative capacity. Soe Cockerlll v. Kynaston, 4 Term E. 2S0 ; 
Cowell V. Watts, 6 East, 405 ; Thompson v. Stent, 1 Taunt. 322 ; Toll, Ex'rs, 
bk. 3, c. 10, p. 439. The' agent would be estopped to deny their right to re- 
celve what he had collected in virtue of their authority. See Nickolson v. 
Knowles, 5 Madd. 47 ; 10 Vin. Abr. 'Estoppel,' M ; 2 Oomp. 11." 

In Lawrence v. Lawrence, 3 Barb. Ch. (N. Y.) 71, Chancelier Wal- 
worth said: 

"As a gênerai rule, a foreign exécuter Is not entitled to sue in our courts 
without having proved tbe will and taken out letters testamentary thereon 
in the proper probate court of this state. Thèse rules, however, are only 
applicable to suits brought by executors for debts due to the testator, or 
wUere the fomidation of the suit was based upon some transaction with the 
testator in his lifetjme. They do not prevent a foreign executor from suing 
în our courts upon a contract made with himself as such executor." 

To the same effect are Fox v. Tay, 89 Cal. 339, 24 Pac. 855, 28 Pac. 
897, 23 Am. St. Rep. 474; State v. Kairne, 4 Mo. App. 479 ; Tyer v. 
Milling Ce, 32 S. C. 598, 10 S. E. 1067; Lewis v. Adams, 70 Cal. 
403, 11 Pac. 833, 59 Am. Rep. 423 ; Barton v. Higgins, 4 Md. 539 ; 
Rogers v. Hatch, 8 Nev. 35 ; Wayland v. Porterfield's Ex'r, 58 Ky. 
638 ; Barrett v. Barrett, 8 Me. 346 ; Trotter v. White, 18 Miss. (10 
Smedes & M.) 607 ; Johnston v. Wallis, 41 Hun, 430 ; Terrell v. Crâne, 
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55 Tex. 81 ; Griswold v. Railroad Co., 9 Fed. 797, 798 ; Goodyear v. 
Hullihan, 2 Hughes, 492, Fed. Cas. No. 5,573. 

In the case at bar the cause of action did not exist in the lifetime 
of the deceased. The proceeds of the sale sued for were never assets 
of her estate. The employment of défendants as agents to make the 
sale of the land was by the plaintifïs as executors. The right to re- 
cover the avails of any such sale accrued directly to the plaintiffs, and 
they were authorized to assert it in lowa without procuring new letters 
in that state. 

2. The allowance of the amendment of the pétition was within the 
discrétion of the trial court. The défendants did not suggest to the 
court that they were taken by surprise, and request additional time to 
meet the interpolated averment. It is claimed by them that the amend- 
ment changed the proceeding from an action at law to a suit in equity, 
but we are unable to concur in that view. If, as was charged, the 
défendants, whilst their agency subsisted, purchased for themselves 
the land of their principals, using the name of another for that pur- 
pose, and resold the same at a higher price, the beneiit of the resale 
inured to the principals, and an action at law was maintainable for the 
profit which was received and retained. 

3. Complaint is made that the trial court ignored the jury, sustained 
a motion for judgment, and rendered judgment thereon without the 
médiation of a verdict. The record, however, does not sustain this 
contention. The journal entry, which imports verity, recites that the 
plaintiffs moved the court to instruct the jury to return a verdict; 
that the motion was sustained by the court; that, under the instruc- 
tion of the court, the jury returned a verdict; and upon that verdict 
ihe judgment was rendered. While the usual and the better practice, 
where the resuit is determined by the court as matter of law, is that a 
formai verdict in writing be returned by the jury, the absence thereof 
is not fatal to the validity of the proceedings. Cahill v. Railway, 74 
Fed. 285, 30 C. C. A. 184. 

4. Bearing in mind the rules that control a court in its duty to 
submit controverted questions of fact in an action at law to the 
jury, and in its duty, equally imperative, to direct a verdict when 
the State of the proofs requires it, we are of the opinion that the 
action of the Circuit Court was right. It was shown conclusively 
that the relation of principal and agent between the plaintiffs and 
the défendants did not cease with the préparation and signing of the 
contract of sale with Gray. The défendants had expressly agréed 
that, for the compensation which they were to receive, they would 
look after the interests of the plaintiffs until the business was con- 
cluded and the money fully paid. Moreover, the contract of sale 
which was signed by them as agents of the plaintiffs contained an 
unauthorized provision binding the latter to the exécution of a war- 
ranty deed to Gray. In that condition it was unenf orceable against 
the plaintiffs, nor did Gray at any time before the défendants took 
his place in the transaction so obligate himself that the plaintiffs 
could hâve held him to a purchase. The matter proceeded with tlie 
important condition respecting the character of the deed left un- 
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settled and undetermined by any obligatory writing signed by 
Gray, down to the time the notes, mortgage, and the cash payment 
were sent to the plaintiffs, and possibly to the time when, two 
months later, they struck from the proposed deed the clause of war- 
ranty, and executed and returned it to the défendants. But before 
either of thèse things were done, Gray, the grantee in the deed, 
had ceased to hâve or claim any interest whatever in the prop- 
erty. Before the notes and mortgage were sent to plaintiffs, and 
before the payment on the purchase price was made, and whilst the 
trust relation between the plaintiffs and défendants existed, Gray 
came to the latter, and expressed regret at having made the pur- 
chase, and a désire to withdraw therefrom. This was an important 
fact materially affecting the interests of the plaintiffs, and of which 
they were entitled to be fully and fairly advised by their agents. 
Whatever of benefit under the circumstances might accrue from the 
willingness of Gray to abandon his purchase or attempted pur- 
chase ought not to hâve been secretly reserved by the agents for 
their own advantage. They were bound to the utmost good faith, 
and to the subordination of their own interests to those of their 
principals. Facts then within the knowledge of the défendants 
evidenced at least a probability that a higher price could be secured 
for the land than Gray was to pay, and the défendants did pay as his 
successors. It will not do to draw lines too nicely to aid agents 
who hâve, during the existence of their relation of trust and con- 
fidence, assumed a position with référence to the business in their 
charge which is antagonistic to their principals. What we hâve said 
concerning the state of the negotiations when the défendants took 
the place of Gray in the purchase indicates a clear distinction be- 
tween the case at bar and that of Robertson v. Chapman, 152 U. S. 
673, 14 Sup. Ct. 741, 38 L. Ed. 592, upon which reliance is placed. 
In that case the court said : 

"The sale to O'Donohoe was so far consummated that neither party was 
at liberty to undo what had been done. O'Donohoe executed his notes for 
the deferred payments, and, his wife unlting with him, gave a mortgage to 
secure them. The notes and mortgage were delivered to and accepted by 
the plaintiff, who executed a deed to O'Donohoe, and placed It In the hands 
o£ Polk, to be delivered to O'Donohoe whenever a deeree for the sale of the 
property was obtalned, and upon the payment of the $1,000 stipulated to be 
paid in cash. So that, at the time PoUi took the property from O'Donohoe, 
it was not In the power either of the plaintiff or of O'Donohoe to reseind 
the contract between themselves, and Polk's agency for the sale of the prop- 
erty had, in every material sensé, terminated. Nothing then stood in the 
way either of O'Donohoe's agreelng that Polk should take the property, 
or of Polk's becoming a purchaser from him. If the sale to O'Donohoe 
was au actual sale, In good faIth, so far as Polk had any agency In effecting 
It — If the contract between the plaintiff and O'Donohoe had been so far exe- 
cuted at the time Polk took O'Donohoe's place in the purchase that It could 
not be rescilided by either party to It — then Polk's agency In selling the 
property did not prevent him from purchasing from O'Donohoe." 

The foregoing being suificient for the disposition of this conten- 
tion of the défendants, we need not détermine whether, aside from 
the nonexistence of a binding contract of sale when the rights of 
Gray were taken over by the défendants, the action of the Circuit 
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Court was or was not justified by other features of the case. The 
sale finally made by the défendants at the advanced price should 
therefore be held to hâve been made by them as agents, and for the 
benefit of their principals. 
The judgment of the Circuit Court is afïîrmed. 



MUTUAL LIFE INS. CO. v. KEEN. 

(Circuit Court of Appcals, Third Circuit. February 2, 1905.) 

No. 37. 

1. Life Insueance— Action on Policy— Affidavit or Défense. 

ïlie statement of clalm In an action to recover life insuranee set eut a 
provisional policy issued by défendant to the décèdent, insurlug him for 
the term of 90 days, and which recited that he had made application for 
a permanent policy, and the receipt from him of the amount of one 
year's premium thereon ; that the company should hâve the right to ter- 
mlnate the provisional policy at any time on notice and repayment of the 
premium received, but that if the application was accepted a permanent 
policy should be Issued as soon as might be, and the amount received 
should be allowed in payment of the first premium thereon. The state- 
ment then alleged that the provisional policy had not been terminated by 
notice, nor had any part of the premium paid been retumed, but that 
after the expiration of the 90 days the insured demanded a permanent 
policy or the return of the premium, and was told by défendant that 
his application had been accepted, and a permanent policy would be de- 
livered in due course of mail, but that such policy had not been dellv- 
ered at the time of the death of Insured, which oceurred shortly after- 
ward. Held, that plaintlff's cause of action dld not rest upon the pro- 
visional policy, which had expired by Its terms, but solely upon a con- 
tract for permanent Insurance, created either by the Issuance of a policy 
or the acceptance of the application before the death of the applicant, 
which gave him a right to demand the policy, and that an affidavit of 
défense explicitly denying that such policy had been issued, or that the 
application had been accepted, or that défendant had ever so stated, 
went to the whole of plaintifï's claim, and was sufficient. 

2. PLEADING — CONSTBUCTION OF AFFIDAVIT OF DEFENSE. 

The office of an aflidavit of défense, under the law of Pennsylvania, is 
to prevent a summary judgment, and it is not to be subjected to close 
technical examinatlon. The law may not be so construed as in effect 
to deprive a défendant of the right to présent disputed questions of 
fact or law to a court and jury for détermination by the orderly and es- 
tablished judicial procédure. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 131 Fed. 559. 

Charles P. Sherman and John G. Johnson, for plaintifï in error. 
Francis S. Laws, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, J. Suit was brought in the court below by the défend- 
ant in error, hereinafter called the plaintifï, against the plaintifif in 
error, hereinafter called the défendant, to recover upon an alleged 
contract of life insuranee, in her favor, between her husband, John 
Este Keen, and the défendant company, . 
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To the statement of claim filed hj the plaintiff, affidavits of dé- 
fense, original, amended and supplemental, were filed by the de- 
fendant, and thereafter, upon motion of the plaintifif, a rule for judg- 
ment for want of a sufificient affidavit of défense, was, after hear- 
ing and argument, made absolute, and judgment entered for the 
plaintifï for $4,850, etc. The following facts, as alleged in the state- 
ment of claim and in the affidavits of défense, are disclosed by the 
record : 

Prior to November 4, 1902, John Este Keen, a citizen of the Unit- 
ed States, while residing in Constantinople, Turkey, made his ap- 
plication to the Mutual Life Insurance Company of New York, the 
défendant, for a policy of Insurance upon his life, in the sum of 
f 1,000 sterling, upon the 20-year endowment plan, in favor of his 
wife, the Said plaintifï. On or about November 4, 1902, the said 
défendant, through its agent and gênera! manager for the Levant, 
in Paris, issued to the said John Este Keen its provisional poHcy, 
insuring his life, for the benefit of his wife, the said plaintifï, for a 
period of 90 days, in the amount and upon the plan applied for, 
receiving therefor an amount equal to the annual premium for such 
insurance. The said provisional policy, made part of the statement 
of claim, is as foUows : 

"The Mutual Life Insurance Company o( New York. 

"Age 49 years. ' Amount £1,000. 

"20 îear Endowment; 20 Year Distribution. 
"James W. Seymour, Jr., General Manager for the Levant, 17 Avenue De 

L'Opéra, Paria. 

"In considération of the application for this provisional policy which is 
hereby rnade a part of the contract and of sixty-one pounds two shillings 
and four pence, the Mutual Life Insurance Company of New York does in- 
sure the life of John Este Keen for the sum of one thousand pounds sterling, 
in favor of his wife Hannah Mills Keen for the term of ninety days from date, 
to wit, until the 2d day of February, 1903, subject to the usual terms of 
said company's policies. It is expressly stipulated that if the ofScers of said 
Company at New York shall not agrée to continue the insurance during 
the said ninety days they may terminate said insurance at any time prior 
to the expiration of said ninety days by mailing a registered letter to the 
said J. E. Keen, informing him of thelr décision, and said insurance shall 
thereupon become nuU and void. In such a case this provisional policy shall 
become null and void, and shall be retumed to the company at Paris, against 
reimbursement of the sum paid. If, on the other hand, the application for 
insurance is accepted by the oificers of said company, at New York, a perma- 
nent policy shall be made out and delivered to the insured as soon as may 
be, and the amount herein acknowledged to hâve been received by the 
company In exchange for this provisional policy shall be allowed in payment 
of first premium on said Insurance. 

"In witness whereof, the said the Mutual Life Insurance Company of 
New York bas caused this provisional policy to be slgned in duplicate, by Its 
Président and Secretary, at its Home Office in the City of New York, and to be 
countersigned at Paris by James W. Seymour, Jr., its General Manager for 
the Levant, on this 4th day of November in the year 1902, and slgned by the 
Insured. Richard A. McCurdy, Président. 

"[Seal] W. J. Easton, Secretary. 

"Countersigned by James W. Seymour, Jr., General Manager for the Levant 

"John Este Keen, the Insured." 

This provisional policy expired by its own limitation February 
2, 1903, the ofFicers of the défendant company not having exercised 
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their riglit to terminate said insurance at any time prior to the ex- 
piration of the said 90 days. The statement of claim contains the 
following averment: 

"And tlie plaintifï avers upon information and helief that at no time during 
the said ninety days or afterwards did the défendant ever terminate the said 
policy, or mail a registered or other letter to the said insured, Inforining him 
of their décision so to do. ïhat In the latter part of Febrtiary, 1003, after the 
said ninety days had expired, the said insured, by his agent, mado a de- 
mand upon the défendant at Constantinople, Turkey, for a permanent poliey 
of insurance to be issued in pursiiance of said provisional policy, or a return 
of the premium of $295.82 whlch had boen pald therefor. Thé défendant 
refused to return said premium, and advlsed the said insured that his appli- 
cation for a permanent policy had been accepted by the home oiflce of the 
défendant in New York, U. S. A., and that a permanent policy would be de- 
livered in due course of mail. The défendant bas never returned or olïered 
the return of the said premium, but still retains the same." 

John Este Keen died March 26, 1903. The plaintifï avers that im- 
mediately thereafter, the défendant company was notified of the 
said death, and claim made for the amonnt alleged to be due "un- 
der said policy," and "that by reason of the premises, the said John 
Este Keen was, on the 26th day of March, 1903, insured in the de- 
fendant company in the sum of £1,000 sterling, * * * payable 
to the plaintifï as the wife of said insured and as the beneficiary 
named in the policy of insurance, and which said sum the défend- 
ant has refused and still refuses to pay." 

The material parts of the said aflîdavit of défense, amended and 
supplemental, filed by the défendant, are as follows : 

"That ♦ * • défendant has a just, true, full and légal défense to the 
whole of the plalntiff's claim of the followlng nature and eharacter, to wit: 

"That no contract of insurance existed between the défendant and John 
Este Keen at the time of his death, to wit, March 26, 1903, and that défendant 
owes plaintiff nothing." 

It then sets forth the provisional policy, above recited, as issued 
from the office of its gênerai manager for the Levant, in Paris, No- 
vember 4, 1902, and avers: 

"That said provisional policy lapsed by Its own terms February 2, 1903, 
on which date ail defendant's liability under said policy ceased. 

"That défendant did not exercise its rlght to terminate said insurance 
prior to the expiration of said ninety days, nor, on the other hand, was ths 
apj)]icatJon for insurance accepted by the offlcers of said company at New 
York, and no permanent policy was ever delivered to said John Este Keen, 
and no contract of insurance, other than the said ninety day provisional 
policy No. 100,110, which lapsed by its own terms February 2, 1903, as afore- 
said, was ever entered Into by défendant with said John Este Keen. 

********* 

"That the plaintiff, in her statement of claim heretofore filed in this case, 
avers as follows: 'The défendant refused to return said premium, and ad- 
vised the said insured that his application for a permanent policy had been 
accepted by the home office of the défendant In New York, U. S. A., and that 
a permanent policy would be delivered in due course of mail.' 

"That it Is not true either that the défendant refused to return said pre- 
mium, or that the défendant advlsed the said insured that his application 
for a permanent policy had been accepted by the home ofHce of the défendant 
in New York, U. S. A., or that a permanent policy would be delivered in due 
course of mail. 

"That on the contrary, the défendant, aeting through its officers at New 
York, deemed the Information given to it by John Este Keen coneerning 
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certain matters In hls application for a permanent polîcy of Insurance to be 
unsatisfactory, and refused to make any permanent Insurance or to cause 
any permanent Insurance polîcy to be delivered, untll It, by its ofacers in 
New York, should be satisfied concemlng the matters involved, wbich It 
deemed material and whlch were actually material to the transaction. It 
directed the director gênerai (or the Levant, at Paris, France, to deliver no 
permanent polîcy to said Keen until it, the défendant, by its officers at New- 
York, should be satisfied concerning sald material matters. 

"That neither the défendant, nor Its officers in New York, did accept the 
application of said John Este Keen for a permanent policy, and never agreed 
or authorized any one to express its agreement to the issuance of such per- 
manent policy. 

"That before the death o( the said John Este Keen, It, the défendant, by 
its officers in New York, became satisfied that It had been deceived in said ma- 
terial matters, and forthwith, without delay, by cable and by mail, notified its 
said director gênerai for the Levant, in Paris, not to deliver any permanent 
policy to sald John Este Keen, and to return to said Keen the premium which 
he had pald upon the provisional policy whlch had been Issued, and which 
had explred by its own limitation. 

"That after the said John Este Keen had made hls said application for 
Insurance, a letter was addressed to him at Constantinople, Turkey, where 
he then resided, by the defendant's said director gênerai for the Levant, at 
Paris, in which he, said Keen, was Informed that before issulng any policy 
the Company, défendant, would require from him a satisfactory statement to 
the effect that he had never applied to any other Insurance company or asso- 
ciation for a llfe policy which had been refused. 

"That sald Keen wrote a letter from Constantinople, addressed to said 
company's director gênerai for the Levant, at Paris, dated February 12, 1903, 
In which he said: 'I beg to say that I hâve never made application for In- 
surance to any other company, and hâve thus not been refused.' 

"That said représentation was false, though the fact that It was false was 
not known to said director gênerai for the Levant. 

"That the sald application by said Keen for insurance, which was dated 
November 4, 1902, and which was acknowledged by him to be the basis of his 
provisional contract for insurance, contained false answers to certain ques- 
tions put to him, which answers were warranted to be true. Thèse answers 
concerned matters material to the contract, which were subsequently dis- 
covered by the défendant to hâve been false. They were believed by it at the 
time they were made to be true. 

"Amongst thèse false answers in sald application was an answer which un- 
truthfully stated that he had never been declined as an applicant for in- 
surance by any other company. As the défendant is Informed, believes and 
expects to be able to prove, said Keen had applied antecedently to thls repré- 
sentation to another insurance company for insurance, and had been by It 
declined. 

"In sald application. In answer to a question as to the name and address 
of the physician last consulted by the applicant, he replled : 'Dr. Patterson ;' 
also that said physician had been consulted by the applicant one year ante- 
cedently to the application, and that the nature of the complaint concern- 
ing which sald physician had been consulted was indigestion. 

"In said application, in answer to a question requiring dlsclosure of full 
particulars of any other illness or Injury he had had, glvlng the date, dura- 
tlon and remaining efCects, If any, sald applicant falsely answered: 'Never 
seriously ill ;' whereas, as défendant Is informed, believes and expects to be 
able to prove, the said Keen, In May, 1902, was operated upon for tubereular 
orchltls by a physician other than the said Dr. Patterson. 

"Ail of which above-recited facts the company défendant believes to be 
true and expects to prove upon the trial of thls cause." 

In the opinion of the court below thèse affidavits did not, in any or 
ail of the particulars as above recited, set forth a sufïïcient défense 
to the plaintiff's claim. To the judgment thereupon entered, for 
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want of a sufficient afiàdavit of défense, this writ of error has been 
taken. 

We think the learned judge of the court below was in error in 
the view taken by him of thèse affidavits, and in the entry of said 
judgment. The fundamental error in this case is due to the con- 
struction given by the court below to the scope and eiïect of the 
provisional contract of insurance. The court in its opinion says : 

"The provisional policy was Issued for three months, which was to be 
merged into a permanent pollcy at the end thereof, uniess the company found 
reasons during that time for terminatlng the insurance, when the provisional 
policy was to become null and void at the saœe time, upon the receipt of 
notice. No notice was given, and we think, therefore, at the end of the ex- 
piration of the provisional policy the iusured had a right to assume from 
the language of his provisional policy, that lus permanent policy took efCect, 
uniess otherwise notified. * * • We think, therefore, for thèse reasons, 
that the décèdent was insured at the time of hls death, whether détendant 
had aetually executed and delivered the policy or not. He was entitled to 
the policy under the contract; no money had been returned, nor had the 
insurance been terminated. In accordance with the provisions in the agree- 
nient, and its failure to earry out its part of the contract, by not exeeuting 
the permanent policy of insurance, does not relieve it from liability," 

This is, we think, a misconception of the meaning, force and efïect 
of the provisional policy, and the stipulations contained therein. 
The défendant is a New York corporation, doing business in va- 
rions foreign cities, through gênerai agents and managers, among 
others in Constantinople, through its gênerai manager in Paris. 
It is quite obvions that résidents of such far away places, who are 
applicants for insurance, would, in ordinary course of business, hâve 
to submit to noninsurance through a considérable period while their 
applications were being transmitted to the home company for in- 
vestigation and considération. It therefore requires no explana- 
tion to understand how the device of a provisional policy, to re- 
main in force during such period as will reasonably cover the de- 
lays involved in the transactions aforesaid, allows the company to 
conduct its foreign business in compétition with foreign compa- 
nies. The applicant has the benefit of immédiate insurance, while 
his application is being considered, and the company assumes an 
unconsidered risk for a short period of time. By this arrangement, 
the home company may give to the proposed risk the mature in- 
vestigation and considération required, and accept or reject the samf 
according as its judgment may be afïected by such investigation and 
considération, in the latter case returning the premium received, or 
such part thereof as may not be applicable to the provisional policy. 

This gênerai purpose we read in the provisional policy, as re- 
cited in the statement of claim and afïidavits of défense. It con- 
tains, first, a provision for immédiate insurance "for the term of 90 
days from date, to wit, until the second day of February, 1903" ; 
second, a provision that the company may terminate such immé- 
diate insurance before the end of 90 days, at its own option, in 
which case the "provisional policy shall become null and void and 
shall be returned to the company at Paris against reimbursement 
of the sum paid"; third, a provision for the issuance of a permanent 
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policy, if the application for insurance is accepted by the officers 
of said Company at New York. It is quite ciear, then, that this pro- 
visional policy might hâve been terminated, either by the expira- 
tion of the 90 days, on February 2, 1903, or prior thereto if the Com- 
pany should choose not to continue the insurance, and should no- 
tify, by registered létter, the applicant to that effect. In the case 
at bar, the provisional policy was terminated- by expiration of its 
term. It then remained for the insurance company to accept or 
not the application for insurance. In the former case, it would be 
due to the insured that a permanent policy be made out and de- 
livered as soon as might be. 

The case of the plaintifï then stands, as stated by herself, thus : 
The provisional policy had expired by its own limitation on Feb- 
ruary 2, 1903, the insured, her husband, not having died while it 
was in force. Her claim against the company must then rest upon, 
either the fact that a permanent policy had been issued prior to his 
death, or that his application had been accepted by the company, 
whether during the continuance of the provisional policy or after 
its termination, such acceptance imposing upon the company the 
obligation to make out and deliver the policy, and giving to the 
insured the right to demand and receive the same. That such con- 
struction was placed upon the stipulation of the provisional policy 
by the plaintiiï, is plain from the following averment of her state- 
ment of claim. We again quote it : 

"Tbat in the latter part of February, 1903, after the sald ninety days had 
expired, the said Insured, by his agent, made a demand upon the défendant 
at Constantinople, Turkey, for a permanent policy of insurance to be Issued 
In pursuance of said provisional policy, or a return of the premium of $295.82 
which had been paid therefor. The défendant refused to return said pre- 
mium, and advlsed the said insured that his application for a permanent 
policy had been accepted by the home office of the défendant in New York, 
U. S. A., and that a permanent policy would be delivered in due course of 
mail. The défendant has never returned or offered the return of the said 
premium, but stlll retaIns the same." 

Upon this averment of fact, the plaintifï rests the conclusion, that 
"b}^ reason of the premises, the said John Este Keen was, on the 
26th day of March, 1903, insured in the défendant company," etc. 
This is the essential averment of the plaintifï's case, — the substan- 
tive cause of action. If this is sufRciently denied by the défendant 
in its affidavit of défense, the plaintifï is not entitled to judgment, 
but must go to trial in due course before a court and jury. Let us 
see, then, how défendant in its affidavit, amended and supplemen- 
tal, deals with this crucial statement of plaintiff's claim. The 
amended affidavit of défense sajrs : 

"That no contract of Insurance existed between the défendant and John 
Este Keen at the time of his deàth, to wit, March 26, 1903, and that défend- 
ant owes plaintiff nothing. * • * That said provisional policy lapsed 
by its own terms February 2, 1903, on which date ail defeudant's liability 
under said , policy ceased. That défendant did not exercise its right to ter- 
minate said Insurance prior to the expiration of said ninety days, nor, on the 
other hand, was the application for insurance accepted by the officers of said 
company at New York, and no permanent policy was ever delivered to said 
John Este Keen, and no contract of Insurance, other than the said ninety day 
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provislonal pollcy No. 100,110, which lapsed by Its own terms February 2, 
3903, as aforesaid, was ever entered into by défendant wlth said John Este 
Keen." 

In the supplemental affidavil of défense the défendant, as aiready 
quoted, says: 

"That tlie plaintiff, In her statement of clalm heretofore filed in tliis case, 
avers as follows: 'The défendant refused to return said premlum, and ad- 
vised tlie said Insured that bis application for a permanent pollcy had been 
accepted by the home office of the défendant in New York, U. S. A., and that 
a permanent policy would be delivered in due course of mail.' 

"That it is not true either that the défendant refused to return said pre- 
inium, or that the défendant advised the said Insured that his application for 
a permanent policy had been accepted by the home oiHce of the défendant in 
New York, U. S. A., or that a permanent policy would be delivered in due 
course of mail. 

"That on the contrary, the défendant, acting through Its olTicers at New 
York, deemed the information given to it by John Este Keen concerning cer- 
tain matters in his application for a permanent policy of Insurance to be un- 
satisfactory, and refused to make any permanent Insurance or to cause 
any permanent insurance policy to be delivered, until it, by Its officers in 
New York, should be satisiied concerning the matters Involved, which It 
deemed material and which were actually material to the transaction. It 
directed the director gênerai for the Levant, at Paris, France, to dellver no 
permanent policy to said Keen until it, the défendant, by its officers at New 
York, should be satisfled concerning said material matters. 

"That neither the défendant, nor its officers In New York, did accept the 
application of said John Este Keen for a permanent policy, and never agreed 
or authorized any one to express its agreement to the Issuance of such perma- 
nent policy." 

An afifidavit of défense could not contain a fuller or more ex- 
plicit déniai of plaintiff's statement of claim and cause of action, 
than does the affidavit of the défendant in this case. The cate- 
gorical statement is made by plaintifï, that the application of her 
husband was accepted by the company, and therefore, pursuant to 
the stipulation of the provisional policy, it was bound to issue as 
speedily as possible a permanent policy, the conclusion of law fol- 
lowing, that by reason of the premises, a contract of insurance ex- 
isted between the défendant company and the said John Este Keen 
at the time of his death. To this categorical statement there is a 
categorical déniai, which requires neither amplification nor ex- 
planation. It goes to the whole cause of action, and puts the plain- 
tiff upon proof of her case in the orderly process of a jury trial. 

The affidavit of défense law of Pennsylvania may not be so con- 
strued as, in efïect, to deprive a défendant of the right to présent 
disputed questions of fact or law to a court and jury for détermi- 
nation by the orderly and established judicial procédure. Such a 
resuit might well amount to a deprivation of property without due 
process of law. 

Mr. Justice Mitchell, in speaking for the Suprême Court of Penn- 
svlvania in the récent case of Andrews v. Blue Ridge Packing Co., 
206 Pa. 370, 55 Atl. 1059, thus clearly defines the office of an affi- 
davit of défense and the essential character of its required state- 
ments : 

"An affidavit of défense should set forth fuUy and fairly, faets sufflcient 
to show prima faeie, a good défense, and if it fails to do so, either from omis- 
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sion of essentlal faets, or manlfest evasiveness In the mode of statement, It 
wlll be Insufflclent to prevent judgment. But if not déficient In either of thèse 
respects, and on Its face falrly setting forth a prima facle défense, it is not 
to be subjected to close technical examlnation as if It was a spécial plea de- 
murred to. Its office is to prevent a summary judgment and for tliat purpose 
a sbowing of a défense, with certainty to a common intent, Is sufflcient." 

It is manifest that a défense resting on a déniai of the existence 
of the fact or facts upon which the plaintifE predicates his daim, 
does not require or permit the amplification necessary where af- 
firmative défenses are set up, and in neither case is it necessary 
of proper to state the évidence in support of the défense so asserted. 
If the déniai is full and complète, and goes to the whole of the plain- 
tifiE's claim, it is sufEcient. A summary judgment, notwithstand- 
ing such a sworn défense, is not countenanced in reason or in law. 

Without passing upon the question whether the learned judge of 
the court below should hâve attempted, upon a motion for sum- 
mary judgment, to construe the stipulations of the provisional pol- 
icy, or hâve left the same to be considered and passed .upon at the 
trial, it seems to us clear that the construction actually placed upon 
said policy was not the correct one, and that he erred in saying 
that "a fair construction of the contract entitled the insured to 
assume that his Insurance was accepted." Nor is the conclusion 
justified, that the provisional policy for three months was to be 
"merged in a permanent policy at the end of that period, unless the 
Company found reasons during that time for terminating the Insur- 
ance;" nor that because no notice was given during the three 
months to terminate the provisional policy at the expiration there- 
of, the insured had a right to assume from its language "that his 
permanent policy took eflfect, unless otherwise notified." As we 
hâve already stated, the plaintiff's statement of her claim is based 
upon a différent theory, as to the meaning of the stipulation of the 
provisional policy to that thus advanced by the court below, and is 
consistent with our own interprétation thereof. As this is the vital 
point of the whole case, it is unnecessary to consider the other dé- 
fenses to the plaintifï's action, arising out of the averment in the 
affidavits of défense, that false answers were made by the applicant 
in his application, upon the truth of which the permanent policy, 
as well as the provisional, was to be issued. 

The judgment of the court below is set aside, and the case re- 
manded to that court for further proceedings consistent with this 
opinion. 



In re SHOBSMITH. 

(Circuit Court of Appeals, Seventh Circuit January 8, 1905.) 

No. 1,096. 

1. Bankbuptot— Insolvenct — Featjdulent Convetancb — Peocebds— Con- 
ceaiment. 

Where a bankrupt made a fraudulent conveyance of certain of his prop- 
erty, receivlng $4,500 in cash, which at the time of the flling of an in- 
volvmtary bahkruptcy pétition against him he had retained for several 
months, and he did not Inform the court where or how it was kept, but 
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declared that slnce the flliBg of the pétition he had Invested it In distant 
States, such sum should be treated as "concealed assets," and deducted 
from his available assets, for the purpose of determining bis insolvency. 

2. Same— Secubed Notes. 

Where a farm subject to a mortgage to secure an alleged bankrupt's 
note was fraudulently conveyed to his brother by a quitclaim deed, the 
grantee secured a mère equity of rédemption, and, not being personally 
liable for the mortgage debt, such debt was chargeable as a liability of 
the bankrupt, in determining his insolvency. 

8. Same—Couets—Jtjbisdiction— Pétition— Amendment. 

Where a court of bankruptcy had jurisdiction of the parties and sub- 
jeet-matter and exclusive jurisdiction of the proceedings, the fact that 
the first involuntary pétition filed was détective for want of equity did 
not deprive the court of jurisdiction to permit a sufficient amended péti- 
tion to be filed more than four montha after the last fraudulent transfer 
of property by the bankrupt, alleged as the act of bankruptcy. 

Appeal from the District Court of the United States for the 
Northern District of Illinois. 
In Bankruptcy. 

Eugène Garnett, for appellant. 
Elmer D. Brothers, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. Upon pétition and answer in a pé- 
tition in involuntary bankruptcy, charging insolvency and convey- 
ances of property with intent to hinder, delay, and defraud credit- 
ors, the issue was referred for hearing. The référée reported that 
the conveyances were fraudulent as to creditors, that Shoesmith 
was insolvent, and recommended an adjudication of bankruptcy. 

The financial condition of the alleged bankrupt was thus sched- 
uled by the référée: 

Assets. 

1. Cash, part of proceeds of real esta te sold $4,500 00 

2. Stock in lowa-Louisiana Land & Lot Company 1,000 00 

3. Soat on Open Board of Trade 500 00 

4. Grain and stock on farm 1,-500 00 

5. Tender in hands of W. N. Cronkrite 22 50 

6. One-half rents of foreclosed property during rédemption 

period 39 41 

$7,561 91 

7. Deduct cash concealed 4,500 00 

$3,061 91 

Liabilities. 

1. MIscellaneous small debts sworn to by himself $ 029 85 

2. Judgment of the ileyer Company 1,825 25 

3. State Bank of Preeport on note siçned by Shoesmith. . 50 00 

4. State Bank of Freeport on note indorsed by Shoesmith 4,700 00 

5. Note secured by mortgage on farm 5,000 00 

$12,205 10 

Leavlng an Insolvency of $ 9,143 19 

Upon exceptions to the report, the court found that Shoesmith 
had disposed of his property with intent to defraud his creditors 
as charged, but found that he was not insolvent at the date of filing 
the pétition, and thereupon dismissed the pétition. 
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The opinion of the court below, exhibited in the record, discloses 
that it disagreed with the référée with respect to his statement of 
assets and liabilities in two particulars : (1) In deducting from the 
assets item No. 7, "Cash concealed, $4,500" ; (2) in inckiding in the 
liabilities item No. 5, "Note secured by mortgage on farm, S;5,000" 
— and, restating the account accordingly, finds Shoesmith to be sol- 
vent to the extent of $356.81, taking, however, no notice of the 
exemptions allowed by the statutes of lUinois (Starr & C. Ann. St. 

1896, vol. 2, p. 1887, c. 52, par. 13) of $400, Shoesmith being a mar- 
ried man, entitled to such exemption. This appeal by the creditors 
from the'decree dismissing the pétition présents for considération 
the question of the fînancial condition of ShoeSmith. 

It is to be observed that under the bankruptcy law of July 24, 

1897, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418], where an 
act of bankruptcy shall hâve been committed by a debtor, as spec- 
ified in section 3a of the act (30 Stat. 546 [U. S. Comp. St. 1901, p. 
3422]), the burden of proving solvency rests upon the alleged bank- 
rupt. Section 3c, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3422]. It 
was therefore incumbent upon Shoesmith, the court below and the 
référée having found that he had disposed of his property with in- 
tent to hinder, delay, and defraud his creditors, to clearly show to 
the court that the aggregate of his property at a fair valuation was 
sufficient in amount to pay his debts, exclusive of any property 
which he had conveyed, concealed, or removed, or permitted to be 
concealed or removed, with intent to defraud, hinder, or delay his 
creditors. Section 1, subd. 15, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3419]. A careful scrutiny of the testimony of Shoesmith ex- 
hibits an indisposition to disclose his real condition, but we need 
concern ourselves only with the two items in respect of which the 
court below disagreed with the référée. Possibly even this might 
be unnecessary, since upon the showing, as determined by the court, 
if we take into account the exemptions to which under the law 
Shoesmith was entitled, and which could not be appropriated to the 
payment of his debts, he would still be insolvent by a small amount. 
We are disposed, however, to waive that objection. 

The first question to be considered has respect to the déduction 
by the référée from the assets stated of $4,500, being item No. 7. 
This is the same item as No. 1, being the proceeds which Shoesmith 
stated he had on hand at the date of the filing of the pétition, as 
part of the $6,000 received from his brother upon the fraudulent 
conveyance to him of lands. The question is whether that sum was 
concealed with intent to hinder, delay, or defraud creditors. If it 
was, then, by the express terms of the act, it should not be consid- 
ered in inarshaling the assets of the estate to ascertain whether 
there is sufficient property to pay the debts. At the threshold of 
this inquiry we are confronted by the fact, found both by the court 
below and the référée, that the sum was derived from conveyances 
of property made with iritent to hinder, delay, and defraud credit- 
ors. Indeed, the answer does not deny the fraudulent intent of the 
conveyances. It dénies insolvency, and dénies merely that the con- 
veyance was an act of bankruptcy. It does not deny that the con- 
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veyance was fraudulent, but in légal effect only asserts that, be- 
cause Shoesmith was solvent, the conceded fraudulent act was not 
an act of bankruptcy. Thus this money was received in pursuance 
of a schéma to hinder, delay, and defraud creditors, and with the 
purpose that it should not go to the payment of debts. It was re- 
ceived in cash several months prior to the filing of the pétition, and 
at a time when a suit against him was about to be brought to trial, 
in which suit a judgment was rendered in favor of a créditer. It is 
conceded that he had $4,500 of this money at the time of the filing 
of this pétition. He had retained it for several months. He does 
not inform the court where or how it was kept, but déclares that 
since the filing of the pétition he had invested it in distant states. 
We think the money was concealed within the meaning of the stat- 
ute, and, by force of that statute, should not be considered in as- 
certaining the amount of property available to pay debts. Hère 
was a large sum of money received in the attempt and with the pur- 
pose to defraud his creditors at a time when a judgment against 
him was imminent. He should hâve applied this money to the pay- 
ment of his debts. Common honesty demanded that. Instead of 
so doing, he kept it beyond the reach of creditors. That is conceal- 
ment within the meaning of the statute. To conceal is "to hide, 
withdraw, remove, or shield from observation ; cover or keep from 
sight." Century Dictionary. The word is thus used in like stat- 
utes. Thomas v. State, 92 Ala. 51, 9 South. 541 ; O'Neil v. Glover, 
5 Gray, 144. "Concealment has to do with what concerns others." 
Crabbe's Synonyms. It implies an act done or procured to be donc, 
which is intended to prevent or hinder. It covers something more, 
however, than a mère failure to disclose. Bartholomew v. Warner, 
32 Conn. 98, 103, 85 Am. Dec. 251. The intent to hinder, delay, and 
defraud is proven, not denied. The inference is irrésistible that the 
proceeds were kept beyond the reach of creditors with like intent, 
and so AVere concealed. 

The other item with respect to which the court below differed 
with the référée is item No. 5 in the schedule of liabilities, "Note 
secured by mortgage on farm, $5,000." This was a note of Shoe- 
smith secured by a mortgage upon the real estate which he fraud- 
ulently conveyed to his brother by quitclaim deed. The purchaser 
bought a mère equity of rédemption, and is not personally liable 
for the mortgage debt. Powell v. Westmoreland, 60 Ga. 572; El- 
liott V. Sackett, 108 U. S. 132, 140, 2 Sup. Ct. 375, 27 L. Ed. 678 ; 
Belmont v. Coman, 22 N. Y. 438, 78 Am. Dec. 213; Fiske v. Tol- 
man, 124 Mass. 254, 26 Am. Rep. 659. And such, also, is the law in 
the State of Illinois, where the land conveyed is situated. Com- 
stock V. Hitt, 37 111. 542 ; Fish v. Glover, 154 111. 86, 39 N. E. 1081 ; 
Hazle V. Bondy, 173 111. 302, 50 N. E. 671 ; Webster v. Fleming, 178 
m. 140, 52 N. É. 975. It is true the mortgagee might pursue the 
security in the hands of the fraudulent grantee and subject it to 
the payment of the mortgage debt, but he is not obligated so to do. 
The note is the primary debt, the land the security ; and Shoesmith, 
the primary debtor, could be pursued by the mortgagee without re- 
sort to the security, and could be compelled to pay the debt, if he 
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had property, îndependent of the security, sufRcient for that pur- 
pose. If he paid the debt, he could not hâve recourse to the 
purchaser, or to the security, for reimbursement, in the absence of 
a binding assumption of the obligation by the purchaser, or of a 
valid agreement between vendor and vendee that the land should 
staijd as an indemnity to the vendor. If the security were first pur- 
sued, he could be held responsible for any deficiency. It was a debt 
which shoald be included in the schedule of his liabilities. 

Another question suggested at the argument has relation to the 
jurisdiction of the court below. It is contended that because the 
first pétition filed by the creditor was defective, and a sufficient 
amended pétition was filed more than four months after the last 
fraudulent transfer of the property, the court had no power to per- 
mit an amendment, and was therefore without jurisdiction to en- 
tertain the proceedings. The district court had jurisdiction of the 
parties. It had jurisdiction of the subject-matter. It has gênerai 
and exclusive jurisdiction of bankruptcy proceedings. The objec-^ 
tion goes to the want of equity exhibited by the pétition, not to the 
want of power in the court. There was jurisdiction to détermine 
the sufficiency of the pétition, and it was complète to permit any 
amendment. The jurisdiction in such cases comes from the stat- 
ute, and is not conferred by the accuracy and précision of the aver- 
ments made in the pétition. Smith v. McKay, 161 U. S. 355, 358, 
16 Sup. Ct. 490, 40 L. Ed. 731 ; Blythe v. Hinckley, 173 U. S. 501, 
19 Sup. Cf497, 43 L. Ed. 783. And the amendment, when filed, 
relates to and takes effect as of the date of the filing of the original 
pétition. Bank v. Sherman, 101 U. S. 403, 25 L,. Ed. 866. 

GROSSCUP, Circuit Judge (concurring) . I concur, without re- 
serve, in ail of the foregoing opinion, except the portion that char- 
ges the five thousand dollars, embodied in the brother's mortgage, 
as a liability to be taken into account in determining the question 
of solvency without a counter crédit on account of the value of the 
land mortgaged. I greatly doubt whether, in balancing assets and 
Uabilities with a view solely of determining the question of sol- 
vency, the views expressed in the opinion are correct. 

But a ruling on the status of this item does not afïect the resuit,, 
and need not, therefore, be further discussed. 

The decree is reversed, and the cause remanded to the District 
Court with a direction to enter a decree adjudging Shoesmith a 
bankrupt. 
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BMMONS et al. t. NATIONAL MUT. BLDG. & LOAN ASS'N OF NEW 

YOKK et al. 

(Circuit Court of Appeals, Fourth Circuit. February 21, 1905.) 

No. 552. 

1. BqUITT PLEADINS— MULTIFARIOUSNESa. 

A bill by a borrowing stockholder in a building and loan association 
against the association, which seeks to bave the loan contract of com- 
plainant canceled for fraud and usury and on the ground that the asso- 
ciation was not authorized to do business in the state, and also on be- 
half of himself and ail other stockholders to hâve a receiver appointed 
to take charge of and manage the property and assets of the association 
in the state on allégations of mismanagement and misappropriation . by 
Its offlcers, Is multifarlous In substance as well as in form, the relief 
sought in the two capaeities in which complainant sues being not only 
inconsistent, but antagonistic. 

2. Same— Demubbee. 

■RTiere it is manifest on the face of a bill that It présents two causes 
of action, the défense of multifariousness may be taken by a gênerai de- 
murrer. 

Appeal from the Circuit Court of the United States for the Southern 
District of West Virginia, at Huntington. 

The blll in this cause was filed in the circuit court of Cabell county, W. 
Va., by J. H. Russell and D. W. Emmons, plaintiffs, suing on behalf of them- 
selves and for the use and benefit of ail other stockholders in the National 
Mutual Building & Loan Association of New York, a corporation of said state, 
conductlng business and havlng estate in the state of West Virginia, and 
George J. Peet, trustée; and by appropriate proceedings the cause was duly 
removed Into the United States Circuit Court for the Southern District of 
West Virginia. The bill is very elaborate, and its flrst, second, fourth, and 
flfth paragraphs set up the facts of the citizenshlp of the plaintiffs in the 
state of West Virginia, and of the défendant company in the state of New 
York, and of its doing business in sald flrst-named state ; of the subscription 
by the former for 50 shares of the stock of the latter ; of the borrowing by 
them of the sum of $5,000, and securlng the same upon certain real estate 
in Cabell county, W. Va., to George J. Peet, trustée, on account of which 
they had made large payments, reduclng their llability to the sum of $952.56 ; 
and that said association asserted a claim against them on account of said 
loan of the sum of $4,047.44, and was, through said Peet, trustée, proceeding 
by sale to subject their property to the payment of said demand. By the 
slxth, seventh, eighth, and ninth paragraphs of said bill complainanta charge 
that they were Induced to subscribe to sald stock by the false représentations 
of said association in référence to the organization of said company within 
the said state of West Virginia, the conduct of its business therein, and the 
period within which its said shares of stock would mature, which false state- 
ments formed the basis of their subscriptions, and were known to be false 
when made to them ; that the said association was never duly organized un- 
der the laws of said state, or entitled as such to do business therein, and to 
charge dues, fines, premiums, and interest on its loans, as authorized by the 
laws of that state in référence to building fund companies, and that ail of 
Its said Contracts in référence to loans of money in said state, and especially 
the contracts of the complainants, were usurious; that the directors and 
managers of sald association recklessly conducted its afifairs, and practically 
wrecked the same, improperly appropriated from the loan funds $20,000 
per year on account of their services, etc. ; that they were misappropriating 
the loan fund for their own salaries, making it Impossible for borrowers to 
pay ofC their loans nnder the original contracts; that the managers and di- 
rectors of said association had violated and set aslde varions provisions of 
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Us by-laws, had arbltrarily wlthdrawn the sum of $294,000 from the assets 
of the association, and had;refused to permit the stockholclers to participate in 
the profits arislng from the sum thus withdrawn; and that théy were mis- 
appropriating the assets of said association for personal purposes. By the 
tenth, eleventh, and tweifth paragraphs it is charged that said association 
had abandoned its corporate business, lîeeping up only a quasi brganization, 
by reason of the mlsmanagement on the part of its offlcers; that they were 
attemptlng to collect Interest and premiums. from its debtors aggregatlng 12 
per cent, of the original loans made them ; that there were some 20,000 shares 
of its stock held by persons throughout the United States with whom it was 
impossible to communicate and make parties to the suit ; that it was necessary 
for the protection of the citizens of West Virginia, and to prevent the loss and 
exhanstion of the assets of said company, that said bill should be filed, and 
that the said association was insolyent. The complainants conclude with a 
prayer to said bill as follows: "Thèse plaintiffs, being remediless save in a 
court of equity, where alone such matters are cognizant, would therefore pray 
that a receiver may be appointed to collect the dues, interest, premiums, and 
fines paid or to be paid to said association, and to take charge of and rent 
out the real estate owned by It in this state, and préserve the same pendiug 
the suit. Plaintiffs further pray that the said George J. Peet, trustée lu the 
National Mutual Building & Loan Association, may be enjoined, restrained, 
and inhlbited from making sale of the property which the said Peet, trustée, 
bas advertised for sale on the 7th day of August, 1901, until a settlement and 
«n accounting may be had between them. Plaintiffs further pray that the 
accounts between themselves and said association may be settled, and that 
they may be given crédit for ail the payments made by them ; that said 
transaction may be stripped of its usury, and that ail the payments made 
may go as crédits on the principal sum borrowed; and that the trust deed 
given to secure said loan may be eanceled and set aside upon the payment 
by them of such sum as is found to be due, and that their interest as stock- 
bolders In said association may be preserved and taken Into the custody of 
this court, there to be administered according to law, and for such other gên- 
erai relief as in equity they are entitled ; and they will ever pray." To this 
bill the association appeared, and filed its gênerai demurrer, and, the plain- 
tiffs declining to amend their bill, the lower court sustained the demurrer, 
and dismissed the bill ; the propriety of which action is now the subject of 
this appeal. 

Z. T. Vinson, for appellants. 
C. R. Wyatt, for appellees. 

Before PRITCHARD. Circuit Judge, and BRAWLËY and WAD- 
DILL, District Judges. 

WADDIIyL, District Judge (after stating facts as above). The real 
question involved is whether or not the bill of the corriplainants is 
multifarious, and should hâve been dismissed. It will be observed that 
while many charges are preferred against the défendant company, 
the gist of the bill is, as shown by its prayer, that the tn;e state of ac- 
counts between the complainants and the défendants may be ascertained, 
and their liability determined; that the transaction may be stripped 
of usury, and ail sums paid by them be applied as crédits on the princi- 
pal sum borrowed ; that the trust deed should be eanceled and set aside ; 
that said complainants' rights as stockholders may be preserved and 
enforced against the défendant; that the afïairs of said association be 
plâced in the hands of a receiver; and that pending suit such receiver 
should collect the dues, interest, premiums, and fines paid or to be paid 
to the association, and take charge of and rent out and préserve its 
property. 
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If the generally recognized doctrine that antagonistic causes of ac- 
tion cannot be set up in the same bill be accepted, then manifestly this 
bill cannot be maintained, as it is clear that while, perchance, the com- 
plainants may hâve rights in the double capacities set forth in the bill, 
such rights are palpably opposed one to the other, and dépend for their 
détermination upon entirely différent considérations. The défense that 
the Company would interpose to one branch of the relief sought by the 
complainants would be entirely différent to that ofïered to the other. 
One of the causes presented by the bill involves the question whether 
the complainants are indebted to the défendant company; the other, 
whether the défendant company bas any valid corporate existence at 
ail — whether it was ever legally organized, and entitled to do business 
in the state of West Virginia, together with its method of doing busi- 
ness, and its right to continue to do business within said state. The 
effect of what the complainants seek to do in this case is, on the one 
hand, to hâve the défendant company declared an illégal corporation, 
doing business illegally without proper charter or by-laws, or with 
invahd by-laws ; and as a conséquence of which, and because of fraud 
in the inception of the contract with the complainants, to bave their 
stock subscriptions treated as null and void, their debt as usurious, and 
the lien securing the same canceled. On the other hand, they ask to 
be treated as shareholders in such illégal corporation ; to be made sub- 
ject to its alleged invahd by-laws, and to be entitled to its benefits; 
with the right to hâve the association's officers account and to be held 
liable thereunder ; and that the court will, through its receiver, proceed 
to administer the affairs of such corporation, to carry out the purposes 
of the corporation, and enforce the provisions of such by-laws. Thèse 
positions are not only inconsistent, but plainly hostile. The complain- 
ants may be entitled to rights in each capacity, but they should not be 
allowed to pursue them in the same suit, unless the well-known doctrine 
of equity jurisprudence in référence to multifariousness is to be aban- 
doned. 'Tn order to enable a plaintifif to sue on behalf of himself and 
others who stand in the same relation with him to the subject of the 
suit, it is generally necessary that it should appear that the relief sought 
by him is bénéficiai to those whom he undertakes to represent. Where 
it does not appear that ail the persons intended to be represented are 
necessarily interested in obtaining the relief sought, such a suit cannot 
be maintained; and a plaintifî cannot sue on behalf of himself and ail 
the other members of a company, and also seek to establish a demand 
against the company." Daniell's Ch. Pr. (6th Ed.) p. 243. The value 
of this authority bearing upon questions of fédéral procédure in equity, 
not inconsistent with the rules of the Suprême Court of the United 
States, is well recognized ; and the reason for the doctrine as thus laid 
down by the learned author is manifest. The relief sought by the com- 
plainants in behalf of themselves, relative to their own debt, is directly 
opposed to the interest of those in whose behalf the same complainants 
seek to sue as shareholders; every dollar of réduction in their indebt- 
edness injuriously afîecting the other shareholders' interests. Story's 
Eq. PI. § 221 ; Hazard v. Dillon (C. C.) 34 Fed. 485. Just when and 
when not a bill may be said to be multifarious is a question not always 
free from doubt, and it has been well said by the Suprême Court of the 
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United States that "ît is impracticable to lay down any ruie of multi- 
fariousness as an abstract proposition ; that each case must dépend upon 
its own circumstances, and must necessarily be left where the authori- 
ties leave it — to the sound discrétion of the court." Oliver v. Piatt, 
3 How. 333, 411, 11 L. Ed. 622 ; Barney v. Latham, 103 U. S. 205, 215, 
36 L. Ed. 514. While it may be difficult to specify a positive criterion 
as to a multifarious bill, the Suprême Court seems to hâve made it 
clear that such condition exists where the grounds of suit are différent 
and each ground is sufficient within itself to sustain the bill. Brown 
V. Guarantee Trust Co., 128 U. S. 412, 9 Sup. Ct. 127, 32 L. Ed. 468, 
and cases cited ; Security Savings Ass'n v. Buchanan, 66 Fed. 799, 31 
U. S. App. 244, 14 C. C. A. 97 ; First National Bank v. Peavey (C. C.) 
75 Fed. 155. Applying this test to the présent case, it is apparent that 
this bill is multifarious, since the complainants hâve the undoubted 
right by proper suit to hâve their liability settled as debtors of the de- 
fendant company, and it is equally clear that by another and entirely 
independent action they can hâve determined their rights as stockhold- 
ers in the company ; and that the two causes of action are confessedly 
différent within themselves. The Suprême Court of West Virginia 
bas very recently had under review the question involved hère against 
this same défendant. Day v. Building & Loan Association, 53 W. Va. 
550, 552, 44 S. E. 779. To that décision and the cases therein referred 
to spécial référence is made as containing an able exposition of the law 
on this subject. See, also, Brown v. Bedford City Land Co., 91 Va. 
31, 20 S. Ë. 968, where the subject is also fully and exhaustively con- 
sidered by the Virginia Court of Appeals. 

Counsel for the complainants seek to avoid the défense of multifari- 
ousness because the same was interposed by a gênerai, and not a spécial, 
demurrer, citing Bâtes on Fed. Frac. § 203 ; and rely upon the doctrine 
that the demurrer should be overruled, if the allégations of the bill, 
taken together, entitle the complainants to some kind of relief, citing 
La Croix v. May (C, C.) 15 Fed. 236 ; Mercantile Trust Co. v. R. I. 
Hospital Co. (C. C.) 36 Fed. 863; Merriam v. Holloway Pub. Co. 
(C. C.) 43 Fed. 450 ; Pacific Live Stock Co. v. Hanley (C. C.) 98 Fed. 
338. The authorities cited would not make necessary a spécial de- 
murrer to raise the question of multifariousness to a bill like the présent 
one. Hère the défense is one of substance, rather than form, and ap- 
pears on the face of the bill. It will not do to say that because a de- 
murrer should be overruled where the bill sets up some cause of action 
against a défendant, relative to a given transaction, that for that reason 
a suit can be maintained which présents several separate and distinct 
causes of action against the same défendant. Multifariousness can 
be taken advantage of by demurrer, plea, or answer ; and where it is 
manifest upon the face of the bill that two causes of action are presented 
the défense can be interposed by gênerai, as well as by spécial, de- 
murrer. Oliver V. Platt, 3 How. 333, 413, 11 L. Ed. 622; Tvler 
V. Hand, 7 How. 575, 13 L. Ed. 824; Hefner v. Northwestern Ins. Co., 
123 U. S. 747, 751, 8 Sup. Ct. 337, 31 L. Ed. 309; Poster, Fed. Pr. 
§ 108; Daniell's Ch. Prac. (6th Am. Ed.) 557; Tavlor v. Holmes (C. 
C.) 14 Fed. 498. 
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Complainants insist that they hâve the right especially to maintain 
their cause of action under section 58, c. 53, of the Code of West Vir- 
ginia of 1899 and section 7 of chapter 96 of the same Code. The first 
section provides for the appointment of receivers, and the winding up 
of the affaira of corporations vvhose charters may hâve expired, or 
which may hâve dissolved before such expiration, at the instance either 
of creditors or stockholders ; and the latter section for borrowers of 
money fîHng bills in equity to ascertain whether contracts or loans are 
tainted with usurious interest charges, and for the recovery of only 
the principal due under such undertakings. That the rights afforded 
by thèse sections can be secured and the full relief therein provided 
given by appropriate proceedings in the courts of the United States, 
where the amounts involved are sufficient, and the requisite citizenship 
of the parties exists, is manifest (Gormley v. Clark, 134 U. S. 338, 348, 
10 Sup. Ct. 554, 33 L. Ed. 909 ; Land Title & Trust Co. v. Asphalt Co., 
127 Fed. 1, 63 C. C. A. 23 ; Jacobs and others v. Mexican Sugar Co. 
[C. C] 130 Fed. 589) ; but this does not seem to afïect the question of 
multifariousness under considération. The relief afforded by the stat- 
ute relative to usurious transactions has to be availed of by the borrower 
of the money or thing secured, and proceedings under the provision 
regarding the winding up of corporations hâve to be inaugurated by a 
creditor or stockholder of the corporation, and not by a debtor and 
stockholder of the corporation combined, as in this case. Whether a 
creditor and stockholder combined could blend their interests and 
grievances in a single suit, it is not necessary to détermine hère. 

The décision of the lower court is plainly right upon principle, and 
abundantly supported by authority, and the same is affirmed. 



ROBINSON V. AMERICAN CAR & FOUNDRX CO.* 
(Circuit Court of Appeals, Seventhi Circuit. January 3, 1905.) 

1. Equity Pi.eading— Responsiveness of Answee, 

A déniai in tlie answer in a suit for Infringement of a patent that the 
patentée was the flrst inventer of the improvement described in the pat- 
ent named in the bill, specifying it by number, is sufficient to raise tho 
issue of invention, although the title of the patent as stated in the an- 
swer may be technically inaccurate, 

2. Same — Replication. 

The replication to an answer in equity cannot be made to perform the 
office of exceptions. 

8. Res Judicata— Deceee Dismissing Bill Without Pbejudicb. 

A suit dismissed without préjudice is not a bar to a second suit, nor 
conclusive of any Issue joined in favor of the complainant 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

For opinion below, see 132 Fed. 165. 

The bill was fllcd to enjoln the alleged Infringement of a patent issued to 
the appellant for new and useful improvements in casting "composite and 
other wheels," dated November 23, 1897, and numbered 594,286. The bill 

• Rehearing denied February 10, 1905. 
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asserts, "Whlch title was eorrected November 30, 1897, by an amendation 
indorsed upon sald letters, signed by the Assistant Secretary of the Interlor, 
and countersigned by the Aeting Oommlssioner of Patents." not statmg, 
however, the title of the patent, nor in what respect that title was eorrected. 
Otherwise the bill contains the usual allégations iu such bills. 

The ansvver dénies that the complainant was the original and first inventor 
of the alleged improvement In casting "composite or otUer car wheels de- 
scribed in letters patent No. 594,286, dated November 23. 1S97, as set forth 
in said bill of complaint" ; dénies the novelty of the invention ; dénies knowl- 
edge of the ownership of the patent by the complainant ; dénies the utility 
and value of the patent; dénies public acquiescence in the validity of the 
patent and the rights of the complainant thereunder ; dénies "that it has at 
any time heretofore made, used, or sold the alleged invention and improve- 
ments set forth in said letters patent, or caused others so to do"; and dénies 
intent to make, use or sell the alleged invention; dénies that the alleged 
invention or improvements described in the letters patent contain the quality 
of invention, or require invention, or that the same are patentable, or that 
they exhiblt anything more than the usual skill of mechanics employed in 
similar arts and industries. The answer then asserts that the alleged pro- 
cesses, combinations, molds, inventions, and improvements illustrated and 
described in the letters patent were, long prior to the supposed invention or 
discovery thereof by the complainant, described in 19 patents of the United 
States, which are set forth in the answer, and iu a certain British patent 
also set forth. The answer further asserts prior public use of the supposed 
Invention by many parties whose names and résidences are stated, and in 
that connection asserts : "This défendant, further answering, says that since 
the summer of 1891 It has used the processes, combinations, and devices, and 
made the products, in its works at Chicago, Illinois, of which infringement 
Is charged against it by the complainant under his said letters patent sued 
on in this cause, and that the spécifie acts of infringement charged in this 
cause consisted In the same acts and doing the same things, and in uone 
other, which it has practiced and doue since the summer of 1891 at its worlî« 
in Chicago, Illinois." The answer then further allèges that on July 12, 1898, 
the complainant filed his bill in the court below against the Wells & Freneli 
Company and the Chicago City Railway Company, charging infringement of 
his said letters patent No. 594,286 ; that the défendants therein answered 
to that suit, denying infringement, in which cause évidence was taken, and 
upon the hearing the court below found the issue of nonlnfringement witli 
the défendant, the Wells & French Company, and a decree was entered dis- 
mlssing the bill of complaint ; that the complainant appealed therefrom to 
the United States Circuit Court of Appeals for the Seventh Circuit, and that 
such decree was by said court, on the 29th of January, 1902, in ail respects 
afflrmed. The défendant further stated that it had succeeded to the rights 
of the Wells & French Company and to its plant, and is condueting and 
operating the same, wlth the same processes, molds, and methods of manu- 
facturing car wheels that had been employed by the Wells & French Com- 
pany, and which were found by the decree stated to be no infringement of 
letters patent No. 594,286, and that it is entitled to the beneflt and efCect 
of the decree of the court rendered in that suit, which decree is charged to 
hâve settled the question of infringement, and to hâve estopped the com- 
plainant from asserting or claiming infringement as to the processes, molds, 
and methods of manuf acturing car wheels used by the Wells & French Com- 
pany, and held to be no infringement of the eoniplainant's patent. 

The complainant thereupon filed exceptions to the answer, the exception 
to the défense of res judicata being that the decree actually entered in that 
suit was as follows : "It is ordered, adjudged, and decreed by the court that 
this cause be, and the same hereby is, dismissed, without préjudice, at the 
complainant's cost." This exception upon hearing was sustained, the court 
deeming itself at Uberty to refer to the record of the prior action ; and there- 
upon, by leave of the court, the défendant withdrew and struek out the dé- 
fense of res judicata, and the complainant below flled his gênerai replication 
to the answer, and which also suggested that the answer was inconsistent and 
Insufadent wlth respect to the denjal of infringement. On December 15, 
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1903, tlie cause was ordered set down for hearing on the pleadlngs, no proofs 
haviiig been taken. On January 14, 1904, the hearing of the cause upon the 
pleadings was postponed at the request of the complainant, with leave to him 
to take proofs wlthin 10 days. On January 23, 1904, the record shows that 
there was tîled in the office of the clerk belovv a certified transcript of the case 
of Robinsou v. The Cliicago City Railway Company and the Wells & Frencb 
Company, but by whom flled does not appear ; and on the 25th of January 
the cause was heard by the court upon the pleadings, and on the 23d of Feb- 
ruary, 1904, a decree was entered dismlssing the bill for want of equity, 
the court filing an opinion to the effect that there was nothing before the court 
but the pleadings, and, the answer bsing tai:eu as true, there was nothing 
upon which the court could base a decree for the complainant. That decree 
the complainant brings hère for review. 

Arba W. Waterman and J. Gray Lucas, for appellant. 
Ephraim Banning, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). This cause was 
submitted and, heard upon the pleadings, without évidence submitted 
by the complainant below to sustain the assertions of his bill. The 
sole question, therefore, for considération is whether the answer con- 
tains admissions which would authorize a decree in his favor. It is 
insisted that the answer does not deny issuance of the patent, or that 
the complainant was the original and fîrst inventor of the improve- 
ments mentioned therein, and concèdes infringement. The bill states 
that the patent was issued for improvements in making "composite 
and other wheels." The answer dénies that the complainant was 
the original and fîrst inyentor of the alleged improvement in casting 
"composite or other car wheels." Upon this is founded the objec- 
tion that the answer does not controvert the novelty of the invention. 
We are vvithout information of the exact title of the patent. Accord- 
ing to the allégations of the bill this title was corrected subsequently 
to the issue, but in what respect is not stated. The objection is, 
however, purely technical, and of no moment. The bill states the 
number of the patent, and the answer dénies that the complainant 
was the original and first inventor of the improvement specified in 
the letters patent so numbered; thus making certain the invention 
spoken to. It is a sufficient déniai of the novelty of the alleged in- 
vention. 

The answer dénies that the défendant had at any time made use 
of or sold the alleged invention and improvements set forth in the 
letters patent mentioned. But it is insisted that this déniai is quali- 
fied in the subséquent affirmative défense ôf prior use, by the alléga- 
tion that since 1891 — six years prior to the patent — défendant had 
used the processes, combination, and devices, and made the products 
in its Works of which infringement is charged against it by the com- 
plainant under his letters patent, and that the spécifie acts of infringe- 
ment charged consisted in the same acts and doing the same things, 
and none other, which it has practiced and done since 1891. No ex- 
ception was preferred to the answer on this ground. There is inter- 
jected in the replication a suggestion of inconsistency in this re- 
spect. But the replication cannot perform the function of excep- 
tions. A replication recognizes the sufficiency of the answer and 
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takes issue upon the facts charged. There is, however, no incon- 
sistency in the two allégations. The first is a direct, positive déniai 
of infringement ; the second, that the acts of the défendant charged 
as infringing the patent hâve been done by it since 1891. It does 
net concède that thèse acts infringed the patent, but asserts, in légal 
efïect, that if, as the complainant claims, they do so infringe it, then 
the performance of thèse acts dated from a period six years prior to 
the patent, sustaining the défense of a public use, and so establish- 
ing want of novelty in the invention. This objection is without merit. 
The case, then, being submitted upon the pleadings, upon the affirma- 
tions of the bill and the déniais of the answer, which, so far as re- 
sponsive to the bill, must be taken as true, there was no proof upon 
which a decree for the complainant could hâve passed. 

The défendant had pleaded a prior suit between the complainant 
and the Wells & French Company and the Chicago City Railway 
Company, claiming advantage of the decree in that case as a privy. 
It is charged that the bill in that case was dismissed. The answer 
was excepted to upon the ground that it did not correctly set forth 
the decree in the other cause, and asserts that the cause was dis- 
missed without préjudice. The court below deemed itself at liberty 
to go outside the pleading and to examine the former decree, and, 
finding it to be as stated by the exception, sustained the exception, 
and thereupon the défense of res judicata was withdrawn. It is now 
insisted by the complainant below, at whose instance that portion 
of the answer was stricken from the record, that we may inquire into 
that record, not pleaded, not contained in the record before us, and 
that we should hold that the record is res judicata between thèse 
parties so far as relates to the vaHdity of the patent. This we cannot 
do. The record was ncither pleaded nor put in évidence, and the 
cause was voluntarily submitted by the parties upon the pleadings. 
The clerk's minute does, indeed, state that there was filed in his of- 
fice a copy of that previous record ; but it was not put in évidence, 
and the mère filing of it in the clerk's office does not entitle it to be 
considered, nor is it brought hère by the record for our considération. 
But, if it could be considered, it would not avail the complainant. 
He asserts that that suit was dismissed at his cost, without préjudice, 
and that decree affirmed by this court (Robinson v. Chicago City Ry. 
Co., 55 C. C. A. 254, 118 Fed. 438), and claims, by reason of certain 
expressions in the opinion of the court, that the decree of dismissal 
without préjudice is effective for him, so far as it dealt with the 
question of the validity of the patent, but inefïective so far as it dealt 
with the question of infringement. This is a novel application of 
the doctrine of res judicata. A bill dismissed without préjudice is 
not a bar to a subséquent suit. County of Mobile v. Kimball, 103 
U. S. 691, 705, 26 L. Ed. 238. We are without information why the 
bill was dismissed without préjudice, but such a decree cannot, in the 
nature of things, conclude the parties. If we may examine our opin- 
ion upon the appeal in the case referred to, it will be found that while 
recognizing and assuming, without discussion of the prior art, the 
novelty of the complainant's invention, we dealt principally with the 
question whether the acts of the défendants to that suit constituted 



MOTT V. WI8SLER MIN. CO. G97 

infringement of the complainant's rights, and held that they did not. 
The admissions of the answer in the présent case upon which the 
complainant relies are that the acts done by it are the same acts, and 
none other, which were charged as an infringement in that prior case. 
If, therefore, the decree in the prior suit is res judicata upon the 
question of the novelty of his invention, it is equally conclusive that 
t'he prior decree is res judicata against him that the acts of the de- 
fendant hère complained of do not constitute infringement of his 
patented rights. 

The decree is afErmed. 



MOTT et al. v. WISSLER MIN. CO. 

(Circuit Court of Appeals, Pourth Circuit February 21, 1905.) 

No. 561. 

Manufacturino Companies— Supplies— Liens— Statutbs— Construction. 

Code Va. 1887, § 2485 (Code 1904, p. 1246), provides that ail persons 
furnishlng supplies to a mlning or manufacturlng company necessary 
to the opération of the same shall hâve a prior lien on the Personal 
property of the company other than that forming part of Its plant to 
the extent of money due for such supplies, and a lien on ail the estate, 
real and personal, of the company subject to any lien by deed of trust, 
mortgage, hypothecation, sale, or conveyance made or executed and 
duly admitted to record prior to the date the supplies were furnished; 
and section 2486 (page 1249) provides that no person shall be entltled 
to the lien so given unless he shall flle and procure to be recorded a 
sworn statement of his claim within 90 days after maturlty of the 
last Item of his blll. Meld, that the lien specifled by section 2485 at- 
tached at the time the supplies were furnished, and not at the time the 
claim was flled under section 2486, so that an adjudication in bankruptcy 
against the debtor between the date of maturlty of the last item of the 
account for supplies and the fillng and recording of the claim did not 
destroy the clalmant's right to priorlty in the distribution of the bank- 
mpt's estate. 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Abingdon, in Bankruptcy. 

John C. Blair, for appellants. 

A. A. Phlegar and W. A. Glasgow, for appellee. 

Before PRITCHARD, Circuit Judge, and WADDILL and 
BOYD, District Judges. 

BOYD, District Judge. The New River Minerai Company was 
a corporation under the laws of New York, engaged, among other 
things, in smelting and treating iron, and had its principal place of 
business at Ivanhoe, Wythe county, Va. During the months of 
October, November, and December, 1903, the Wissler Mining Com- 
pany sold and delivered to the New River Company 1,171 tons 
of iron ore, worth $3,042.23, as supplies for use in the latter's opér- 
ations. The last item of the claim of the Wissler Company for the 
ore thus furnished became due January 20, 1904. After this Edwin 
Einstein, Jordan L. Mott, and Emanuel Einstein, of New York, 
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and Hines and Blair, of Wytheville, Va., creditors of the New River 
Minerai Company, filed an involuntary pétition in bankruptcy 
against said company, and on the 6th day of February, 190-i, the 
Company (having made no opposition) was, by the court in banlc- 
ruptcy for the Western District of Virginia, adjudged bankrupt. 
The debt for $3,042.23 for supplies furnished the New River Com- 
pany was duly proven against the bankrupt estate by the Wissler 
Company, and on the 2d day of March, 1904, a mémorandum of the 
amount and' considération of the Wissler claim, accompanied by 
the afïïdavit of the vice président and gênerai, manager of the com- 
pany, was duly filed with the clerk of the Circuit Court for Wythe 
county, and the same was by him on that day recorded in the 
record book and indexed as required by law. Thereupon, on the 
4th day of March, 1904, the Wissler Company filed with the référée 
its proof of prior lien on the property of the bankrupt for the fuU 
amount due for supplies, as before stated, asserting that the said 
lien was existing, and that the debt due the Wissler Company 
should hâve priority in the distribution of the proceeds of the 
bankrupt's property. The petitioning creditors in bankruptcy, to- 
gether with other unsecured creditors of the New River Company, 
objected to the préférence thus sought by the Wissler Company, 
their grounds being, in substance, that the alleged lien did net 
exist ; that the proceedings to obtain it had been commenced and 
consummated after the debtor company was adjudged bankrupt; 
and that the proceedings, together with the lien claimed, were void, 
and of no effect. The référée held that the lien of the Wissler 
Company was valid, and entitled the debt for supplies to priority. 
The objecting creditors excepted to this ruling. Upon the hearing 
of the exception before the District Court in bankruptcy, the action 
of the référée was sustained, and the case cornes hère by appeal on 
the part of the unsecured creditors, from this décision. 

The Virginia statute (Code 1904, pp. 1246-1249) under which this 
controversy arises reads as foUows : 

"Sec. 2485. AU conduptors, braksmen, engiiie-di'ivera, flremen, caiotaius, 
stewards, pilots, clerks, dépôt or office agents, storekeepers, mecliaiiics, or 
laborers, and ail persons furnishlng rallroad iron, eiigines, cars, fuel, and 
ail otlier supplies necessary to tlie opération of any raihvay, canal, or otHer 
transportation company, and ail clerks, mecliauics, and laborers wlio furnish 
tbelr services or labor to any mining or mauufacturing company, wbether 
sucb railway, canal, or other transportation, or mining or manufacturing 
company be chartered imder or by the laws of this state, or be chartered 
elsewhere and be doing business within the limits of this state, shall hâve a 
prior lien on the franchises, gross earnings, and on ail the real and Per- 
sonal property of said company which is used in operating the same, to the 
extent of the moneys due them by said company for such wages or supplies ; 
and no mortgage, deed of trust, sale, hypotheeation, or conveyance executed 
since the twenty-first day of March, elghteen hundred and seventy-seven, 
shall defeat or take precedenee over said lien; and ail persons furnishiug 
supplies to a n^ining or manufacturing company necessary to the opération 
of the samè shtill hâve a prior lien upon the personal property of such com- 
pany other than that formlng part of Its plant to the extent of the money 
due them for such supplies, and also a lien upon ail the estate, real and 
Personal, of such company, which said last lien, however, upon ail such 
real and personal estate shall be subject and inferior to any lien by deed 
of trust, mortgage, hypotheeation, sale, or conveyance made or executed and 
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duly admîtted to record prior to the date at which said supplies are fur- 
nlslied : provided, howcver, that the lien secured by tliis provision to par- 
ties furnisliing supplies shall be subséquent to that due to clerks, mechanics, 
and laborers for services furnished as aforesaid : and provided, that if any 
person entitled to a lien as well under section twenty^four hundred and sev- 
enty-flve as under this section shall perfect his lien given by either section 
he shall net be entitled to the benefit of the other ; and provided, also, that 
no right to or remedy upon a lien which has already accrued to any person 
shall be extended, abridged, or otherwise affected hereby. 

"Sec. 2486. How perfected; how enforeed.— No person shall be entitled 
to the lien given by the preceding section unless he shall, within ninety days 
after the last item of his bill becomes due and payable for which such sup- 
plies are furnished or service rendered, file in the clerk's office of the court 
of the county or corporation in which Is located the chief office in this state 
of the Company agalnst which the claim is, or in the clerk's office of the 
ehancery court of the city of Rlchmond wben such office Is in said city, a 
mémorandum of the amount and considération of his claim, verifled by affi- 
davit, which mémorandum the said clerk shall forthwith record in the deed 
bock, and Indes the same in the name of the said claimant and also in the. 
name of the conipany agalnst which the claim is. Any such lien may be 
enforeed in a court of equity." 

In this case the facts show, and it is also admitted by ail the 
parties, that the New River Minerai Company was a manufactur- 
ing Company; that the ores furnished to it by the Wissler Com- 
pany were supplies necessary for the opération of the plant; and 
that the mémorandum of the claim for thèse supplies was filed 
according to the statute, and properly recorded within 90 days 
after the last item of the account became due. The sole question, 
therefore, presented for considération is whether the adjudication 
in bankruptcy intervening between the time when the last item of 
the account for supplies was due and the filing and recording of 
the claim had the effect to destroy the right of the Wissler Com- 
pany to a priority in the distribution of the bankrupt's estate ; and 
the proposition thus arising rests entirely upon the détermination 
as to when the lien for supplies, provided by the Virginia statute, 
attaches — whether at the time the supplies are furnished, or not 
until the claim is filed and recorded. 

So far as we hâve been able to find, the question hère has not 
been passed upon by the Virginia courts, and we are therefore com- 
pelled to rely upon the language of the statute itself, and such 
principles relating to the subject as can be gathered from other 
sources. It is conceded to be a well-settied principle that, where 
a statute déclares that a lien shall attach upon the performance of 
a certain act or the existence of a certain condition, there is no lien 
until the act has been performed or until the condition exists. The 
Virginia statute déclares that: 

"Ail persons furnishing supplies to a mlnlng or manufacturing company, 
necessary to the opération of the same, shall hâve a prior lien upon the 
Personal property of such company, other than that forming part of Its 
plant, to the extent of the money due them for such supplies, and also a 
lien upon ail the estate, real and Personal, of such company, which said 
last lien, however, upon ail such real and Personal estate, shall be subject 
and inferior to any lien by deed of trust, mortgage, hypothecation, sale, or 
conveyance made or executed, and duly admitted to record prior to the date 
at which said supplies are furnished." 



700 135 FEDERAL REPORTER. 

Upoh this it seems clear that, when a person has furnished sup- 
plies to a manufacturing company, necessary for carrying on its 
opérations, he has donc the act necessary, under the statute, to cre- 
ate a lien ; and we are borne eut in this view by the next section of 
the law, which provides for the manner in which the lien is per- 
fected and enforced, for that section expressly refers to the lien 
given by the preceding section. It will b^e observed that the sec- 
ond section does not provide that the person furnishing supplies to 
a manufacturing company shall hâve a lien when he shall hâve filed 
and fecorded his claim, but that he may perfect and enforce the 
lien "given by the preceding section" by filing a mémorandum, and 
so forth, with the clerk. It may be asked how it is possible to per- 
fect a thing v/hich has not been begun. Taking the tvi^o sections 
together, we are led to the conclusion that the perfecting of the 
lien, as contemplated by the second section, was intended to be 
taken in connection with its enforcement ; not that the act of filing 
and recording, under the second section, created the lien, but that it 
put it in a condition to be perpetuated, and, if necessary, enforced 
by légal proceedings. The furnisher of the supplies would thus, by 
filing and recording. perfect his lien by doing ail that was designed 
— by reaching the utmost point aimed at in the beginning; that is, 
after the right had accrued to him, and was existing, he secured it 
by doing the act requîred under the second section. 

We are aided in arriving at this conclusion by what is said in a 
very forceful opinion relating to the same question. In re West 
Norfolk Lumber Company (D. C.) 112 Fed. 767. In this case the 
learned judge says: 

"The language of the first section of this act [section 2485] is broad and 
comprehensive, and plainly contemplâtes the existence of the lien from the 
tlme the supplies are furnished. It glves a prlor lien upon the personal prop- 
erty of sueh company other than that formlng part of Its plant, and also a 
lien upon the estate, real and personal, of such company, subordinating such 
latter lien, however, only to liens duly admitted to record prior to the date 
at which the supplies are furnished; in a word, against liens acquired by 
deeds of trust, mortgage, hypothecatlon, or In case of a sale or conveyance. 
The tlme of furnishing the supplies Is the period as of which the materialman 
IB given a right of lien. The right to elalm the lien arises under this section, 
and may be enforced at any time after the supplies are furnished ; but may 
be lost by f allure to comply with some provisions of the act giving the right. 
The only requirement is that the lien shall be flled 'wlthin ninety days after 
the last item of the bill becomes due and payable.' If the claim Is flled 
wlthin that time, the lien secured relates back to the tlme the supplies were 
furnished, subject to be defeated by prior or intervening supply liens." 

We believe this construction of the Virginia statute to be in thor- 
ough accord with the gênerai doctrine that "a statute creating a lien, 
being remédiai in its nature, is to be liberally construed, so as to 
give full efïect to the remedy in view of the bénéficiai purpose con- 
templated by it." Amr. & Eng. Ency. of Law, Vol. 19, page 24. 

A case in entire harmony with the one above cited is that of In 
re Dey, 9 Blatchf. 285, Fed. Cas. No. 3,871, in which the court had 
under considération a statute of New Jersey which provides, in sub- 
stance, that every building shall be liable for the payment of any 
debt contracted for labor performed or materials furnished for the 
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érection and completion thereof, "wliich debt shall be a lien upon 
said building and the land whereon it stands." A subséquent sec- 
tion of the act provides that the créditer intending to claim a lien 
shall, in one year after the labor is performed or materials furnished, 
file in the office of the county clerk bis claim ; and the act provides 
further that, if such claim is not filed within such time, the building 
or land shall be free from ail claims for the matters in such claim. 
It was contended in that case, as in the présent, that the lien pro- 
vided by the statute did not attach until the filing in the office of 
the county clerk ; but said the court, referring to this position : 

"Thls is giving to the provision requiring the claim to be filed a plain ré- 
pugnance to the ternis of the first section, which déclares that the building 
shall be liable for payment, and the debt shall be a lien. In a large degree 
it defeats the purpose of the act, which was to furnish an instant security 
whilst the work was in progress on which the iaborers and materialmen 
mlght rely." And, further: "The flrst section confers a right, whether it 
be what Is therein called the 'llability' of the building, or the 'lien' on such 
building and the land whereon It stands, In the sensé of a légal lien. In 
virtae of the work performed and materials furnished the créditer has se- 
cured the right within one year to file bis claim, brlng suit, and sell the 
proi)erty, divested of ail estâtes or Ineumbrances by deed or mortgage. Thls 
right is vested by statute." 

We also ciie in support of our position In re Georgia Handle 
Company, 109 Fed. 632, 48 C. C. A. 571 ; In re Emslie et al., 102 Fed. 
292, 42 C. C. A. 350, and In re Kerby-Dennis Co., 95 Fed. 116, 36 
C. C. A. 677. 

The lien given by the Virginia statute, and other statutes of like 
character, is based upon the ground that, to enable a manufacturing 
establishment to obtain material and supplies, and thereby continue 
opérations, is not only of advantage to the establishment itself, but 
also to its creditors generally, who are interested in its success. It 
is easy to discern that the purpose of the Législature in the enact- 
ment of the supply lien law was to establish a basis of confidence 
upon which the seller would be willing to extend crédit to the manu- 
facturing Company, and thus enable the latter to obtain, from time 
to time, the supplies necessary to carry on its business. This con- 
fidence would be destroyed if, after the seller had delivered his 
goods to the manufacturing company, it were left in the power of 
the latter, by an act of bankruptcy, a confession of judgment, or 
other act, to divert its property so as to defeat the lien intended by 
the law. It will be observed, in reading the statute, that section 
2485 provides, in substance, that the furnisher of supplies to a manu- 
facturing Company shall hâve a lien upon the personal property of 
such company, not forming a part of its plant, and also upon ail the 
estate, real and personal, of such company, which said last lien shall 
be subject and inferior to any lien by deed of trust, mortgage, etc., 
executed and duly admitted to record prior to the date at which 
said supplies are furnished. In Re West Norfolk Lumber Company, 
heretofore cited, this provision of the statute is commented ùpon in 
support of the position that the lien for supplies attaches at the 
time they are furnished, but that such lien does not afïect existing 
liens by deed of trust, mortgage, etc.; but the said section goes 
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further, and provides that "the lien secured by this provision to 
parties furnishing supplies shall be subséquent to that due to clerks, 
mechanics, and laborers, for services furnished as aforesaid." Hère 
we see that the lien is referred to as the lien "secured by this provi- 
sion," and is not made to dépend upon anything further for its 
validity. 

The Législature, in making the law under considération, no doubt 
had in mind the fact that generally the delivery of supplies to a 
manufacturing company is a continuing transaction; that is, the 
supplies are furnished from time to time, and in such quantifies, as 
the operating necessities of the company require. It would render 
the act almost impracticable, therefore, if it required the furnisher 
of the supplies to record his lien whenever he made a single delivery 
or shipment. Take the présent case. The claim of the Wissler 
Company is made up of items of 51 différent shipments of ore, be- 
ginning on the 3d of October, 1903, and ending on the lOth of De- 
cember of the same year. We cannot believe that in such cases it 
was the intention of the lavi^makers to require the shipper, as soon 
as he had made a shipment, to hurry to the clerk's office and record 
his lien, and, if he failed to do se, to leave him unprotected. On the 
other hand, we are of the opinion that the language of the statute, 
and the reasons which may be assigned, consistent with its pur- 
poses, warrant us in coming to the conclusion that the lien provided 
attaches when the supplies are furnished, and is an existing lien 
from that time, to be perfected and enforced, however, in accordance 
with the further provisions of the act. 

In the course of the oral argument there was some discussion as 
to the relative priorities of liens of différent persons for supplies 
furnished to the same company, but that question is not involved in 
this case, and is therefore not before us. 

The judgment of the court of bankruptcy is affirmed. 



WONG DIN V. UNITED STATI3S. 

(Circuit Court of Appeals, Ninth District. February 20, 1905.) 

No. 1,09T. 

1, CONSPIRACY— INDICTMENX. 

Where an Indlctment allegéd that défendants feloniously consplred wltti 
divers ottier persons, whos« names were to tlie grand jurors unknown, 
to willfully, etc., aid and abet tlie landing of unlsnown Ctiinese persons 
in tlae United States from certain vessels, the names of wtiich were to 
the grand jurors unlmown, from ports or places in the empire of China 
to the grand jurors unlinown, etc., and that, to effect the object of such 
conspiracy, défendant W. t>., whose true name was to the grand jurors 
unlvnown, dld bribe one B., deputy sheriff, in charge of certain Chinese 
persons whose names were unlmown, who had been sentenced to déporta- 
tion, to cause certain other Chinese persons, whose names were to the 
grand jurors unknown, to be substituted therefor, etc., was not defective 
for failure to allège the detailed facts stated to be unknown. 

2. Same— Tbiait— ExAMiNATioN of .Tubobs— Discrétion. 

In a proseeutlon for conspiracy, a severance having been granted as to 
défendant B'., when the case was called for trial against the other de- 
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fendants, défendant D. obtained leave to plead guilty, whereupon dé- 
fendant W. obtained leave to re-examine the jurors as to préjudice, by 
reason of D.'s change of plea, and one of the jurors, admitting préjudice, 
was exeused. Thereafter, and before the 12 jurors had beeu selected, 
another défendant pleaded guilty, and défendant W. again requested 
leave to re-examine the jurors, which was denied. Eeld, that the déniai 
of sueh application was not error ; the court having cautioned the jury 
that the fact that defendant's codefendants had pleaded guilty could not 
be considered as against défendant W. 

8. Same—Co-Conspieators— Evidence. 

Where, in a prosecutlon for conspiracy, a severance was granted, the 
évidence of a co-conspirator is admissible l'or the government, in the 
absence of statute, and its credibility is for the jury. 

In Error to the District Court of the United States for the North- 
ern District of California. 

The plaintiff in error, whose true name Is alleged to be unknown, was 
jointly Indieted vrith William F. Dasha, Tliomas J. Dempsey. and Thomas T. 
Burnett for the crime of conspiracy, based upon section 5440 of the llevlsed 
Statutes of the United States [U. S. Comp. St. 1901, p. 3076]. The indict- 
meut, among other things, alleged that said défendants on August 8, 190.3, 
at the city and county of San Francisco, Cal., "dld then and there wickedly, 
corruptly, imlawfully, and felonlously conspire, combine, confederate and 
agrée together with divers other persons wliose true names are to the grand 
jurors aforesaid unknown, to commit an offense against the United States : 
that is to say, to then and there wilfully, unlawfully, and knowingly aid 
and abet the landing in the United States, to wit, at the port of San 
Francisco, within the State and Northern District of California, from cer- 
tain vessels the names of which are to the grand jurors aforesaid unknown, 
from divers ports and places in the Empire of China, the names of which 
said ports and places are to the grand jurors aforesaid unknown, the voy- 
ages of which said vessels from said ports and places had then and there 
terminated at said port of San Francisco, In the State and District aforesaid, 
of certain Chinese persons, subjects of the Emperor of China, whose names 
are to the grand jurors aforesaid unknown, and which said Chinese persons 
were not, nor was either of them, members of the classes of Chinese persons 
who were then and there permitted by the laws of the United States to enter 
and remain within the United States ; and which said Chinese persons were 
then and there unlawfully in the United States." 

The overt act in furtherance of said conspirac.y is alleged as follows: "And 
that to efCect the object of the said conspiracy, the said Wong Din. whose true 
name is to the grand jurors aforesaid unknown, as aforesaid, lieretofore, to 
wit, on the eighth day of August, in the year of our Ijord one thousand 
nine hundred and three, * * * did then and there unlawfully, wilfully, 
knowingly and felonlously pay and procure to be paid to the said Thomas T. 
Burnett, who was then and there a deputy sherifï of the city and county of 
San Francisco, State of California, assigned to duty at the county jail of the 
said city and county, in which said county jail certain Chinese persons, whose 
true names are to the grand jurors aforesaid unknown, were then and there 
confined, * « * the sum of one thousand dollars * * * for the pur- 
pose and with the intent on the part of him, the said Wong Din, * * * 
of induclng the said Thomas T. Burnett and the said William F. Dasha and 
the said Thomas J. Dempsey to substitute, and cause and procure to be sub- 
stituted, * * • (or and in the place and stead of five certain Chinese 
persons whose true names are to the grand jurors aforesaid unknown, who 
were then and there awalting déportation as aforesaid, five certain Chinese 
persons other than and différent from the Chinese persons who were then and 
there awalting déportation to China as aforesaid, the true names of which 
said other and différent Chinese persons are to the grand jurors aforesaid 
unknown." 

A severance was granted as to défendant Thomas T. Burnett. The case 
came up for trial as against the other défendants on Aprll 6, 1904, and. 
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after the Impanellng of the Jury, the défendant Dempsey asked for and ob- 
tained leave to withdraw hls plea of not gullty, and to enter a plea of gullty. 
ïhe plaintiff In errer then asked and obtalned leave to re-examine the jurera, 
in order to ascertain whether the change of plea by Dempsey would préjudice 
the jurors against'him. One ef the jurors, named Mohr, admitted that that 
fact se prejudlced hlm that he would be unable to give the plaintifiC In error 
a fair and impartial trial, and this juror was then and there excused. The 
other 11 jurors each answered that the change of Dempsey's plea would not 
préjudice him agalnst the défendant Wong Din. Thereafter, and before the 
12 jurors had been selected, the défendant Dasha asked and obtained leave 
to change hls plea of not guilty and enter a plea of guilty. This being done, 
the plaintiff in error asked leave to re-examine the 11 jurors as to whether 
or not the change of the plea by défendant Dasha would préjudice the case 
as agalnst him. This request was refused, and an exception was takeu to 
this refusai. The vacaney in the Jury was then filled, and the trial proceed- 
ed, resulting in a verdict of guilty. 

S. C. Wright, T. C. West, and Bert Schlesinger, for plaintiff in 
error. 

Marshall B. Woodworth, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

It is claimed that the indictment does not state facts sufficient to 
constitute any offense against the laws of the United States. It will 
be noticed from the indictment that the names of the Chinese persons 
whom it is alleged the plaintiff in error and his codefendants en- 
tered into a conspiracy to release are unknown, that the vessel from 
which they were to be landed is unknown, that the names of the 
Chinamen awaiting déportation from the county jail are unknown, 
and that the names of the Chinese persons to be substituted for and 
in place of the five Chinese persons awaiting déportation are un- 
known. It is contended that for thèse reasons the indictment is 
wholly insufficient. 

Are thèse détails essential to constitute the crime charged? Are 
they of a character that reaches the substance of the crime ? No one 
questions the correctness of the principles for which the plaintiff in 
error contends — that the accused in the indictment must be "informed 
of the nature and cause of the accusations" against him, and that for 
this purpose ail of the material facts and circumstances embraced in 
the définition of the offense must be stated. No essential of the crime 
can be omitted. The object of an indictment is to furnish the accused 
with such a description of the charge as will enable him to make his 
défense, to enable him to avail himself of his conviction or acquittai 
for protection against another prosecution for the same cause, and 
to inform the court of the facts alleged, so that it may décide whether 
they are sufficient in law to support a conviction. Thèse gênerai 
principles hâve been frequently announced by the Suprême Court. 
United States v. Simmons, 96 U. S. 360-3G3, 34 L. Ed. 819 ; United 
States V. Carll, 105 U. S. 611, 26 L. Ed. 1135 ; United States v. Brit- 
ton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698 ; United States v. 
Hess, 134 U. S. 483-486, 8 Sup. Ct. 571, 31 L. Ed. 516; Pettibone v. 
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United States, 148 U. S. 197, 202, 13 Sup. Ct. 542, 37 L. Ed. 419 ; 
Blitz V. United States, 153 U. S. 308, 315, 14 Sup. Ct. 924, 38 L. Ed. 
725. 

The gist of the crime of conspiracy, as alleged in the indictment, 
is the unlawful combination and agreement between the parties named 
as défendants therein. In Pettibone v. United States, supra, the 
court said: 

"A conspiracy Is sufficiently described as a combination of two or more 
persons, by concertée! action, to accomplish a criminal or unlawful purpose, 
or some purpose not in Itself criminal or unlawful, by criminal or unlawful 
]neans; and the rule Is accepted, as laid down by Chief Justice Shaw in 
Commonwealth v. Hunt, 4 Metc. (Mass.) 111, 38 Am. Dec. 346, that, when ttie 
criminality of a conspiracy consists in an unlawful agreement of two or more 
persons to compass or promote some criminal or illégal purpose, that pur- 
pose must be fully and clearly stated In the indictment, while, If the criminal- 
ity of the offense consists in the agreement to accomplish a purpose, not in 
itself criminal or unlawful, by criminal or unlawful means, the means must 
be set out." 

The conspiracy in the présent case was to accomplish an unlawful 
purpose, to wit, to aid and abet the landing in the United States of 
Chinese who were not, under the laws of the United States, entitled to 
land. The conspiracy was gênerai in its nature. It applied to Chinese 
who were confined in the county jail, and was not limited to any par- 
ticular person or persons, or to persons who came on any particular 
vessel, or from any certain port or place. Thèse things, if unknown, 
could not be more clearly stated, and were not essential to make out 
the crime as alleged, and, as to the overt acts in carrying out the crime, 
were mère matters of évidence. We are of opinion that the indictment 
is sufficiently clear and certain upon ail the essential points, and is 
sufficient to inform the plaintifï in error as to the nature of the ac- 
cusation against him. 

We are also of opinion that the court did not err in refusing to allow 
the plaintifï in error for the third time to re-examine the jurors. The 
11 jurors on the second examination stated that the fact that one of the 
défendants on trial had changed his plea would not in any manner 
préjudice them against the plaintifï in error. The matter was within 
the discrétion of the court. It is apparent from the record of the trial 
that the plaintifï was not prejudiced by this ruling. The jurors were 
properly cautioned in regard to this matter. The court charged the 
jury as follows: , 

"And I may say to you, gentlemen, that the faet that two of his codefendants 
hâve pleaded guilty to the charge contained in this indictment, in your hear- 
ing, cannot be taken as any évidence whatever against this défendant. You 
are to décide the case solely upon testimony to which you hâve listened, and 
base your verdict upon that alone, and not allow your minds to be In the 
least prejudiced by the fact that two of the défendants hâve pleaded guilty." 

The testimony of Thomas T. Burnett, if compétent, and believed by 
the jury to be true, was sufficient to justify the verdict of guilty found 
by the jury. But the plaintifï in error claims that the testimony of 
Burnett was wholly inadmissible; that "a conviction for conspiracy 
cannot be had on the uncorroborated testimony of the co-conspirators, 
nor can co-conspirators corroborate each other" — and cites United 
135 F.— 45 
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States V. Logan (C. C.) 45 Fed. 873, in support of this proposition. 
That case is not sustained by the fédéral décisions. 

In United States v. Sacia (D. C.) 2 Fed. 754, 758, Judge Nixon 
charged the jury that: , . , 

"The f act that a wltness Is a co-conspirator doubtless opérâtes, and ought 
to operate, largely against the . credibiïity pf bis testimony, but the jury is 
not bound to reject it on that account^ Whilst it would be unsafe, in ordinary 
cases, to convict any one upon the uncorroborated testimony of accomplices 
In the , crime, the rule of law undoubtedly is that they are compétent wit- 
nesses, and it is your duty to consider their évidence. You are to weigh it 
and scrutinize it with great care. You are to test its truth by inqulring into 
the probable motive which prompted it. You are to loolc into the testimony 
of other witnesses for corroborating facts. Where it is supported in ma- 
terial respects you are bound to crédit it, but \Yhere it is unsupported you 
are not to rely upon it, unless, after the exercise of extrême caution, it 
produces in your minds the most positive conviction of Its truth." 

See, also, to the same efféct, United States v. Babcoclc, 3 Dill. 581, 
Fed. Cas. No. 14,487 ; United States v. Flemming (D. C.) 18 Fed. 907- 
916 ; United States v. Ybanez (C. C.) 53 Fed. 536, 540 ; United States 
V. Hcwell (D. C.) 56 Fed. 31-28; Wolfson v. United States, 101 Fed. 
430-436, 41 C. C. A. 422. 

In Benson V. United States, 146 U. S. 325-336, 13 Sup. Ct. 60, 36 
L. Ed. 991, there is an extended discussion upon the point herein in- 
volved^ There a severance was had between the case of Mary Raut- 
zahrl' and that of Benson, on trial for murder. She, not having been 
tried,' was called as a witness on behalf of the government against Ben- 
son, and it was claimed that Mary Rautzahn was not a compétent wit- 
ness against him. The court, among other things, said : 

"Tlie theory of the common law was to admit to the witness stand only 
those presumably honest, appreclatlng the sanctity of an oath, unaiïected as 
a pàrty by the resuit, and free from any of the temptatlons of interest. ïhe 
courts were afraid to trust the intelligence of jurors. But the last flfty 
years hâve wrought a great change in thèse respects, and to-day the tenden- 
cy is to enlarge the domain of eompeteney, and to submit to the jury for their 
considération as to the credibility of the witness those matters which here- 
tofore were ruled sufflcient to justify his exclusion. This change bas been 
wrought partially by législation and partially by judicial consti'uctiou. 

* * * If there had been no severance, and the two défendants had been 
tried jointly, either would hâve been a compétent witness for the défendants ; 
and, though the testimony of the one bore against the other, it would none 
the less be compétent. Oommonweaith v. Browu, 130 Mass. 279. The stat- 
ute, in terms, places no limitation on the scope of the testimony, for its 

, language is, 'The person so charged shall at his own request, but not other- 
wise, be a compétent witness.' His eompeteney being thus established, the 
limits of examination are those which apply to ail other witnesses. * * * 
If interest and being party to the record do not excludê a défendant on trial 
from the witness stand, upon what reasoning can a codefendant not on trial 
be adjudged incompétent? The conviction or acquittai of the former does 
not détermine the guilt or Innocence of the latter, aud the judgment for or 
against the former will be no évidence on the subséquent trial of the latter. 

* * * We think the testimony of Mrs. Rautzahn was compétent, and there 
was no errOP In its admission." 

In 12 Cyc. 453, there is a référence to many state authorities which 
sustain the principles that, "in the absence of a statute, the credibility 
of an accomplice is for the jury," and that "no common-law rule forbids 
a conviction upon the uncorroborated testimony of an accomplice, if 
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his évidence satisfies the jury of the guilt of the accused beyond a rea- 
sonable doubt." 

See, also, Underhill on Criminal Evidence, § 73 ; Hughes on Crini- 
inal Law, § 3172. 

The judgment of the District Court is affirmed. 



BUCKHANNON & N. R. CO. 7. DAVIS. 
(Circuit Court of Appeals, Fourth Circuit February 21, 1905.) 

No. 553. 

1. Fedeeal Courts— Receivebs—Leave to Sue— Conditions. 

Wliere a pétition was flled in a fédéral court for permission to sue 
Its receiver of a railroad company to condemn a grade crossing over 
the railroad's riglit of way, the court had power, in granting such per- 
mission, to reserve the question as to the forum in whlch the suit should 
be brought, and, if necessary, to modify or revoke any order which it 
might hâve Improvidently granted. 

[Ed. Note. — Action by and against receivers of fédéral courts, see note 
to J. I. Case Plow Works v. Finks, 26 C. 0. A. 49.] 

2. Samb— Eminent Domain— F'ederal Couets— Jurisdiction. 

Where a fédéral court had taken jurisdiction of the property of a 
railroad company in process of liquidation, and had appointed a receiver 
therefor, an order requiring that a suit against the receiver to condemn 
a crossing over such railroad's right of way should be brought in the 
fédéral court did not constitute an interférence with the state In the 
exercise of its rights of eminent domain. 

Act Cong. March 3, 1887, c. 373, § 3, 24 Stat. 554, and Act Aug. 13, 1888, 
c. 866, I 3, 25 Stat. 436 [U. S. Comp. St 1901, p. 582], declaring that 
every receiver of any property, appointed by any court of the United 
States, may be sued In respect to any act or transaction of hia in carry- 
ing on the business connected with such property, wlthout prevlous 
leave of the court in which such receiver was appointed, etc., did not 
authorlze the bringing of a suit to condemn a crossing over the right of 
way of a railroad company in the bands of a receiver appointed by a 
fédéral court without leave thereof. 

4. Same— AcTs OF Rbceiveb. 

Refusai of the receiver to agrée on a crossing at a point and in a man- 
ner insisted upon by the petltloner, which the receiver considered as 
detrlmental to the property in his custody as receiver, did not constitute 
"an act or transaction" by the receiver within such act 

Appeal from the Circuit Court of the United States for the 
Northern District of West Virginia. 
For opinion below, see 131 Fed. 115. 

W. S. IVIeredith (Reese Blizzard, on the brief), for appellant. 
John W. Davis (John Bassel and Ira E. Robinson, on the brief), 
for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and 
WADDILL, District Judges. 

PRITCHARD, Circuit Judge. The bill of Coster et al., trustées, 
was filed March 13, 1899, its purpose being the foreclosure of the 
underlying mortgage of the Parkersburg Branch Railroad Com- 
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pany, dated July 1, 1879. In accordance with the prayer oî sakl 
bill, John W. Davis was appointed receiver of ail the property of 
said raUroad Company, and he duly qualified as such officer. Pend- 
ing the proceedings in that case the Buckhannon & Northern Rail- 
road Company, on the 27th day of October, 1903, filed its pétition 
therein, asking permission to institute and prosecute in the circuit 
court of Taylor county, W. Va., certain condemnation proceedings 
against the said receiver, the object of which was to secure a cross- 
ing for the Buckhannon & Northern Railroad Company over the 
railroad and right of way of the Parkersburg Branch Railroad 
Company at a point within the corporate limits of the city of 
Grafton, in Taylor county, W. Va. It was set out in the pétition 
that the Buckhannon & Northern Railroad is a corporation or- 
ganized under the laws of the state of West Virginia for the pur- 
pose of constructing and operating a railroad for public use from 
the town of Buckhannon, in Upshur county, to Fairmont, in Marion 
county, W. Va., and thence on to the boundary line between the 
States of West Virginia and Pennsylvania ; and that in construct- 
ing its railroad it is necessary for the petitioner to cross, at grade, 
the right of way and roadbed of the Parkersburg Branch Railroad at the 
point desired to be condemned for that purpose, and that such 
crossing was necessary in connection with the construction of pe- 
titioner's railroad ; that said petitioner and the Parkersburg Branch 
Railroad Company could not agrée upon the amount of compen- 
sation to be paid for such crossing, nor upon the point at which 
it was to be made, nor the manner of making the same. The court, 
after considering such application, granted permission to the Buck- 
hannon & Northern Railroad Company to institute and maintain 
a suit against John W. Davis, receiver of the Parkersburg Branch 
Railroad Company, relative to such crossing, the order then en- 
tered containing thèse words : "The court at this time not passing 
upon the forum in which said suit or proceeding is to be instituted." 
On the 4th day of November, 1903, the receiver moved the court 
to strike from the record the order entered therein on the 27th day 
of October, 1903, giving such permission to institute proceedings 
to condemn, and the court, on considering such motion, set the 
hearing of the same for November 17, 1903. Notice of the fact 
that the court had so set the hearing of such nlotion was served 
on the, Buckhannon & Northern Railroad Company on the 6th day 
of November, 1903. On November 9, 1903, the Buckhannon & 
Northern Railroad Company served notice on the receiver that it 
would, on November 19, 1903, make application by pétition to 
the circuit court of Taylor county, W. Va., to appoint commis- 
sioners to ascertain a just compensation to the owners, and to 
secure such orders as might be necessary to condemn the right of 
way before mentioned. This notice was served without any re- 
quest having been made to the court to dispose of the question of 
the forum, reserved when leave to sue was granted. The receiver, 
on November 17, 1903, filed a report of his proceedings as such 
ofHcer, and, the cause coming on to be further heard, it was ordered 
that the hearing on the motion to set aside the order giving per- 
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mission to sue be had on December 2, 1903, and that in tlie mcan- 
time the Buckhannon & Northern Railroad Company be restrained 
from prosecuting its said action in the circuit court of Taylor 
county, W. Va., until the further order of the court. After a con- 
sidération of the questions presented by the record, the court 
amended the order of January 27, 1903, which gave the Buckhannon 
& Northern Railroad Company the right to institute proceedings 
against the receiver, by restricting the parties to the right to insti- 
tute such proceeding in the Circuit Court of the United States in 
the cause of Coster et al. v. The Parkersburg Branch Railroad Com- 
pany, 131 Fed. 115, and perpetually enjoining the Buckhannon 
& Northern Railroad Company from further prosecuting its suit 
for condemnation in the circuit court of Taylor county, W. Va. 

It is contended by appellant that the court did not hâve power 
to revoke, annul, or modify its order of October 27, 1903, which 
granted permission to sue the receiver, and reserved the question 
as to the forum in which suit should be brought. The court un- 
doubtedly had the right to attach any reasonable condition to the 
order which granted permission to sue the receiver, and, if neces- 
sary, to modify or revoke any order which it might hâve improvi- 
dently granted. 

It is also contended by appellant that the state of West Virginia, 
in the exercise of its sovereign right of eminent domain, cannot 
in any way be interfered with by the courts of the United States. 
We do not understand such to be the law. Ih the case of Searl v. 
School District No. 2, 124 U. S. 199, 8 Sup. Ct. 461, 31 L. Ed. 415, 
Justice Matthews, in discussing this question, said: 

"Such a proceeding, according to the décision of this court in Kohi v. Unit- 
ed States, 91 U. S. 367 [23 L. Ed. 449], is a suit at law, within the meaning 
of the Constitution of the United States and the acts of Congress conferring 
jurisdietion upon the courts of the United States. In Boom Co. v. Patter- 
son, 98 U. S. 403, 406 [25 L. Ed. 206], speaking of a judiclal proceeding to 
appropriate private property to a public use and to fix compensation there- 
for, it was said: 'If that inquiry take the form of a proceeding before the 
courts, between parties, the owners of the land on one side, and the company, 
seeliing the appropriation, on the other, there is a controversy which is sub- 
ject to the ordinary incidents of a civil suit ;' and among such incidents it 
was held in that case was the right, on the ground of cltizenship, to re- 
move it from a state to a fédéral tribunal for hearing and détermination. 
The same point was ruled in the Pacific Railroad Removal Cases, 115 U. S. 
1, 18 [5 Sup. Ct. ma, 29 L. Ed. 319]. In Gaines v. Fuentes, 92 U. S. 10 [23 
L. Ed. 524], it was held that a controversy between citizens is involved in 
a suit whenever any property or elaim of the parties capable of pecuniary 
estimation is the subject of litlgation, and is presented by pleadings for 
judlcial détermination." 

In the case supra the fédéral court did not hâve jurisdiction in 
the first instance, but obtained it by virtue of the removal of the 
case from the state to the fédéral court. In this case the court has 
already assumed jurisdiction and control over the property which 
is sought to be condemned for public use, and, inasmuch as it had 
jurisdiction over the parties and subject-matter of the controversy 
at the time of the application to sue the receiver, it was compé- 
tent for the court to put in motion the machinery provided by 
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the statutes of West Virginia for the purpose of adjusting the 
rights between the parties. 

It has often been held in cases wherein fédéral courts assume 
jurisdiction of a suit pending between citizens of différent states 
that tlie court is empowered to proceed in accordance with the rules 
of procédure which obtain in the state where the controversy arises. 
In this case it is clear that the court has the right on a proper 
showing to authorize the condemnation of the property in ques- 
tion, in accordance with the provisions of the statutes of West Vir- 
ginia ; and in doing so the court does not interfère with the state 
in the exercise of any right authorized by its statutes, but is sirnpiy 
enforcing the laws of West Virginia in a case where the court has 
obtained jurisdiction over the parties and the subject-matter in- 
volved in the controversy. However, the principal and most im- 
portant question which the court is called upon to décide is wheth- 
er the facts in this case entitle the pétition er to institute suit against 
the receiver without permission of the court. The real contention 
presented for our considération is as to the proper construction 
of section 3 of Act March 3, 1887, c. 373, 24 Stat. 554, and Act Aug. 13, 
1888, c. 866, 25 Stat. 436 [U. S. Comp. St. 1901, p. 582], which reads 
as follows: 

"ïhat every receiver or manager of any property, appointée! by any court 
of tlie United States, may be sued in respect to any act or transaction of 
his in carrying on the business connected with sucli property, witliout the 
previous leave of the court in which such receiver or manager was appoint- 
ed; but such suit shall be subject to the gênerai equity .nuisdlction of the 
court in which such receiver or manager was appoiuted ; so far as the same 
shall be necessary to the ends of justice." 

This act provides that suits may be brought against receivers 
in certain instances therein specified without leave of the court. 
It was clearly the intention of Congress to restrict the cases where- 
in suits are to be brought without permission of the court to acts 
and transactions of the receiver in carrying on the business intrust- 
ed to his care, and the statute in question cannot be construed to 
mean that suits may be brought against a receiver to establish any 
right to the property which may be placed in his custody without 
the permission of the court. The property being at ail times un- 
der the control of the court of administration, it would be absurd 
to permit the institution of suits in another forum to recover such 
property or diminish its value. 

If the contention of appellant as to the meaning of the statute 
be correct, such construction would render the court powerless to 
protect the property placed in its custody for préservation. It 
cannot be said that this is a suit which does not affect the value of 
the property; neither can it be contended that it is not brought 
for the purpose of recovering a portion of the property now in 
the hands of the receiver. The suit is proposed to be instituted 
for the purpose of acquiring an easement, which is, to say the 
least of it, a qualified estate ; it is such an estate as may be assigned 
and transferred for a valuable considération, and it is a right which, 
if established, would deprive the Parkersburg Branch Railroad 
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Company of the enjoyment of certain rights and intercst in the 
property thus acquired, and would tend to diminish the value of 
the property remaining in the hands of the receiver. The prop- 
erty being in the hands of the court of administration, such court 
is entitled in the first instance to pass upon the question whether 
the receiver shall part with any portion of it, and as to wliether 
the compensation for the taking of the same is adéquate; other- 
wise the policy of the law in relation to the appointment of receiv- 
ers would be defeated. 

The case of Gableman v. Peoria, Decatur & Evansville R. R. 
Co., 179 U. S. 335, 21 Sup. Ct. 171, 45 L. Ed. 220, is relied on by 
appellant to sustain the contention that the petitioner is entitled 
to bring this suit without leave of the court. That was a case where- 
in a party was injured by the failure of the défendant company 
in the hands of the receiver to.properly operate gâtes at a railroad 
crossing. In that case the plaintiff clearly had the right to insti- 
tute suit against the receiver without leave of the court, because 
the act complained of was performed while he was, as such receiver, 
operating the property, which brought it clearly within the provi- 
sions of the act of 1887-88. 

The contention that the refusai of the receiver to"agrce upon a 
crossing at a point and in a matter insisted upon by the appellant, 
which the receiver considered as detrimental to the property in his 
custody as receiver, can be construed as an act or transaction by 
the receiver as contemplated by the act of 1887-88, is untenable. 
His refusai to accède to the demands of appellant was not "an act 
or transaction of his in carrying on the iDusiness connected with 
such property in his custody," but was simply a refusai on his part 
to permit another to acquire title to a portion of the property placed 
in his custody without first obtaining leave of the court. 

Under the circumstances the action of the learned judge who 
tried this case was eminently proper, and therefore we find no error. 
The adoption of any other policy in such cases would, in most in- 
stances, resuit in confusion, and would be productive of a conflict 
of jurisdiction in the administration of property committed to the 
custody of the court. 

The orders of the Circuit Court refusing to authorize the receiver 
to be sued in another forum, and perpetually restraining the Buck- 
hannon & Northern Railroad Company from instituting suit against 
the receiver in the circuit court of Taylor County, W. Va., are af- 
firmed. 



In re MUELLER. 

fCircuit Court of Appeals, Sixth Circuit Fcbruarj' 7, 1905.) 

No. 1,3G0. 

1. BANKBtJPTCT — AprELLATE JTJRISDICTIOR— MODE OF REVIEW. 

Judgments or orders of a District or Circuit Court entcred In contro- 
versies arising in bankruptcy proeeedings, as distinguished from ttiose 
entered In balikruptcy proeeedings proper, are revievvuble by tlae Circuit 
Courts of Appeals only by appeal or wrlt of error under their gênerai ap- 
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pellate jurisdiction, as provided in Bankr. Act July 1, 1898, c. 541, § ^ôa, 
30 Stat. 553 [U. S. Comp. St 1901, p. 3432]. 

[Ed. Note. — Appeal and review in banl<ruptcy cases, see n&te to In re 
Eggert, 43 0. 0. A, 9.] 

2. Same. 

Judgments or orders of a District Court in bankruptcy prooeedings 
proper, relating to the administration of tlie estate, if appealable under 
tlie terms of Bankr. Act, July 1, 1898, c. 541, § 25a, 30 Stat 553 [U. S. 
Comp. St. 1901, p. 3432], eannot be revlewed on pétition to revise in mat- 
ter of law under section 24b, ttie two provisions being exclusive of each 
other. 

3. Same— Okdee Allowing Claim. 

A credltor holding a note given by a bankrupt flrm, signed as surety 
by a member of the flrm, also bankrupt, having proved the debt agalnst 
the flrm estate, also flled it as an individual debt against the estate of 
the surety. Held, that the only question determined by an order allowing 
sueh elaim was that It was a provable debt against the Individual estate 
of the partner, and that sach order was revievrable only by appeal under 
Bankr. Act, July 1, 1898, c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3432], the amount allowed being over $500. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Kentucky, in Bankruptcy. 

Alfred Selligman, for petitioner. 
O. A. Wehle, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. This îs a pétition filed by A. E. Mueller, 
trustée in bankruptcy of the partnership styled L. De Witt & Sons, and 
of the individuals composing same. to review an order of the Dis- 
trict Court allowing a certain claim in favor of the German Insur- 
ance Bank of Louisville, Ky., against the individual estate of Mary 
A. De Witt, one of the members of the bankrupt firm. The mat- 
ter cornes on now to be heard upon a motion to dismiss the péti- 
tion for review upon the ground that the order or judgment sought 
to be reviewed was a judgment allowing a debt or claim of $500 or 
over, and therefore not subject to be reviewed under the provisions 
of section 24b of the bankrupt act, but reviewable only by an ap- 
peal under section 25a, Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3432]. In Holden v. Stratton, 191 U. S. 115, 24.- 
Sup. Ct. 45, 48 L. Ed. 116, it is said : 

"The distinction between steps la bankruptcy proceedings proper and con- 
troversies arising out of the settlement of the estate of bankrupts is recog- 
nized in sections 23, 24 and 25 of the présent act, and the provisions as to 
revision in matter of law and appeals were framed and must be construed 
in view of that distinction." 

There is no reason to suppose that one may elect whether he will 
bring up the order or judgment which he wishes to hâve reversed 
by appeal or by a pétition for review. Thèse remédies are exclusive 
of each other. That which may come hère by appeal eannot come 
hère for review ; otherwise the distinction which the act recognizes 
will be ignored. Neither is there any reason for supposing that an 
order or judgment may be appealed when questions of fact are to 
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be considered and reviewed upon pétition if only a question of law 
is involved. The distinction between cases appealable and cases 
reviewable lies deeper, and turns upon the character of case or ques- 
tion. Cases which are appealable are of two classes : 

1. There is the broad appellate jurisdiction conferred by section 
6 of the Court of Appeals Act of March 3, 1891, c. 517, 26 Stat. 828 
[U. S. Comp. St. 1901, p. 549], by appeal or writ of error, from the 
final décisions of the District Court "in ail cases other than those 
provided for in the preceding section of this act." That the decree 
or judgment is one arising in a controversy relating to the settle- 
ment of the bankrupt's estate does not make it any the less ap- 
pealable or reviewable by writ of error. Upon the contrary, sec- 
tion 24a provides as follows: 

"The Suprême Court of the United States, the Circuit Courts of Appeals 
of the United States, and the Suprême Courts of the territories, In vacation 
in chambers and during their respective terms. ns now or as they may be 
hereafter held, are hereby invested with appellate .lurisdiction of controversies 
arising in bankruptcy proceedings from the courts of bankruptcy from which 
they hâve appellate jurisdiction in other cases." U. S. Comp. St. 1901, p. 3431. 

That neither the fifth nor sixth section of the act of 1891 (26 Stat. 
827, 828 [U. S. Comp. St. 1901, pp. 549, 550] was changed by the 
bankrupt act was expressly decided in Bardes v. Hawarden Bank, 
175 U. S. 526, 20 Sup. Ct. 196, 44 L. Ed. 262, and Elliott v. Toepp- 
ner, 187 U. S. 327, 334, 23 Sup. Ct. 133, 47 L. Ed. 200. By "contro- 
versies arising in bankruptcy proceedings" is meant those inde- 
pendent or plenary suits which concern the bankrupt's estate, and 
arise by intervention or otherwise between the trustée representing 
the bankrupt's estate and claimants asserting some right or inter- 
est adverse to the bankrupt or his gênerai creditors. An illustra- 
tion of such a controversy is found in Hewit v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986, wherein title 
to certain chattels in the hands of the trustée was asserted under 
an intervening pétition. Another is found in Dolle v. Cassell (de- 
cided by this court January, 1905) 135 Fed. 52, wherein a vendor 
under a conditional sale of chattels sought to recover the articles 
under an unrecorded agreement for the rétention of title until pay- 
ment of the purchase price. Still another is found in the case en- 
titled In re First .National Bank of Canton, Ohio (decided by this 
court at its January session) 135 Fed. 62, in which a créditer of 
the bankrupt sought to enforce a mortgage lien upon a stock of 
merchandise belonging to the bankrupt, which stock had corne to 
the possession of the bankrupt's trustée. The distinction between a 
"controversy arising in bankruptcy" and "proceedings in bankrupt- 
cy" is very sharply drawn by Judge Baker, speaking for the Sev- 
enth Circuit Court of Appeals, in the case of In re Friend et al., 134 
Fed. 778. The learned judge there said : 

"That section 23 establishes a clear distinction between 'proceedings in bank- 
ruptcy' and 'controveri^ies at law and in e<juity arising In the course o( bank- 
ruptcy proceedings' ; the tonner, broadly speaking, covering questions between 
the alleged bankrupt and his creditors as such, commencing with the pétition 
for adjudication, endlng wltb the discharge, and including matters of admin- 
istration generally, such as aijpoiutnients of recelvers and trustées, sales, 



714 135 FEDERAL REPORtEH. 

exemptions, allowances, and the like, to be disposed of summarily, ail of 
whicli naturally occur in the settlement of the estate ; and the latter, broadly 
speaking, involving questions between the trustée, representing the bankrupt 
and his creditors, on the one side, and adverse claimants on the other, con- 
cerning property in the possession of the trustée or of the claimants, to be 
Utigated in appropriate plenary sults, add not affecting directly the adminis- 
trative orders and juâgments, but only the question of the exteut of the estate. 
That tlie same distinction is maintained in section 24a on the one hand, and 
sections 24b and 23a on the other." 

2. But this gênerai appellate jurisdiction conferred by 24a does 
not extend to certain specified proceedings. Thus section 25a pro- 
vides for "appeals, as in equity cases," if taken within 10 days : 
(1) From a judgment adjudging or refusing to adjudge the défend- 
ant a bankrupt ; (3) from a judgment granting or denying a discharge ; 
(3) from a judgment allowing or rejecting a debt or claim of $500 or 
over. The time within which a writ of error may be taken out or 
an appeal prayed from a judgment or decree of the District Court 
in "a controversy ariçing in bankruptcy," such as is referred to in 
section 24a, is the time prescribed by the eleventh section of the 
judiciary act of 1891 (26 Stat. 829 [U. S. Comp. St. 1901, p. 552]), 
namely, six months. But no appeal can be taken in one of the cases 
specifîcally mentioned in this section unless taken within ten days. 
This short limitation was doubtless imposed because of the pe- 
culiar nature of the judgments mentioned, and the evil results of 
delay upon the rights of other parties whose rights would be effect- 
ed. But, whatever the reason, there is no way in which a judgment 
of the kind described by section 25a can be reviewed but by an 
appeal, and an appeal sued out within ten days. But when the 
judgment is upon the verdict of a jury, under section 19 of the bank- 
rupt law (30 Stat. 551 [U. S. Comp. St. 1901, p. 3429]) it cannot be 
revised under an appeal as in an equity case, but only by writ of 
error. Elliott v. Toeppner, 187 U. S; 327, 23 Sup. Ct. 133, 47 h. 
Ed. 200. The doubt as to what kinds of cases are appealable under 
the provisions of this section turns upon the meaning to be attached 
to the words "a debt or claim." That "claim," as used hère, means 
a "debt," is settled by Holden v. Stratton, 191 U. S. 115, 118, 24 
Sup. Ct. 45, 48 L. Ed. 116, where it was said by Chief Justice FuUer 
that, "while the word 'claim' is used in its signification of the de- 
mand or assertion of a right in subdivision 11 of section 2, in re- 
spect of ail claims of bankrupts to their exemptions, it is also used 
in many parts of the act, and, as we think, in section 25, as refer- 
ring to debts * * * presented for proof against estâtes in bank- 
ruptcy." But where thè appeal is from a judgment allowing or dis- 
allowing a debt, any question of lien or priority.of the debt, if al- 
lowed, may be considered upon the appeal as an incident of the 
debt. Cunningrham v. German Ins. Bank, 103 Fed. 932, 43 C. C. A. 
377; Courier- Journal Co. v. Schafer-Brewing Co., 101 Fed. 699, 
41 C. C. A. 614; Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct. 778, 
47 L. Ed. 1179. If, however, the debt or claim is not disputed, and 
the only question sought to be reviewed is one of the rank or prior- 
ity of the claim by reason of its character or some lien in its favor 
against property of the bankrupt, it has been held by the Circuit 
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Court of Appeals for the Seventh Circuit that, so far as the order 
or decree depended upon a question of law, it could be reviewed 
upon a pétition for review. In re Rouse Hazard Co., 91 Fed. 96, 
33 C. C. A. 356 ; In re Richards, 96 Fed. 935, 37 C. C. A. 634. This 
rulinç we followed in Courier- Journal Co. v. Meyer Brewing Co., 
101 Fed. 699, 41 C. C. A. 614. In Burleigh v. Foreman, 125 Fed. 217, 
60 C. C. A. 109, the First Circuit Court of Appeals held that, where 
a question arose as to whether certain assets belonged to the estate 
of a bankrupt copartnership or to the individual estate of one of 
the partners, an issue thus raised between the creditors of the two 
estâtes constituted one of those distinct and separable issues "aris- 
ing in bankruptcy proceedings" appealable under the broad ap- 
pellate jurisdiction of the Courts of Appeal under the judiciary act 
of 1891, and reaffirmed under section 24a of the bankrupt act. In 
Buckingham v. First Nat. Bank of Chicago, 131 Fed. 192, a like 
question came before us on appeal, and was entertained without 
objection; the only question in this case last mentioned being the 
question of whether there were in fact two estâtes. 

3. There remains only the revisory jurisdiction under section 24b, 
where it is provided that "the several Circuit Courts of Appeal shall 
hâve jurisdiction in equity, either interlocutory or final, to su- 
perintend and revise in matter of law the proceedings of the sev- 
eral inferior courts of bankruptcy within their jurisdiction." The 
consensus of opinion and reason seems to be that this revisory 
jurisdiction does not include any orders or decrees which are ap- 
pealable, the provisions for appeal and for pétition of review being 
mutually exclusive. Loveland on Bankruptcy (2d Ed.) p. 809 ; 
Brandenburg Bankruptcy (2d Ed.) 375 ; In re Good, 99 Fed. 389, 
39 C. C. A. 581 ; In re Ives, 113 Fed. 911, 51 C. C. A. 541. The dis- 
tinction between "controversies arising in bankruptcy proceedings" 
under 24a and the "proceedings" in bankruptcy referred to in 24b, 
has already been observed. The "proceedings" reviewable are 
those administrative orders and decrees in the ordinary course of 
a bankruptcy between the filing of the pétition and the final set- 
tlement of the estate, which are not made specially appealable un- 
der 25a. This would include questions between the bankrupt and 
his creditors of an administrative character, and exclude such mat- 
ters as are appealable under 24a. In re Friend, Moss and Morris 
(Seventh Circuit Court of Appeals, Oct., 1904) 134 Fed. 778 
Hutchinson v. Otis, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179 
Holden v. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986. 

4. Applying thèse principles to the case in hand, it is clear that, 
if the judgment sought to be reviewed is a judgment allowing a 
claim, the motion to dismiss must be granted. From the pétition 
and its exhibits it appears than an involuntary pétition in bankrupt- 
cy was filed against the firm of L. De Witt & Sons, composed of 
Lafayette De Witt, Clarence De Witt, J. H. De Witt, and Mary 
A. De Witt, and that the firm and the individuals composing it were 
adjudged bankrupts. Mary A. De Witt is the wife of Lafayette 
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De Witt. Mary A. De Witt has an individual estate, which estate 
has passed to and is in the possession of her trustée in bankruptcy, 
who is also trustée for the bankrupt firm of which she is a mem- 
ber. The estate of the bankrupt firm is insufHcient to pay the firm 
debts. But the pétition avers that the estate of Mary A. De Witt 
is sufficient "to pay ail the claims proved against it" if the claim of 
the German Insurance Bank be excluded. The pétition then avers 
that the said German Insurance Bank was the holder of five prom- 
issory notes signed by the firm of L. De Witt & Sons and by Mary 
A. De Witt and one Wilhelmina Rueve; that the said bank filed 
and proved their claims against the estate of L,. De Witt & Sons 
and received a small dividend thereon; that afterwards the said 
bank filed a proof of claim against the individual estate of Mary A. 
De Witt based upon the same indebtedness. This proof of debt 
alleged that the said Mary A. De Witt, by her individual signature 
upon said notes, had become individually liable for the said indebt- 
edness. The said proof of claim is made an exhibit to the pétition 
for review, and in said proof it is, among other things, alleged : 

"That the said Mary A. De Witt, the person against whom a pétition for 
adjudication of bankruptcy has been filed, was at and before the flling of said 
pétition, and still is, justly and truly indebted to said corporation In the sum 
of $5,425; that the considération of said debt is as follows: (1) A promissory 
note dated September 23, 1903, executed and delivered by said Mary A. De 
Witt, bankrupt, to said créditer, by which she, the firm of L. De Witt & Sons. 
also bankrupts, and one Wilhelmina Rueve, jointly and severally promised 
and agreed to pay," etc. 

Then follows a like allégation in regard to four other notes sign- 
ed by the firm and by said Mary A. De Witt and Wilhelmina 
Rueve. It is in the pétition also averred that the référée "allowed 
said claim as a claim against the individual estate of Mary A. De 
Witt." Certain of the creditors excepted to the allowance of this 
claim, and moved a reconsideration and a disallowance. This mo- 
tion was overruled, whereupon a pétition was filed by the trustée 
for a review of the referee's order, and the matter carried before the 
District Judge sitting in bankruptcy, who affirmed the referee's 
order upon the ground that the bank "was entitled to make the 
proof of its debt against the individual assets of Mary A. De Witt." 
From the foregoing it appears that there are two. distinct estâtes — 
the estate of the copartnership and the individual estate of Mary A. 
De Witt, a member of the copartnership. It is obvious that, unless 
the German Insurance Bank has a debt or claim which it can prove 
against the individual estate of Mrs. De Witt, it cannot, although a 
creditor of the copartnership, and therefore a creditor of Mrs. De 
Witt, receive any dividend from her estate until the individual debts 
are paid. The présent bankrupt law expressly provides that the net 
proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the in- 
dividual estate of each partner to the payment of his individual 
debts, and that only the surplus of each estate shall be added to the 
other. The right of the bank to participate in the distribution of 
Mrs. De Witt's individual estate depended, therefore, upon the 
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question as to whether it had a claim provable against that estate. 
This was the real and only controversy before the référée and be- 
fore the District Judge upon the review. The order sought to be 
reviewed is therefore neither more nor less than an order allowing 
the debt as a claim against Mrs. De Witt's individual estate. If 
that order stands, that daim will necessarily participate in the dis- 
tribution of her estate. 

For the purpose of taking this case without the category of cases 
appealable under section 25a, as an appeal from a judgment allow- 
ing or disallowing a debt or claim, it has been urged that the real 
question is one of marshaling — a question as to whether the debt 
or claim of the bank shall receive dividends from both estâtes, while 
other creditors of the partnership will be confined to the partner- 
ship fund and the surplus of Mrs. De Witt's individual estate after 
her individual debts are paid. But this begs the question. That 
there is an individual estate and a partnership estate is not disputed. 
If the bank is a creditor of both estâtes, it can prove against both. 
Buckingham v. First National Bank of Chicago, deqided by this 
court, and reported in 131 Fed. 192. The real contention was as 
to whether Mrs. De Witt was compétent, as a married woman, to 
become a surety for the firm of which she was a member, under 
section 2127, Ky. St. 1903, and whether her individual signature 
was a suretyship within the terms of that statute, or a mère con- 
tract giving the bank the right to go upon her individual estate for 
a debt which, in any event, was her own debt, and not the debt of 
another. But fhe single question lying at the root of the whole 
question of whether the bank should share in both estâtes depend- 
ed upon whether it had a provable debt against both estâtes or 
funds. There is no question of distribution or double dividends, 
except as it results from the allowance of the claim of the bank as a 
claim against the individual estate of Mary A. De Witt. Whether 
that allowance was right or wrong is the only question. That ques- 
tion should hâve been brought hère by appeal under section 25a, 
taken within 10 days from the order of the District Judge confirm- 
ing the allowance of the claim. Petitioner waited until the time 
for such an appeal had long passed, and then filed his pétition for 
review. 

The motion to dismiss must be allowed. 
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(Circuit Court of Appeals, Fourth Circuit February 21, 1905.) 

No. 556. 

L Bankeuptot— Pétition fob Review— Questions Reviewabi,e. 

On a pétition for review of an order of a District Court In bankrnptcy, 
as distingulshed from an appeal therefrom, questions of law only can 
be conaidered. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Bggert, 43 C. a A. O.J 
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2. Sami— Pkeferbkces. 

Whether the lien clalmed by a creditor of a batikrupt under a trust 
deed constituted a valid préférence under the bankrupt law was a ques- 
tion dépendent on the correct détermination of the facts relating to the 
particular transaction, so that a détermination thereof adverse to the 
claimant by the référée and District Court could not be revievved on a 
pétition for revIew. 

3. Same— Limitations. 

Where a creditor of a bankrupt clalmed a lien on certain of the bank- 
rupt's assets under a trust deed, which the référée and the District 
Court held to be an invalld préférence, the claimant, on prosecuting a 
pétition for review to the Circuit Court of Appeals, dîd not occupy the 
position of a purchaser for value of the property, or an adverse claim- 
ant thereto, within Bankr. Act July 1, 1898, c. 541, § 24, 30 Stat. 553 [U. 
S. Comp. St. 1901, p. 3431], authorizing appeals within six months, but 
was rather within section 25a, prescribing a ten-day limitation therefor. 

Pétition for Revision of Proceedings of the District Court of tlie 
United States for the Southern District of West Virginia. 

F. B. Enslow, for petitioner. 

Wallace & Fitzpatrick, for respondent. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

WADDILL, District Judge. This is a pétition to review the action 
of the United States District Court for the Southern District of West 
Virginia, tal-cen on the 30th day of May, 1904, disallowing the claim 
of the petitioner, the Kenova lyoan & Trust Company, against the 
estate of the bankrupt, because the same was a préférence within 
the meaning of the bankruptcy act. The bankrupt, O. M. Page, was 
a contractor for the construction of five miles of grading on the 
Naugatuck B ranch of the Norfolk & Western Railroad, in the state 
of West Virginia. In November, 1903, he began dealing with the 
Kenova Loan & Trust Company, securing from them money from 
time to time, with which to carry on his contract, giving them assign- 
ments of the funds to become due to him from the railroad for con- 
struction work in which he was then engaged ; and the trust company 
collected his monthly estimâtes from the railroad company, less 15 
per cent, retained by the railroad, and applied the same to the in- 
debtedness of the said Page. Page first ^ecured a small amount from 
the trust company, until on the 37th of June, 1903, he owed as much 
as $3,000. On the 24th of July, 1903, the trust company, in addition 
to the assignments of the monthly estimâtes aforesaid, took a trust 
deed from Page upon a large amount of personal property used in 
the exécution of his contract, consisting of mules, horses, carts, 
scrapers, drags, etc., to secure a note for $3,000 that day executed; 
and it thereupon credited him with that amount, less a discount of 
$20, and charged him up with a previous note then remaining 
unpaid. Subsequently, on the 22d dày of August, 1903, the trust 
company received the amount of the July estimate from the rail- 
road, amounting to $3,687.97, and chàrged Page with a note of 
$804.60, and two checks, leaving a balance in its hands of $2,528.67. 
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Neither the last-named amount nor any part of the July payment 
\vas appHed to the payment of this note, but instead the bank loaned 
Page the further sum of $1,000, less discount thereon, and on the 
28th day of August, 1903, placed the two amounts in its hands 
to his crédit, which he drew, and left for parts unknown, without 
paying his hands or other obhgations in connection with his 
contract, for which it was understood he was drawing the money. 
After the départure of Page he was duly adjudged an involuntary 
bankrupt, and tlie property conveyed under the trust deed as aforesaid 
was sold in the bankruptcy proceeding, bringing the sum of $1,176.30, 
which is in the hands of the bankrupt's trustée, two of the mules 
having been previously sold by consent for $180, and the money turned 
over to the trust company. 

The question at issue is whether thèse two amounts are to be 
applied to the gênerai indebtedness of the bankrupt or paid the Kenova 
Loan & Trust Company by reason of the lien of its trust deed of the 
24th of July, 1903, on account of the $3,000 therein secured. Appro- 
priate proceedings were had in the lower court to présent thèse ques- 
tions, a pétition having been fîled by John T. Graham, appointed 
receiver in the causé, and subsequently elected the bankrupt's trustée, 
to enjoin the sale of the personal property under the trust deed; and 
the référée awarded a rule against the trust company to show cavtse 
why the $180 in its hands should not be paid over to the trustée, 
to which rule and the pétition the trust company duly made answer. 
Evidence bearing on the questions at issue was taken and passed 
upon by the référée, who was of opinion that the trust deed was invalid, 
because it was executed to a trustée who was a stockholder in the trust 
company, and acknowledged before a notary who was a stockholder 
and director and président of the trust company, and that the recorda- 
tion of the same did not constitute even constructive notice to sub- 
séquent lien creditors and purchasers of the fact of its recordation 
under the registry laws of West Virginia ; but, assuming the deed 
to hâve been properly admitted to record, that the same was invalid 
under the facts before him, because it created a préférence within 
the meaning of the bankrupt law, and therefore, both as to the 
$180 and the $1,176.20, the bank was not entitled to a préférence, 
and should refund to the bankrupt's trustée the $180 in its hands. 
Upon application to review the action of the référée the lower court 
was of the opinion that the référée was in error as to the recorda- 
tion of the trust deed, and overruled his décision on that point, 
but sustained him as to the question of préférence; the learned 
judge of that court saying: 

"Upon the second proposition, however, I come to thé conclusion, upon 
the facts stated in the record, that the référée was rlght in holding that this 
deed was a préférence within the meaning and Intent of the bankruptcy act. 
1 am f orced to the conclusion that no new considération passed upon the 
«xecution of the deed of trust, but that the transaction was in fact but the 
renewal of a former note, and was so treated by ail the parties; and, fur- 
ther, that the debt secured by it should, under the agreements and under- 
standings of the parties, hâve been canceled and extinguished on the 22d 
of August, 1903, upon the receipt by the trust company of the August pay- 
ment from the N. & W. Ry. Co." 
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Upon présentation of the pétition for review in this court the 
bankrupt's trustée moved to dismiss the same on the foUowing 
grounds: First, that a pétition for review does not authorize 
review of questions of fact; second, that it is shown by the pétition 
that the amount in controversy between the petitioner and John 
T. Graham, trustée, is $1,356, and review does not lie when the 
amount is in excess of $500; third, the said pétition cannot be 
treated as in the nature of an appeal, because the time for such 
procédure has expired. The case is now before the court as well 
upon its merits as upon the motion to dismiss for the reasons 
stated. 

The pleadings in this case clearly présent for the considération 
of the court a pétition for review of the action of the lower court, 
as distinguished from an appeal therefrom; and on such pro- 
ceeding questions of law, and not of fact, can be considered and 
passed upon by this court. Section 24:b, Bankr. Act July 1, 1898, c. 
541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432] ; Brandenburg, § 
598; Loveland (2d Ed.) § 312; Mueller v. Nugent, 184 U. S. 1, 22 
Sup. Ct. 269, 46 h. Ed. 405; Cunningham v. German Ins. Bank, 
103 Fed. 932, 43 C. C. A. 377 ; Courier Journal Job Printin j Co. v. 
Brewing Co., 101 Fed. 699, 41 C. C. A. 614; In re Purvine, 96 Fed. 
192, 37 C. C. A. 446; In re Union Trust Co., 122 Fed. 937, 59 C. C. 
A. 461. 

The question of whether or not the lien claimed by the trust 
Company constituted a valid préférence under the bankrupt law 
was one dépendent upon the correct détermination of the facts in 
relation to the particular transaction; and that fact both the 
référée and the lower court having determined adversely to the trust 
Company, this court, treating this as a pétition for review, could not 
disturb, and, treating it as an appeal, should only do so where 
those tribunals appear plainly to hâve been wrong in the conclu- 
sions reached by them. Under the facts of this case it may be 
said that there was room for différence of opinion as to just what 
was the true transaction between the parties; but certainly no 
such doubt as would justify this court in departing from the well- 
established rule of accepting the décision of the lower courts, par- 
ticularly where they both coïncide as to what are the facts. This 
being the view taken by the court upon the question of préférence, 
it is unnecessary for us to pass upon the one discussed at the bar as to 
whether a pétition for review would lies where the amount involved ex- 
ceeded $500. Nor is it necessary to pass upon whether or not this péti- 
tion for review should not be treated as, in effect, an appeal ; since, if sa 
treated, it would not hâve been taken within the time prescribed by the 
statute — that is to say, within 10 days from the time of the décision ap- 
pealed from. Counsel for the petitioner seeks to take this pétition, how- 
ever, out of the 10-days limitation prescribed by section 25a of the 
bankrupt act, and insists that it does not occupy the position of one 
who appeals from an order disallowing a claim referred to therein ; 
but that it is in point of fact a purchaser fqr value of the property 
conveyed under the trust deed to secure its debt, and occupies the 
relation of adverse claimant to such property, and that as to it. 
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under section 24 of the bankruptcy act, the limitation of 6 months, 
as distinguished from 10 days, applies. Suffice to say as to thèse 
contentions, the court does not concur with the petitioner in either 
of them, and they cannot avail to afford relief herein. 
The order of the District Court is affirmed- 



In re HOWARD. 

(Circuit Cîourt of Appeals, Ninth Circuit. February 20, 1905.) 

No. 1,095. 

1. Appeal—Reveesal— Restitution— Decree—Res Judicata. 

The trustée of a bankrupt recovered judgment for $0,492.37, as the value 
of certain fruit shlpped by him as the factor of the original shippers, 
in an action In whlch the assignée of the original shippers, also claimlng 
the fund, was substituted as défendant. The judgment directed payment 
to the trustée or his attorney, and the latter, recelving from the deposi- 
tary $6,502.22, pald to the trustée $5,274.26, retaining the balance for serv- 
ices and disbursements. On appeal this Judgment was reversed, and 
judgment directed for the assignée of the original shippers, whereupon 
a decree was rendered in the lower court, to whlch both the triistee and 
his attorney were parties, directing re.stitution to such assignée of the 
sum of $6,492.37. HeU, that such decree, unappealed from, was res judi- 
cata between the parties as to the trustee's liabllity, so that he was not 
thereafter entitled to a modification thereof on his being unable to obtain 
restitution of the amount retained by the attorney, so as only to requlre 
the trustée to repay the amount recelved. 

2. SAME— StlMMAHY JUBISDICTION. 

It was compétent for the court of bankruptcy, on such record, to enter 
an order, in the exercise of its summary jurisdiction, requiring the trus- 
tée to pay the assignée the amount determlned to be due him by the 
decree of restitution. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of California, in Bank- 
ruptcy. 

For opinion below, see 130 Fed. 1004. 

Joseph R. Patton and William A. Coulton, for petitioner, 
Tirey h. Ford, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. Charles B. Bills, as trustée in bank- 
ruptcy of the estate of Edward B. Howard, trading as Howard & 
Co., bankrupt, commenced an action in the Circuit Court of the 
United States for the Eastern District of New York on the 16th 
day of January, 1900, against Sylvester G. Whiton, as executor of 
the estate of Charles H. Skidmore, deceased. The action was com- 
menced by the trustée by the sanction and authority of the référée 
in bankruptcy of the District Court for the Northern District of 
California in and for the county of Santa Clara, in this state, for the 
purpose of recovering from Whiton, as such executor, certain mon- 
eys which were the proceeds of sales of six car loads of dried fruit 
theretofore consigned to the firm of Turle & Skidmore by Edward 
1S5F.— 46 
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B. Howard, prior to being adjudicated a bankrupt, as a factor of the 
original shippers. The proceeds of thèse shipments were then in 
the hands of Whiton as executor of the estate of Skidmore ; the 
said Skidmore being the gênerai, and the said Turle being the lim- 
ited, partner of said firm of Turle & Skidmore. In this action Louis 
C Schliep, as assignée of the original shippers, was on the 6th day 
of December, 1901, substituted as a défendant in place of Whiton, 
executor. Thereafter, andon August 23, 1902, a decree was en- 
tered in said action in which it was adjudged that the sum of $G,- 
502.22 on deposit in the Washington Trust Company, with interest 
thereon at the rate of 3 per cent, per annum from December 7, 1901, 
belonged to the plaintiiï Charles B. Bills, as trustée in bankruptcy 
of the estate of Edward B. Howard, bankrupt, with the exception 
of $150.63, with. interest thereon at the rate of 3 per cent, per annum 
from the date of the original deposit with the trust company, which 
last sum, it was adjudged, belonged to the défendant Schliep. In 
pursuance of this decree it was ordered that the Washington Trust 
Company, upon présentation of a certified copy of the decree and 
order, should pay to the plaintifï Bills, or tp his attorney, Philo B. 
Saiïord, the said sum of $6,502.22, with interest as specified in the 
decree, and to Louis C. Schliep, or his attorney, the sum of $150.63, 
with interest as specified in the. decree. On August 29, 1902, the 
day after the entry of this decree, the trust company paid over to 
Safïord, as attorney for the trustée, the sum of $6,492.37, and there- 
upon Safford transmitted to said trtistee the sum of $5,274.26, re- 
taining the sum of $1,218.11; claimiiig $1,075 thereof as a payment 
on account of légal services rendered hy him in said action, and $143.11 
for disbursements made by him therein. Upon the receipt of said 
sum of $5,274.26 by the trustée, he caused it to be deposited in the 
Bank of San José, the depositary designated by the District Court of 
the United States for the Northern District of Califqrnia as the bank 
in which ail moneys received by the said trustée in the matter of said 
bankruptcy should be deposited. After the entry of the decree in favor 
of the trustée in the Circuit Courtj the défendant ' Schliep" appealed the 
case to the Circuit Court of Appeals for the Second Circuit, and on De- 
cember 6, 1903, that court reversed the decree of the Circuit Court ; 
holding, upon the évidence in the case, that the San José shippers, 
in the sale of their fruit, had dealt with Howard as the mère agent of 
Turle & Skidmore. 137 Fed. 103, 62 C. C. A. 103. The Court of 
Appeals accordingly directed the Circuit Court to order the funds to 
be paid over to the défendant Schliep, as, the assignée of the shippers, 
and a mandate was issued to the Circuit Court accordingly. On Feb- 
ruary 11, 1904, a final decree was entered in the Circuit Court in favor 
of the défendant Louis C. Schliep, pursuant tothe mandate of the Cir- 
cuit Court of Appeals. In this decree it was:further ordered that 
Schliep should recover his costs in th& Circuit Court of Appeals and in 
the Circuit Court, taxed at $681.30. Thereafter, and on April 1, 1904, 
the Circuit Court, upon motion for restitution, was advised by the afïi- 
davit of Louis C. Schliep of the pavment by the Washington Trust 
Company ofthe sum of $6,492-.37 on August 39, 1903, to Philo B. Saf- 
ford, as attorney for the trustée; that the attorney had transmitted 
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$5,274.26 to the trustée, and had applied $1,318.11, the remaînder there- 
of, in payment of professional services rendered and expenses incurred 
by him as attorney for the trustée in the action ; that demand had been 
made upon the trustée and upon his attorney for restitution of the said 
sum of 36,492.37, with interest thereon, and payment had been refused. 
After a hearing upon said motion, the court entered a decree adjudi^ing 
that the trustée forthwith make restitution to Louis C. Schliep of the 
said sum of $6,492.37, with interest thereon from the 29th day of Au- 
gust, 1902, at the rate of 3 per cent, per annum, and that the défendant 
Schliep hâve exécution therefor. 

On the ISth day of April, 1904, Louis C. Schliep filed a pétition in 
the District Court of the United States for the Northern District of 
California, alleging the entering of the final decree in his favor by the 
Circuit Court of the United States for the Second District, directing 
that the Washington Trust Company pay over to him or his order the 
sum of $6,502.22, with interest thereon at the rate of 3 per cent, per 
annum from the Yth day of December, 1901, and further directing that 
Schliep recover from Bills, trustée, the sum of $681.30, being the cost 
of the appeal in the Circuit Court of Appeals and the final decree in the 
Circuit Court. The pétition also alleged that due demand had been 
made upon the Washington Trust Company for the sum of $6,508.22 
and interest thereon, and that payment had been refused on the ground 
that the Trust Company had paid over to Safford the sum of $6,492.37, 
being the entire amount of said fund and interest, excepting only the 
sum of $150.63 and interest, still held by it for account of Schliep. It 
was also alleged that demand had been made on Safford for the said 
sum of $6,492.37, and payment refused ; that application had been made 
in the Circuit Court for the Eastern District of New York for restitu- 
tion ; and that a decree had been granted therein on the Ist day of April, 
1904, an exemplified copy of which decree was attached to the pétition, 
and made a part thereof. The pétition prayed that the District Court 
enter an order directing payment to the petitioner of the sum of 
$6,492.37, with interest thereon from the 39th day of August, 1902, 
at the rate of 3 per cent, per annum, and further to make payment to 
him of the sum of $681.30, being the total of the costs directed to be 
paid by the final decree of the United States Circuit Court for the Sec- 
ond Circuit. To this pétition an answer was fiiled by the trustée, 
Charles B. Bills, alleging, among other things, the matter hereinbefore 
referred to, and alleging further that immediately upon the receipt of 
the sum of $5,274.26 from his attorney, Safford, he repudiated the ap- 
propriation of any portion of said sum so paid by the Washington Trust 
Company to Safford on account of the attorney's fées for services ren- 
dered by said Safford to said trustée in said action, and demanded that 
Safford forthwith transmit the said sum so retained by him out of such 
payment, in order that the whole of said fund so received under said 
decree might be preserved intact until the final termination of said 
action, but that Safford then and there refused, and has always refused, 
to transmit to said trustée the amount so retained by him out of said 
payment, and has ever since refused, and now refuses, to restore the 
same, or any portion thereof, to the petitioner, Schliep, or to the said 
trustée. It was further alleged that no order or decree had at any time 
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been made by the judge of the District Court, or by its référée în bank- 
ruptcy for the county of Santa Clara, fixing or determining the amount 
of the value of the services of said Safford as attorney for said trustée, 
and that no order or decree, or pétition therefor, had ever been made or 
filed in said court, or by said référée in bankruptcy, authorizing or 
sanctioning or approving the said acts of Safford in thus appropriating 
and taking any portion of the funds so paid to him by said Washington 
Trust Company. It was also alleged that the trustée had not at any 
time since the 17th day of September, 1902, had sufiicient money or 
funds belonging to the estate of said bankrupt wherewith to institute 
any action or proceedings, ,or to take any steps to compel the said Saf- 
ford to restore to him, the said trustée, or to the Washington Trust 
Company, the funds, or any portion thereof, so tal^en and appropriated 
by Safford for attorney's fee in said action, and for that reason the 
said trustée had been unable to take any action or proceedings whereby 
said money so taken could be restored to the Washington Trust Com- 
pany, or come into the hands of said trustée, or be paid to said petitioner. 
It is further alleged that the trustée had always been willing and ready 
and able to pay to such person as the court might détermine was en- 
titled thereto the said sum of $5,874.26. 

Upon this pétition and answer the District Court, following the de- 
cree of restitution entered in the New York Circuit Court, entered an 
order directing the trustée to forthwith pay to Louis C. Schliep the 
sum of $6,492.37, with interest thereon from August 29, 1902, at the 
rate of 3 per cent, per annum, and denied the application of Schliep 
for an order requiring the trustée to pay to the petitioner the sum of 
$681.30, costs of suit in accordance with the judgment of the New York 
Circuit Court, but without préjudice to the right of the petitioner to 
enforce said judgment by action or exécution. The pétition of the 
trustée to review this order is for the purpose of so modifying the order 
that it shall require and direct him to pay over to said Louis C. Schliep 
the sum of $5,274.26, without interest, being the amount received by 
him from his attorney, Safford, and for the costs on this review, 

The trustée in his answer does not deny the entry of the decree of 
restitution in the New York Circuit Court. The decree appears from 
the record to hâve been regularly entered after a hearing in which the 
trustée was represented by his attorney, Safford, who was himself a 
party to the proceedings. This decree, not having been appealed from, 
has becorne final, as between the parties, and the questions there de- 
termined are res adjudicata. Upon the pleadings in the District Court, 
it was compétent for that court, in the exercise of its summary juris- 
diction as a court of bankruptcy, to enter an order requiring the trustée 
to pay the petitioner the amount determined to be due him by the de- 
cree of restitution. 

The item of costs amounting to $681.30 which the petitioner claims 
by reason of the judgment of the Circuit Court of Appeals, and the de- 
cree of the Circuit Court entered in pursuance of that judgment, was 
not made a part of the decree of restitution, and was not ordered paid 
by the District Court, but the déniai of the order was without préjudice 
of the right of the petitioner to enforce judgment for the same by action 
or exécution. The decree of restitution was directed to a spécifie fund 
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which came înto the hands of the trustée, either actually or in judg- 
ment of law, and which he was required to restore to the petitioner. To 
enforce this decree, the summary proceedings in the District Court were 
an appropriate remedy; but not so with respect to the judgment for 
costs, for the payment of which no funds had come into the hands of 
the trustée. We think this daim of the petitioner was properly omitted 
from the order of the District Court. 
The order of the District Court is afîirmed. 



FRED MACEY 00., Limited, v. MACET. 

(Circuit Court of Appeals, Sixth Circuit Febiuary 23. 1905.) 

No. 1,36a 

1. FEDERAL Courts— Jubisdictioh—Appeai,. 

On appeal to the Circuit Court of Appeals in an action removed from 
the State court it is the duty of the Court of Appeals to détermine 
whether the record exhiblts a case properly removable, regardless of 
whether any objection was taken to the jurisdiction of the fédéral court 
either in the court below or on appeal. 

[Ed. Note. — Review of jurisdiction of circuit courts, see note to Excel- 
sior Wooden-PIpe Co. v. Pacific Bridge Co., 48 C. 0- A. 351.] 

2. SAMB— DiVEESITT OF CiTIZENSHIP— REMOVAL PETITION— DESIGNATION OF 

COMPLAINANT. 

Wbere a suit in equlty was removed to the fédéral court on the ground 
of dlversity of citlzenshlp, an allégation that plaintlff was and Is "a 
citizen of the state of Michlgan," plaintlff elsewhere belng styled a "part- 
nership association organized and exlstlng under the laws of the state 
of Michlgan," in the absence of sonie further averment concerning the 
citlzenshlp of the members of the association, was InsufBcient to estab- 
llsh that plaintlff was a citizen of the state of Michlgan for the pur- 
poses of fédéral jurisdiction, unless plaintifC was a corporation of that 
state. 

[Ed. Note. — Diverse cltizenship as a ground of fédéral jurisdiction, see 
notes to Shipp v. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. 
C. A. 298.] 

8. Same — Paetnekships— State Laws— Coeporations. 

Const Mlch. art. 15, § 11, provides that "the term 'corporations' as 
used in the preceding sections of the article, shall be construed to in- 
clude ail associations and joint .stock companies having any of the pow- 
ers or privilèges of corporations, not possessed by Individuals or part- 
nerships." 2 Comp. Laws Mlch. pp. 1883, 1888, as amended by Pub. Acts 
1903, pp. 398-404, provide for the organization of "limited partnerships," 
and also for partnership associations in which the capital subscribed Is 
alone responsible for the debt of the association, but they are not de- 
clared by the statute to be corporations, though some of the powers of a 
corporation are conferred on them. Held, that such an association was 
not a corporation so as to become a citizen of the state in which it had 
Its domicile for the purposes of fédéral jurisdiction, Independent of the 
indlvlduals composing it 

[Ed. Note.— For cases in point, see vol. 13, Cent Dlg. Courts, g§ 860, 
861.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Albert Crâne, for appellant. 
A. C. Denison, for appellee. 
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Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. This is a bill in equity filed in a circuit 
court of the state of Michigan for the county of Kent. The complainant 
is described therein as "a limited partnershîp association organized 
and existing under the laws of the state of Michigan, and having 
its principal office and place of business at Grand Rapids, in said 
county of Kent and state of Michigan." The only défendant is 
Frank Macey, who is described in the bill "as a résident of the city 
of Grand Rapids aforesaid." This défendant seasonably filed hi? 
pétition for the, removal of the suit into the Circuit Court of the 
United States for the Western District of Michigan. The ground 
for removal, if any exists, is diversity of citizenship. ■ The pétition 
upon this subject allèges that he (the petitioner), "at the time of the 
commencement of the suit was, and still is, an alien, and a subject of 
the King of Great Britain and Ireland." The averments concernino 
the citizenship of the plaintifï were as follows : 

"(3) That the controversy In this suit Is between a citizen of the state of 
Michigan and a citizen of a foreign state. 

"(4) That the complainant, at the time of the commencement of this suit 
was, and still is, a partnershîp association organized and existing under and 
by virtue of the laws of the state of Michigan, with the location of its busi- 
ness at the city of Grand Rapids, in the state of Michigan. 

"(5) That the Fred Macey Company, Limited, wlthln the meauing of sec- 
tion 11 of article 15 of the Constitution of the state of Michigan, and the 
organic act of the association, at the time of the commencement of thi!< 
suit had, and now has, the powers and privilèges of a corporation, not pos- 
sessed by individuals or partnerships, and within the meaning of sueh con 
stltutional provision and sueh organic act at the commencement of this suit 
was, and now is, a corporation." 

Upon the filing of this pétition, and the removal bond required by 
law, an order was entered in the state court allowing a removal, 
and the transcript of the record was dUly filed in the court below. 
Thereupon the défendant filed a demurrer upon the ground that 
there was a plain and adéquate remedy at law. This ground of 
demurrer was sustained and the bill dismissed. From this decree 
the plaintifï has appealed. 

But preliminary to any considération of the questions arising 
upon the decree of the court below there arises upon the face of 
the record the question of the jurisdiction of the court from which 
the appeal has been taken. This is a question which this court, as 
well as every court of the United States, must ask and answer for 
itself. The fact that no objection was made in the court below and 
that no objection has been made hère cannot relieve the court from 
the duty of saying whether the record exhibits a case properly re- 
movable from the state court into the court below. Great Southern 
Fire Proof Hôtel Co. v. Jones, 177 U. S. 449, 453, 20 Sup. Ct. 690, 44 
L. Ed. 842, and cases therein cited. The right of removal dépends 
solely upon the existence of diverse citizenship. The defendant's 
pétition for removal very plainly and explicitly avers his own alien- 
age, and, if the plaintiiï below is a corporation of the state of Mich- 
igan, within the rule that a suit by or against a corporation in a 
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court of the United States is conclusively presumed, for jurisdic- 
tional purposes, to be one by or against citizens of the state creat- 
ing the corporation, then the requisite diversity of citizenship exists 
and the case was properly removed. ïhe avéraient of the sixth 
paragraph that the complainant was and is "a citizen of the state 
of Michig-an" is insufficient unless it is a corporation of the state 
of Michigan. Such an allégation in respect of a plaintifï elsewhere 
styled a "partnership association organized and existing under the 
laws of the state of Michigan," unless such organization be a cor- 
poration within the jurisdictional rule, has "no sensible meaning 
attached to it," in the absence of some further averment concerning 
the citizenship of the members of the association. Lafayette Ins. 
Co. V. French, 18 How. 404, 405, 15 L. Ed. 451 ; Chapman v. Barney, 
129 U. S. 677, 682, 9 Sup. Ct. 426, 32 L. Ed. 800; Great Southern 
Fire Proof Hôtel Co. v. Jones, 177 U. S. 449, 454, 20 Sup. Ct. 690, 
U L. Ed. 842 ; Thomas v. Board of Trustées, 195 U. S. 207, 25 Sup. 

Ct. 24, 49 L. Ed. . 

But it is urged that the fifth paragraph of the pétition for re- 
moval, set out above, avers the complainant "was and now is a cor- 
])oration/' and that this is an averment of fact which must be ac- 
cepted. But this language is explained, and, taken in connection 
with its context, is nothing more or less than a conclusion of law 
made by the pleader. Reading ail of the relevant parts of the péti- 
tion together, we find it clearly enough stated that the complainant 
is "a partnership association" organized and existing under and by 
virtue of the laws of the state of Michigan. The averment then 
comes only to this : that under the laws of Michigan the complain- 
ant association is a corporation. But it is the duty of this court to 
take judicial notice of the statute law of Michigan under which 
such associations are organized, and détermine whether the circuit 
court was entitled to take jurisdiction of this case upon the ground 
that the association, under those laws, was a corporation within the 
meaning of the rule for jurisdiction as defined in Great Southern 
Fire Proof Hôtel Co. v. Jones, cited above. In the case just cited 
the court, after referring to the rule that, for the purpose and within 
tiie meaning of the clause of the Constitution extending the judicial 
power of the United States to controversies between citizens of 
(liiïerent states, a corporation was to be deemed a citizen of the 
state creating it, said: 

"No such rule, however, has been applled to partnership associations, al- 
though such associations may hâve some of the characteristies of a corpora- 
tion. Wben the question relates to the Jurisdiction of a Circuit Court of the 
United States as resting on the diverse citizenship of the parties, we must 
look, in the case of a suit by or against a partnership association, to the citi- 
zenship of the several persons composing such associatioii." 

Unless^ therefore, such associations, under the law of Michigan, 
are substantially différent from similar organizations under the 
law of Pennsylvania, they are not corporations within the rule for 
jurisdiction, and this case must be governed by the case of the Great 
Southern Fire Proof Hôtel Co. v. Jones, cited above, wherein the 
opinion of this court in respect of such associations in Andrews 
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Bros. & Co. V. Youngstown Coke Co., 58 U. S. App. 444, and 85: 
Fed. 585, 30 C. C. A. 293, is overruled. The law of Michigan pro- 
vides for "limited partnerships," and also for "partnership associa- 
tions" in which "the capital subscribed is alone responsible for the 
debts of the association." 2 Comp. Laws Mich. pp. 1883, 1888. But 
an examination of the act last referred to and its amendments, Pub. 
Acts 1903, pp. 398-404, No. 244, exhibits a striking Hkeness between 
associations created under the Michigan law to those organized un- 
der the Pennsylvania law. Andrews Bros. & Co. v. Youngstown 
Coke Co., 58 U. S. App. 444, 8'6 Fed. 585, 30 C. C. A. 293. That 
they are not declared by the statute to be corporations is a striking 
and significant fact. Neither can it be denied that some of the pow- 
ers of a corporation are conferred. The Constitution of Michigan, 
by section 11 of article 15, provides that "the term corporations as 
used in the preceding sections of this article, shall be construed to 
include ail associations and joint stock companies having any of the 
powers or privilèges of corporations, not possessed by individuals 
or partnerships." The Constitution of Pennsylvania contained a 
like provision, but the Suprême Court of the United States re- 
garded the fact as not aiïecting the question further than to place 
such associations under the restrictions imposed by that article 
upon corporations. Great Sou. Fire Proof Hôtel Co. v. Jones, 177 
U. S. 449, 456, 20 Sup. Ct. 690, 44 L. Ed. 842. The judicial déci- 
sions of Michigan hâve been examined which bear upon this ques- 
tion. Rouse-Hazard Co. v. Cycle Co., 111 Mich. 251, 69 N. W. 511, 
38 L. R. A. 794; Staver & Abbott Mfg. Co. v. Blake, 111 Mich. 283, 
69 N. W. 508, 38 L. R. A. 798. Neither case presented any question 
calling for a settlement of the question of the corporate character 
of such associations. In the case first cited the case involved the 
question as to whether a member might, with the consent of other 
members, pay up his subscription by giving his promissory notes, 
and whether his stock was thereby paid up when the notes had 
been sold for money and the proceeds applied to association pur- 
poses. In that case the court said : 

"That as to the question whether the law of limited partnerships applies 
to the défendant, or the law of corporations, the answer is that the case must 
be controiled by the law applicable to corporations." 

In the other case cited above the court applied the rule of estoppel 
to those who had dealt with the association as an association appli- 
cable to persons dealing with corporations as such; the court 
saying : 

*'We see no reason why the doctrine of estoppel should not be applied In the 
one case as well as to the other. There Is no différence in principle between 
the two. Each Is a légal entlty, whose sole warrant for existence is found 
in, and whose powers and liabllltles were flxed by, statute. The doctrine of 
estoppel In this case need not, however, be based upon the détermination of 
the question as to whether the Grand Rapids Storage Co., Ltd., was a cor- 
poration." 

Thus there has never been any décision of the state of Michigan 
which détermines that thèse associations are corporations. Indeed, 
the Michigan cases do not even characterize them as "quasi corpo- 
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rations," as did the Pennsylvania courts. We see no ground upon 
which we can reasonably distinguish this association from those 
tinder view in the case of The Great Southern Fire Proof Hotel Co. 
V. Jones, so often cited above. There being no allégation as to the 
citizenship of the members of this association either in the original 
bill or in the pétition for removal, there is rio presumption as to 
their citizenship arising from the fact of organization under the 
law of Michigan. 

After the question of the jurisdiction of the circuit court had been 
made by the court, counsel filed a stipulation by which it was 
agreed that the original bill should be so amended as to aver that 
each and every member of the complainant association at the time 
of the filing of the bill was, and now is, a citizen of a state of the 
United States. When the matter is one amendable in the court 
below, and the parties agrée to the amendaient being made in this 
court, it is within the power of the court to allow such amendment 
without sending the case back to hâve the amendment made. In 
Fletcher v. Peck, 6 Cranch, 87, 127, 3 L. Ed. 162, and Kennedy v. 
Georgia State Bank, 8 How. 586, 611, 12 L. Ed. 1209, amendments 
b}' consent were allowed, the matter being amendable in the court 
below. In Udell v. Steamship Ohio, 17 How. 18, 15 L. Ed. 42, the 
amendment of a libel was refused. Gates v. Goodloe, 101 U. S. 612, 
25 L. Ed. 895, and Bowden v. Johnson, 107 U. S. 251, 27 L. Ed. 386, 
presented questions concerning the substitution of one plaintifï in 
error for another. In United States v. Hopewell, 51 Fed. 798, 2 
C. C. A. 510, there was presented the question as to the circum- 
stance under which an appellate court may allow an amendment. 
The opinion was by Justice Gray, for the First Circuit Court of 
Appeals. That great judge said : 

"When any question is made as to the allowance of such an amendment. 
the usual and proper practlce Is to remand the case to the Circuit Court to 
<3eal with that question. But when, as In this case, the parties agrée to tlio 
amendment, and to tacts which justify and require It, the amendment may 
be made in the appellate court." 

But the proposed amendment in the case before us is not one 
which could be made in the Circuit Court, and cannot, thercfore, be 
made hère, although the parties consent. If neither the pétition for 
removal nor any part of the record, on its face, showed a removal 
case, the case was not in law removed. The state court did not lose 
jurisdiction nor did the United States court acquire it. If the court 
below acquired no jurisdiction because of this vital defect, it has 
no authority to allow an amendment, but should remand the case 
to the state court from which it was unlawfully removed. Crehore 
V. O. & M. Ry. Co., 131 U. S. 240, 9 Sup. Ct. 692, 33 L. Ed. 144; 
Jackson v. Allen, 132 U. S. 27, 10 Sup. Ct. 9, 33 L Ed. 249 ; Powers 
V. C. & O. Ry. Co., 169 U. S. 92, 101, 18 Sup. Ct. 264, 42 L. Ed. 673. 
We hâve been referred to Kansas City Ry. Co. v. Pranty (C. C. A.) 
133 Fed. 13, where an amendment was allowed by the Circuit Court 
of Appeals for the Fifth Circuit in a case which had been removed 
upon an insufficient averment of citizenship. We think that court 
did not notice the distinction between a case originating in the Cir- 
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cuit Court and one removed from a state court, or an amendment 
in a removed case where the essential facts' to justify a removal 
were stated in the pétition to remove, tlie amendment pertaining 
only to détails. Carson v. Dunham, 121 U. S. 421, 427, 7 Sup. Ct. 
1030, 30 L. Ed. 992; Martin v. B. & 0. Ry. Co., 151 U. S. 673, 690, 
14 Sup. Ct. 533, 38 L.-Ed. 311. 

The resuit is that we must refuse the application to amend. The 
judgment of dismissal upon the questions made by the demurrer 
must be reversed, and the court below directed to enter an order re- 
manding the case to the state court. 



FREDERICKS v. JAMES REES & SONS CO. 

THE NORTHERN. 

(Circuit Court of Appeals, Third Circuit January 16, 1905.) 

No. 46. 

1. Maeitimb Liens— Liens Given bt State Statute— Jubisdictioïî in Ad- 

MIBALTY TO ENFORCE. 

A lien to be enforced by proceeding in rem, given by a statute of a 
state for repairs or supplies turnished to a vessel in her Iiome port, is 
In the nature of a maritime lien, and may be enforced in admiralty in 
the District Courts of the United States, and the jurisdiction of such 
courts is exclusive. 

[Ed. Note. — For cases In point, see vol. 1, Cent. DIg. Admiralty, §§ 191- 
205; vol. 34, Cent. DIg. Maritime Liens, § 21. 

Maritime liens created by state laws, see note to The Electi-on, 21 C. 
C. A. 21.] 

2. Same— Pennstlvania Statute— Deedgb Boat. 

Pennsylvania Act 1858 (P. L. 3GS), which glves a lien for repairs or 
supplies furnished on "ail sliips, steamboats or vessels navigating the 
rivers Allegheny, Monongahela or Ohîo in this state," embraoes only 
such vessels as are engaged in the business of trade or commerce on 
such l'Ivers, and does not apply to a dredgè boat wltliout motive power, 
and used only for supporting and moviug from place to place dredging 
apparatus. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania, in Admiralty. 

L. C. Barton, for appellant. 
Albert York Smith, for appellee. 

Before ACHESON, DAEEAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the Dis- 
trict Court of the United States for the Western District of Pennsyl- 
vania, sitting in admiralty. In June, 1903, a libel was filed by the ap- 
pellees in said court, against the dredge boat or vessel called the North- 
ern, in a cause of contract alleged to be civil and maritime. The libel 
set forth that sometime in the month of June, 1901, and at divers other 
times set forth in the bill of particulars, the libelants furnished stores, 
supplies, materials and fuel, and work and labor, for the repairing, 
equipping and navigating said vessel ; that said stores and work and 
labor were furnished and performed upon the order of the ship's hus- 
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"band, and upon the crédit of said vessel and owners at the port of Pitts- 
burg. To enforce the lien alleged to rest upon the said boat by reason 
of the premises, the libelant prayed for process in due form, according 
to the course of admiralty and maritime jurisdiction administered by 
said court. The said dredge boat was, in due course, arrested and 
afterwards released upon the usual stipulation of the claimant and his 
surety. After hearing, on libel, answer and proofs, judgment was 
entered by the court in favor of the libelant and against the said claim- 
ant and his surety. The libel states that the value of the repairs and 
supplies furnished by libelant was and is by the maritime law and by 
the laws of the state of Pennsylvania, a lien upon said vessel, etc. It 
is properly assumed, however, by the libelant in argument, and by the 
court below, that no lien exists in this case by the gênerai maritime law, 
and that the jurisdiction of the District Court, in admiralty, must dé- 
pend upon a maritime lien created by the law of the state of Pennsyl- 
vania. 

In the administration of admiralty and maritime law by the United 
States courts, it has long been well settled that, for repairs or supplies 
in the home port of the vessel, no lien exists or can be enforced in ad- 
miralty under the gênerai law. It is equally well settled that, where 
the statute of a state gives a lien to be enforced by a process in rem, 
for repairs or supplies to a vessel in her home port, this lien being 
similar to a lien arising against a vessel in a foreign port, under the 
gênerai maritime law, is in the nature of a maritime lien, and therefore 
may be enforced in admiralty in the District Courts of the United 
States, and that the jurisdiction of such courts, sitting in admiralty, 
is exclusive. Anomalous as it may seem, the states may create liens 
which they cannot enforce, but which may be recognized by the courts 
of the United States sitting in admiralty. The Glide, 167 U. S. 606, 
17 Sup. Ct. 930, 43 L. Ed. 296; The General Smith, 4 Wheat. 438, 4 
L. Ed. 609 ; The Planter, 7 Pet. 324, 8 L. Ed. 700 ; The St. Lawrence. 
1 Black, 522, 17 L. Ed. 180; The Moses Tavlor, 4 Wall. 411, 18 L. Ed. 
397 ; The Lottawanna, 21 Wall. 558, 32 L. Ed. 654. 

It is claimed by the libelant in this case, that the lien for the supplies 
furnished the dredge boat Northern, as claimed in the libel, existed 
by virtue of a statute of the state of Pennsylvania, passed in 1858 (P. L. 
363). It was therein enacted : 

"That a!l ships, steamboats or vessels navigating the rivers Allegheny, 
Monougahela or Ohio, iu this state, shall be liable and subject to a lien In 
the followlng cases : * * * II. For ail debts contracted by the owner or 
owners, ageut, consignée, master, clerk or clerks, of such ships, steam or 
other boats or vesssels, * * * for and on account of work and labor 
done and materials furnished ♦ • * In the building, repalring, fitting, 
furnishing or equipping such ships, steam or other boats or vessels." 

Assuming that the dredge boat Northern was a ship, boat, or vessel, 
within the meaning of the gênerai admiralty and maritime law, she 
was in her home port, and no lien for the value of said supplies existed 
under the gênerai maritime law. The statute of the state of Pennsyl- 
vania, just referred to, did, however, unquestionably create a lien 
against certain ships, boats, or vessels, for the value of supplies fur- 
nished in their home ports, which, being a maritime lien, is enforceable 
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exclusively in the admiralty courts of the United States. It is obvious, 
however, that the maritime lien thus enforceable must be strictly the one 
created by the state statute, and subject to just such limitations as are 
imposed thereby. The statute is spécial and local, and the ships, steam- 
boats, or vessels subjected to a lien are only those "navigating" the said 
rivera. It would seem clear that the dredge beat hère libeled did net 
navigate the rivers named, or any others. It was a structure floating 
upon the water, supporting and entirely occupied by apparatus and 
machinery for digging out the bottom of a river, dock, or harbor. It 
was not in any respect constructed for holding or carrying freight or 
passengers. It is true, it floated upon the water, but was only intended 
to be moved the short distances necessary in the work of dredging, or 
when towed from one scène of opération to another. It certainly was 
not engaged in navigating the rivers mentioned. No ordinary or prop- 
er meaning, that could be attached to the word "navigating," is ap- 
plicable to any movement required of such a structure. Nor is this 
dredge boat entirely apart from the question, whether it is the subject 
of a maritime lien, fairly within the category made by the act, of a 
ship, steamboat or vessel, much less of one "navigating" ; i. e. engaged 
in the business of navigating the named rivers. If it were necessary, 
the word "vessels," in the act, as being the one most widely descrip- 
tive, must be limited in its meaning by its collocation with the words 
"ships" and "steamboats," according to the well-settled rule of ejusdem 
generis. The ships, steamboats, or vessels referred to, are clearly 
those intended for the purpose of or actually engaged in the business 
of navigating the named rivers ; that is, in the business of moving on 
the waters thereof from place to place, whether for the purpose of car- 
rying persons or commodities, or both. This obvious meaning of the 
words used in the act, excludes a dredge boat, neither intended nor 
used for the business of moving persons or commodities from place 
to place on the waters of said rivers. Whatever extension of meaning 
may be given the words "ship, steamboat or vessel," used alone, the 
word "navigating" imports a clearly defined limitation which cannot 
be disregarded, and dredge boats, floating pile drivers, and floating 
elevators are excluded from the purview of the act, though scows and 
barges, intended to be towed from place to place for the carriage of 
passengers or commodities, would be included. 

In the case of The City of Pittsburgh (D. C.) 45 Fed. 699, it was 
well decided by Judge Reed, of this same District Court, in construing 
this statute of Pennsylvania, that an old steamboat, from which the boil- 
ers, wheels, engines and machinery had been removed, and which was 
then used as a pleasure barge, having no independent means of propul- 
sion, but intended to be towed by a towboat, in the transportation of 
excursion parties on thèse rivers, was a vessel navigating the same, 
within the language of the act, and as such subject to a lien for materi- 
als furnished and work donc in fitting and repairing her. In deciding 
that this barge was included among the vessels lipon which a lien is 
given by the act, for work and materials used in repair, the learned 
judge refers to two Pennsylvania cases, viz., The Fashion, 3 Grant, 
Cas. 40, and Parkinson v. Manny, 3 Grant, Cas. 521. In the former, 
it was held that a canal boat was a "vessel," within the meaning of the 
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act, and in the latter, that a coal boat was not such a "ship or vessel" 
as to be within the meaning of the act of 1836 (P. L. 617), — an act 
similar in its purpose to the act of 1858, which provided that : 

"Sàlps and vessels of ail kinds, built, repaired, or fitted within the com- 
monwealth, shall be subject to a lien for ail debts contracted by tlie niasters 
or owners thereof, for worlt done or materials found or provided in the 
building, repairing, fltting, furnisbing or equipping of the same." ' 

The court in this case said : 

"That vessels of a permanent and substantial character, such as make re- 
peated voyages, either at sea or upon our rivers and canals, are contemplated 
by the act, and not such as are merely temporary." 

The remaining question, whether the barge was such a "vessel," 
under the maritime law, as a court of admiralty will take jurisdiction 
of, for the enforcement and collection of the lien created by the state 
statute, was, of course, decided in the affirmative; but in the case at 
bar, as well as in that case, the détermination of this question is un- 
availing, unless the words of the statute apply to the particular vessel 
before the court. Therefore, even if we could agrée with the reason- 
ing of the learned judge in the case of The Pioneer (D. C.) 30 Fed. 
206, that a dredge boat was a "vessel," within the meaning of the gên- 
erai maritime law, and as such subject to a maritime lien for supplies, 
it would not follow that such a boat was within the class referred to 
by the Pennsylvania act hère in question. So, in the case of The Ala- 
bama (C. C.) 23 Fed. 450, referred to by the learned judge of the court 
below, in his opinion in the case of the steam dredge boat Eastern, No. 
2, the question was not as to what kind of boats or floating structures 
were included in the description of a state statute creating a lien upon 
them, but whether, under the gênerai maritime law, a dredge boat and 
scows, taken together as one craft, constituted a "vessel," to which a 
maritime lien would attach. 

We do not, however, consider the question, whether such boats as 
the Northern in this case, are to be held "vessels," and subjects of 
maritime lien under th-e gênerai admiralty law as settled, notwithstand- 
ing the décisions in the case of The Pioneer, supra, and of The Heze- 
kiah Baldwin, 8 Ben. 556, Fed. Cas. No. 6,449, where a floating elçvator 
was held to be a vessel and a subject of maritime lien. In the case 
of Cope V. Dry-Dock Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 
501, where the question was whether a floating dry dock could be sub- 
jected to a proceeding in rem for a salvage service, Mr. Justice Brad- 
ley, delivering the opinion of the court, says : 

"It Is true that the terms 'ships' and 'vessels' are used In a very broad 
sensé, to Include ail navigable structures intended for transportatlon." 

Then citing a case decided by the Court of Appeal in England, 
which held that the word "ship" would include a hopper barge used 
for receiving mud from a dredging machine, and carrying it out to 
deep water, he adds : 

"Perhaps this case goes as far as any case has gone in extendlng the mean- 
ing of the term 'ship' or 'vessel.' Stlll, the hopper barge was a navigable 
structure, used for the purpose of transportatlon." 
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The District Court for the Eastern District of Mîchigan, in tlie case 
of The General Cass, reported by District Judge Brown (now Mr. 
Justice Brown of the Suprême Court), Brown's Admiralty, 334, hekl 
that the admiralty jurisdiction extended to lighters employed in car- 
rying lumber eut to vessels lying in deep water. In an interesting 
discussion of the question of jurisdiction depending upon the character 
of the vessel, the court says : 

"The true criterion by which to détermine whether any water craft, or 
vessel, Is subject to admiralty jurisdiction, is the business or employment 
for which It is intended, or is susceptible of being used, or in whicb it is ac- 
tually engaged. * * * I( the business or employment of vessels apper- 
tain to travel, or trade and commerce, on public navigable water, it is suffl- 
cient, and the jurisdiction attaches." 

However this may be, as a question of admiralty jurisdiction, we 
are clear that the Pennsylvania statute referred to applies only to ves- 
sels engaged in the business or employment of trade or commerce on the 
rivers named therein. The view hère taken of the question of juris- 
diction under the Pennsylvania statute, renders it unnecessary to con- 
sider the other défense, as to whether the suit was commenced within 
the time prescribed by law. 

Therefore, for the reasons stated, the decree of the court below is 
reversed 



2,0Q0 TONS OF GOAL ex THE MICHIGAN. 

JONES V. W. K. NIVER COAL 00. 

(Circuit Court of Appeals, First Circuit. January 20, 1905.) 

No. 508. 

1. Admiraltt— Delay — Demubrage. 

The cbarterer having arranged for a discharge at a particular wharf, 
the vessel's agent, on arrivai, thought the berth unsuitable, and arranged 
for discharge at another doclc, which was occupied, so that the vessel was 
delayed two days. Held that, in the absence of other évidence, the 
charterer was not liable for such delay which was caused by the ship- 
owner and hls agents. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dlg. Shipping, §§ 570, 
576, 587. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

2. Same— Delay in Unloading. 

Where the stevedoring in discharglng a vessel was done by an em- 
ployé of the ship's agent, the charterer was not responsible for bis de- 

lays. 

[Ed. Note.— For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 570, 
576, 587.1 

3. Same— Evidence. 

On a libel for demurrage, évidence held insufilcient to establish that 
failure to furnish siiffloient lighters to discharge cargo on both sides of 
the vessel was due to the fault of the charterer. 

4. Same— Ctjstomhouse Permit. 

Where the discharge of a vessel was stopped during flve hours for 
want of a customhouse permit, which had been mislaid by a customs 
officer, and the permit was procured by the charterer very soon after 
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the discliarge was stopped for want thereof, and it dld not appear that 
the stevedore was ready to proceed when the permit arrived, tbe char- 
terer was not liable for such delay. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Sliippiiig, §§ 570, 
576, 585, 587.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

The following is the opinion of Lowell, District Judge, in the court 
below : 

Ttie charter party in this case provided : 

"(8) The cargo to be taken from aloniçside by consignée at port of diseharge, 
free of expense and risli to the steamer as tast as steamer can deliver, vveath- 
er permitting, Sundays and holidays excepted, provided steamer can deliver 
it at this rate; if longer detained, consignées to pay steamer demurrage at 
the rate of fourpence per net register ton per running day (or pro rata for 
part thereof), time to commence when steamer is ready to unload and writ- 
ten notice given, whether in berth or not. In case of strikes, lockouts, civil 
commotions, or any other causes or accidents beyond the control of the 
consignées which prevents or delays the discharging, such time Is not to 
count, unless the steamer is already on demurrage. Steamer to effect dis- 
charge of the cargo, and providing only steam, steam vs'inches, vrinchmen, 
gins and falls." 

The steamer arrived at Boston on November 7th, and reported November 
8th. The charterer had arranged for discharge at the West India Fibre Com- 
pany 's Tirharf, but Mr. Hall, the vessel's agent, thought the berth unsultable, 
and arranged for diseharge at the Comnioiiwealth Dock instead. The berth 
there was occupied, and so the Lake Michigan was not berthed until No- 
vember lOth. She began to discharge November llth. In the absence of 
further évidence, I find that the delay prier to the beginning of the diseharge 
was cause. _ by the shipowner and bis agents, rather than by the charterer. 

The stevedoring was doue by Donahue, who was employed aud paid by 
Hall. The meaning of the charter party Is not altogether clear, aud libelant's 
eounsel denied that Donahue was the libelant's agent, but he did not argue 
in support of bis déniai, and the agency appears to ime established. For 
delays eaused by Donahue, therefore, the charterer is not respousible. The 
libelant's principal complaint was a want of lighters, or, rather, delay in 
supplying them. Libelant's eounsel urged that the steamer should bave been 
breasted out from the wharf, so that lighters could bave been placed In- 
side as vvell as outside, and discharge could huve been had from both sides 
at once. Donahue testified that the captain would not breast out the steamer 
when asked to do so, and the captain testified that he would hâve moved 
his ship, had he been asked. Failure to breast out, then, resulted from 
the inaction or refusai of Donahue or of the cantain. Both were the libel- 
ant's agents, and the charterer is not respon.siblo for their misconduet, if 
misconduct thei'e was. The libel makes the tull rate of diseharge 1,200 
tons a day, and this rate was surpassed on one day, and nearly equaled on 
two others, by a discharge of coal from one side only. Don;;htie testified : 
"There were two lighters ail the time — ail I could work." "I tliink we done 
better than any of them [other steamers] at the time." "I had barges there 
al! the time." "We had two barges there ail the time, which was ail we 
could work." "The only barges I bad there fitted the hatcbes ail right — ail 
I could work, There was no trouble with fitting the hatches." "If I could 
hâve worked on the inside as well as on the outside, It would hâve been ail 
right." "I complained to him [the captain] because I couldn't work my 
men as I ought to. I told him we ougbt to breast off. He seemed to be 
in a hurry, and gave me no show to get my barges placed properly." 

It Is true that thèse statements of Donahue were contradicted by other 
witnesses, and some of them are not quite accurate. At times there was 
only one lighter alongside. Whether the delay in bringing up fresh lighters 
was unduly great and, if so, who was to blâme for the delay, is not plain. 
We hâve two agents of the libelant, eaeh charging the fault upon the other. 
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and each assertlng that, If the other had done his duty, the cargo would 
hâve been dlscharged at a proper rate. Unfler thèse clrcumstances, I do 
not flnd sufficient évidence to hold the charterer at fault. The barge Toby- 
hanna, whlch was ready in the stream, was not put in because Donahue 
said he could not use her. Captain Morgan testifled that only two lightei's 
could hâve been used wlthout breasting ont, and two lighters were alongside 
nearly, though not qulte, ail the time. 

On November 15th discharge was stopped during flve houra for want of a 
customhouse permit. It seems that thls permit was mislaid by a customs 
offlcer. In gênerai, it Is the duty of the consignée to procure a permit for 
the discharge, and it does not foUow that he is excused in ail cases because 
one customs offlcer omits to deliver the permit to another. In this case 
the delay appears to hâve been caused by some offlcer's carelessness, and 
the permit was procured by the charterer very soon after the discharge had 
been stopped for want of it. On the whole, wlthout further évidence, I 
do not think the charterer's liability for the delay has been made out. It 
does not appear that the stevedore was ready to proceed when the permit 
arrived, and the testimony of Mr. Purdon suggests that he was not 

Libel dismissed with costs. 

Stephen R. Jones (Carver & Blodgett, on the brief), for appellant. 
Benjamin L. M. Tower (Tower, Talbot & Hiler, on the brief), 
for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PER CURIAM. This îs an appeal from the District Court for 
the District of Massachusetts dismissing a libel claiming demur- 
rage. The only issues involved are pure questions of fact. As 
to thèse issues the proofs are of such an indefinite character that 
we are unable to reach a conclusion which we could pronounce 
more satisfactory than that reached by the District Court. There- 
fore we must abide by its détermination. 

The decree of the District Court is affirmed, and the appellee 
recovers its costs of appeal. 



In re ANDRE. 

(Circuit Court of Appeals, Second Circuit. January 18, 1905.) 

No. 93. 

1. Bankbtjptct— Courts— Pbopeett of Bankettpt— Adverse Claims. 

Bankr. Act July 1, 1898, c. 541, § 2, cl. 3, 80 Stat. 545 [U. S. Comp. 
St. 1901, p. 3421], authorlaes courts of bankruptcy to appoint receivers 
on application of parties in interest, where absolutely necessary for the 
préservation of bankrupts' estâtes; section 23, as amended by Act Feb. 
5, 1903, c. 487, § 8, 32 Stat. 798 [U. S. Comp. St. Supp. 1903, p. 413], con- 
fers jurlsdlction on such courts, wlthout the consent of the défendant, in 
suits to recover property, where the bankrupt has within a specified time 
made a preferential or fraudulent transfer of any of his property ; and 
section 69 (30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]) provides that a 
Judge on proof that an alleged involuntary bankrupt has neglected or Is 
about to so neglect his property that it has thereby deteriorated or Is 
deteriorating, etc., shall issue a warrant to the marshal to seize and 
hold the same subject to further orders. Héld, that such sections au- 
thorize courts in bankruptcy to interfère with property alleged to belong 
to an involuntary bankrupt only in cases where the property of the 
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bankrupt la In possession of a party not an adverse claîmant, and do 
not authorize an order requlrlng a sherlff claiming property of an al- 
leged bankrupt adversely under an attachment issued eut of the state 
court to surrender tbe same. 

X Same. 

The court of bankruptcy, under such sections, had Jnrlsdlctlon to en- 
tertain the proceedings to ascertaln whether the claîmant was in fact 
an adverse claîmant, or whether he held the property as ballee of the 
bankrupt 

Pétition for Revision of Proceedings of the District Court of tlie 
United States for the Southern District of New York. 

James W. Gérard, for petitioner. 
William Lesser, for respondent. 

Before WALLACE, LACOMBE, and TOWNSËND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a pétition to review an order 
of the District Court in bankruptcy requiring the sheriff of the county 
of New York to surrender property in his custody seized and held by 
hirr under a warrant of attachment issued by one of the state courts in 
an action brought by a créditer against the alleged bankrupt. The at- 
tachment was levied May 6, 1904. May 9, 1904, creditors of the al- 
leged bankrupt filed a pétition to hâve him adjudicated a bankrupt. 
Shortl) thereafter the court, upon the application of the petitioning 
creditors, required the sheriff to show cause why he should not tum 
over the property seized by him to a receiver who had in the meantime 
been appointed in the bankruptcy proceedings. The sheriff appeared, 
insisted that the application should be made to the state court, and al- 
leged that he had a lien upon the property for poundage. Thereupon 
the court made the order now under review. 

The question whether the sheriff was entitled to the poundage 
claimed is subordinate to the more important one whether the court 
should hâve made the order by which before there had been any ad- 
judication in bankruptcy the sheriff was required to assume the re- 
sponsibility of releasing his levy upon the property. The attachment 
was process which the sheriff was bound to enforce for the benefit of 
the plaintiff in the action, and, though it would be dissolved in the 
event of an adjudication of bankruptcy, it was his right and his duty to 
retain the property until the attachment should be dissolved, and even 
then until by compétent authority he should be required to surrender it. 
Representing the party who had obtained the attachment, and as an 
officer whose duty it was to hold and dispose of the property in obé- 
dience to the process, he was in possession under a title paramount and 
adverse to that of the alleged bankrupt; and he asserted his adverse 
title, upon the application to require him to surrender the property, by 
insisting that the application should be made to the court that had is- 
sued the process, and by setting up his own lien for poundage. 

The authority for the jurisdiction which was exercised by the court 

below is found in those provisions of the bankrupt act which empower 

courts of bankruptcy, after the filing of a pétition in bankruptcy, and 

in case it is necessary for the préservation of the property of the bank- 

135 F.— 47 
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rupt, to authorize a receiver or a marshal to take charge of it until a 
trustée is appointed. Section 2, cl. 3, § 69, of Act July 1, 1898, c. 541, 
30 Stat. 545, 565 [U. S: Comp. St. 1901, pp. 3421, 3450]. Thèse pro- 
visions do not in terms authorize the bankruptcy courts to take posses- 
sion of property not belonging to the bankrupt, or property to 'which 
an adverse title is asserted by third persons. Prior to the décision in 
Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 
1175, it was supposed by some of the fédéral courts that, pursuant to 
the provisions of section 23 of the act (30 Stat. 552 [U. S. Comp. St. 
1901, p. 3431]), the bankruptcy courts had jurisdiction of ail suits 
brought by trustées respecting property claimed to belong to the bank- 
rupt's estate which was being administered by the trustée, and which 
the bankrupt had transferred in contravention of the act ; and many of 
the courts which had adopted this construction of the section sanc- 
tioned the exercise by the bankruptcy courts of the power under sections 
2 and 69 to take such property into its custody for the préservation of 
the estate pending the appointment of the trustée, notwithstanding it 
was in the possession df some third person claiming an adverse title to 
it. The Bardes Case decided that it was the intention of Congress man- 
ifested by section 23, "that controversies not strictly or properly part 
of the proceedings in bankruptcy, but independent suits brought by the 
trustée in bankruptcy, which assert a title to money or property as as- 
sets of the bankrupt, against strangers to those proceedings, should not 
corne within the jurisdiction of the District Courts of the United States, 
'unless by consent of the proposed défendant' " If Congress did not 
intend thèse controversies to be adjudicated by the bankruptcy courts, 
it cannot be reasonably supposed that Congress intended to permit the 
bankruptcy courts to adjudicate controversies respecting the title to 
the bankrupt's property with adverse claimants before the appointment 
of a trustée, against the consent of the adverse claimant ; and it would 
follow that the reasonable construction of the power conferred by sec- 
tion 2 and section 69 should be that it extends only to taking custody 
of property belonging to the bankrupt, or which is in his possession, or 
that of a third person as his bailee or agent, and not to property in the 
possession of an adverse claimant. This power must, of course, con- 
fer jurisdiction upon the bankruptcy court to ascertain whether the 
property is in the possession of the bankrupt, or his bailee or agent, or 
whether it is in the possession of an adverse claimant, and consequently 
to institute and entertain an appropriate proceeding for that purpose; 
and this proceeding must necessarily be a summary one, because, as no 
trustée has been appointed, there is no person to represent the estate 
as a party to a^ formai suit. Section 23 of the bankrupt act, as amend- 
ed February 5, 1903, c. 487, § 8, 32 Stat. 798 [U. S. Comp. St. Supp. 
1903, p. 413], confers jurisdiction upon the District Courts, without 
the consent of the défendant, in suits for the recovery of property, 
where the bankrupt haS within a specified time made a preferential or 
fraudulent transfer of any of his property. Subdivision "b" of section 
60, and subdivision "e" of section 67, of Act July 1, 1898, c. 541, 30 
Stat. 562, 564 [U. S. Comp. St. 1901, pp. 3445, 3449]. This amend- 
ment, however, cannot afïect the original meaning of sections 2 and 
69, 30 Stat. 545, 565 [U. S. Comp. St. 1901, pp. 3421, 3450], and the 
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construction of thèse sections must remain as it was before. We con- 
clude that it is only in cases in which the property of the bankrupt is in 
the possession of a party not an adverse claimant that the courts of 
bankruptcy hâve authority, under those sections, to interfère with it, 
unless the adverse claimant chooses to consent, but that thèse courts 
hâve jurisdiction to entertain proceedings to ascertain whether there 
is an adverse claimant, and that the mère refusai of a person in posses- 
sion to surrender the property does not constitute him an adverse claim- 
ant. Thèse conclusions are justified by the following authorities : 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; Louis- 
ville Trust Co. V. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 
413 ; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 
814; Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122; 
White V. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. 

The sheriff having asserted an adverse claim, the application should 
have been denied, and without passing upon the merits of his claim for 
poundage. 

It is accordingly so ordered, with costs of this review. 

LACOMBE, Circuit Judge. I concur in the opinion reversing the 
order of the District Judge. The trustée relies mainly on a prior dé- 
cision of this court in Re Kenney, 105 Fed. 897, 45 C. C. A. 113, which 
was affirmed by the Suprême Court under the title Clarke v. Larremore, 
188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555. The argument in the 
Kenney Case before this court vi^as without briefs, and the précise point 
raised hère is not discussed in the opinion. It was; taken by certiorari 
to the Suprême Court, but in none of the four briefs there filed (two 
by each side) is there any discussion as to the jurisdiction of a bank- 
ruptcy court to make a summary order directing the transfer of prop- 
•erty in the possession of a person holding an adverse claim. 



STRAND et ux. v. GKIFFITH et aL 

(Circuit Court of Appeals, Ninth Circuit. February 20, 1905.) 

No. 1,078. 

Circuit Court or Appeaxs— Jubisdictiom and Povvebs— Remand of Cause 
Without Heabing. 

A Circuit Court of Appeals is without power to dismiss an appeal on 
motion of the appellant and remand the case to the court below with 
directions to permit the amendment of a pleading on a showing that facts 
were inadvertently omltted therefrom, which was not Isnown to appellant 
until after the appeal was taken. 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals, see notes to Lan 
Ow Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Bm. Co. V. Gallegos, 32 C. C A. 475.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Greene & Grifhths, for appellants. 
Kerr & McCord, for appellees. 

Before GILBERT,. ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge. This is a suit in equity, brought in the 
Circuit Court for the District of Washington, to obtain the annulment 
of a decree of the superior court of Washington, duly affirmed by the 
Suprême Court of that state, to vacate and set aside a f oreclosure sale 
of certain real estate, and for a decree vesting the title to said real 
estate in the complainants. A demurrer to the bill was sustained for 
want of equity, and the case then brought to this court upon appeal. 
The appellants now move this court for leave to amend the amended 
bill of complaint in said cause, and for that purpose ask that their ap- 
peal be dismissed, and the cause be remanded to the lower court, with 
directions to said court to allow the requested amendments to be made, 
and such further proceedings as may be had in said cause. The motion 
is made upon the ground of excusable inadvertence and mistake on the 
part of appellants and their principal attorney in omitting certain items 
of amendment, and is based upon the affidavits of said attorney and the 
appellant Hans B. Strand, alleging that it was not discovered until June 
20, 1904, that the facts embraced in the proposed amendment had been 
omitted from the amended complaint. 

The amended bill charged the défendants with conspiring to cheat 
and defraud the complainants in inducing them to purchase of défend- 
ants a stock of merchandise represented to be suitable for a dry goods 
store, but which was in fact worthless, and in obtaining from complain- 
ants promissory notes in part payment of said merchandise, secured 
by mortgage on valuable real estate, which mortgage was afterwards 
foreclosed by the défendants, and the said real estate sold to satisfy the 
same, a deficiency judgment being entered against complainants for 
the amount unsatisfied. The détails of the fraud charged are stated 
with particularity in the amended bill: The désire of the complain- 
ants to engage in the retail dry goods business ; the visit of the com- 
plainant Hans B. Strand to the city of Minneapolis in that connection ; 
the false représentations there made to him by the défendants Buck, 
Campbell, and Skinner with regard to a stock of dry goods then stored 
in the warehouse of the défendant Griffith in said city, through which 
said complainant was induced to enter into an agreement to buy said 
goods without having inspected them ; the various artifices resortcd to 
by the défendants to prevent the complainant from thoroughly inspect- 
ing the goods, and the tricks by which the confidence of the complainant 
was gained ; the exécution by him of promissory notes to the défend- 
ant Skinner in reliance upon said fraudulent représentations, and a 
deed of conveyance of real estate by the two complainants to the de- 
fendant Skinner ; the représentations by the défendant Griiifîth that he 
had a lien upon the goods amounting to $3,500, which must be satisfied 
before they could leave his warehouse; the later représentation by 
Griffith that he had become the sole owner and holder of the promissory 
notes given by the complainant to Skinner ; the exécution by the com- 
plainants of a chattel mortgage upon the goods to the défendant Griffith 
and a mortgage upon certain real estate, also, before the goods were 
shipped to the complainants in Washington; the finding of the stock 
of goods to be worthless, and practically a total loss ; the demand by 
the complainants of the défendants to make good the damages sustained 
by reason thereof ; their refusai to do so; the inability of complainants 
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to pay the notes or satisfy the mortgages by reason of not realizing 
upon the goods; the conséquent foreclosure of said mortgages, sale 
of the property thereunder, and entering of a deficiency judgment 
against complainants for amount unsatisfied; the transfer by said 
Grifïîth of his pretended interest and rights in said property to other 
parties, made défendants to this action. The défendants Griffith, Buck, 
Campbell, and Skinner are jointly charged with a conspiracy to cheat 
and defraud the complainants. The amendments now sought to be 
made to the bill are allégations to the eflfect that it was not known to the 
complainants until November, 1898, and after the foreclosure proceed- 
ings were finally determined by a judgment of the Suprême Court of 
the State of Washington, that the défendant Grifïîth had any fraudulent 
relation to the complainants, and allégations showing that the foreclos- 
ure proceedings mentioned were finally terminated by décision and 
judgment of the Suprême Court of the state of Washington on the 5th 
day of October, 1898. 

The amended complaint was fîled in the court below on September 9, 
1903. A demurrer to this amended complaint was filed on September 
12, 1903, and on November 6, 1903, the court sustained the demurrer, 
and on December 9, 1903, the bill was dismissed. The notice of ap- 
peal and allowance of appeal to this court is dated April 1, 1904. It 
appears, therefore, that the facts embraced in the proposed amendment 
were known to the appellant in November, 1898, but were omitted from 
the amended complaint in September, 1903, and this omission was not 
discovered until June 20, 1904. We are of the opinion that we hâve no 
authority to grant this motion. In Roemer v. Simon, 91 U. S. 149, 23 
L. Ed. 367, tiie appellant presented to the Suprême Court a pétition and 
affidavit, stating, in substance, that new and material évidence previous- 
ly unknown to him had been discovered since the appeal. Upon this 
pétition the appellant moved for leave to give notice for a rule requiring 
the appellee to show cause why the court should not remit the record 
to the court below for a rehearing of the cause. In denying the motion 
the court said : 

"It is elear that after an appeal in equity to this court we cannot, upon 
motion, set aside a decree of the court below, and grant a rehearing. We 
oan only aflarm, reverse, or modify the decree appealed from ; and that upon 
the hearing of the cause. No new évidence can be received hère. Rev. St. 
§ 698 [U. S. Comp. St. 1901, p. 568]. The court below cannot grant a rehear- 
ing after the term at which the final decree was rendered. Eq. Rule 88. It 
would be useless to remand this cause, therefore, as the term at wtiicli the 
decree was rendered bas passed." 

This statement of the limitation on appellate jurisdiction is applicable 
to Circuit Courts of Appeals and to a motion to dismiss the case on the 
appellant's motion with directions to the lower court to allow an amend- 
ment to the bill of complaint 

Motion denied. 
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In re HAFF. 

(Circuit Court of Appeals, Second Circuit. January 4, 1905.) 

No. 90. 

1. Bankkuptct— Receivebs— Appointment Befoee ADjunicATroN— Bonds. 

Bankr. Act July 1, 1898, c. 541, § 3, subd. e, 30 Stat. 547 [U. S. Comp. 
St. 3901, p. 3423], provides tliat whenever a pétition is filed to bave an- 
other adjudged a bankrupt, and an application is made to tal^e charge of 
and liold lils property prlor to thé adjudication, the petitioner shall file 
a bond for the payment, in case the pétition is dismissed, to the respoud- 
ent of ail costs, expenses, and damages occasioned by the seizure ; and 
section 69 (30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]) déclares that a 
judge, on satisfactory proof that the banlîrupt against whom an invol- 
untary pétition has been filed and is pending has committed an act of 
bankruptcy, etc., may issue a warrant for the seizure Of his prop- 
erty by the marshal, but that before such warrant is issued the peti- 
tioner shall give bond, conditioned to indemnify the bankrupt for such 
damages as he shall sustain in the event the seizure shall prove to hâve 
been wrongfully obtained. Eehl, that where an order appointing a re- 
ceiver for an alleged bankrupt before adjudication required the peti- 
tioner to glve a bond, but failed to âx the time when the bond should be 
filed, and did not require such filing before the recelver was directed to 
take possession of the property, it was erroneous. 

2. Same— Vacation. 

Where an alleged bankrupt applled to vacate an order appointing a 
receiver of his property before adjudication, ou the ground that the pe- 
titioner had not filed the bond required by Bankr. Act July 1, 1898, c. 
,_, 541, §§ 3 (e), 69, 30 Stat. 547, 565 [D. S. Comp. St. 1901, pp. 3423, 3450], 
, the fact that at the tIme the motion to vacate was flled another créditer 
had filed a pétition for an adjudication against the bankrupt, and had 
applied for a receiver and filed a bond conditioned that if his pétition 
were dismissed he would pay expenses and damages occasioned by the 
seizure and détention of the bankrupt's property thereunder, did not 
authorize the déniai o£ the motion to vacate such order. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

Martin Conboy, for petitioner. 
Léo Levy, for respondent. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a pétition by the alleged 
bankrupt in review of an order of the District Court in bankruptcy 
refusing to vacate the appointment of a receiver of his property. 
February 2, 1904, one Linane, a creditor of Hafï, filed a pétition that 
Hafï be adjudged a bankrupt, and at the same time made an ex 
parte application to the court for the appointment of a receiver 
of his property ; and thereupon the court appointed one McKeen 
such receiver, and ordered Hafï and ail other persons having prop- 
erty of his under their control forthwith to turn it over to the re- 
ceiver upon the iïling by the receiver of a bond approved by the 
court for the faithful discharge of his duties. The order contained 
this further provision: "It is further ordered that the petitioning 
creditor herein file a bond in the sum of one thousand dollars under 
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section 3e of the bankruptcy act" (Act July 1, 1898, c. 541, 30 Stat. 
547 [U. S. Comp. St. 1901, p. 3423]). The receiver thus appointed, 
without waiting for the filing of the bond by the petitioning créd- 
iter, took possession of the property of Haff. April SOth, no bond in 
the meantime having been filed by Linane, Hafï moved the court 
to vacate the appointment of McKeen as receiver. It is the order 
denying this motion which Haiï seeks to review. 
Section 3, subd. e, Bankr. Act, provides as follows: 

"Whenever a pétition is filed by any person for the purpose of havîn.or an- 
other adjudged a bankrupt, and an application is inade to take charge of and 
bold the property of the alleged bankrupt, or any part of the sanie, prior to 
the adjudication and pending a hearing on the pétition, the petitioner or ap- 
plicant shall file in the same court a bond * * * in sueh suui as tlie 
court shall direct, eonditioned for the payaient, in cnse such pétition is dis- 
missed, to the respondent, bis or her Personal représentatives, al! eosts, ex- 
penses and damages occasioned by such seizure, taking and détention of the 
property of the alleged bankrupt." 

Section 69, Bankr. Act (30 Stat. 565 [U. S. Comp. St. 1001, p. 
3450]), is as follows: 

"A judge may, upon satisfactory proof, by affidavit, that banltrnpt against 
whom an involuutary pétition bas been flled and is pending, * « * issue 
a warrant to the marshal to seize and hoid it subject to furtber orders. 
Before sueh warrant is issued the petitioners applying therefor shall enter 
into a bond in such an amount as the .iudge shall flx, with such sureties as he 
shall approve, eonditioned to indemnify sueh bankrupt for such dauiages as 
he sbal! sustain in the event such seizure shall prove to bave been wrongfully 
obtained." 

It is the obvions purpose of thèse two sections to require indem- 
nity to be given to an alleged bankrupt before his property shall be 
seized or taken from his possession in behalf of the petitioning 
creditor or creditors before there has been an adjudication of bank- 
ruptcy. Without such indemnity a person not a bankrupt, or who 
has committed no act of bankruptcy, would not be adequately pro- 
tected. Upon a dismissal of the pétition for his adjudication he 
could in an extrême case probably maintain an action for malicious 
prosecution, and recover in such action incidentally such damages 
as he may hâve sustained by the loss of the use of his property pend- 
ing its restitution to him by the receiver or marshal. It would also 
be open to him to apply to the court and obtain an order directing 
a restitution of the property to him. It is the purpose of the two 
provisions to spare him the expense and trouble of seeking either 
of thèse remédies, by requiring the party or parties who seek to 
dispossess him of his property in advance of an adjudication to 
furnish him with a security adéquate for his complète protection. 
The two sections are cognate, and évidence clearly the meaning 
of Congress to protect the alleged bankrupt from expense or injury 
in conséquence of the seizure of his property when it may subse- 
quently appear that the proceedings against him were unwarranted, 
and in this behalf require that security be given by the adverse 
party at the time when an order is made appointing a receiver or a 
warrant is issued to the marshal. The spirit of the requirement, 
and probably its substance, would be satisfied if the order appoint- 
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ing a receiver should in terms provide that lie should not take cus- 
tody of the property until the filing and approval of the bond. 

The order under review fixed no time within which the bond 
should be filed, and did not require it to be filed before.the receiver 
should take possession of the property. Because of its failure to 
make provision in either of thèse particulars we think it was erro- 
neous. 

The déniai of the motion to vacate this receivership seems to hâve 
been influenced by the circumstance that at the time the motion was 
made another créditer had filed a pétition to hâve Hafï adjudicated 
a bankrupt, and then applied to hâve a receiver of his property 
appointed, and had filed a bond upon that application which had 
been approved by the court. The condition of that bond was that 
in the event of the pétition of that créditer being dismissed he 
would pay to Haflf or his légal représentatives ail costs, expenses, 
and damages occasioned by the seizure, taking, and détention of the 
property. That bond could not afford any security to Haflf for the 
previous seizure and détention of his property by the receiver Mc- 
Keen. 

We conclude that the order appointing McKeen as receiver 
should hâve been vacated by the court below upon the application 
of Haflf. 

The order refusing this relief is reversed, with costs of this re- 
view to be paid by the petitioning créditer. 



THE MARCUS HOOK. 

(Circuit Court of Appeals, Second Circuit. December 7, 1904.) 

Salvage— Amount of Awabd— Seevices Rendbbed Inside Delawaee Bbeae- 

WATKK. 

A salvage award of $600 to two tugs for timely and meritorious serv- 
ices rendered in towing to a place of safety a barge worth, witli her 
cargo, above $30,000, wblcti had been ancliorea Inside the Old Delaware 
Brealcwater, but was dragging her anchor and driftlng toward the cape 
in a hurricane, held too small, and increased to $1,200, in view of tbe 
évidence, whicli showed that the service was attended with considérable 
danger to the rescuing tug, owing to the high seas, and that probably the 
barge would hâve gone ashore but for the assistance given by the tugs. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Salvage, §§ 80-83. 

Salvage awards in fédéral courts, see note to The Lamiugton, 30 C. C 
A. 280.] 

Appeal from the District Court of the United States for the 
Southern District of New York. 
For opinion below, see 128 Fed. 813. 

Henry G. Ward, for appellant. 
James Forrester, for appellee. 

Befere WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The testimony hereîn supports the finding of 
the District Judge "that the barge would eventually hâve gone 
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ashore on the cape if nothing had interfered to prevent." The only 
question in the case is whether the District Judge was justified 
in his conclusions that "the service was of a low order, and it did 
not amount to much more than towage," and "the danger to the 
barge was not as great as the libelant seeks to make out," because 
the Ivanhoe, the tug which had towed tlie barge to the breakwater, 
and was lying at anchor from a quarter to a half mile away, while 
"slow in getting her anchor up, " * * * doubtless would hâve 
overtaken the barge before she actuallv touched the ground, which 
was half to three-fourths of a mile distant when thejuno [the 
rescuing tug] arrested the drift, and the barge was still at some 
distance from the shore when the Ivanhoe started to her aid." 

The master of the rescuing tug testified that the master of the 
barge said to him: "If you hadn't caught us, we would hâve gone 
to the beach. I thank you very much, gentlemen, for the kind 
service you rendered." The master of libelant's tug Somers N. 
Smith, which also went to the assistance of the barge, testified as 
follows : "Q. Did you hâve any talk with the man in charge of the 
Marcus Hook? A. Yes, sir. Q. State what you said? A. I 
asked him if he wanted any assistance. He said yes; he would be 
on the point of that cape if he didn't take assistance." The mate 
of the Juno said : "I think the barge would hâve gone on the beach 
before the Ivanhoe could hâve got to it." No witnesses were 
called by claimant to contradict this testimony, and there is noth- 
ing to support the iinding that the Ivanhoe would doubtless hâve 
overtaken the barge, except such inferences as may be drawn from 
the testimony of libelant's witnesses as to the conditions prevailing 
on the morning in question. The uncontradicted testimony as to 
thèse conditions was as follows : During the early morning of 
the day in question a hurricane of imusual force prevailed in the 
neighborhood of the breakwater. The superintendent of the Mari- 
time Exchange, who bas becn stationed at the breakwater for some 
eight years, stated that it was the hardest and severest storm he 
had ever experienced. The wind was blowing at first northeast, 
with a velocity of about 81 miles, and later shifted to the west- 
ward, with a velocity of about 60 miles, an hour. At 8 o'clock 
in the morning the sea was running high, and several vessels in 
that locality were lost or suiîfered serions damage. At or about 
4 o'clock in the morning of said day, said barge, by reason of the 
violence of the storm, began to drag her anchor, and at first drifted 
toward the shofe, and later, when the wind shifted to the westward, 
at about half past 7, began to drift more rapidly toward the point 
of Cape Henlopen. In the opinion of the varions disinterested 
witnesses employed at the Maritime Exchange Station and light- 
house on the breakwater, the barge would hâve gone on the beach 
inside the point of the cape unless timely assistance had been ren- 
dered. When in this condition she hoisted her ensign union down, 
and the steamtug Juno, which was drifting around with her anchor 
up, responded to the signal, got a hawser on to her, and tugged her, 
with her anchor down, into a place of safety. This service was dif- 
ficult and dangerous, and was rendered at a risk of collision, by 
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reason of the severity of the storm and the height of the sea, 
which made it very difïicult to keep the head of the tug into the 
wind. The Ivanhoe remained at anchor until after the Juno had 
undertaken to rescue the barge, and did net reach the barge nntil 
the Juno had been towing her for about half an hour, and had 
brought her from a position of positive danger to one of safety. 
The great prépondérance of testimony was to the efïect that the 
barge was not more than a quarter of a mile from a point where 
she would hâve grounded when the Juno took her in tow. 

If the District Judge had seen and heard the witnesses, we might 
feel reluctant to disturb his fînding and award, even though we 
might not hâve agreed with him therein. But as ail the testimony 
was by déposition, and the foregoing statements are uncontra- 
dicted, we are forced to conclude from an examination of the whole 
record that the barge would probably hâve gone ashore except for 
the services of the Juno. As thèse services were attended with 
risk of damage to the Juno, for reasons stated above, and as the 
barge and cargo rescued were worth over $30,000, and the rescuing 
tug was worth $8,000, we think the award made by the District 
Court was insufficient, and should be doubled, in order to suffi- 
ciently reward the salvors for their meritorious services. 

The decree of the District Court is modified, with costs, and the 
cause is remanded to said court with instructions to enter a decree 
in conformity with this opinion. 



THE HUGHES BROTHERS AND BANGS, NO. 49. 
(Circuit Court of Appeals, Second Circuit November 21, 1004.) 

No. 48. 

Salvage— Rescue of Peopertt— Towagb. 

For towing a sçovv picked up while merely drifting about the harbor 
in the morning in a moderate wind, when the tide was beglnning to flood, 
and when a tug had been sent for it by its owners, compensation will be 
allowed on the basis of a very low order of salvage, aud not on the basis 
of rescue of property at sea in imminent péril of loss or détérioration. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Salvage, §§ 80-83. 

Salvage awards in fédéral courts, see note to The Lamingtou, 30 C. C. 
A. 280.] 

Appeal from the District Court of the United- States for the 
Southern District of New York. 

This cause cornes hère on appeal by claimant from a decree 
awarding as salvage the sum of $2,500 against its scow Hughes 
Brothers and Bangs for services rendered by libelants in towing 
said scow from a point about 150 feet northeast of the lighthouse 
on Dry Romer Shoal to Long Dock, Staten Island. 

W. S. Montgomery, for appellant. 
James Forrester, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 
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PER CURIAM. We are unable to concur in the opinion of the 
District Judge that the scow was in extrême danger at the time 
when the services in question were rendered. She had been drift- 
ing about in the Lower Bay on a winter morning, when there was 
only a moderate wind and the tide was the beginning of flood or 
slaclc water at the last of the ebb. The claimant knew that the 
scow had gone adrift, and a tug sent by it to pick her up met her 
in the Narrows in tow of libelants' tug. The évidence fails to show 
the draught of the scow, or that she would hâve been likely to 
sufïer injury, if she had continued to drift about until her tug ar- 
rived. It is not satisfactorily shown that the scow would probably 
hâve been damaged if she had grounded on Dry Romer with the 
weather conditions prevailing on that morning. She was inside 
the harbor, and she was not derelict. Her night watchman testi- 
fies that in response to the offer of the tug to take him in tow he 
only asked to be towed inside the lighthouse. 

This, then, was not a case of "rescue of property at sea in immi- 
nent péril of loss or détérioration." Cohen's Admiralty Law, 37. 
It was, however, an arduous service, because of the very excep- 
tional amount of ice in the bay and the bitter cold weather. Two 
hawsers were broken on the tug, and the mate, Sullivan, had his 
hands frozen and one of them sprained, and was confined in con- 
séquence to the hospital for five daj'S. We think the towage, if 
it can be considered a salvage service at ail, was of a very low or- 
der, that the salvors are only entitled to a low grade of salvage 
allowance, and that $150 an hour for the time occupied would 
give them ample compensation. It appears that the libelants' tug 
encountered the scow at between 4 and 5 o'clock in the morning, 
and reached Long Dock, Staten Island, with her at about 11 :30 
o'clock, for which $1,000 may be allowed, $100 of which should be 
paid to the injured mate. 

The decree of the District Court is modified, with costs, and 
the cause is remanded to that court, with instructions to enter a 
decree in conformity with this opinion. 



THE GANOGA. 

Circuit Court of Appeals, Second Circuit. January 12, 1905.) 

Nos. 108, 109. 

Towage— LiABiLiTT of Tug fob Loss of Tow. 

A decree adjudging a tug liable for the loss of a tow afflrmed, althougli 
the évidence was inconclusive, on ttie ground that the trial court heard 
and saw the witnesses, and that there was évidence to support Its finding 
that the tug was imprudent in starting out in the condition of the weath- 
er, with a tow made up of such vessels as the one in question. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Thèse are appeals from decrees of the District Court, Southern 

District of New York, holding the steam tug Ganoga in fault for 

, the loss of the canal boat J. T. Hawkes, which she had in tow. The 
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Hawkes filled and sank while rounding the Battery, the tow being 
bound from Jersey City to places in the East river. The opinion of 
the District Court is reported in 130 Fed. 399. 

Henry G. Ward, for appellant 
Herbert Green, for appellees. 

Before WALLACE, LACOMBE, and CQXE, Circuit Judges. 

PER CURIAM. We find it very difficult to dispose ôf thèse ap- 
peals. Négligence is charged (1) In making up said tow improp- 
erly; (2) in starting out in the face of weather conditions appar- 
ently endangering the saf ety of the tow ; (3) in keeping on when it 
was apparent that saf ety was endangered; (4) in not landing the 
canal boat as the master requested and prudence required. The 
District Judge found against the tug on every one of thèse charges. 
The évidence, however, is more than usually inconsequential and 
unpersuasive, and upon the question whether the libelant has sus- 
tained the burden of proof the case is so close that différent tri- 
bunals might well reach différent conclusions. As to one — per- 
haps two — of the charges the proof is so unsatisfactory that we 
should be inclined to reverse, but as to the others there is évidence 
to support the charges. The District Judge heard the witnesses, 
and observed how their testimony was given — an important ad- 
vantage in this case, where seemingly some of them gave some- 
what différent accounts at différent times. Upon the whole, we do 
not see how we can reverse on the main charge of fault. We are 
not satisfied that any of the other methods of making up the tow 
which hâve been suggested would hâve been any safer for the tow 
as a whole. They would hâve made it less risky for the Hawes, but 
more risky for some other boat. But if the boats were such an in- 
congruous assortment that they couldn't be put together more sat- 
isfactorily than they were, it might fairly be held imprudent to take 
them out in weather which, though rough, would not be dangerous 
for a more homogeneous tow. 

Upon the whole, in view of the fact that there is some évidence to 
support a finding of fault, and that the District Judge saw and heard 
ail the witnesses, we hâve concluded to affirm, with interest and 
costs. 



ROBERTS V. BENNBTT. 
(Circuit Court of Appeals, Second Circuit. November 16, 1904.) 

No. 83. 

BiLLS OF Exceptions— Settlement— Time— ILLNESS ov Judge. 

It Is an "extraorflinary clrcumstance," excuslng fallure to hâve a blll of 
exceptions allowed and slgned durlng the term at which judgment was 
rendered, though n© extension of time was granted, where the trial Judge 
was unable, because of lllness, to settle the blll. 

[Ed. Note. — For cases In point see voL 21, Cent Dig. Exceptions, Bill 
of, §§ 49, 72%.} 
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In Error to the Circuit Court ol the United States for the Northern 
District of New York. 

Motion to Dismiss or Affirm Writ of Error. 

E. H. Risley, for the motion. 
Louis Marshall, opposed. 

Before WALLACE and TOWNSEND, Circuit Judges. 

PER CURIAM. Although the bill of exceptions was not allowed 
and signed during the term in which the judgment was rendered, and 
no extension of time beyond the term had been given by the court 
or the consent of the parties, we think the delay was excused by the 
illness of the judge before whom the action was tried, and bis consé- 
quent inability to settle the bill, and that the "extraordinary circura- 
stances" withdraw the case from the opération of the gênerai raie. 
Koewing v. Wilder, 126 Fed. 473, 61 C. C. A. 312. 

The motion to set aside the bill of exceptions is denied. 



CLEMENT V. WILSON. 
(Circuit Court of Appeals, Second Circuit. January 18, 190ô.) 

No. 94. 

Ebeoe— Eeviewable Okdebs— Gbanting New Tkial. 

It is the settled law in the fédéral courts that an order setting aside 
a verdict and granting a new trial cannot be reviewed on a writ of error, 
(1) because the granting or refusai of a new trial rests in the sound dis- 
crétion of the trial court; and (2) because such an order is not a final 
judgment or order, and cannot be reviewed. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§§ 378, 477, 741 ; vol. 3, Cent. Dig. Appeal and Error, §§ 3860-3876. 

Pinality of judgments and decrees for purpose of review, see notes to 
Brush Electric Oo. v. Electric Imp. Co. of San José, 2 C. C. A. 379; 
Central Trust Co. v. Madden, 17 C. C. A. 238 ; Prescott & A. C. Ey. Co. v. 
Atchison, T. & S. F. R. Co., 28 C. C. A. 482.] 

In Error to fhe Circuit Court of the United States for the Dis- 
trict of Vermont. 

For opinion below, see 126 Fed. 808. 

M. H. Cardozo, for plaintifï in error. 
Max E. Powell, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 

Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below brought to review an order setting aside 
a verdict in favor of the défendant and directing a new trial. The 
verdict was set aside because the court was of the opinion that it 
had not been rendered by an impartial jury. There are two reasons 
why this writ of error cannot be entertained: (1) It has long been 
the established law in the courts of the United States that to grant 
or refuse a new trial rests in the sound discrétion of the court to 
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which the motion is addressed, and the resuit cannot be made the 
subject of a review upon a writ of error. Newcomb v. Wood, 97 
U. S. 581, 24 L. Ed. 1085 ; Nudd v. Burrows, 91 U. S. 426, 23 L. 
Ed_. 286 ; Railroad Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898. (2) 
This court can only review final décisions, and the order of the 
court below in granting a new trial has no élément of finality. No 
judgment is final which does not terminate the litigation between 
parties. Upon this ground a judgment of reversai, granting a new 
trial, cannot be reviewed. Baker v. White, 92 U. S. 176, 23 L. Ed. 
480; Tracy v. Holcombe, 24 How. 426, 16 L. Ed. 742; St. Clair 
County V. Lovingston, 18 Wall. 628, 21 L. Ed. 813. 
The writ of error is dismissed. 



STANDARD SANITARY MFG. CO. v. ARROTT (two cases). 

(Circuit Court of Appeals, Third Circuit. February 28, 1905.) 

Nos. 60, 61. 

1. EsTOPPEL— Necessitt OF Pleading— Waiveb of Objection. 

Where, in a suit In equlty, testimony of facts whicli it is claimed ralse 
an estoppel against one party is introduced without objection, and con- 
tentions testimony disputing such facts is produced on tlie other side, the 
contention for an estoppel may be made at the hearing without having 
been pleaded. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Estoppel, §§ 299- 
303.] 

2. Same— Maitebs in Pais— Peoof. 

Where an équitable estoppel is relied upon, the facts upon which It is 
based must be proved with particularity and précision, and nothing can 
be supplied by inference or intendment. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Estoppel, § 308.] 

3. Same— AcTS Ceeating. 

In the absence of expressly proved fraud, there can be no estoppel based 
on the acts or conduct of the party sought to be estopped, where they 
are as consistent with honest purpose and with absence of négligence as 
with their opposites. 

4. Patents— Equitable Title— Evidence to Support. 

Evidence considered, and held insufiBcient to sustain a clalm to the 
équitable ownership of a patent as against the patentée, either on the 
ground of contract or estoppel. 

5. Same— LicENSE— Implied Contract. 

No implied contract of license to use a patented device, arising from 
the clrcumstances under which the patent was taken out and the relations 
of the parties, can be set up in the face of a proved express contract of 
license. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 131 Fed. 457. 

Walter Lyon and John R. Bennett, for appellant. 
M. A. Christy, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 
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GRAY, Circuit Judge. Thèse are appeals from the decrees of the 
Circuit Court for the Western District of Pennsylvania, in cross-suits 
in equity. The first was by a bill filed by the appellee, James W. Ar- 
rott, Jr., complainant below, against the appellant, Standard Sanitary 
Manufacturing- Company, défendant below, for the infringement of let- 
ters patent No. 633,941, entitled "An improvement in dredgers for 
pulvérulent material," an appliance for sifting powdered substances. 
To this suit, the Company made answer, setting up two défenses, to 
wit : (1) Alleged prior knowledge and use of the invention by a per- 
son other than the patentée ; (2) an alleged contract by Arrott to con- 
vey the patent to the company, and consequently an équitable title in the 
Company thereto. Shortly after filing its answer in the original suit, 
the appellant company filed a cross-biîl, setting up its alleged équitable 
title to the patent and praying a decree for the spécifie performance by 
Arrott of his contract to make conveyance thereof. The appellee, 
Arrott, in his answer to the cross-bilI, denied the material allégations, 
and specifically the existence of any title in complainant, and the mak- 
ing of the contract alleged. The cases were heard together in the 
Circuit Court, upon the pleadings and proofs. The court below decided 
that the alleged prior knowledge and use had not been sufficiently 
proved, and upon the question of équitable title found against the com- 
pany appellant and in favor of Arrott, the appellee. In conséquence of 
thèse findings, a decree was entered in the cross-suit for spécifie per- 
formance, dismissing the bill therein, and in the original suit by the 
appellee, for infringement, a decree was entered granting the in- 
junction prayed for, and referring the case to a master for an account- 
ing. The invalidity of the patent, on the ground of the alleged an- 
ticipation, bas not been urged before us, so that the only assignments of 
error with which we are concerned, are those which relate to the 
équitable title alleged by the appellant in its answer to the infringement 
suit, and in its bill of complaint praying for a spécifie performance of an 
alleged contract to convey the patent. 

The appellant, the Standard Sanitary Manufacturing Company, was 
a corporation created for the purpose of taking over the plant, good 
will, fixtures and property (including the patents) of several companies, 
among them the Standard Manufacturing Company (sometimes called 
the old company), ail engaged in the same or similar business. This it 
did December 31, 1899. The stock of the old or Standard Manufactur- 
ing Company, was nearly ail owned by James W. Arrott, Sr., father 
of the appellee, and Francis J. Torrance. James W. Arrott, Jr., the 
appellee, owned 200 shares, or one-eightieth of the capital stock, and 
his brother, C. F. Arrott, was also a small stockholder. 

We think the learned judge of the court below, in the following ex- 
tract from his opinion, has fairly summarized the pleadings in both suits, 
so far as they relate to the alleged équitable title: 

"2. In respect to the alleged équitable title ot the Standard Sanitary Man- 
ufacturing Company to the said patent, the averments of that company con- 
tained in its answer to the original bill, and in its cross-bill against James 
W. Arrott, Jr., are in substance thèse, namely: That Arrott was a stock- 
holder and director ot the old Standard Manufacturing Company, and that 
while thus interested in that company and employed as its superlntendent 
Mt its Allegheny City factory, and uuder his contract was to use his best 
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endeavors to advance the interests thereof and improve and perfect ap- 
pliances to be used in its business, the improvement conatltuting the subject- 
matter of letters patent No. 633,941 was made and reduced to practice and 
afterwards used in the business of said company, and the expenses incurred 
in procuring the patent were paid by that company ; that said patent was 
taken and held by James W. Arrott, Jr., in trust for said company, and 
was used by the said company until the beginnlng of the year 1900 with 
the consent of the said Arrott, it belng the équitable owner of the improve- 
ment and patent ; that on December 30, 1899, certain property of the Standard 
Manufacturing Company, including its plant in AUegheny City, and ail its 
patents, whether held in its own name or in the names of others, were sold 
to the Standard Sanitary Manufacturing Company ; that on the 26th of Janu- 
nry, 1900, James W. Arrott, Jr., entered into a contract with the Standard Sani- 
tary Manufacturing Company, by which he was employed as gênerai superiu- 
tendent of the factory in AUegheny City at an inerease in salary, and by 
which he conflrmed to the Standard Sanitary Manufacturing Company the 
right to patent No. 633,941, and he thereby agreed to assign to that company 
the said letters patent ; that Arrott continued f rom the date of this contract, 
January 26, 1900, until about May 19, 1901, as gênerai superlntendent of the 
AUegheny City factory, from which position he resigned on the date last 
mentioued, and that the right of the Standard Sanitary Manufacturing Com- 
pany to said letters patent and the use of the improvement was never de- 
nied by James W. Arrott, Jr., until after his résignation of said position. 

"In hls answer to the cross-bill o£ the Standard Sanitary Manufacturing 
Company, James W. Arrott, Jr., dénies that under his contract with the old 
Standard Manufacturing Company, he was under any obligation to make 
inventions for that company, or to transfer to it or hold for its use and ben- 
efit any letters patent he might obtain, and dénies that that company ever 
became or was the owner in law or equity of letters patent No. 633,941; he 
avers the fact to be that the use of said improvement was origlnally com- 
menced by the Standard Manufacturing Company with his knowledge and 
consent in the expectation and contemplation of a satisfactory agreement 
between that company and himself with relation thereto, and that thereafter, 
to wit, on October 23, 1899, that company through its board of directors 
expressly recognized his title to said improvement and letters patent, and it 
was then and there agreed between himself and the company that the com- 
pany should pay to him for the privilège of using the improvement at its 
factory a royalty or compensation which should be satisfactory to him, and 
that thereàfter that company used the improvement under and subject to 
that agreement; he admits that on January 26, 1900, he entered into a con- 
tract with the Standard Sanitary Manufacturing Company under which he 
was employed as gênerai superlntendent at the AUegheny City factory, but 
not at an increased salary, but at the same salary he had formerly received 
from the Standard Manufacturing Company, and that he continued in the 
employ of the Standard Sanitary Manufacturing Company under that con- 
tract until about May 19, 1901, when he resigned hls position and left the 
eompany's employ ; he dénies that by the contract of employment of January 
26, 1900, he conflrmed to the Standard Sanitary Manufacturing Company the 
right to the patent No. 633,941, and dénies that he thereby agreed to assiga 
said letters patent to said company; he avers thatat the time he entered 
the employ of the Standard Sanitary Manufacturing Company, and thereàfter 
until he left its employ, he was ready and willing to grant to that company 
a license under hls said letters patent to use the improvement upon the pay- 
ment to him of a satisfactory royalty or compensation therefor, and that he 
80 advised the managing offlcers of that company; he dénies that he ever 
at any time consented to the use by that company of the said improvement 
otherwise than under the understanding that he should be duly compensated 
therefor ; he further dénies the averment in the bill of complaint that he dld 
not prier to hls résignation on May 19, 1901, deny any alleged right of th« 
Standard Sanitary Manufacturing Company to the said letters patent or to 
the use of the Improvement, and avers the fact to be that during hls term 
of employment he gave to that company notice, through one or more of Its 
proper offlcers, of the said letters patent and his claims thereunder and de- 
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nied the rlght of the company to use the iniprovemeiit witliout making due 
compensation to hlm ; and he expressly dénies that the Standard Sanitary 
Manufacturlng Company, by the contract of employment of January 26, 1900, 
or otherwise, acqulred any équitable title or Interest in or to the said letters 
patent" 

We agrée with the statement of the learned judge, that the answer 
of James W. Arrott, Jr., is responsive to and traverses ail the alléga- 
tions of the cross-bill, upon which the right of the appellaiit, the 
Standard Sanitary Manufacturlng Company, to équitable relief dé- 
pends. 

From the testimony on both sides, as fully set out in the record, it 
appears that at the date of the application for the patent, March 31, 
1899, to which the appellant claims title, and for several years prior 
thereto, Arrott, Jr., the appellee, was and had been superintendent of 
the enameling department and a stockholder and director in the old 
or Standard Manufacturing Company, engaged in the manufacture of 
enameled goods, and continued to occupy that position until the lat- 
ter part of the year 1899, when that company and others engaged in the 
same business were consolidated, the new company being known as the 
Standard Sanitary Manufacturing Company, the appellant in thèse 
suits. As already stated, he owned about one-eightieth of the stock 
of the said old company, his father and Dorrance owning (with the ex- 
ception of a small holding by his brother) the balance thereof. For 
some time prior to March, 1899, the appellee, being superintendent of 
the enameling department, had been endeavoring to devise a new and 
improved apparatus for sifting the enameling powder upon bath tubs 
and other utensils and articles to be enameled, and finally invented the 
device of the patent in suit, for which, upon application made by him, 
he received letters patent, dated September 26, 1899. During the year 
1899, and shortly prior to the issuance of the patent, this patented en- 
ameling device had been installed in the enameling department of the 
old company, of which the appellee was superintendent. In working 
out his invention, the appellee had the services of employés of the 
company in making models, etc., and it is admitted that the company de- 
frayed the expenses attendant upon the application for and granting 
of the patent to the appellee. The patented device was used by the 
old company without spécial contract or license from the appellee, but 
without objection on his part, and without any understanding as to 
the terms upon which it should be so used, until October 23, 1899, 
when, at a meeting of the board of directors of the old company, at 
which the appellee was présent, the following resolution, offered by 
Mr. Dorrance, was passed and recorded in the minute book: 

"The matter of récognition of enameling appliances invented by J. W. Ar- 
rott, Jr., and appliance for molding bath tubs invented by J. C. Reed, was 
discussed, and it was agreed that sueh récognition be made on a royalty basis 
satisfaetory to the said J. W. Arrott, Jr., and J. C. Reed." 

There is no évidence that, after the date of this minute, any contract 
or understanding with référence to the said patent, other than that out- 
lined in the minutes above quoted, was ever had between the appellee 
and the old company, or its officers, down to the consolidation into 
the new company, December 31, 1899. Shortly after or shortly prior 
135 F.— 4S 
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to the passage of this resolution, negotiations were commencée! by Ar- 
rottjSr., and Dorrance, with the représentatives of certain other com- 
panies, for the consolidation of ail the companies into the new Com- 
pany, calïed the Standard Sanitary Manufacturing Company, the ap- 
pelant hère. 

During the period of thèse negotiations, certain représentatives of 
the companies with which consolidation was proposed and afterwards 
effected, visited the plant of the old company for the purpose of in- 
spection. The appellant much relies upon the testimony given by two 
or more of thèse représentatives, to the effect that they were shown 
through the enameling department by the appellee, Arrott, Jr., who 
exhibited and explained the enameling process invented by him and 
descanted upon its advantages, but was silent, so they testify, as to any 
claim made by him as to ownership of the patent. Fréquent meetings 
between représentatives of the différent companies were had down to 
the consommation of the consolidation schéma, December 31, 1899, 
when conveyance was made to the new company appellant of the stock 
of the old company, together with its plant, real estate, fîxtures and ail 
patents owned by it. No copy of the instrument of conveyance is ex- 
hibited in the record, but it seems agreed that there was no spécifie 
mention inade of any patents, and certainly not of the patent hère in 
question. In behalf of the appellant, it was testified by Dorrance, who 
with Arrott, St., were the principal owners in the old company, that he, 
Dorrance, had taken out patents at varions times, some of which he 
assigned to the company and others held in his own name until the time 
of the combination, but he considered that they ail passed to the new 
company, and that his understanding was that the patent of Arrott, Jr., 
passed in the same way, notwithstanding that he told the représentatives 
of the othèr companies that the patent to Reçd would not pass. There 
is no statement from Arrott, Sr., as he died before the taking of the 
testimony. 

The claim is made by the appellant, the new company, that a défini- 
tive contract was made between it and James W. Arrott, Jr., by which 
the company acquired the équitable title to the patent in suit. Such 
a contract, of course, must bave been made after December 31, 1899, 
the date of the consolidation, and was in fact alleged to hâve been 
made January 26, 1900. The learned judge of the court below has 
made a fînding of fact as to this alleged contract, as follows : 

"Immediately after the new company commenced business In January, 1900, 
Arrott was (iirected to send one of the patented dredgers tO' the Dawes-Myler 
plant at New Brïghton, Pa., that belng oné of the constituent concerns con- 
stltuting the new company. Thus it was that Arrott came to write the let- 
ter [of January 17th]. It contalns the followlng clause : 'Yours of the 12th 
received, and am pleased to know that the dredger is satlsf actory. I wish 
to State to you simply as a matter of record that the patent on the dredger 
belongs to me and that the Standard Manufacturing Company has given me 
crédit for the invention and made satisfactory arrangemeijts for its use hère. 
I am not, of course, worrying about the action of the hew company in regard 
to such matters, but do not wish the adoption of the dredger in your works 
to mean that I acknowledge the rlght of the Standard Sanitary Manufacturing 
Company to use the same without any considération.' Accprding to the tes- 
timony on behalf of the new company, the alleged contract between It and 
James W. Arrott, Jr., by which the company acquired the équitable title to 
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patent No. 033,941, was entered Into at a meeting of the executive coniniittee 
ot the Company held on January 26, 1900. The witnesses on the part of the 
Company to show the alleged contract are Messrs. Myler, Cribben, Dawes 
îtnd Ahrens. Thèse gentlemen are ail stockholders in the new Company. It 
seems very clear from what thèse witnesses say, that the employment of 
Arrott and Its terms were agreed on before any question was raised in re- 
spect to his patent. His salary was to be the same as that he had previonsly 
received from the old company, with an undeflned further contingent basod 
on the future resuit of the business. Mr. Dawes states: 'After the salar.v 
was fixed up, he asked the question, what was going to be done with référ- 
ence to his patent dredger. Différent members of the committee stated that 
as far as they were concerned he had no patent dredger ; that the dredger 
was a part and parce! of the plant, and had been turned over with the plant 
by the stockholders of the Standard Manufaeturing Company.' And Mr. 
Dawes proceeds to state that a heated conversation followed. It can hardly 
be said that any of the witnesses on behalf of the company testify directly to 
the spécifie terms of an agreement between the company and Arrott in re- 
spect to the patent, but their testimony indieated a bellef on their part tbat 
Arrott had consented to the claim of the company that it had acquired the 
patent by purchase from the old company. Mr. Arrott himself testifies posi- 
tively to the contrary and states that in the interview from flrst to last he 
denied the claim set up by the new company and refused to recognize it. 
It appears from the company's own testimony that a minute of the proceed- 
ings of that meeting was made at the time by Mr. Myler, the secretary of the 
company, and was entered upon the minute book (as of January 20th, 1900). 
That minute is an exhibit in this case offered by each party. So far as it is 
important to this eqntroversy, 1 quote the minute at leugth, to wit: '* * * 
Mr. Charles F. Arrott and James W. Arrott, Jr., then came before the com- 
mittee, and after quite a discussion as to plans, management, etc., of the 
Standard Manufacturing Company, Mr. G. F. Arrott signifled his entire sat- 
isfaction and the committee agreed to enter Into a contract with him at an 
annual salary of $3,600 as manager of the Allegheny Works and a further 
contingent based on the resuit of the business at the said Standard Mfg. 
Go. 's Works. It was then agreed to enter into a contract with Mr. James 
W. Arrott, Jr., as gênerai superintendent of the Allegheny Works, known 
as the Standard Mfg. Go. Works, on a salary of ?3,600 per year, with the same 
nnderstanding as to contingent as with Mr. C. F. Arrott. Further it was the 
gênerai nnderstanding of the members of the executive committee that the 
Standard Sanitary Mfg. Co. own and control, and that the same should be 
transferred to this company, the patents obtained by James W. Arrott, Jr., 
and those in process or already applied for with référence to the dredging 
of enamel. The company's control of thèse patents it is understood is in the 
United States only, and Mr. James W. Arrott, Jr., was advised to this effect. 
* * '* W. A. Myler, Secretary.' This minute in my judgment is décisive 
against the allégations of the company that Mr. Arrott entered into an agree- 
j lient upon which the company relies. It contains in clear terms a mémoran- 
dum of what was agreed on between Arrott and the company In respect to 
his employment. This is the only agreement with him recorded. If there had 
been any such agreement made in respect to his patent as the company al- 
lèges, undoubtedly it would hâve been stated In the minute, which Mr. Myler 
himself testifies contains a correct record of the facts as they occurred at the 
meeting. It will be perceived that the minute merely sets forth what was 
the 'gênerai understanding of the members of the executive committee' In 
respect to the patent, and that Mr. Arrott was so 'advised.' " 

A careful examination of the testimony contained in the record 
convinces us that the learned judge was correct in his finding of 
fact, and that no express contract between Arrott, Jr., and the new 
company, as set up in the answer to the infringement suit and in 
the bill for spécifie performance, was ever made. As équitable title, 
founded upon such alleged contract, is the chief défense in the in- 
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f ringement suit, and the sole ground for the relief sought în the bill 
for spécifie performance, the approval of this finding by the court 
below would dispose of the appeals in both cases before us, were it 
not that it is urged in argument that the appellee was estopped by his 
acts and conduct during the period of the negotiations leading up 
to the consolidation of December 31, 1900, and thereafter denying 
title to the patent in suit in the appellant, or asserting the same in 
himself. Counsel for the appellee dénies the right of appellant to 
rely upon or urge such an estoppel, for the reason that the same was 
not pleaded, either in the défense to the infringement bill or in the 
bill for spécifie performance. We hold, however, that where, in a 
suit in equity as in this case, testimony as to facts, upon which an 
estoppel is contended for, is introduced, not only without objection 
but contentions testimony disputing such facts is produced on the 
other side, the contention for an estoppel may be made at the hear- 
ing without having been pleaded. 

We therefore hâve considered the question, whether the évidence 
in this case discloses facts upon which an estoppel may be predicat- 
ed against the appellee. The contention is, that prior to the con- 
solidation of the old Company in the new, December 31, 1899, and 
during the negotiations for said consolidation, it was assumed be- 
tween the représentatives of other companies than the old Standard 
Company, that ail patents, including appellee's patent for this enam- 
eling process, were to go with the plant and other property to the 
new Company. There was testimony that représentatives of the 
old corapany had dwelt on the importance of this patent as enhan- 
cing the value of what they had to contribute to the new company, 
and there is a gênerai statement by two of the witnesses, that Ar- 
rott, Jr., was présent at some of thèse interviews, where some of 
thèse things were discussed in his présence. We do not find, how- 
ever, that any spécifie occasion is testified to with particularity and 
clearness, to establish the fact that Arrott, Jr., was présent when 
such représentations in regard to his patent going with the other 
property into the new company were made, or that he either as- 
sented thereto, or by his silence intentionally or negligently allowed 
the other parties to the negotiations to believe that such a convey- 
ance was to be made. He himself testifies that he was présent at 
only one interview, and that was the last before the consolidation, 
and that at it nothing was said in regard to the transfer of his 
patent to the new company. We agrée with the learned judge of 
the court below in his finding in this matter. Where an estoppel 
is relied upon, the facts upon which it is based must be proved with 
particularity and précision, and nothing can be supplied by inf erence 
or intendment. 

The same may be said of the testimony introduced by appellant, 
regarding the visit of the committee of three or four persons from 
the other companies to the enameling department, during their in- 
spection of the Works of the Standard Manufacturing Company, 
pending the negotiation for consolidation. The members of the 
committee visited the works, and together were shown through the 
enameling department by the appellee. The testimony of four of 
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them is in the record. They ail say that the appellee explained the 
working of his department to them, and, among other things, the 
patent pneumatic dredger; that the appellee dwelt upon the ad- 
vàntages of this device, but said nothing about his claim to owner- 
ship, and ail united in testifying that they thought, during their in- 
spection, that the patented device belonged to the old company and 
woiild go with its plant to the new company. But none of thèse 
witnesses testify that any statement was made in the présence of the 
appellee, that their understanding was that the patented dredger 
would go with the plant to the new company, and that appellee ex- 
pressly or by silence acquiesced therein, or was in any way re- 
sponsible for this understanding, which, if it existed at ail, probably 
arose from their negotiations with the managing officers of the old 
company. There is no testimony that anything was said in regard 
to the understanding had by thèse représentatives of the other com- 
panies, which required an express assertion of title on his part. 

We are of opinion that this testimony falls short of establishing 
the essential éléments of an estoppel. Ail that occurred between 
the appellee and the members of the visiting committee during their 
tour of inspection, was consistent with the belief on appellee's part 
in his complète ownership of the patent, and with his understanding 
that the use by the old company of the device was pursuant to his 
permission under his agreement with the old company, as evidenced 
by the minute of October 23, 1899. In the absence of expressly 
proved fraud, there can be no estoppel based upon acts or conduct 
of the party sought to be estopped, where such conduct is as con- 
sistent with honest purpose or with an absence of négligence, as 
with their opposites. 

We do not find, therefore, any misrepresentation that could be 
attributed to the appellee, either by express statement or by silence 
under circumstances when he should hâve spoken. Représenta- 
tions made by the managing directors and principal owners of the 
old company, even though they were more explicit than they are 
proved to hâve been, in his absence or without his certain spécifie 
knowledge, could not create an estoppel in favor of the new com- 
pany as against him. If the appellee is estopped at ail to assert his 
title to the patent issued to him, it must be by acts and conduct 
prior to the consolidation and conveyance to the new company, of 
December 31, 1899. Whether the officers of the new company 
thought, or had reason to think, from the représentations of the 
principal owners and directors of the old company, that the patent 
in suit passed to the new company by the gênerai conveyance of 
the old company's property to it, is not material or relevant. If de- 
ceived or disappointed by thèse représentations, their remedy is 
against the old company. 

What occurred between Arrott, Jr., and the new company after 
the consolidation, can hâve a bearing only upon the asserted spécial 
contract between them. This spécial contract, as we hâve seen, 
was the gravamen of the défense to the suit for infringement, and 
the basis for the title set up in the bill for spécifie performance, and 
we hâve indicated our agreement with the learned judge of the 
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court below, in his finding ôf fact that no such contract existed. 
We do not find, however,: that there is any évidence of conduct on 
the part of Arrott, Jr., after the consolidation, as is contended by the 
appellant, that is inconsistent with the assertion of his title to the 
patent in suit. We hâve seen in his letter of the l?th of January, 
to Mr. Dawes, one of the directors of the new company, as aiso in 
his letter of the 26th of January to his father, communicated to Mr. 
Aherns, and from his own testimony, that he emphatically, by writ- 
ing and speech, asserted his ownership of the patent, and denied the 
right of the old company to transfer the same to the new. 

Appellants contend that, whatever may be the conclusion as to 
their right to a conveyance of the title to the patent, or of their 
équitable ownership therein, there was an implied irrévocable li- 
cense in the old company to use the device of the said patent, result- 
ing from the facts and circumstances attending the making and per- 
fection of the invention, the issuance of the patent therefor, and 
the relations existing between the old company and the appellee as 
a stockholder and ofiicerthereof. No issue of license, irrévocable 
or otherwise, was raised by the pleadings in either case. In both 
the infringernent suit and the bill for spécifie performance, the 
case of appellant was put, as we hâve seen, distinctly upon one 
ground, and that was the alleged équitable ownership of the patent, 
and upon that issue complainant and défendant went to proofs and 
to hearing. But the question thus mooted could not under any cir- 
cumstances be determined in favor of the appellant. The évidence 
is undisputed of the contract of October 23, 1899, by which it was 
agreed that the old company recognized the title of the appellee to 
his patent, and would pay a satisfactory royalty to him for a license 
to use the same. No implied contract of license, arising from the 
circumstances under which the patent was taken out and the rela- 
tions of the parties, can be set up in the face of a proved spécial con- 
tract of license. The contract, evidenced by the minute of October 
23d, fixed the relations of the parties, and absolutely removes ail 
ground upon which the implication of a license could be raised. 
The reciprocal rights and obligations of the old company and of the 
appellee, with référence to the patent in suit, hâve been established 
by this voluntary contractual act. The license so granted is person- 
al in its nature, and unassignable, no intent being shown in the con- 
tract chat it should be otherwise. The appellants hâve apparently 
recognized this, as well as the unassignability of an implied con- 
tract, and instead of proceeding to make a satisfactory arrangement 
for themselves with the appellee for the use of his patent, hâve en- 
deavored, both in the infringement suit and in the bill for spécifie 
performance, to set up an équitable title, which they no doubt hon- 
estly believed they had derived from the old company. 

The decrees of the court below in both cases are afïirmed. 
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THOMSOX-HOUSTON ELEOTKIC CO. v. BLACK RIVER TRACTION CO 
iClrcult Court of Appeals, Second Circuit. January 23, 1905.) 

No. 23. 

1. Patents— Construction of Claims of Reissub. 

Where chilms of a patent were eonstrued to inelude by implication an 
élément not expressly claimed tlierein, but vvhicb was described and 
shown in the spccifleation and drawiugs, and. as so eonstrued, held an- 
ticipated, and, to avoid the elïeet of such décisions, the patentée applied 
for and %yas gi'anted a reissue on a new spécification, whicli expressly 
disclalmed such élément, it should not be read into the claims of the new 
patent, although they are in terms substantially lilte those of the old, 
but the courts should, if possible, adopt the construction placed on them 
by the patentée and the Patent Office giving effect to the disclaimer. 

2. SAME— SUBCOMBINATION. 

A patentée of a combination may also obtain a patent on a divislonal 
application for a subcombinatlon of sonie of the same éléments if new and 
useful in Itself, or in connection with prevlously known means or devices 
neeessary to make the whole an operative machine or structure. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 27-29.] 

3. Same— Reissïte^-Validity. 

Even though the changes in description in the spécification of a reissued 
patent are not material, and the claims are identical with some of those 
of the original patent, such facts do not impeach their validity. 

4. Same— INFRINGEMENT— Teavbling Contact fob Electric Railwats. 

The Van Depoele reissued patent, No. 11,872 (original No. 495,443), for 
a traveling contact for electric railways, eovers a novel and useful com- 
bination, and discloses Invention. Also held Infringed. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

For opinion below, see 124 Fed. 495. 

Frederick H. Betts, for appellant. 
John R. Bennett, for appellee. 

Before WALLACE, Circuit Judge, and WHEELER and HAZEL, 
District Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree dis- 
missing the bill of complaint in an action for the infringement of re- 
issued letters patent No. 11,873 to Thomson-Houston Electric Com- 
pany, assignée of Charles J. Van Depoele, granted November 13, 1900. 
It was decided by the court below that the reissue was void, apong oth- 
er reasons, because the invention described and claimed therein had 
been described and claimed by Van Depoele in letters patent No. 434,- 
695, granted to him April 1, 1890, and previously to the patent of which 
the patent in suit is the reissue. The original patent, No. 495,443, was 
granted April 11, 1893, upon an application by Van Depoele filed March 
12, 1887, and is for "traveling contact for electric railways." 

The questions which hâve been argued upon this appeal are whether 
the reissued patent is void because the invention claimed therein had 
been patented by Van Depoele previously to the issue of the original 
letters patent, whether there was any statutory ground for a reissue, 
and whether the reissue is not for the sam'e invention as the original. 
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The invention of Van Depoele described in the original patent relates 
to improvements in tlie class of electric railways in which a suspended 
conductor is used to convey the working current, and a traveling con- 
tact is carried by the car for taking ofï the current and operating the 
motor for propelling the car, the return circuit being completed through 
the rails; and the invention consists generally in a combination with 
a supply conductor, suspended above the track and line of travel of the 
car, of devices carried by the car &o as to form a unitary structure there- 
with, of which the principal are a contact device, and devices employed 
for maintaining it in traveling contact with the conductor. Thèse con- 
sist of a contact device carried at the end of a contact arm, a contact 
arm hinged and connected with thé car so as to bridge the space be- 
tween the car and the conductor, and moving freely both vertically and 
laterally, and a tension device operating upon the hinged arm so as to 
maintain constant upward pressure and keep the contact device in prop- 
er engagement with the conductor. As described in the spécification 
and shown in the drawings, the contact device is a grooved wheel, car- 
ried at the end of the contact arm which approaches the conductor, 
and arranged to rotate thereon. The arm is mounted upon a post upon 
the top of the car, and hinged and pivoted upon the post so as to be 
capable of swinging both vertically and horizontally through considér- 
able arcs, and is of a length that will place the contact wheel about over 
the rear wheels of the car; and the tension device is attached to the 
short end of the arm, and régulâtes the movement of the arm by pulling 
and holding that end down and pressing the long end upward to bring 
the grooved wheel into engagement with the under side of the con- 
ductor. The tension device is thus described in the spécification : 

"To the lower end of the arm, F, Is attached a sprlng. G, to the lower ei- 
tremity of which is secured a cord which passes downward through suitable 
grooves or over suitable rollers, and is provided with a weight, H, which 
serves to hold the spring down and keep the contact wheel, E, always pressed 
up against the under side of the conductor, D, at the same time the sprlng 
wlll Instantly yield to allow the wheel to pass under the swltches or any ob- 
struction. Being held in positioil by the weight, the motorman can at any 
time lower the contact wheel by ralsing the same, renderlng the arrangement 
very convenient for many reasons." 

The patent contained 16 claims, of which for présent purposes it is 
necessary to refer only to the foUowing : 

"(4) The combination of a car, an overhead conductor above the car, a 
contact device mabing underneath contact with the conductor, and an arm 
upon the car movable upon both a vertical and a transverse axis and carry- 
ing the contact device." 

In Thomson-Houston Electric Company v. Union Railway Co., 86 
Fed. 636, 30 C. C. A. 313, it was decided that claim 4 was void because 
the invention therein specified had previously been described and claimed 
in the patent granted Van Depoele (No. 424,695) on April 1, 1890. In 
Thomson-Hlouston Electric Co. v. Jeffrey Manufacturing Ce, 101 Fed. 
121, 41 C. C. A. 247, the Circuit Court of Appeals for the Sixth Circuit 
reached the same conclusion. 

The patent of April 1, 1890, was for "suspended switch and traveling 
contact for electric railways." The invention therein described consist- 
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ed of certain devices and their relative arrangements by means of which 
a contact device carried by a rod or pôle extending from the car and 
pressed upwardly into contact with the conductor is switched from one 
line to another correspondingly with the vehicle. It contained 35 
claims, a number of which were for a combination between the switches 
and the traveling contact devices, and a number were for a combination 
of the traveling contact devices irrespective of the switches. The de- 
scription of the devices comprising the unitary structure of the travel- 
ing contact was practically identical with that in the patent granted 
April 11, 1893, and the drawings illustrating the same were identical. 

Subséquent to the décisions referred to, and on September 28, 1900, 
the complainant applied for the reissued patent now in suit. The 
spécification omits descriptive matter contained in the spécification of 
the original, and contains new matter by way of disclaimer. Instead 
of the detailed description of the spring and weight which has been 
quoted, the new spécification reads as follows : 

"To the lower end of the arm, F, Is attached a sultable tension device ; but 
as the particular form and arrangement of this tension device are not essen- 
tial to the présent device, It need not be further descrlbed." 

It contains also the following disclaimer : 

"The combination with the contact carrylng arm of a welghted spring, or 
of a weight and spring, as the spécial means for holding the contact arm 
pressed upward, and enabllng the motorman to lower the contact wheel, are 
not claiined herein, because thls spécial improvement has been claimed already 
in the patent No. 424,695, dated Aprll 1, 1890, which was Issued as a division 
of this application. Nor Is there claimed herein the so arranging of the 
weight or spring (as by causing It to work through sultable grooves or rollers 
arranged In the car roof) as to tend to cause the arm to assume a normal 
central position, or one parallel with the longitudinal center of the car, as 
that has also been claimed already in the said dlvisional patent No. 424,69.5, 
being an arrangement which Is of especial value only in comiection with the 
«witches to which said dlvisional patent more particularly relates. In the 
présent application no spécial form or arrangement of tension device is essen- 
tial to or a part of the invention claimed." 

The claims are as follows: 

" (1) In an electric railway, the combination of a car, an overhead conductor 
above the car, an upwardly extending and laterally swinging arm mounted 
on the roof of the car, and carrylng a contact device at its free end, and 
niaking underneath contact with the conductor, substantially as described. 
(2) In an electric railway, the combination of a car, an electric overhead con- 
ductor above the car and parallel with the line of travel, an upwardly ex- 
tending trailing arm carrylng a contact device at its free end, adapted to make 
underneath contact with the conductor, said arm being supported on the car 
on vertical and transverse axes, so as to permit said contact device to follow 
the position of the conductor, notwithstanding the great variations of height 
and of latéral displacement thereof, substantially as described." 

The question whether the inventions of the two claims had been pat- 
ented previously to the original patent dépends upon the construction 
which is to be given to thèse claims. It was the purpose of the reissue 
so to modify some of the claims of the original patent that they should 
no longer specify the same invention claimed in the patent granted to 
Van Depoele April 1, 1890. Although in daim 4 of the original patent 
the tension devices were not in terms an élément of the claim, it was 
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held by this court in Tbomson-Houston Electric Company v. Union 
Raiiway Co., 86 Fed. 636, 30 C. C. A. 313, that the device was ah élé- 
ment of the claim by implication, and for that reason that it was for 
the same invention which was covered by some of the claims of the 
patent of April 1, 1890. It seems to us quite clear that the object of the 
reissue has been efïectually accomplished. The combination of the claims 
is by their terms one of which the four éléments are the overhead con- 
ductor, the car, the swinging arm, the contact device proper, and thèse 
four éléments alone. The omission in the reissue of the detailed de- 
scription of the tension device in the original patent, and the disclaimer 
inserted in the reissue by way of abundant caution, are to be given due 
effect in determining the meaning and correct construction of the 
claims ; and the claims are to be read in the light of the extrinsic facts 
surrounding their allowance by the Patent Office. Having been ap- 
plied for and allowed expressly to differentiate them from some of the 
claims of the patent of April 1, 1890, the proceeding in the Patent Office 
would be a nugatory one if they are to be read as meaning to specify 
the identical invention claimed in the original patent. When the 
meaning of a grant or other document is so clearly deducible from its 
language as not to be capable of différent interprétations, the construc- 
tion which the parties to it hâve themselves placed upon it is of no as- 
sistance in its construction by a court; but when there is room for 
différent interprétation the construction which the parties hâve placed 
upon its meaning is of persuasive, and often of controlling, force. It 
is true that it is to be inferred that neither the Commissioner of Patents 
nor the patentée contemplated the insertion of claims in the original 
patent which would be worthless because the inventions had been previ- 
ously patented ; but whçn the original was granted the attention of the 
parties to the gfant had not been called to the question of the possible 
identity of some of the claims, and, owing to the différence of phrase- 
ology, the possibility of identity would naturally escape their attention. 
When, however, the reissue was granted, this question was specifically 
presented to their attention, and the construction which they bave placed 
upon the meaning of the new claims is so definite and unmistakable 
that it must prevail in determining what construction the court should 
place upon them if their meaning is open to doubt. In view of thèse 
considérations, we are not constrained to décide that the new claims are. 
in substance, identical with claim 4 and other similar claims of the 
original ; and, notwithstanding this court in its previous décision was 
of the opinion that claims in the original patent which did not in terms 
include the tension device as an élément did include it by implication, 
we are not constrained to place the same meaning upon claims in the 
reissue which may be phrased substantially like some of the claims in 
the original. 

The learned judge who heard the cause in the court below placed bis 
décision mainly upon the effect which he deemed should be given to the 
décision of this court in the Union Raiiway Company Case, and was 
of the opinion that, because in that case this court had considered the 
tension device to be an élément of the fourth claim of the original pat- 
ent, it should also be considered an élément of the claims of the re- 
issue. 
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If the combination now claimed was new and useful, Van Depoele 
was entitled to make a claim for it, as for a subcombination, notwith- 
standing additional means may hâve been necessary to place the spé- 
cifie parts in co-operative relations with the overhead conductor to efïect 
a travehng contact. As the means for doing this are described in the 
patent, and as at the date of the patent tension devices of varions kinds 
for maintaining the normal relations between the contact device and the 
overhead conductor were well known in the art, it was unnecessary to 
specify thèse means in the claims. Thus the exact combination of 
Van Depoele, except a spring or weight, and with a magnet substituted 
therefor, had been described before the original patent issued, but sub- 
séquent to the application therefor, in the Hunter patent. No. 444,556. 
In the patent to Parrish and Munn of April 22, 1884, a tension device 
for producing an effectuai and yielding engagement between the over- 
head conductor and the contact device, consi.sting of a swinging arm 
mounted upon the top of a car, the co-ordinated devices being designed 
for the transmission of an electric current through the swinging arm, 
had been described. Thèse tension devices were springs carried by braces 
cxtending from the post on which the swinging arm was mounted to 
the swinging arm. In the patent to Atwood of August 26, 1890, a 
contact support is described which consists of an arm that is in itself 
a spring. 

Many subcombinations, although new, are not useful, except to per- 
form their appropriate functions in the machine of which they are a 
part. The description in the patent of the whole machine, and of the 
means or mode by which the subcombination is brought into co-opera- 
tive relation with the other parts, usually indicates how the subcom- 
bination may effect a useful resuit. When this is so, the combination 
need not be operative alone, because (to use the language of Mr. 
Walker) "utility is justly ascribed to things which hâve their use in 
co-operating with other things to perform a useful work." In Taylor 
V. Sawyer Spindle Co., 75 Fed. 301, 309, 23 C. C. A. 203, in considering 
the objection that the claims by themselves were void because not com- 
posing an operative mechanism, the court said: 

"The law upon this snbject Is too well settled to be open for discu.ssion. 
A patentée is not required to claim the cntire machine in eaeh claim. Each 
of the claims at issue is for a complète combination of the spindle and its 
supporting tube and devices, and there was no necesslty for expressing in 
terms the devices for revolving the spindle. Any appropriate means for 
operating It will be understood. The omission of the sleeve wheel does not 
affect the validity of either of the claims, which belong to that class where 
référence may be made to the spécification to supply in a claim what is plain 
to any one skilled in the art." 

The language of Mr. Justice Bradley in Loom Co. v. Higgins, 105 
U. S. 685, 586, 26 L. Ed. 1177, is in point: 

"If a mechanical engineer invents an improvement upon any of the appen- 
dages of a steam engine, such as the valve gear, the condenser, the steam 
chest, the walking beam, the parallel motion, or what not, he is not obliged, 
in order to make himself understood, to describe the engine, nor the partlcu- 
lar appeudage to which the improvement refers, nor its mode of connection 
vi'ith the principal machine. Thèse are already familiar to others skilled in 
that kind of macbinery. He may begin at the point where bis invention be- 
gins, and describe what he bas made that is new, and what it replaces of the 
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oia. That which Is common and well known Is as if it were written out In the 
patent and delineated in the drawlngs." 

In Thomson-Houston Electric Co. v. Elmira Railway Co., 71 Fed. 
396, 405, 18 C. C. A. 145, 154, this court used this language: 

"There may be subcomblnatlons in a macblne which are new and useful, 
and operate conjointly to perform some subordinate function. Such a sub- 
combination, if not patented by a claim, might be appropriated by aiiother 
without infrlnging a patent for the machine. Being for a difCerent invention, 
it is the proper subject of a distinct patent." 

The court was considering a case in which distinct patents had by the 
action of the Patent Office been carved out of one application, and it is 
obvious that the court did not mean to say that the subordinate in- 
vention could always be the subject of a distinct patent In another 
part of the opinion the court said: 

"An Inventor, by describing an invention in a patent granted to him, does 
not necessarily preclude himself from pateuting it subsequently. His omis- 
sion to daim what he deseribed may operate as a disclaimer, or an abandon- 
ment of the matter not claimed, but it bas no such efCect when it appears that 
the matter thus deseribed, but not claimed, was the subject of a pending 
application in the Patent Oflace by him for another patent." 

The original patent in the présent case was a division of the appli- 
cation for the patent to Van Depoele of April 1, 1890, required by 
the Patent Office; consequently the description of the unitary 
structure or mechanism of the original patent, together with claims 
for combinations embracing the whole structure or apparatus, or 
combinations of the éléments of the reissue with additional élé- 
ments, such as the tension device, did not work an abandonment 
or disclaimer of the combination specified in the reissue. Suffolk 
Co. V. Hayden, 3 Wall. 815, 18 L. Ed. 76 ; Barbed Wire Case, 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154. Holding, as we do, that 
the tension device is not an élément of the claims of the reissue, 
it is plain that the invention of those claims had not been patented 
previously to the original patent, because in none of the claims of 
the patent of April 1, 1890, was there one for a combination of the 
éléments now claimed which did not also specify a tension device 
as an élément. 

The question of the noyelty and utility of the inventions specified 
, in the claims of the reissue was not greatly discussed in the argu- 
ment at bar, but has been considered in the briefs of counsel. For 
the reasons we hâve stated, their utility cannot be impeached. 
They are useful because they are for subcombinations which are 
capable of doing useful work in the machine or structure of which 
they are a part. We hâve carefuUy examined the proofs in the rec- 
ord which bear upon the question of the novelty of the combination 
of the claims. We find nowhere in the prior art a combination be- 
tween such an overhead conducting wire, underrunning grooved 
wheel contact device, and swinging arm mounted upon the car as 
are deseribed in the patent. The swinging arm was old ; the over- 
head wire in practically the same substantial arrangement with the 
tracks was old ; a grooved contact wheel, but so mounted as to run 
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upon a track beneath the car, was old; and, as has been shown, 
tension devices to hold contact devices in engagement with con- 
ductors were old. But the history of the prior and subséquent art 
shows that Van Depoele devised a construction and arrangement 
of thèse parts such as others seeking to accompHsh the same resuit 
had failed to conceive. As this court pointed out in Thomson- 
Houston Electric Company v. Kelsey Electric Railway Specialty 
Company, 75 Eed. 1006, 22 C. C. A. 1, Van Depoele's combination 
of devices proved to be one of great utility, and which superseded 
pre-existing attempts at trolley road equipment. Considered with 
respect to the devices of the combinations now claimed, the nearest 
approximation to the inventions is shown in the patent to Parrish 
and Munn, to which we hâve referred. That patent shows an over- 
head conducting wire located above each of the rails of the track, 
and an arm mounted upon the car so as to swing vertically and lat- 
erally. But it shows no grooved contact wheel, and, indeed, it has 
no distinct contact device, the arm being a straight rod, which of 
itself is the conducting arm. The patentées in a later patent de- 
scribe a friction plate attached to the end of the arm as an improved 
means of contact between the arm and the overhead wire. In nei- 
ther patent is there shown an underrunning contact device, the parts 
being arranged for an overrunning contact between the arm and 
the conducting wire. The mechanism of thèse patents was designed 
for use in a System of train signaling, and, while it contains what 
in gênerai terms are the devices of the présent combination, the 
devices are so essentially différent in construction and arrangement 
as hardly to afïord a suggestion of value for use in supplying the 
operating current in a trolley system. What Van Depoele did was 
something more than a mère mechanical adaptation of the several 
parts. He was the first to point out to the inventors in this branch 
of the electrical art how modifications of construction and arrange- 
ment could be introduced which would substitute success for failure. 
The question next arises whether the inventions of the two claims 
are différent from any which were described and intended to be 
claimed in the original. That the invention was described in the 
original cannot well be questioned. It was also claimed in the orig- 
inal in terms, but the court in the Union Railway Co. Case modified 
the claims as expressed by incorporating a tension device into them 
by implication. The court did not express any opinion that the 
claim was void upon its face, and the opinion apparently proceeded 
upon the reasoning that, as there would be no combination between 
the parts without a suitable tension device, and as it was the com- 
bination which was claimed, the tension device was to be deemed 
incorporated into the claims, notwithstanding it was not in terms jn- 
cluded, applying the rule which is found, among other authorities, 
în Hartshorn v, Saginaw Barrel Co., 119 U. S. 678, 7 Sup. Ct. 421, 
30 L. Ed. 539, and Consolidated Roller Mill Co. v. Walker, 138 U. 
S. 124, 133, 11 Sup. Ct. 292, 34 L. Ed. 920. We are not now called 
upon either to question or to reaffirm the correctness of that déci- 
sion. It suffices for présent purposes that the patentée not only 
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described the same invention as is described in the reissue (with an 
amplification now omitted as to the détails of construction and ar- 
rangement of the tension device), but also endeavored to claim the 
combination now claimed. Unless a reissue is invalid because 
unimportant changes are made in the descriptive matter and the 
language of the claims so as to express beyond any chance of mis- 
apprehension what the patentée intended to daim in the original, 
there is nothing to militate against the présent reissue. It is urged 
for the appellee that there was no statutory ground for a reissue, 
because the spécification for the original was not in any sensé de- 
fective. If it should be conceded that the changes in the description 
of the reissue are of no materiality, and that the claims are identi- 
cally such as some of the claims of the original, the circumstance 
would not impeach their validity. In many cases where the new 
claims in a reissue hâve been held invalid, the claims repeated from 
the original hâve been sustained. It sufficès to refer to Gage v. 
Herring, 107 U. S. 640, 2 Sup. Ct. 819, 27 L. Ed. 601 ; Mahn v. Har- 
wood, 112 U. S. 354, 6 Sup. Ct. 451, 28 L. Ed. 665. A patentée who 
reissues his patent for the purpose of correcting a clérical error or 
improving the phraseology of his description may do what is un- 
necessary, but the public are not injured. Although the commis- 
sioner exceeds his statutory authority by granting a reissue for an 
invention which was not described or intended to be claimed in the 
original patent, he does not do so by permitting a change in the 
phraseology for the purpose of defining more perfectly what was 
described and claimed in the original. When patents were issued 
by the Secretary of State "it was held that the power to correct a 
mistake resided in that ofïicer, irrespective of the statute. Grant 
V. Raymond, 6 Pet. 243, 8 L. Ed. 376. By the laws creating the of- 
fice of Commissioner of Patents, and transferring to the Secretary 
of the Interior the power previously exercised by the Secretary of 
State, it has devolved upon the commissionéi" to superintend, exé- 
cute, and perform ail acts respecting the granting and issuing of 
patents, subject to revision by the Secretary of the Interior. Orig- 
inal power was conferred upon him to grant reissue by permissive 
language. By the act of July 8, 1870 (16 Stat. 205, c. 230), the per- 
missive words were substituted by the mandatory words of the 
statute as it now exists. It is the efïect of this législation to dele- 
gate to the commissioner, subject to the interposition of the Secre- 
tary of the Interior, ail those acts with respect to the issuing of pat- 
ents which originally devolved upon the Secretary of State. If the 
claims in a reissue are valid which were contained in the original 
notwithstanding its new claims are invalid, it would seem to fol- 
low that, where there are no new claims in the reissue ail the claims 
should be valid, although in attempting to correct a mistake the 
commissioner has donc nothing more than to introduce unimpor- 
tant changes into the description. 

No question has been raised as to any lâches upon the part of the 
complainant in obtaining the feissue, and infringement by the de- 
fendant is not contested. If the reissue is not invalid, and the in- 
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ventions of the claim were not covered by the claims of the patent 
of April 1, 1890, the complainant is entitled to a decree for an in- 
junction and accounting. 

The decree of the court below is reversed, with costs, and with 
instructions to decree conformably with this opinion. 



PRESS PUB. CO. V. WESÏINGIIOUSE MACHINE CO. 

(Circuit Court of Appeals, Third Circuit. February 24, 1905.) 

No. 49. 

1. Patents— Anticipation— Regulator foe Gas ilngines. 

The Westingliouse and Ruud patent, No. 583,585, ciaims 12 and 18 for 
a device for controiling and reguiating the opération of gas engines, wbich 
may be adjusted at will to admit différent proportions of air and gas to 
the mixing cbamber, and also by means of a governor automatically 
régulâtes the quantity of the mixture fed to the eugiue, are void for an- 
ticipation, especiaily by the Hirsch patent granted in 1804. 

2. Same. 

Claims for a patent for a device for regulating both the quality of the 
mixture of air and gas in a gas engine, and the quantity of the mixture 
supplied to the engine, which would otherwise be void for anticipation, 
are not saved by including In the oombination some one of the old 
forms of automatic governor to actuate the quantity regulating valve, 
vchich is too obvions a step In the art to involve invention, such valves 
having been long in use for the same purpose on steam engines. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

For opinion below, see 127 Fed. 823. 

L. P. Whitaker, for appellant. 

Thomas W. Bakewell and J. Snowden Bell, for appellee, 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
Circuit Court for the Western District of Pennsylvania, in a suit in 
equity brought by the Westinghouse Machine Company, the appellee, 
against the Press Publishing Company, the appellant, charging in- 
fringement of claims 2, 12 and 18 of patent No. 583,585, granted June 
1, 1897, to George Westinghouse, Jr., and Edwin Ruud, and by them 
assigned to complainant, for "means for controiling and regulating the 
opération of gas-engines." 

The défenses were noninfringement and invalidity of the patent. 
Both of thèse défenses were disallowed in the court below, and the pat- 
ent sustained and declared valid as to claims 12 and 18, and the défend- 
ant decreed to hâve infringed the same. The second claim of the said 
letters patent was declared to be invalid. The patentées, in the spécifi- 
cations of the patent, thus describe the object of their invention : 

"The object of our Invention is to provide improved means for controiling 
and regulating the opération of gas-engines ; and to this end it consists in a 
novel regulating apparatus for effectiug a mixture of the air and other gases 
and varying the capaclty of or entlrely closing the supply passage or passages 
through which air and other gases are supplied to the cylinder or cylinders of 



768 135 FEDERAL ubpoutee. 

a gas-englne, whereby the mlngling of the gases may be efEected and the quan- 
tlty and relative proportions of the air and other gases may be varied, and 
In certalù combinatlons and features of construction, ail as hereinafter fu,lly 
set forth." 

The proportions of air and other gases is regulated by a horizontal 
rotation by hand of thç two sections of a valve, in one of which is the 
air port and in the other the gas port. The spécifications thus speak 
of the régulation of the quantity of the mixture of air and gas admitted 
to the cylinder : 

"Indepeudent of the rotative adjustment of the valves the quantity of air 
and other gases will be controlled by the longitudinal movement of the valves, 
however such movement may be effected, without varying the proportions of 
the air and other gases. When longitudinal movement of the valves is con- 
trolled by means of an automatle governor, the supply of air and other gases 
will be regulated by and in accordance wlth the speed of the motor and ac- 
cording to the quantity required; but at any time and Independent of the 
opérations of the governor the proportions of the air and other gases may be 
varied by the movement of the sliding plates 36 and 46. 

"So (ar as the rotary adjustment of the valves 8 and 11 Is concerned — that 
Is, the adjustment by which the proportions of the air and other gases are 
regulated — ^the valves 8 and 11 operate as two separate valves, but in their 
longitudinal adjustment they operate and move together in the same manner 
as a single piston-valve. The dividing of the two valves or their formation 
in two separately-adjustable parts is for the purpose of varying the relative 
proportions of the air and gases, but without such division they form a single 
throttUng and mixing valve, whereby the quantity of air and other gases is 
controlled, and their mixture Is effected before passing to the cylinder or 
combustion-chamber of the motor." 

Claims 2, 12 and 18, the only ones with which we are hère concerned, 

are as follows : 

"(2) In a regulating deviee for controUing the supply of air and other 
gases to a gas-engine, the combination, with air and gas supply passages, of 
a valve deviee eontrolling the air and gas supply ports, or passages, which is 
adapted to be adjusted in one direction to vary the quantity of air and other 
gases and in another direction to vary the proportions of the air and other 
gases, substantially as set forth. 

"(12) In a regulating deviee for eontrolling the supply of air and other 
gases to a gas-engine, the combination, with air and gas supply passages, of a 
valve deviee eontrolling the air and gas supply ports, or passages, which is 
adapted to be adjusted in one direction to vary the proportions of the air and 
other gases, and in another direction by means of a governor to vary the 
quantity only of the air and other gases, substantially as set forth. 

* * * • Ht * •* « * 

"(18) In a regulating deviee for eontrolling the supply of air and other gases 
to a gas-engine, the combination, with air and gas supply passages, of a 
valve mechanism, eontrolling the air and gas supply ports, or passages, which 
is adapted to be adjusted to regulate the proportions of the air and other 
gases, and which is operative by a governor to vary the quantity of air and 
other gases admitted to the engine without variation of the proportions, sub- 
stantially as set forth." 

The leamed judge of the court below, with his usual clearness, thus 
explains the opération of this class of governing devices : 

"Proper relative proportions of gas and air are the essentlals to obtalning 
quality and on quality dépend proper explosive results and economy of opéra- 
tion. The other Is the feeding of such a proper quantity of such quality and 
no more as shall meet power operative requlrements. The conditions affecting 
thèse essentlals of quality and quantity are variable and therefore necessitate 
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the use of adjustable controlUng factors. Thus as affecting quality dif- 
férent gnses vary in klnd, as natural, artiflclal or producer gases; natural 
gases differ from each other and while received from a single source of supply 
will vary froin time to time; température, pressure and other factors also 
afEeet quality. Thèse factors ail require a différent proportionate adjust- 
ment of gas wlth air in order to obtain the quality of mixture essential to 
maximum efflcieney. The demands for sueh proportionate changes are so 
instant that they should be made whlle the engine is running and the vari- 
ation of power requirement is so rapid that an automatic means for increas- 
ing and decreasing the fuel supply is required. Such a unitary adjustable 
mechanism is shown in the patent in suit. Briefly stated the mechanism is 
such that it contrôla the respective quantity of gas and air admitted through 
separate ports by horizontally rotating independently of each other two sec- 
tions of a valve, and thereby narrowing the wldth of such air and gas port 
openings. Thls rotating action affects the relative proportions of air and gas, 
since each valve section is independent of the other, and so permlts individual 
sectional rotary movement. But thèse valve sections are adapted to a vertical 
conjoint, synchronous movement which vertically narrows both the air and 
gas openings at the same time and so increases or deereases the quantity 
fed to the engine without afCectIng the quality of the mixture. This vertical 
movement of the valve Is efCected by a governor of the ordinary type, so ad- 
justed that as the speed of the engine increases the quantity fed is diminished, 
and vice versa. The device is well described by one of respondent's wlt- 
n esses who says: The controlUng and regulating device of the patent in suit 
affords means whereby the separate and independent supply of the constitu- 
ents of the mixture, that is, the air and gas, may be so controlled and regulat- 
ed that any desired proportion of thèse constituants may be established to 
form a desired character of explosive mixture and thereafter the quantity of 
the constituants may be controlled or regulated according to the load upon the 
engine, without varying the established proportions of the constituents. The 
first of thèse controlUng adjustments is regulated by hand, the second, by a 
governor performing in this connection the usual office of a governor." 

That a unitary valye device for regulating the proportions of gas and 
air in the mixture to be admitted to the cylinder by one movement, and 
also for regulating the quantity of mixture of gas and air fed to the 
engine by another, without aflfecting the proportions of gas and air in 
the mixture, was in the art at the date of the patent in suit, seems to 
bave been admitted by the court below in its decree, declaring invalid 
the second claim of the patent. In its opinion, the court said : 

"We are, however, of opinion that the second claim is invalid. Read literal- 
ly, it is conceded that in view of the disclosure of the Foulis patent, such 
must be the case." 

No appeal has been taken by the complainant below from this part 
of the decree, and we must assume that the invalidity of this broad claim 
is acquiesced in, and that no patent monopoly for a combination with 
air and gas supply passages, of a valve device controlling the air and 
gas supply ports or passages, adapted to be adjusted in one direction 
to vary the quantity of air and other gases, and in another direction to 
vary the proportions of the air and other gases, can be claimed. 
Claims 13 and 18, which are substantially the same, are only less broad 
than claim 2, by reason of the requirement that the régulation or vary- 
ing of the quantity of gas and air, as broadly claimed in claim Z, shall 
be by means of a "governor" ; otherwise, the claims are identical with 
the admittedly invalid claim 2. Upon this feature, then, must dépend 
the validity of claims 13 and 18 of the patent. 

It cannot escape attention that the spécifications of the patent, 
135 F.— 49 
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above quoted, place no emphasis on the use of a governor for regu- 
lating the movement of the quantitative valve, but make the dis- 
tinguishing features of the invention the control of the proportions 
pf the mixture of air and gas by one movement, and of the quân- 
tity thereof by another, "however such movement inay be effected, 
without varying the proportions of the air and other gases." The 
spécifications refer to the use of a governor a.'j one well-known 
means of regulating valve movement. That the second, out of the 
18 daims of the patent, covers broadly thèse two horizontal and 
longitudinal movements for regulating proportion and quantity, 
withoiit référence to any particular means of adjusting the longi- 
tudinal movement, confirms this view of the essential features of 
the combination, as to which invention was asserted. That the old 
device of an automatic governor, to regulate the opening in a steam 
valve, isalso old in the art of gas engine valves, we think is shown 
with sufHcient clearness by the évidence in this record. 

Claim 2 was declared invalid by the court below, expressly upon 
the référence to the British patent to Foulis, one of the patents 
shown in the record hère by appellant to support its claim of antici- 
pation. "That patent," says the court, "shows a valve adapted (if 
combined with proper controlling mechanism) to providé the qual- 
ity and regulate the quantity of air-gas mixture supplied to a gas en- 
gine. Thus one of complainant's experts says it shows 'a valve 
for controlling the air and gas supply, which is adapted to be ad- 
justed in one direction to vary the proportions of the air and gas, 
and in another direction to vary the quantity only of the air and 
gas' ; the other describes it as containing 'air and gas passages and 
a valve mechanism adapted to be adjusted in one direction to vary 
the proportions of air and gas and movable in another direction to 
vary the quantity of the air and gases passing through it.' " Not- 
withstanding this, says the court, "when it conies to the control of 
the vertical movement, which in the complainant's device is through 
a co-acting governor, * * * -we find such controlling appliance 
is not disclosed in the Foulis device or any such combination 
shown." 

We may accept this as true, and still not concède that claims 12 
and 18, by claiming the combination described in daim 2, only, 
when the mechanism for regulating the supply of air and gas is 
controlled by an automatic governor, are rendered valid. No spé- 
cial form of governor is defined, and the claim is therefore broad 
enough to cover any automatic governing device. The centrifugal 
or bail governor, illustrated in the drawings of the patent, is, as we 
hâve said, one of the oldest of thèse governors, as used to regulate 
the supply of steam to a stationary engine. The record also dis- 
closes the use of such a governor in gas engines precisely in the 
manner in which it is shown to be used in the patent in suit, notably 
in the "Fletcher," the "Drysdale," and."Hirsch" patents. Thèse 
patents are not ref erred to by the court below in its opinion, but we 
think they hâve an immédiate bearing upon the validity of the 
claims in question. The patent to Hirsch was issued in 1894. In it 
is shown a valve device in which the air and gas inlets are sep- 
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arately controlled and adjusted by a rotary hand movement, thus 
regulating the proportion of air and gas, and'the quantity of mix- 
ture fed to the engine is controlled by a vertical adjustment, regu- 
lated by a centrifugal goverrior mounted upon the stem of the 
valve, as in the patent in suit. We think the "Hirsch" patent is a 
clear anticipation of the whole combination of the 12th and 18th 
claims of the patent in suit. In the drawings, spécifications and 
claims of that patent, we hâve the éléments of the combination as 
set forth in the 12th and 18th claims of the patent in suit; that is, 
we hâve the combination with air and gas supply passages (1) of a 
valve device controlling the air and gas supply ports, adapted to be 
adjusted in one direction to vary the proportions of the air and 
other gases ; (2) and in another direction, by means of a governor, 
to vary the quantity only of the air and other gases. 

It is contended by plaintiff, upon the évidence of its experts, that 
the "Hirsch" patent discloses a construction substantially différent 
from that of the patent in suit, and that commercially it could not 
be operated so as to accomplish what was claimed for it. A careful 
examination, however, of the patent, and the accompanying draw- 
ings, and the testimony of the experts for the défendant, convinces 
us that the criticism made upon the comparison between the 
"Hirsch" patent and the patent in suit, is not justified, and that the 
tests, when properly applied and under proper conditions, vindi- 
cate the commercial practicability of the device. 

In the "Drysdale" patent, issued June 27, 1893, we also hâve a 
valve mechanism, in which there is a horizontal rotary adjustment 
by hand, regulating the proportion of air in mixture with the gas, 
the gas supply remaining fixed; also a horizontal rotary adjust- 
ment by a governor regulating quantity. There is also shown an 
arrangement in which, in combination with a horizontal rotary hand 
adjustment varying the proportion of air, there is a vertical adjust- 
ment by a governor regulating quantity. 

It is not necessary that we should discuss in détail the more or 
less of anticipation shown by the "Fletcher" patent and the "Rob- 
ison" patent, or the weighted bellows device in the British "Foulis" 
patent, which, it is contended, is an automatic governing device, 
though not of the centrifugal pattern. Although we think it is suffi- 
ciently shown that there has been an anticipation of everything in 
the combination covered by the twelfth and eighteenth claims, in- 
cluding the automatic governor, we are of opinion that the claim 
was not rendered patentable by the spécifie référence to some form 
of governing device, as a means of actuating the valve regulating 
the quantity of mixed gas and air fed to the engine. Governing de- 
vices of the kind indicated are old and of différent forms. The com- 
bination broadly claimed in claim 2, and identically in claims 12 
and 18, excepting the governing attachment, might be predicatéd 
on any means of actuating the quantity regulating valve. It could 
be moved by hand as the valves regulating the proportion are 
moved. To attach some one of the old forms of automatic governor 
as the actuating means of the quantity regulating valve, was too 
obvions a step in the art to involve invention, and the adoption of 
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so old and well-known a form as the centrifugal govefnor, as shown 
in the drawings of the patent, cannot serve to narrow the daims in 
question within patentable compass. Thèse claims, too, 12 and 18, 
are broader than the spécial constructions showtt in the spécifica- 
tions and drawings. Thèse détails of construction are not men- 
tioned; ii» the claims, which seek a broader field for their monopoly. 
For the reasons stated, we think the court below should hâve 
dismissed the complainant's bill, and its decree is therefore reversée!, 
and the cause is remanded to the Circuit Court, with directions to 
enter a decree dismissing the bill. 



DE LAVAL SEPAEATOR CO. T. VERMONT FARM MACH. CO. 

(Circuit Court of Appeals, Second Circuit November 25, 1904.) 

L Patents— Sepaeate Inventions of Joint Patents— Ceeam Separators. 

The Melotte and Reuther patent, No. 521,722, for Improvement.s in 
eream separators, is void, as covering separate inventions of the joint 
patentées. 

2. Samb— Bstoppel of Patentée. 

There is no estoppel which prevents a patentée from testlfylng contrary 
to the oath made by him when applyiug for the patent in a suit between 
his assignée and a third party. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Vermont. 
For opinion below, see 126 Fed. 536. 

Geo. J. Harding, for appellant. 
Geo. L. Roberts, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree dis- 
missing the bill of complaint in an action to restrain infringement of 
the patent to Jules Melotte and Wilhelm Reuther for improvements in 
"centrifugal creamers" granted June 19, 1894, upon an application 
liled by them August 24, 1893. The principal défenses urged in the 
court below and in this court were (1) that Melotte and Reuther were 
not the joint inventors, and the subject-matters of the claims were in- 
vented by Melotte alonej and (3) that the inventions of the claims had 
been patented by Jules Melotte in patents granted to him in Belgium 
February 29, 1892, in Germany March 13, 1892, in France August 1, 
1892, and in England August 12, 1892. The court below adjudged the 
patent invalid upon the ground that the défense that Melotte and 
Reuther were not the joint inventors was satisfactorily established. 
With this conclusion we are constrained to agrée, though we do so with 
regret, because the défense is purely technical, and destroys a merito- 
rious patent, purchased by the complainant in ignorance of its in- 
firmity, and at a very considérable price. Upon strict considérations 
the second défense may be said to be more incontestably established 
than the first, because there is no évidence in the record tending to 
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show that the subject-matter of the foreign patents granted to Melotte 
alone was actually the invention of Melotte and Reuther; and in the 
absence of such évidence, as those patents are antécédent in date to 
the application for the présent patent, and are not granted to the same 
persons, and clearly describe the inventions described and claimed in 
the présent patent, the défense that they anticipate the présent patent 
must necessarily prevail. Upon those patents being proved by the 
défendant, the burden of proof was cast upon the complainant to show 
that Melotte and Reuther were earlier inventors. But the first dé- 
fense, to our minds, is indubitably proved, and any considération of the 
second is consequently unnecessary. 

Giving due weight to the presumptions of validity which arise from 
the grant of the patent, the convincing force of the proof that Melotte 
was the sole inventor cannot be disregarded, notwithstanding the proof 
consists of his own testimony and the corroboration which it dérives 
from the fact that the foreign patents were obtained by him alone. Al- 
though he was produced as a witness by the défendant, it is apparent 
from his testimony that he was a reluctant witness, not trying to de- 
feat the patent which he and Reuther had sold to the complainant, but 
stating facts which his conscience would not allow him to deny. He 
was an intelligent and candid witness, and, although he was careful 
not to volunteer any explanatory statements in elucidation of those 
elicited by his examination, his testimony was full and explicit. It 
proved beyond any fair doubt that the improvements claimed in the 
patent were his sole invention, and that Reuther was the inventor of 
certain other improvements described in the patent and illustrated by 
some of the drawings in modification of the improvements specifically 
claimed. It is true that the testimony of an inventor in dérogation of 
the validity of his own patent is usually open to suspicion ; and in a 
case like this, where he bas made oath, for the purpose of obtaining 
a joint patent, that he and another inventor were the joint inventors 
of the subject-matter, the court should reject his subséquent testimony 
to the contrary, unless it carries a clear conviction that he did not in- 
tend to falsify originally, but made the oath under misapprehension or 
mistake. In this case the applicants were foreigners, supposedly un- 
familiar with our law of patents; and they had agreed to be joint 
owners of the patent. Each had devised improvements which were 
within its gênerai scope, and those which had been the work of Reuther 
were disclosed and illustrated in the spécification and drawings, as well 
as were those which were the work of Melotte. Thus both had con- 
tributed to the invention in its entirety. Under thèse circumstances it 
is not strange that they did not discriminate between the things devised 
and the things which were not necessarily covered by the claims, and 
that they should hâve considered themselves joint inventors of the en- 
tirety, although some of the improvements were independently devised 
by one and some of them by the other, 

The argument for the appellant has rested exclusively upon the con- 
trolling weight to be given to the oath of the patentées when applying 
for the patent, and, indeed, it has been urged that the testimony of 
Melotte was incompétent upon the theory that he is estopped as against 
the bona fide owners of the patent from contradicting the oath. We 
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are not aware of any rule of évidence or any principle of estoppel which 
precludes a witness who has testified incorrectly, or even falsely, on a 
former occasion, from telling the truth later. Melotte and Reutlier 
might be estopped from asserting that they were not joint invent- 
ors. in a suit against them by the owner to enforce the patent, but 
a third party, who is in no way in privity with them or with the owner, 
cannot be affected by an estoppel. It appears in the record that Reu- 
ther was living and accessible when the proofs were taken, and declined 
to be interviewed by a représentative of the défendant. Melotte pre- 
viously, upon the advice of a représentative of the complainant, had 
refused to be interviewed by a représentative of the défendant. It 
would seem that it would hâve been wiser for the complainant to pro- 
duce Reuther if his testimony would hâve been favorable, or explain 
the reason why he was not produced, than to rest its case solely upon 
the presumption raised by the oath of the patentées when applying for 
the patent. 

We think the court below reached a correct conclusion-, and that the 
decree should be affirmed. 

Decree affirmed, with costs. 



CHRISTENSEN ENGINEERING CO. v. WESTINGHOUSE AIR BRAKE 

CO. (two cases). 

(Circuit Ck)urt of Appeals, Second Circuit. February 1, 1905.) 

1. Patents— Infrinqkment—Injunction—Sekvices—Contempt. 

Wliere a copy of an injunction Issued against the Infringement of a 
patent was served on defendant's attorneys, and a copy was Inelosed in 
a letter properly addressed and mailed to défendant, such service was 
suiHcient to sustain a proeeeding for contempt, défendant being bound 
by ttie injunction if actual notice tbereof was acqulred by it, inde- 
pendent of service. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Contempt, §§ 68- 
70 ; vol. 27, Cent. Dig. Injunction, §§ 437, 445-447.] 

2. Samb— Infbingement — Findings. 

Where, in proceedings against défendant for contempt in selling cer- 
tain valves alleged to infringe complainant's patent in violation of an 
injunction, complainant's statements wfre based on Information derived 
from the parties in whose possession tlie infringing valves were found, 
and défendant did not deny maklng tne sales, the trial court was justi- 
filed In flnding that the valves were infringements. 

3. Samb— Contempt Pboceedings— Notice. 

Where, in a proeeeding to punish défendant for contempt in vio- 
lating an Injunction restralning the infringement of a patent, notice of 
the commencement of such proceedings was properly given to defend- 
ant's sollcltors, and, under order of court, a notice of the application 
for attachment and a copy of the affidavlts to be used thereon were 
sent to défendant by registered mail, and returned marked "Refused," 
défendant not having controverted the charge of contempt, an objec- 
tion that the notice of the proceedings was not properly served was 
unsustainable. 

4. Same—Punishmbnt— Disposition of Fine — Review. 

Where In contempt proceedings a part only of the fine assessed 
against défendant was awarded to the complainant, the proeeeding was 
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reviewable by appeal, though, if the entire fine had been so awardcd, 
tlie order could bave been reviewed only on wrlt of error. 

5. S AME— Limitation of Awabd. 

Where, in a proceeding to punish défendant for eontempt in violating 
an injunctlon restraiuing infringement of a patent, tbe court found 
that compiainant was entitled to a portion of tlie fine, only so niuch 
tbereof should be so awarded as évidence disclosed vvould bo sufficient 
to reimburse compiainant for its expenses necessarily incurred in pros- 
ecuting the eontempt proceeding and loss conséquent on violation of in- 
junction. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 121 Fed. 562, 130 Fed. 735. 
See 128 Fed. 749. 

Wm. A. Jenner, for plaintifï in error. 
Frédéric H. Betts, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. 'Thèse cases are before us on writs 
of error to review two proceedings in eontempt, in each of which 
the order of the court below adjudged the défendant, in an equity 
suit brought to restrain the infringement of a patent, guilty of eon- 
tempt for violation ôf an interlocutory injunction restraining such 
infringement. The two cases may be considered together conven- 
iently. 

The order in the first proceeding fined the défendant $1,000, and 
directed one-half of the fine to be paid to the clerk of the court for 
the use of the United States, and one-half to the compiainant in 
the suit. The order in the second proceeding fined the défendant 
$4,000, and directed one-half of the fine to be paid to the clerk of 
the court for the use of the United States, and one-half to be paid 
to the compiainant. 

The injunction was granted October 18, 1901, and restrained the 
défendant from making or selling certain automatic air-brake ap- 
paratus particularly described therein. The defendant's principal 
place of business was in Milwaukee, Wis., but it had an office and 
a managing agent at New York City. A copy of the injunction 
was duly served upon its solicitors in the cause by the complain- 
ant's soHcitors, October 21, 1901. October 28, 1901, the solicitors 
for the compiainant sent a copy of the injunction to the défendant, 
inclosed in a registered letter properly addressed to the défendant 
at Milwaukee, and mailed at the city of New York, with postag-' 
prepaid. In July, 1902, the compiainant, having been informed 
that the défendant had sold certain valves which were an infringe- 
ment of the injunction to the Boston & Maine Railroad Company, 
called the attention of the défendant to the fact, and sent a repré- 
sentative to Concord, N. H., to investigate. One of the valves 
found there which had been sold by the défendant was submitted 
to experts, and pronounced to be an infringement of the patent. 
In December, 1902, a notice of an application for an attachment 
for the violation of the injunction, together with a copy of the 



776 135 FEDERAL REPORTEE. 

moving papers, was served upon the defendant's solicitors by the 
complainant's solicitors. Thèse papers were transmitted by the 
latter to the counsel of the défendant at Milwaukee, and their con- 
tents were communicated by him to the manager of the défendant 
there. The défendant appeared upon the hearing of the application, 
and fîled varions objections to the proceedings. The court found 
that the défendant had sold four of the infringing valves on or about 
July 21, 1902. The affidavits introduced by the défendant in op- 
position to the application set forth, among other things, in sub- 
stance, that the infringing devices had not been constructed accord- 
ing to the directions given to its workmen, that its workmen were 
five or six hundred in number at its Milwaukee shops, and that the 
four valves had "slipped through the shop" inadvertently. In de- 
ciding the motion, the court in its opinion said : 

"The défendant, upon the record hère presented, must be acquitted of 
nny deliberate violation of the order of the court, its offlcers having given 
instructions not to malce or sell such structures. Nevertheless, it is thought 
that an enjoined défendant should take such steps as will enforce obédience 
to ita instructions on the part of its employés. This motion might hâve 
been avoided had proper attention been given to the notification served upon 
the défendant last summer that infringing valves had been found which had 
been sold by its employés since injunction." 

The order imposing the fine was entered Jahuary 10, 1903. 

In July, 1903, the complainant learned from information derived 
from the American Car & Foundry Company that the défendant 
had sold to that company, upon an order given July 26, 1902, equip- 
ments embracing the infringing valves for between 25 and 30 cars, 
which were delivered to that company on the 28th of August, 1902, 
and by it shipped to the Denver & Northwestern Railway Com- 
pany in April, 1903. Thereafter notice of a second application for 
an attachment for this violation of the injunction, together with 
copies of the affidavits upon which the application was based, was 
served by the complainant's solicitors upon the defendant's solic- 
itors. When this motion came up for hearing, the defendant's 
solicitors appeared, and objected that such service was unauthor- 
ized. Thereupon the court made an order directing the complain- 
ant's .solicitors to serve notice of the application for an attachment, 
and a copy of the affidavits to be used thereon, upon the défendant 
by registered mail. Pursuant to this order, the notice and a copy 
of the affidavits were dttly mailed to the complainant's solicitors 
by depositing the same in the post office at the city of New York, 
May 21, 1904, in a registered letter properly addressed to the de- 
fendant, with the postage thereon prepaid. This letter was in- 
dorsed with the names of the complainant's solicitors. On May 
26th the letter was returned to the complainant's solicitors by the 
postmaster with the officiai indorsement "Refused." At the time 
and place of hearing mentioned in the notice, the defendant's so- 
licitors appeared, and filed an objection as follows: 

"The underslgned, solicitors of défendant In the above-entltled suit, re- 
spectfully represent to the court that they are not authorized to accept 
service of process or other papers in crlminal contempt proceedings agalnst 
the défendant, or to waive any rights which the défendant may hâve had 
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In such proceedings, and object that the complainant bas not duly served 
its motion for attachaient in tlie pending proceeding upon the défendant. 
and that the court bas no jurisdlction to entertaiu the pending proceeding 
because, among other reasons, the défendant bas not been brought into 
court." 

The afâdavits used upon the hearing contained a récital of the 
previous proceedings and copies of the moving and answering affi- 
davits used thereon, besides additional affiidavits setting forth the 
facts in regard to the further infringement, and to the service of 
the motion for an attachment, which hâve been referred to. In 
deciding the motion, the court in its opinion, among other things, 
said : 

"This Is tbe second violation of the same injunction, and défendant does 
not offer even the excuse of Inadverteiicy which it presented before." 

The assignments of error in each of the proceedings assert that 
the court erred in deciding that the injunction was duly served on 
the défendant, in deciding that the défendant had infringed the 
injunction, in deciding that proper notice to the défendant of the 
motion for attachment had been given, and assert that the court 
imposed an excessive fine. Various other errors were assigned, but, 
as they hâve not been argued, it is unnecessary to refer to them. 

The service of a copy of an injunction upon the solicitors for the 
défendant in an equity suit ordinarily afifords sufïîcient notice to 
the défendant, and should be deemed équivalent to actual notice 
to the défendant of the contents. It is the duty of the soliciter 
promptly to inform his client of the contents of the document, and 
the presumption is that he has donc so. If it should appear that 
he has not done so, the court would doubtless acquit the défendant 
of anj' intentional misconduct in a proceeding to punish him for 
violating the order. In this case there was the additional presump- 
tion that a letter properly addressed and mailed reached its desti- 
nation at the proper time and was duly received by the person to 
whom it was addressed. This is a presumption of fact resting upon 
the considération that the post office is a public agent charged with 
the duty of transmitting letters, and that what ordinarily results 
from the transmission of a letter through the post ofïïce probably 
resulted in the given case ; it is deduced from the known course of 
business, and the presumption that the ofïîcers of the postal Sys- 
tem hâve discharged their duty. Rosenthal v. Walker, 111 U. S. 
185, 4 Sup. Ct. 382, 28 L. Ed. 395 ; Kimberly v. Arms, 129 U. S. 
512, 9 Sup. Ct. 355, 32 L. Ed. 764: Henderson v. Carbondale Coal 
& Coke Co., 140 U. S. 26, 11 Sup. tît. 691, 35 h. Ed. 332 ; Schutz v. 
Jordan, 141 U. S. 213, 11 Sup. Ct. 906, 35 L. Ed. 705. According 
to the modem practice, actual service of an injunction upon the 
person sought to be restrained is not requisite to lay the founda- 
tion of a proceeding against him for contempt. The authorities 
are collected in Rapalje on Contempt, § 46, where the author, after 
referring to some conflict in the cases, uses this language: 

"The weight of authority. liowever. and in our .ludgment the better opin- 
ion, Is tbat a défendant agiiinst whom au injunction Is issued, who has 
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actual notice thereof, wlli be bouhd thercby, although tbe same Is not 
served upon liim." 

In re Lennon, 166 U. S. 548, 554, 17 Sup. Ct. 658, 41 L. Ed. 1110, 
the court said : 

"To render a person amenable to an injunction, it is neitlier necessary 
that he sbould hâve been a party to the suit in which the injunction was 
issued, nor to bave been actually served with a copy of it, so long as he 
appears to hâve had actual notice." 

In deciding that the défendant had violated the injunction, the 
court necessarily passed upon the questions whether the défendant 
had sold the valves, and whether the valves were an infringement 
of the complainant's patent. Upon writ of error the court cannot 
review questions of fact. Its review is confined to questions of 
law only. This is the rule when contempt proceedings are under 
review. In re Debs, 154 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092 ; 
Besette v. Conkey Co., 194 U. S. 334, 24 Sup. Ct. 665, 48 E. Ed. 
997. ■■ 

The afïidavits did not contain any positive statements of the sale 
of the valves by the défendant, but the statements were founded 
upon information derived from the parties in whose possession the 
valves were found. The défendant did not deny rnaking the sales. 
There was certainly sufïîcient évidence to justify the court in find- 
ing that the valves were infringing valves, and this court cannot 
enter upon an inquiry as to its weight or conclusiveness. 

The question whether notice of the motion for an attachment 
had been properly given to the défendant was not raised by the 
objections taken in the first proceeding, and need not be considered. 
In Matter of Nichols, 54 N. Y. 62. In the second proceeding, how- 
ever, the objection was raised. It may be conceded that generally 
the rule obtains that, before a party will be punished for contempt, 
it must appear that he has been personally served with notice of 
the application. The précédents, however, are not uhanimous. In 
Encyclôpcedia of Pleading & Practice, vol. 4, p. 783, the text states 
the rule as follows : 

"While, frOm the character of contempt proceedings, the order to show 
cause is the most natural and ordinary procesS of reaehing the offender, 
and most in vogue under American practice, nevertheless the court will issue 
an attachment without an order nisi where one is présent in court, and, 
witti f ull knowledge of an, order passed, is gullty of disobedience ; or against 
an offlcer of the court fallln'g to comply with its mandates, such offlcer belng 
presumed to be always before the court." 

In Zimmerman v. Éimmerman, 14 N. Y. Supp. 444, the Suprême 
Court of New York held that service on the attorney of the party 
was sufScient. In Pétrie v. The People, 40 III. 334, 344, it was 
objected that the défendant had not been served with any notice 
of the application prior to the issuance of the attachment, and it 
was held that as the défendant was fully aware of the order which 
he was charged with ; liaving violated, and knew he was in def ault 
under it, and subject to attachment for contempt for noncompli- 
ance, service was uhnecessary. In Eurêka Lake Co. v. Yuba 
County, 116 U. S. 410, 6 Sup. Ct. 429, 29 L. Ed. 671, it was decided 
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that when a court, having acqnired jurisdiction of a cause and the 
parties to it, issues an order upon one of the parties toshow cause 
why he should net be punished for contempt in disobeying a tem- 
porary restraining order of injunction made in the cause, and he 
conceals himself to évade service of a process, the court may, on 
proper return of the facts, direct service of the order to show cause 
to be made on his attorney of record, and, after due service there- 
of, may proceed to hear the order to show cause, and to adjudicate 
the same. The court in its opinion said: 

"To deny the power of calling on a eoncealed corporation through its 
chosen attorney of record in a suit to appear and answer to a charge of 
contempt for disobeying the orders of the court duly entcred in that suit, 
wouïd be to deny it the power of vindicating its authority and enforcing 
obédience to its lawful commands against a party personally subject to its 
jurisdiction." 

Thèse authorities show that it is not indispensable that the party 
proceeded against be actually served with notice of the application 
for the attachment. In the présent case the presumption that its 
solicitors gave it prompt notice of the application pi which they 
had been notified has as much force as the presumption that they 
gave the défendant notice of the injunction; and the presumption 
also obtains, from the proper mailing of notice of the application 
to the défendant, that it had an opportunity to acquaint itself of 
the contents. If the défendant chose to refuse to receive the reg- 
istered letter which had been sent to it, it was in no better posi- 
tion to raise the objection which has been urged than a party 
would be who had eoncealed himself to avoid service. As a mat- 
ter of fact, it cannot be doubted that the défendant had a suiïicient 
opportunity to appear and controvert the charge of contempt. In- 
stead of doing this, it contented itself with opposing the application 
upon purely technical grounds. We think the objection was not 
well taken, and the assignment of error is not valid. 

The contention of the défendant that the fines were excessive 
involves a review of the judicial discrétion exercised by the court 
below, and the rule is that décisions of that character will not be 
reversed unless it is manifest that they hâve proceeded upon wronp- 
principles or that the discrétion has been abused. Proceedings of 
contempt are of two classes : Those prosecuted to préserve the 
power and vindicate the dignity of the courts by punishing the 
contemnor, and those prosecuted to compel observance and redress 
the violation of orders or decrees made in behalf of a party to an 
action pending before the court. The former are punitive and 
essentiaily criminal in their nature, and the government, the courts, 
and the people are interested in their prosecution. The latter are 
civil, remédiai, and coercive in their nature, and the parties chiefly 
interested in their conduct and prosecution are the individuaJs 
whose private rights and remédies they are necessary to redress. 
The intentional violation of an injunction by a party to the cause 
is an act in défiance of the authority of the court and in dérogation 
of the rights of the adverse party, and a prosecution for contempt 
in such case may partake of both a punitive and a remédiai char- 
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acter, The proceeding is not one to enforce the criminal laws, but 
is one of a quasi criminal nature. If the adjudication imposes a 
fine on the contemnor in favor of the government, it is a criminal 
judgment; if it imposes a fine in favor of the adverse party, in 
réparation of the loss which has been occasioned him by the act 
of the contemnor, it is a civil judgment. If the fines in the présent 
case had been imposed solely in favor of the government, the ques- 
tion whether they were reasonable or excessive in amount would 
be so largely one of the discrétion of the court below that we 
should not feel justified in disturbing them. Différent judges and 
différent tribunals may well reach différent views in deciding, upon 
\ht same state of facts, whether a given penalty is an adéquate, or 
a moderate, or an excessive punishment for an offense, and, be- 
cause the correct measure of the punishment cannot be ascer- 
tained by any fixed criterion, a reviewing tribunal should interfère 
only in an extrême case. Rogers Manufacturing Co. v. Rogers, 
38 Conn. 121 ; The People v. Delvecchio, 18 N. Y. 352 ; Myers v. 
The State, 46 Ohio, 473, 22 N. E. 43, 15 Am. St. Rep. 638. The 
défendant was a large manufacturing corporation. It had in- 
fringed a patent of sufficient importance to induce it to contest its 
liability in an expensive litigation, and, when defeated in the Cir- 
cuit Court, to prosecute an apjSeal to the Circuit Court of Appeals, 
where it was again defeated. Its officers were presumably men of 
sufficient intelligence and business expérience to appreciate their 
obligations to respect and observe the mandate of the court, and 
to apprehend the probable conséquences of neglect or évasion or 
contumacy. In the first proceeding the violation of the injunc- 
tion may not hâve been a willful in the sensé that it was a delib- 
erate act; but upon what considération can this court say, in view 
of the fact that the défendant had failed to exert proper supervi- 
sion over those in its employ, that the fine was excessive? In the 
second proceeding the court below was certainly not without jus- 
tification in considering that the violation of the injunction had not 
been inadvertent. It was not such a trivial violation as would 
hâve been likely to be accidentai. The silence of the défendant, 
and its attitude in meeting the charges against it by merely tech- 
nical objections, were quite properly taken into considération in 
fixing the amount of the fine and in disciplining it for its contu- 
macy. 

We entertain some doubt whether we are at liberty to review 
that part of the orders by which half of the fine imposed upon the 
défendant was awarded to the complainant. Although the orders 
do not in terms recite that this half of the fine was awarded as a 
compensation to the complainant for the loss and expense to which 
it had been put in obtaining évidence and prosecuting the con- 
tempt proceedings, we assume that this was the meaning of the 
orders. If the whole fine had been awarded to the complainant, 
the orders could not hâve been reviewed on writ of error, and could 
only be reviewed upon an appeal from the final décision in the 
cause. It was held by the Suprême Court (Re Christensen, 194 U. 
S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072) that because the fine (in 
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the first proceeding) was imposed in part in vindication of the au- 
thority of the court, this feature of the judgment dominated the 
proceeding, and fixed its character as one which was reviewable 
by this court upon a writ of error as a final décision in a proceed- 
ing of a criminal nature. The court did not suggest that the part 
which was not punitive could be re-examined, and the question 
was not before the court. Nevertheless we dérive the impression 
from the opinion tliat it was not the meaning of the court that 
there should be a partial review only, and that the court regarded 
the whole proceeding as open to review, because it was one which 
was to be regarded as having for its primary though not its sole 
purpose the vindication of the authority of the court. 

This court had occasion to consider the propriety of such an 
order in Cary Manufacturing Co. v. Acnie Flexible Clasp Co., 108 
Fed. 873, 48 C. C. A. 118. In that case we said : 

"The power of the Circuit Court to direct the paymeut of part or ail of 
the fine to the complainant in an application for contempt, as a compen- 
pation for his time and outlay In prosecuting the application, has been rec- 
ognized often in the Circuit Courts, especially in this circuit, and in practice 
is a power which ought to be exercised when the expense and trouble to 
which the complainant has been subjected justlfied its exercise." 

Some of the adjudged cases in which the practice has been sanctioned 
are cited in the opinion in that case. There are cases in which the 
court upon the hearing may be able, from the dépositions and from the 
character of the proceeding, to award the complaining party a sum 
which will not exceed a fair indemnity, and in which it may be proper 
to do so without incurring the expense of a référence to a master or the 
taking of further proof. In Macaulay v. White Sewing Machine Co. 
(C. C.) 9 Fed. 698, Judge Blatchford directed the défendant to pay a fine 
of S250, "to go to the plaintiff towards his expenses and counsel fées 
about this motion." In re North Bloomfield Gravel Mining Company 
(C. C.) 27 Fed. 795, Sawyer, C. J., in imposing a fine of $1,500, direct- 
ed that the whole be paid to the complainant, "as a compensation, in 
part, for the large expenses that must hâve been incurred in procuring 
évidence and prosecuting this proceeding for contempt." In Ready 
Roofing Co. v. Taylor, 15 Blatchf. 94, Fed. Cas. No. 11,613, the order 
adjudging the défendant guilty of contempt directed an account to be 
taken by a master of the damages caused by the act of the défendants, 
and then fined them in that amount, together with the costs of the pro- 
ceeding. In Doubleday v. Sherman, 8 Blatchf. 45, Fed. Cas. No. 4,020, 
the défendant was fined in the sum of $3,703, part of the amount being 
the taxed cost of the proceeding, and the balance for solicitors' and 
counsel's fées and disbursements, which had been ascertained upon 
a référence. In Searls v. Worden (C. C.) 13 Fed. 716, the court 
awarded the proved expenses of the complainant, but refused to allow 
a counsel fee which had been charged of $1,000, Judge Brown (now 
Mr. Justice Brown) saying, "I am not disposed, however, to impose up- 
on the défendants the burden of paying the fées of complainant's coun- 
sel, brought hère from a distance to press this motion." In re Tift 
(D. C.) 11 Fed. 463, the court allowed the complaining party $1,000 
"in reimbursement of the expenses and trouble" of the contempt pro- 
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ceeding. In Wells, Fargo & Co. v, Oregon Railvvay & Navigation Co. 
(C. C.) 19 Fed. 30, the court ordered a référence to a master to ascer- 
tain what loss, expense, or injury the plaintiff had sustained by reason 
of the misconduct of the défendant, "with a view of enabling the court 
to impose by way of punishment a corresponding penalty on the défend- 
ant for the benefit of the plaintiff." In Indianapolis Water Co. v. 
American Straw Board Co. (C. C.) 75 Fed. 972, the court ordered tlic 
fine to be paid to the clerk for the use of the complainant, and fixed the 
amount at $250, "as a moderate allowance for solicitor's fées," together 
with taxable costs. 

It will thus be seen that the practice has not been uniform, and that 
in some of the adjudged cases the award, Hke that in the présent case, 
was for a round sum, not based upon any proved items of loss or ex- 
pense, but apparently intended to cover probable loss and expenses. It 
is obvions that a fine exceeding the indemnity to which the complainant 
is entitled is purely punitive, and, notwithstanding the foregoing 
précédents to the contrary, we think that w^hen it is imposed by way 
of indemnity to the aggrieved party it should not exceed his actual loss 
incurred by the violation of the injunction, including the expenses of 
the proceedings necessitated in presenting the offense for the j'udg- 
ment of the court. We are also of the opinion that when the fine is not 
limited to the taxable costs it should not exceed in amount the loss and 
expenses established by the évidence before the court. Unless it is 
based upon évidence showing the amount of the loss and expenses, the 
amount must necessarily be arrived at by conjecture, and in this sensé 
it would be merely an arbitrary décision. Another reason why it should 
be based upon évidence is that otherwise the question of its reasonable- 
ness cannot be re-examined upon an appeal from a final decree in the 
cause, and the appellate court would hâve to treat the fine as a purely 
arbitrary one, or deny to the appellant his right of review. 

The orders under review did not proceed upon any estimate of the 
actual loss or expenses which the complainant had incurred made from 
the évidence before the court, and for this reason we think they were 
erroneous. It may be that the sum directed to be paid to the com- 
plainant in the first proceeding was not excessive in amount, but wheth- 
er it was or was not, and how much of it was intended to cover the 
expenses of the proceeding, and how much the loss directly suffered 
by the violation of the. injunction, can only be conjectured. The 
amount directed to be paid to the complainant in the second proceeding 
is so large that it is difficult to believe that it was not excessive. It fol- 
lows that, although so much of the orders as directs the payment of 
half of the fine to the clerk for the use of the United States should be 
affirmed, that part which directs the payment of half to the complainant 
should be reversed, with instructions to the court below.to take évidence 
and order payment to the complainant of such sum only as may be 
found to be a sufficient indemnity. 

The orders are accordingly affirmed in part and reversed in part, 
with instructions to the Circuit Court to proceed conformably to this 
opinion. 
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CLBVELAND PNEUMATIO TOOL 00. et al. V. CHICAGO PNEUMATIO 

TOOL CO. 

(Circuit Court of Appeals, Thlrd Circuit March 6, 1905.) 

No. 36. 

Patents— iNrEiNaEMENT—PNEtTitATic Tool. 

The Boyer patent. No. 537,C29, for a pneuraatic tool, as construed and 
limited by prior adjudication, held net Infringed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Hector T. Fenton and E. Hayward Fairbanks, for appellants. 
John R. Bennett, for appellee. 

Before ACHESON, DAELAS, and GRAY, Circuit Judgtf. 

DALLAS, Circuit Judge. The spécification by which it is averred 
that "the Circuit Court erred, for want of jurisdiction, in making the 
order appealed from," is not sustained; but while it is proper, and 
perhaps requisite, that this should be stated, it is not necessary to en- 
large upon the question of jurisdiction, for we are of opinion that, 
upon the merits, the prehminary injunction which was granted by 
the court below should not hâve been awarded. 

This suit was begun by bill of complaint charging the défendants 
below (appellants hère) with infringement of claims 42, 45, 46, 47, 
and 48 of patent No. 537,629, dated April 16, 1895, Lssued to Joseph 
Boyer, for a "pneumatic tool." Thèse claims were before this court 
in the case of Boyer v. Keller Tool Company, 127 Fed. 130, 62 C. C. 
A. 244, and the opinion which was then delivered renders any ex- 
tended discussion of them now ùnnecessary. Their validity was up- 
held, but they were, of necessity, very narrowly construed. Among 
others, a certain British patent was set up as an anticipation, and 
as to it the court said: 

"It Is to be noted tliat tlie pressure supply In tbe Low Is condueted the 
same as in the Boyer, through the grasplng portion of the handle, and Is con- 
trolled by a valve so placed as to be opened and shut by the flnger of the work- 
man. The only distinction is as to Its position, and this Is a narrow one. 
It Is not located, in our judgment, in the grasplng portion of the handle. as 
Is required by the claims in suit, but beyond it, in a distinct recess or cham- 
ber of . the tool body, speclally fashioned to receive and hold It. • » • 
This distinction, in our Judgment, is sufflclently materlal to sustaln the nov- 
elty of the plalntiff's deviee, and relleve It from the charge of having been 
auticipated by this référence any more than by any of the others." 

We need not reconsider the question of anticipation upon the ad- 
ditional évidence which was introduced in this case. The court below 
did not refer to it with particularity, but contented itself with saying 
that no additional facts had been shown to qualify the conclusiveness 
of our décision in the case of the Keller Company; and the correct- 
ness of this statement may be assumed, for our présent judgment 
wil! be rested wholly upon the ground of noninfringement. 

A deviee which, if existent before the making of a patented inven- 
tion, would not anticipate it, cannot, if made after the issue of the 
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patent, be said to infringe ît ; and we perceive no material différence 
between the Low tool, which, as we hâve seen, was found net to 
be an anticipation, and those of the appellants. The distinction upon 
which alone the patent was sustained related solely to the position 
of the valve, which, in the Low, "was not located * * * in the 
grasping portion of the handle, as required by the claims in suit, 
but beyond it, in a distinct recess or chamber of the tool body, spe- 
cially fashioned to receive and hold it" ; and this distinction is quite 
as apparent in the tools of the appellants as in that of Low. Their 
valve is not, it is true, located at the same point as his, but it is 
placed, nevertheless, in a chamber specially fashioned in a projection 
which, though connected with the grasping portion of the handle, is 
no more a part of it than is Low's recess portion of the tool body ; 
and the fact that the valve chamber in the one casé is at the upper, 
while in the other it is at the lower, end of the handle, is immaterial. 
The court below erred, we think, in not giving controlling effect 
to that portion of the former opinion oî this court to which we hâve 
especially referred, and for that reason the decree appealed from 
must be, and it hereby is, reversed. 



BRILIi et al. t. PECKHAM MFG. CO. 

(Circuit Court of Appeals, Second Circuit January 9, 1905.) 

No. 201. 

Patents— Validitt— Car Tbucks. 

An order granting a prelimlnary Injunctlon against Infringement of 
the Brin patents, Nos. 627,898 and 627,900, for a car truck, reversed 
on the authority of a décision of an appellate court adjudging such pat- 
ents Invalid. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

For opinion below, see 129 Fed. 139. 

Charles H. Duell, for appellant. 

Edmutid Wetmore and Francis Rawle, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges.. 

PER CURIAM. Upon the authority of North Jersey Street 
Railway Company v. John A. Brill (decided by the Circuit Court of 
Appeals for the Third Circuit on January 4, 1905) 134 Fed. 580, the 
order granting an injunction is reversed, with costs. 
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MANHATTAN GENERAL CONST. CO. Y. HE3O0S-UPT0N CO. 
(Circuit Court, E. D. Pennsylvania. February 6, 1905.) 

1. Patents— Constetjction—Method Patent. 

A patent for a method of malntainlng a constant electric current In an 
alternating current circuit, in which there are translatlng devices in 
séries, is not llmlted by the description therein of an apparatus for prac- 
ticlng such method, which must be talcen as merely lllustratlve. 

2. Same — Method ob Peocess— Patents. 

To support a process or method patent there must be a tangible 
product, or a change in character or quality brought about, and not sim- 
ply a prlnclple or resuit underlying or involved in certain mechanleal or 
electrlcal means or steps. Téléphone cases, 126 U. S. 1, 8 Sup. Ct. 778, 31 
L. Ed. 863, dlstinguished. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dlg. Patents, §§ 6, 7.] 

3. Same— Method of Regulating Eleotkic Current. 

The Baker patent. No. 684,16S, for a method of regulatlng electric cir- 
cuits, is void, as being merely for an operative theory, and one which. If 
sustalned, would monopolize every means by which such theory may be 
utillzed or applied. 

4. Same— Mechanical Patent— Abstraction. 

Where no concrète conception can be worked out of a clalm for a me- 
chanleal patent, nothlng, indeed, but an 111-deflned principle of construc- 
tion, the only key to which is the abstract resuit to be attained, it cannot 
be sustalned. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dlg. Patents, Jf 7, 9.] 

5. Same— Spécifications— How Far Received to Remedt Claims. 

A clalm for a mechanical or apparatus patent, otherwise invalld as an 
abstraction, will not be sustalned by référence to the spécifications, where 
U not only goes far beyond anything which Is there suggested, but fails 
to refer to that which Is admittedly a distinguishing feature of the In- 
vention upon which Its novelty is made to dépend. 

6. Same— Limitations Imposed bt Sepabate Specific Claim. 

While an invention Is undoubtedly to be regarded as residlng in a struc- 
ture of the same gênerai character as that which Is described in the 
spécifications, to which the Inventor Is to be conflned, this does not re- 
strict him to the particular form to which prominenee Is there given, 
where It is évident that he had variations of it In mind, and has formu- 
lated a clalm in broad terms to cover them ; the particular form having 
also been made the subject of a eeparate clalm. 

7. Same— Disclaimee aftee Issue— Pcrpobe and Bffect of— Pbior Aet— Ad- 

mission. 

The purpose of a disclalmer after ls«ue is to take out of a patent that 
which has been mistakenly or Inadvertently included In it, by which It is 
made too broad. It must be of some disùnctive and separable matters, 
and may be made use of to avold the effect of having Included more de- 
vices than could properly be the subject of one patent, or to remove an 
ambiguity. Matters so disclalmed cease to be a part of the Invention, and 
the patent is to be construed as though they had never been Included in 
it. They are not, however, to be taken as admitted to bave been a part 
of the prior art. 
6. Same— Validitt ahd Infbingemœnt— Eesulatoe for Abo Light Cie- 

CUITS. 

The Baker patent. No. 684,340, for a regulatlng device for arc lamp 
circuits, clalm 1, Is void as too broad and abstract In its terms. Clalm 4 
was not anticipated by anything in the prior art, but covers a device 
of greater simpllclty and a greater range of effectlveness than any pre- 
Tiously known, and discloses patentable invention. Such clalm is uot 

185 F.— 50 
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confined- to the spécifie devlce described in the spécification, which is 
lllustrative only so far as said clitim is concerned, but covers any otlier 
devlce of the same gênerai character, and whlch cornes withln the 
terms of the daim, and opérâtes on thé same prineiple as that shown ; 
nor was It limlted by the amendment of the spécification made in the 
Patent Office in relation to thé description of such device. As so con- 
strued, also Tield infringed. 

9. Samb— Construction op Claims— Amendment of Spécification. 

Olaims of a patent are to be taken as they read, and are not limited 
by an amendment of the spécification more particularly descrlbing the 
device shown in the dra\yings to meet objections of the Patent Office, 
where the claims themselves are left unchanged. 

10. Samb-îOtheb Contempoeaneous Patents by Same Invbntoe. 

An invention covered by a patent is not necessarily to be eut down by 
the fact that, while the application for it was pendlng in the Patent Of- 
fice, other applications were brought forward from time to tlme by the 
same inventor, representing différent developments of the same Idea ; 
ail being allowed and issued the same day. 

In Equity. Suit for infringement of letters patent No. 684,165 
for a method of regulating electric circuits, and No. 684,340 for a 
regulating device for arc lamp circiiits, both grantéd to Malcolm 
H. Baker, October 8, 1901. On final hearing. 

Thomas B. Kerr and Richard N. Dyer, for complainant. 
Joseph C. Fraley, for défendant. 

ARCHBALD, District Judge.i The difficulty in the use of the 
alternating current for electric lighting, in a circuit with arc lamps 
in séries, lies in the fact that the potential of the current having 
necessarily to be kept constant, at thë maximum required for the 
full numbër of lamps, as thèse are severàlly turned off one by one 
there is an accumulation of pressure, due to the varying decrease of 




résistance, •vl'hich ■ is destructive to ttië' apparàtùs employe'd. The 
means proposed to meet and obviante this in the patents in suit is the 
insertion in thé circuit in séries With the lamps of a reactance de- 
vice, consis<;ing ,Qf an induction. coil and; core, which are drawn to- 
gether by the varying magnetic pull, as the energy of the current is 
increâséd by the cutting ont of larîips, this being counterbalanced 

1 Spéciàlly assigned. 
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by an opposing mechanical force, consisting, as portrayed in the 
patents, of a lever and weight, the whole being so co-ordinated and 
arranged by means of a critical angle given to the lever (empirically 
determined according to the number of lamps and the amperage of 
current employed) that the core is always in position to success- 
fully choke ofï or release the current to the extent required. The 
défendants make use of a similar core and coil, but the latter is hung 
vertically on a rigid arm like a pendulum, and opérâtes as a coun- 
terbalance by its own weight, an equilibrium between the magnetic 
pull and the force of gravitation being found in the increasing eiïect 
of the latter as the coil is drawn upwards away from the perpen- 
dicular in the arc of a circle. It is denied that this infringes either 




of the complainants' patents, except as they are given an unwar- 
ranted breadth of construction; and the novelty of the invention 
which they cover is also contested, outside at least of the spécial 
and peculiar features which are there described. Thèse, then, are 
the issues presented for détermination. 

The patents relied upon were both granted to the complainants, 
as assignées of Malcolm H. Baker, the inventor, October 8, 1901 ; 
one being for the method of régulation, and the other for the me- 
chanical apparatus or means by which it is accomplished, the spéci- 
fications of the two being suJDStantially the same, the resuit of a 
divided application. "The method patent has four claims, difïering 
somewhat in phraseology and breadth, but with no practical dis- 
tinction between them, of which the first may be taken as sufiS- 
ciently représentative : 

"(1) The method of maintalnlng a constant current In an alternating cur- 
rent circuit ineluding translating devices in séries and also Including a 
reaclanee-coil in séries wlth the translating devices, which conslsts in oppos- 
ing to the magnetic pull of the coil a mechanical force, and so correlatipg 
the sald mechanical force and the magnetic pull that the choking effect of 
the coil wlll vary autoraatically to eoropensate for changes In the résistance 
of the circuit" 

If this is valid, the défendants clearly infringe, the device which 
they put out making use of the exact method so described. As just 
stated, they hâve a reactance-coil in séries with the lamps, in an 
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alternating current circuit, the coil being hung like a pendulum, and 
the magnetic pull between it and the core, which is set above and 
in juxtaposition to it, being opposed by the weight of the Coil and 
its inclination to swing back under the force of gravity to an ap- 
proximately vertical position ; the two opposing forces Seing so ad- 
justed by previous experiment, as to the proper weight of the coil 
and the distance and angle at which the core is to be set, that the 
choking efïect of the two will compensate automatically for the 
changes in the résistance of the circuit in which the device is to be 
employed. This is not to be disposed of by the suggestion that the 
spécifications describe a particular form of apparatus of an essen- 
tially différent kind from that of the défendants', in which the op- 
posing mechanical force consists of a counterbalancing lever and 
weight not found, as it is said, in the défendants' device, to which 
in conséquence the complainants are confined. What is shown in 
the patent must be taken simply as illustrative, and not as imposing 
a limitation, this being a method patent, and not, therefore, tied 
down to any concrète form. If it is good at ail, it covers every 
means for the maintenance in the manner described of a constant 
current in an alternating current circuit in which there are translat- 
ing devices in séries. Neither can it be limited by the prior art, 
no such method being anywhere there found, the regulating react- 
ance devices which do àppear— as we shall more fully see in con- 
nection with the apparatus patent — differing materially in principle 
and mode of opération from anything we hâve hère. Some which 
hâve been referred to hâve not the sarae purpose or scope, while in 
those which approach the nearest either a transformer is employed, 
or magnetic repulsion is the force relied on instead of magnetic at- 
traction ; this being not simply a matter of différent polarity, but of 
strength and conséquent action and treatment as well as results. 

Thèse observations, however, develop the weakness and inhérent 
vice of the patent. It is not limited to any particular mechanical 
construction, because it monopolizes every form of régulation of 
the character specified, in which there is a corrélation between the 
magnetic and mechanical forces employed, and that, too, without 
indicating, except by the broadêst generalities, upon what basis that 
corrélation is to proceed. We hâve practically nothing more than the 
forces made use of, the fact that they are to be' correlated, and the re- 
suit to be produced. This carries it beyond anything which it was the 
design of the patent law to secure and protect. But, more than this, to 
support a method or process patent there must be a tangible product or a 
change in character or quality brought about, and not simply a 
principle or resuit underlying or involved in certain mechanical, or, 
as hère, electrical, means or steps. O'Reilly v. Morse, 15 How. 62, 

14 L. Ed. 601 ; Corning v. Burden, 15 How. 252, 14 L. Ed. 683 ; 
Fuller V. Yentzer, 94 U. S. 288, 24 L. Ed. 103 ; Cochrane v. Deener, 
94 U. S. 780, 24 L. Éd. 139 ; Tilghman v. Proctor, 102 U. S. 707, 
26 L. Ed. 279 ; Wicke v. Ostrum, 103 U. S. 461, 26 L. Ed. 409 ; New 
Process Fermentation Go. v. Maus, 122 U. S. 413, 7 Sup. Ct. 1304, 
80 L. Ed. 1103 ; Risdon Locomotive Co. v. Medart, 158 U. S. '68, 

15 Sup. Ct. 745, 39 h. Ed. 899. 
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As said by Mr. Justice Brown in Westinghouse v. Boyden Power 
Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136 : 

"Thèse cases assume, altbougb they do not expressly décide, that a process, 
to be patentable, must Involve a chemical or other similar elemental action, 
and it may be still regarded as an open question whether the patentabillty 
of processes extends beyond this class of inventions. Where the process is 
Bimply the function or operative effect of a machine the above cases are con- 
clusive against its patentabillty." 

Even in the Téléphone Cases, 126 U. S. 1, 534, 8 Sup. Ct. 778, 782, 
31 L. Ed. 863, in which the court went to the extrême, it was pointed 
out by Chief Justice Waite that the claim was — 

"Not for the use of a current of electricity In its natural state, as it cornes 
from the battery, but for putting a continuous current in a closed circuit into 
a certain specifled condition suited to the transmission of vocal and other 
Bounds, and using it in that condition for that purpose. So far as at présent 
known, without this peeuliar change in its condition it wlll uot serve as a 
médium for the transmission of speech, but with the change it wlll. Bell 
veas the first to discover this faet, and how to put stich a current in such a 
condition, and what he claims is its use in that condition for that purpose." 

This décision lends no countenance, therefore, to the idea that 
the opération of an electric force stands any différent before the law 
from that of a mechanical force, or that a method devised for utiliz- 
ing its pecuHar properties and action can be patented any more thaii 
a method for utilizing those of any other élément. In the présent 
instance it is clear that the so-called method which is sought to be 
patented is merely the operative theory which is the basis of the 
apparatus patent. The one is the idea or principle of which the 
other is the concrète embodiment, the identity of the two being 
established by the spécifications common to both. And if the 
method patent is sustainable the apparatus patent is redundant and 
superfluous, as are also ail the others applied for by the same in- 
ventor and simultaneously taken out, the method covering the wholc 
ground. It is thus virtually an attempt to monopolize the common 
underlying principle or mode of opération of them ail, and of ail 
others in which it might be employed, and as such cannot be sus- 
tained. 

The apparatus patent as originally issued had five claims; but the 
third and fifth hâve been eliminated by a disclaimer, and the second has 
been withdrawn, leaving the first and fourth as the ones relied upon, 
as follows: 

"(1) In an electric circuit, a regulatlng reactance device having operating 
parts whose relative position détermines the choklng effect of the device. 
magne tic means for causlng relative movements of the parts, and mechanical 
means for controlllng such movements, thèse mechanical means being adapt- 
ed to so control the movements as to produee definite predetermûied ebokins 
efCects." 

"(4) In an altematlng circuit a séries of translating devices and a regulat- 
lng reactance-coil [device] having a moving part adapted, when moved to dif- 
férent positions by the magnetic pull of the coil, to cause varying choklng 
effects, the said moving part being acted upon by a force opposing the mag- 
netic pull, which force is so adjusted throughout its effective range of opéra- 
tion as to counterbalance the magnetic pull when the moving part is In such 
positions with respect to the coil as are adapted to produce constant current" 
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Taken as it reads, the first of thèse is a mère abstraction. The only 
approach to anything definite is that there shall be an electric circuit, 
with a regulating reactance device, having operative parts, whose rela- 
tive movements, under the control of unspecified magnetic and mechan- 
icai means, shall be adapted to produce certain predetermined chokiiig 
«ffects. But of what, in kind or character, thèse operative parts are to 
consist, or what are to be the magnetic means for causing relative move- 
ment to them, or the counter mechanical means for controUing such 
movement, is not in the slightest respect indicated. There is, in other 
words, no concrète conception to be worked out of the claim, nothing, 
indeed, at best, but an ill-defined principle of construction, the only 
key to which is the abstract resuit to be attained. If it be said that it 
is to be read in the light of the spécifications, it is to be noted that it 
goes far beyond anything which is there suggested, the invention being 
there declared to relate "to imprôvements in regulators for alternating 
currenf arc lamps arranged in séries," not a word of which is to be 
found in the claim. But more than this, it fails to refer in the remotest 
degree to that which is admittedly one of the distinguishing features of 
the invention, upon which in large part its novelty, when brought into 
comparison with the prior art, unquestionably dépends, and that is 
the magnetic pull between the coil and core of the choking device, as 
contrasted with magnetic repulsion, which is made use of in the gênerai 
electric regulators, among others, based on one of the Thomson patents. 
Not every "magnetic means," in other words, was open to the inventor, 
which is the virtual reading of the claim, but only the particular means 
which, according to the spécifications, he was supposed to make use of , 
and to which by the prior art he was confined, which the claim entirely 
disregards. Passing beyond the bounds of the spécifications as it does, 
and dealing in generalities and abstractions, the claim must therefore 
be regarded as inherently defective and invalid. 

In order to pass upon the remaining claim, a more particular exam- 
ination into the character and scope of the invention in suit than has yet 
been undertaken must be made. 

"My invention," It is said by the Inventor in the spécifications, "relates 
broadly to automatically varying tlie reactance in a circuit sucli as described 
[that is to say, containing alternating current arc lamps arranged in sé- 
ries] to compensate for changes in the résistance of the circuit due to the 
cuttlng in or out of lamps or to any other cause. Otherwise expressed, my In- 
vention relates to automatically varying the value of a variable reactance in 
the circuit in accordance with changes of résistance in the said circuit in 
such a manner as to maintain the current practically constant. In carrying 
out my Invention, I include In the circuit in séries with the lamps a reactance 
device consisting of a coll of wire so plaeed as to hâve a free relative move- 
ment with respect to a laminated core inside the coil. It is well understood 
that the current passing through a coil having such a relation to a mag- 
netic core is more or less choked or impeded, according to the relative posi- 
tion which the coil and the core occupy, the choking or Impedlng effect In- 
creasing with the farther and farther insertion of the core within the coil, 
and decreaslng with the graduai wtthdrawal of the core from the coll. The 
relative movements of the coil and the core may be brought about by varia- 
tions of the magnetic pull due to variations of the current passing through 
the coll. If now a force could be dlscovered which would automatically vary 
the choking effect produced In the coil In correspondence with variations in 
the résistance of the circuit, which force should oppose and vary with the 
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niagnetic pull of the sald eoil, the value of tbe ourrent traversins the coil 
might be made practically Independent of the résistance of the circuit, so that 
a constant current could be maintained Irrespective of the number of lamps 
in opération in the circuit. I hâve discovered that such a force can be sup- 
plied meehanically in several ways. In the présent instance I malje use of a 
compensating lever earrj'lng a weigbt, and I attach to the end of said lever 
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remote from the weight elther the laminated core or the coil, as the case 
may be, of a reaetance device, and I pivot the sald lever at such a point as 
to form a critlcal angle between the outer part of the lever and the inner 
part — that is to say, the two parts of the lever on opposite sides of the pivot 
— it being presupposed that the inner part of the lever will be approximately 
horizontal vvhen the magnetic pull of the coil is at Its minimum, while the 
outer portion of the lever will be In a position of least effectiveness at the 
samo moment. A simple wûy of determining the critlcal angle for the lever 
of the compensating device is to constrUct a coil having a sufflcient number 
of turns to show the proper voltage and amperage under the condition of no 
load, and then to connect the moving part of the apparatus containing the 
coil with a straight lever pivoted at a point between its ends, and carrying 
at its outer end a sliding counterbalance. Then, by cutting into the circuit 
successively one lamp after another until the maximum number of lamps Is 
eut in, and at each successive step sliding the counterbalance into such a po- 
sition that the readings of the ammeter vs'ill always shovr the normal current 
on the Une, it will be found that between the extrême limits of its move- 
inent the sliding counterbalance will hâve traveled through a curve which is 
approximately the arc of a cirele. It is manifest that the center of the arc 
just described lies outside the pivot of the straight lever. The object sougbt 
in making the lever angular is to utilize this pivot as the center of motion, 
so that a weight attached to the end of the lever by some permanent means 
of attachment, such as suspension therefrom, will during the rnovements of 
the movable part of the reaetance device from one extrême of its motion to 
the other follow substantially the same curve as that trayersed by the slid- 
ing counterbalance already described. It will fee understood that, as lamps 
are successively eut into the circuit In the process described above, the 
sliding' counterbalance bas to be moved by hand nearer and nearer to the pivot 
in order to meet the conditions set forth above, and it will also be under- 
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Etood that the counterbalance moves during the same perlod througli a curve 
in a downward direction, each successive change In the position oî the coun- 
terbalance representing a single unit of movement corresponding to the swltch- 
ing In of a single lamp or other unitary translating devlce. The same wlll 
be true respecting the action of a welght of equal amount permanently at- 
tached to the end of a bent lever, provlded the angle given to the lever is se- 
lected accordlng to the method above described. We may suppose, for exam- 
ple, that the circuit Is to carry a current of two thousand volts and seven 
ampères. The first requirement is that a coll should be provlded having a 
sufficient number of windings to meet the described conditions, and beiug 
provlded wlth a core of sufficient slze to prevent undue heating. Thèse con- 
ditions belng attained, It is easy to détermine the critical angle for the lever. 

"It is immaterial whether the welght, 9, or any other counterweight or 
force, is attaehed to the coll or the core; the relative movements of thèse 
two parts being the feature upon whlch the choklng efCect dépends. When 
the compensatlng lever is attaehed to the core of the reactance device instead 
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of to the coil (it being assumed that the coll Is arrangea above the core) the 
core itself forms part of the mechanleal force opposlng the magnetic pull of 
the coil." 

Comparing what is so specified and described with the prior art — 
which will be regarded as comprised within the références discussed 
by counsel — it will be found to be beset with some limitations. Thus, 
in United States patent No. 377,317, to the eminent American elec- 
trician Elihu Thomson (1888), a reactance device for use in an altemat- 
ing current circuit is shown, consisting of a coil and core, arranged to 
act either by attraction or repulsion, or by a combination of both, avail 
being also made of the assistance of a counterbalancing lever and 
weight. The possibility of utilizing this for purposes of régulation is 
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distinctly claimed, the current in the coils being eut down, as it is said, 
as the magnetic core is drawn into tliem. The agencies employed in this 
device are thus, in a gênerai way, common to the one in suit, and the 
purposes of the two are to a certain extent the same. But, whatever 
the limitations so imposed, there is nothing which amounts to an antici- 
pation, the device being altogether toc imperfectly developed for that. 
The difficulty is that. while the inventer claims that it may be used as a 
regulator he fails to tell us how. And, assuming that the complain- 
ants are confined to a lever and weight, there is an entirely différent 
use of thèse, the two acting merely as a counterpoise to the weight of 
the core, and not as an opposing mechanical force to the magnetic 
action between coil and core. Much less is there any corrélation or ad- 
justment between thèse forces, in order to vary the choking effect 
in the coil, corresponding with the variations in the résistance of the 
circuit, so as to maintan the current constant, as in the complainants' 
device. 

The patent to the same inventer (Thomson) No. 397,616 (1889) cornes 
a step nearer. This, in one form, is designedly a reactance device for 
automatically maintaining a constant alternating current with lamps in 
séries, by relieving from the effect of an excessive potential when one 
or another lamp is eut out. In Fig. 4 is shown a hood or band, en- 
veloping and tending to close down upon a coil in circuit with the lamps, 
which coil in turn encircles a laminated iron ring. The effect of the 
coil and ring is to choke the current, and it is to regulate this that the 
hood or band is designed. Being set, by means of the counterbalancing 
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weight and spring, at a point where the current is normal, as the 
pressure or energy is increased in the coil, by the cutting oût of a lamp 
or lamps, the inductive effect on the hood or band is increased, repelling 
it iipwards and uncoverjng more of the coil, thereby allowing the lat- 
ter to exercise greater self-induction or reactance, and so impeding 
the current. While, on the other hand, if for any reason the current 
is enfeebled, or its energy taken up, the hood, gravitating by its own 




weight and being repelled to a less extent, moves down over the coil, 
restricting its reactive or choking power, and freeing or restoring the 
pressure of the current. It will be noted that the effective thing in this 
arrangement is the corrélation between the reactive coil and the hood, 
in which the weighted arm and spring play a very inconsiderable part, 
acting as a mère counterpoise to the hood, and in no sensé as a mechan- 
ical force opposed to the magnetic force which opérâtes upon the hood, 
and varying to meet it as in the device in suit. There is thus a clear 
distinction in principle between the two, in addition to the fact that the 
one makes use of repulsion and the other of attraction ; ail that can 
be said of them — if, indeed, that — being that they belong to the same 
broad class. It may be added, in passing, that the attempt to see in 
the relative position of the hood and the arm of the lever the critical 
angle described in the patent in suit requires a decided stretch of the 
imagination. And even granting that it can in fact be made out, it is 
a mère happen so, of no practical significance. 

The Thomson and Rice patent, No. 413,293 (1889), is the first at- 
tempt to connect with the high potential mains of a constant potential 
alternating current circuit, a circuit having electric lamps in séries, 
and to regulate the same by the introduction and withdrawal of a 
variable reactance. This is admittedly a practical device, and was nine 
years earlier than the Baker regulator, but it was not introduced com- 
mercially until about the same time. The reactance is secured by means 
of a coil, wound in sections upon a circular core, and is made to vary, 
according to the résistance in the circuit, by the Connecting up or throw- 
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ing out of the différent sectional windings. To accomplish this varia- 
tion aiuomatically, a pivoted switch is provided (Fig. 2), one arm of 
which is attached to an armature or core, which, as against the retrac- 




tion of a spring, is drawn down into a coil set in the circuit. As the 
energy of the current flowing through the mains is increased from any 
source the core is drawn further into the coil, and, the other arm of the 
switch being thereby moved up over the Connecting plates, additional 
sections of the reac'tance coil are thrown in, the reactive effect being 
increased with each. It is idle to suggest that there is anything hère 
in common with the device in suit, except the gênerai idea of reactance 
régulation, which it must be admitted was not new with Baker, even 
with respect to an alternating current circuit, with either arc or incan- 
descent lamps in séries, as is thus shown. But the attempt to find 
in the electro-magnet, employed to shift the arm of the pivoted switch, 
the movable reactive coil and core of the Baker invention is far fetched. 
Granting that, of necessity, there must be some impédance of the cur- 
rent by this as well as by the rest of the device, the inventors ascribe 
no such function to it, and it is neither se obvions nor so considérable 
that others must be assumed to hâve noticed it and been instructed 
thereby. 

A third patent to Thomson, No. 516,846 (1894), is also relied upon 
with some confidence by the défendants. This is, in terms, an alter- 
nating current regulator for arc lamps in séries, but with an induced 
current, the régulation being effected through the arrangement of the 
opposing coils of the transformer, which operate upon each other 
through the médium of the core within the magnetic field of both. As 
one or more lamps are eut out, and thereby a current of less energy is 
required, the excess of current thrown back on the secondary coil re- 
pels the primary, and so lessens the inductive ef&ciency of the trans- 
former, by air leakage, reducing the strength of the secondary or in- 
duced current. A counterbalancing weight and lever are used, the 
same as in the last Thomson, and for the same purpose; that is to 
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say, as a counterpoise merely, to hinder the downward tendency of 
ihe moving part, and not as an efficient mechanical force, opposed to or 
correlated with the magnetic force operating between the coils. As a 
variation (Fig. 3), the movable coil is also shown suspended by cords 
or flexible connections (attached at the other end to retracting springs) 
over puUeys having eccentric cam extensions. But this arrangement 
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does net differ in principle or function, being nothing but another form 
of counterpoise, the cam surfaces being simply for the purpose of secur- 
ing uniformity of action in the pull of the springs. And although it 
is declared that the device may be "varied to produce any désirable 
variation in the pull," this seems to be merely an incidental observation, 
of no especial significance, it being immedia'tely added that "the action 
of this form of counterpoise is of course the same." This patent as- 
sumes some importance as the substantial basis of the General Electric 
Constant Current Transformer, to be hereafter more particularly re- 
ferred to, and it is confirmatory of the view taken with regard to it 
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that at the outstart there was no provision in thèse transformers for 
varying the counterbalancing, which remained constant, that necessity 
being subsequently recognized and worked out by the company's elec- 
trician, Baker in the meantime having solved the problem in his own 
way. 

A further patent to the same inventer (Thomson), No. 516,847, issued 
the same day as the last (1894), shows an interesting modification of it. 
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Hère the coils are in séries with each other and with the lamps, but the 
regulating reactance is effected in substantially the same way, by the 
repulsion of the coils from each other, which increases as the résistance 
at the lamps lessens, their several effect upon the core, which they re- 
spectively surround, being thereby increased, introducing a reactive 
kick or self-induction, which brings the current to its former value. 
This increase of inductive effect on the core as the coils are separated 
is due to the fact that each coil is released or freed to a certain extent 
from the influence of the other. To this the counterbalancing pulleys 
and weights, the same as in the last patent, are merely incidental helps, 
and not substantial and effective forces to be reckoned with. It may 
be noted in passing that this patent is in part the basis of the General 
Electric Reactive Coil, of which more later. 

The Ferranti British patent (1894) also shows a reactance regu- 
lating device for an alternating current. It is true that the current 
after leaving the regulator is rectified or changed to one that is con- 
tinuous, it not being regarded as feasible at that time to operate 
arc lamps in séries on any other ; but that does not afïect the char- 
acter of the apparatus or the principle which is disclosed. Similarly 
to the Thomson, the régulation (Fig. 7) is effected through a trans- 
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former, having two movable primary coils, hung vertically with a 
fixed coil intermediate between them, ail of them surrounding a 
cômmon core. From the points where the movable coils are pivoted 
•extend vertical and horizontal levers, at right angles to each other, 
at the extremities of which are counterbalance weights of différent 
size. Thèse are so arranged that, as the movable coils are repelled 
from the fixed coils by the increased force of the current, the 
weights at the ends of the horizontal arms oppose this, and tend 
to force them together again ; but the weights at the top of the up- 
right arm, being thrown out of the vertical, and gravitating in the 
other direction, work just to the contrary, the diminished repulsion 
between the fixed and the movable coils, as they get fiïrther apart, 
being thus met by a graduated decrease in the gravitational force 
operating to bring them together again. To the extent that a vary- 
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ing mechanical force is thus made use of, in opposition to a magnetic 
one, as well as in the way that an equilibrium is sought to be se- 
cured between thern, by means of levers and weights acting auto- 
matically, it may be said that the same éléments are hère as are 
found in the patent in suit. But this is true only in the most gên- 
erai sensé, and the gap between the two is nevertheless wide. Not 
only is there a différence in the character of the magnetic force em- 
ployed, which is itself distinctive, but there is no suggestion how 
the opposing forces — magnetic and mechanical — are to be adjusted 
or correlated to produCe constant current, without which it can 
hardly be said to hâve advanced beyond the theoretical stage. 

The Bruger Swiss patent (1894) is of some importance as show- 
ing another kind of mechanical force, employed for purposes of 
régulation, in opposition to a magnetic one. In it an iron core is 
suspended on a spring above a séries coil into which, as the energy 
of the current is increased, it is drawn by magnetic attraction 
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against the action of a spring, a counterbalance between the two be- 
ing supposed to be secured by the increased résistance as the spring 
is extended. It is to be noted that the magnetic force in this ar- 
rangement is not repulsion, but attraction, the same as in the Baker 
regulator, and the mechanical force the retractance of a spring. But 
the device is of limited range and purpose, and, as was observed 




with regard to the Ferranti patent, the corrélation of the mechan- 
ical force with the other éléments involved, if it is to be regarded as 
at ail in the mind of the inventer, is very inadequately and unsatis- 
factorily treated. The mère hanging of a core on a spring to be 
dravvn down by the magnetic influence of a coii is not enough with- 
out more, and it is a question, therefore, whether anything practical 
is shown. Assuming, however, that the spécial combination which 
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there appears would stand in the way of a simiîar subséquent one, 
or even of a construction of the patent in suit which would extend 
to a device having thèse particular features, that is the full extent 
to which it goes. There is certainly nothing in it to anticipate or 
limit the invention outside of that. 

The Willans British patent (1883) is a mère sidelight. Designed 
to regulate the speed of a dynamo engine, its significance consists 
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simply in disclosing (Fig. 3) the use of a variable counterbalance 
lever, with bent arm and weight, opposed to the magnetic pull of a 
coil and core, varying according to the energy of the current, which 
is one of the détails of the présent invention, but, of course, falls 
far short of suggesting it. It was something which the inventer 
foUnd at hand in the art for such further uses as it might be put to, 
but that is ail. 

The Spencer patent, No. 588,610 (1897), is another which is some- 
what seriously pressed. This is ostensibly for a spécial style of arc 
lamp on an alternating current, supplied with a reactance regulator 
in séries therewith, for the purpose of controlling and steadying the 
current, and so the luminosity, of the light. To this end there is 
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provided, as it is said, in electric circuit with each lamp a chokîng 
coil capable of automatic variation as to its magnetic field, and con- 
séquent variation in its self-induction. Suspended within the coil 
(Fig. 2) is a movable core, having a weighted end, which opposes 
itself to the upward sucking action of the coil. When the current 
passing through the coil is normal, the parts are so proportioned 
that the core is retained at a certain height; but when for any rea- 
son the energy of the current is diminished, and therewith the mag- 
netic efïect of the coil lessened, the core descends, and thereupon 
the self-induction of the coil is relieved, giving passage to greater 
force, and restoring the equilibrium. Hère, as it is contended, is a 
reactance device for the régulation of an alternating current supply, 
in which a corrélation between magnetic pull and mechanical force, 
the latter being represented by a gravitational weight, is made use 
of to secure constant current, thus fulfilling the terms of the patent 
in suit. Too much importance, however, is not to be attached to the 
gênerai points of resemblance referred to. The whole purpose and 
design of this device is to overcome the slight variations in the 
electromotive force at the arc, due to the use of solid instead of 
cored électrodes in an inclosed lamp, although it must be confessed 
that its corrective effect of variations in the current supply is also 
recognized. But it is confined in its range of opération to a single 
lamp, and there is no attempted variation in conséquence of the 
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mechanical force, such as is necessary to meet changes in the résist- 
ance of a circuit composed of many lamps in séries, which is the 
feature of the Baker invention that gives it its distinctive place. 

It may be that it was this patent that brought about the disclaimer,^ 
entered by the complainants just before bringing suit, by which claims 
3 and 5 and a cognate portion of the spécifications were eliminated. 
Thèse claims relate to the régulation of a single arc lamp, in séries with 
the reactance coil ; and in view of the terms of the disclaimer, by which 
it is averred that the patent is too broad, including that of which Baker 
was net the original inventor, it is contended that tfeis bas the effect 
of making that which is so disclaimed a part of the prior art; from 
which it is further argued that there was no patentable novelty in ex- 
tending to a number of lamps that which was admittedly old as applied 
to one. But nothing of this can be received. The purpose of a dis- 
claimer, after issue, is to take out of a patent that which bas been mis- 
takenly or inadvertently included in it, by which it is made too broad. 
It must be of some distinctive and separable matter, which can be ex- 

1 To the Commlssloner of Patents : Tour petitloner, Manhattan General 
Construction Company, a corporation organlzed and existing under and by 
vlrtue of the laws of the state of New York, and havlng its principal place of 
business at the clty of New York, in sald state, respectfully represents : 

That it is possessed of the full and entire légal right, tltle, and interest In 
and to letters patent No. 684,340, granted October 8, 1901, to it as assignée of 
Malcolm H. Baker for regulatlng deviee for arc lamp circuits ; 

That it bas reason to belleve that through inadvertence, accident, or mis- 
take the spécification and claim of said letters patent are too broad, In- 
cluding that of which sald Baker was not the flrst inventor. 

Your petitioner therefore hereby enters this disclaimer to that part of the 
spécification and claims which is identified as follows, to wit: 

The construction Illustrated in figure 5 of the drawlngs and described In 
the spécification and claims in the following words: 

"Fig. 5 illustrâtes diagrammatieally my improved regulatlng coU In connec- 
tion with a single arc lamp." 

"I may apply my regulatlng reactance-coil to a single lamp structure as 
well as to a circuit including a séries of arc lamps. In Fig. 5 I illustrate such 
an application. The regulatlng coil is In this Instance placed in séries with 
the carbons — that Is to say, it Is conneeted up in the main circuit of the 
lamp. Its action is precisely the same as bas already been described in con- 
nection with a séries of lamps in circuit." 

"3. In an alternating current arc lamp a regulatlng reactance coil in séries 
with the carbons, the said coil having a moving part adapted, when moved 
to différent positions by the magnetic pull of the coil, to cause varying chok- 
ing effects in the coil, the moving part being acted upon by a force opposing 
the magnetic pull, which force Is so adjusted througbout Its effective range 
of opération as to balance the magnetic pull when the moving part is in 
positions adapted to produce constant current." 

"5. In an arc lamp, a pair of carbons and a regulatlng reactance coil In 
séries therewith, the sald coil havlng a moving part adapted to increase the 
choking effect In the coil, a pivoted lever conneeted to the moving part and a 
weight on the lever, the connection between the moving part and the lever 
being made at a critlcal angle, whereby the varying effects of the weight 
and the magnetic pull of the coil cause varying choking effects which are 
adapted to maintain the current constant." 

Dated City of New York, February 11, 1902. 

Manhattan General Construction Company, 

By G. W. Hebard, Président 

Attest: W. A. Esselstyn, Secretary. 
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cluded without disparagement to that which remains. Hailes v. Al- 
bany Stove Co., 123 U. S. 582, 8 Sup. Ct. 263, 31 L. Ed. 284. But the 
right to disclaim is a bénéficiai provision, and is entitled to a certain 
liberality of treatment, and may be made use of to avoid the effect 
of liaving embraced more devices than could properly be the subject ci 
one patent (Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct.,'r99, 36 L. 
Ed. 609); or even to remove an ambiguitv (Carnegie Steel Co. v. 
Cambria Iron Co., 185 U. S. 403, 22 Sup. Ct. 698, 46 L. Ed. 9G8). 
Matters duly disclaimed thus cease to be a part of the invention, and 
the patent is to be construed as tliough they never had been included in 
it. 22 Am. & Eng. Encycl. Law (Sd Ed.) 402 ; Dunbar v. Meyers, 94 U. 
S. 187, 24 L. Ed. 34 ; Schwarzvv'aldcr v. New York Filter Co., 66 Fed. 
152, 13 C. C. A. 380. In the présent instance the complainants merely 
disclaim that Baker, their assigner, was the original inventer of a 
regulating reactance device, such as is covered by the patent, as ap- 
plied to a single arc lamp. That is to say, no claim is laid to this as a 
part of the invention. There is no admission, ho^yever, in this that the 
subject of the disclaimer appears in tlie prior art, which may not by any 
means be the case, nor is there any justification for so construing it. 
It merely takes out of the patent the excided matter, leaving it as 
though it had never been there. This does not, of course, prevent that 
which is disclaimed from being identified with anything to be found in 
the prior art-^such as the Spencer lamp, for instance, in the case in hand 
— with whatever argument may be legitimately drawn therefrom. But 
there is no sanction for using the disclaimer as évidence that there is 
any such device in fact, which is the efïect sought to be given it hère, 
as to which it does not undertake to speak. 

The most important référence has yet to be considered, and that is 
the General Electric Constant Current Transformer, to which allusion 
has already been incidentally made, which was installed at Hartford, 
Conn., in the early spring of 1898, somewhat less than a year prior 
to the Baker invention. This was the first successful attempt at com- 
plète régulation, and it is to-day, in its perfected form, the only kind 
outside the Baker which has gone into extensive commercial use. As 
already stated, it is based on the Thomson patent. No. 51G,84G, and, 
as observed in that connection, it was not at first provided with any- 
thing to vary the force of the counterweight, a détail which was subse- 
quently worked out, but not till after the Baker regulator had made its 
appearance. Except in this superadded feature it makes use of no 
principle which is not to be found in the patent referred to, and as that 
did not anticipate the Baker neither does it. Granting that both are 
reactance regulating devices, in which a magnetic force is opposed to a 
mechanical one, and that the two are so correlated in each as to accom- 
plish a generally similar resuit, the différence between them is never- 
theless marked ; being one not simply of mechanical construction, but 
)f mode of opération and of type. In the General Electric Transform- 
er, the main or primary current remaining unchanged, régulation is 
effected, partially, it is true, by reactance or the choking of the current, 
through increased self-induction in the transforming coils, but prin- 
cipally by varying the pressure of the induced current through a change 
in the ratio of transformation, as the primary and secondary coils are 
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repelled frora each other under the force of the accumulated voltage. 
It is to facilitate this resuit, rather than to secure constancy of current, 
that the counterbalancing weights, hung upon adjustable eccentric 
winding surfaces, are employed, the transformer being actually set to 
give a varymg current in the lamp circuit, at différent loads, instead of 
a constant one, increasing or decreasing to meet the changing condi- 
tions by the cutting in or out of lamps ; while, in the Baker, régulation 
is accomplished by a direct choking of the current, by means of a re- 
actance interposed in the lamp circuit itself, the whole purpose being to 
maintain a constant current in the face of a constant potential, ail the 
way from full load to no !oad, which it effectively does. In matters of 
détail, also, the two differ materially. In the Baker the choking of the 
current dépends on the relative position of the coil and core, such chok- 
ing increasing as they are drawn together by the increased magnetic 
pull produced by the accumailated energy of the current, and decreasing 
as this is otherwise taken up, and the two are forced apart by the 
counterbalancing weight; while in the General Electric Transformer 
the relation between the coils and core does not change, but only that of 
the coils to each other, the function of the core, which remains equally 
in the magnetic field of both, being simply to increase their influence 
upon each other. This influence, moreover, being one of repulsion 
and not of attraction, requires a delicacy of adjustment, because of its 
weakness, which is not necessary where the many times stronger force 
of attraction is employed; and its effective range is correspondingly 
limited. Where, therefore, the Baker regulator is simple and com- 
pact, and, with a marked economy of material, is able to cope with the 
entire situation from no load to full load, the General Electric Trans- 
former has a tank huge in size, and bursting with mechanism, and still 
only undertakes to regulate up to 73 per cent, of the number of lamps 
in circuit. Incidentally also it is to be noted that the variable weight. 
the original purpose of which was merely to serve as a counterpoise to 
the coils, is at its maximum effect at full load, where it is at its minimum 
under the same conditions in the Baker, the two thus working func- 
tionally to secure diametrically opposite results. Nor at the outstart 
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was it a matter of design that, as in the Everest patent, where it is 
given no function, there should be an upward bend to the arm of the 
lever which carries the adjustable quadrant or sector, on which in the 
larger sizes of the transformer the vv^eight is hung, the original purpose 
of this being so that the sector should avoid striking the tank at its low- 
est position. Not till afterwards, and after it had been made use of 
by Baker, was it appreciated that in this form it aided the quadrant 
in varying the leverage of the weight. Without dwelling further upon 
the subject, it is thus abundantly established that, as already stated, the 
General Electric Transformer differs radically from the Baker regula- 
tor, however much in a gênerai way, they may seem to proceed along 
similar lines. The problem presented to each was no doubt the same, 
but it has been worked out in distinctly différent ways ; nor is this to be 
obscured by the fact that magnetic and mechanical forces bearing a re- 
semblance to each other hâve been made use of and correlated in both, 
the manner of doing so being by no means the same. Accepting the 
General Electric Constant Current Transformer as the best product of 
the prior art, the increased range of effectiveness of the Baker regulator, 
as well as its simplicity of construction in comparison with the great 
complexity of the other, is proof of itself of the advance to be found in 
the latter, even if there were nothing else. Sessions v. Romadka, 145 
U. S. 29, 12 Sup. Ct. 799, 36 L. Ed. 609 ; Hobbs v. Beach, 180 U. S. 
383, 21 Sup. Ct. 409, 45 L. Ed. 586 ; National Brake Beam Co. v. In- 
ternational Brake Beam Co., 106 Fed. 693, 45 C. C. A. 544 ; Boyer v. 
Keller Tool Go., 127 Fed. 130, 62 C. C. A. 244. 

The General Electric Reactive Coil — ^based in part on the Thomson 
patent. No. 516,847, supra, and in part on the Everest patent, No. 
710,050 — goes one step further, and adopts as the mechanical force em- 
ployed a counterbalance lever and variable weight, the reactance device 
being also in séries with the lamps. But the latter consists of two op- 
positely wound coils, set one above the other, surrounding and movable 
upon a common core, the repulsion between the coils, the same as in 
the constant current transformer, being the magnetic force made use of , 
the core being merely an intermediary between them. But even if this 
device approached more nearly to the Baker than it does, it adds nothing 
to the case against it, because it clearly is later in date. The earliest 
form which it assumed was a small apparatus built for the purpose of 
experiment, in March or April, 1899, which as late as September of 
the same year, when the paper of Prof. Robb was read and discussed 
before the American Institute of Electrical Engineers, had not yet 
been put into what was considered a successful commercial shape. It 
is a question just when afterwards this was accomplished, but it is 
not important to décide; for its first beginnings were admittedly 
prompted by the coming out of the Baker regulator early in 1899, 
which the engineers of the General Electric Company endeavored to 
meet with something of a correspondingly inexpensive character. The 
visit of Mr. Baker to Hartford at the instance of Mr. Westinghouse, 
at which time it is claimed that he got his ideas, was prior to this, in 
November or December, 1898. But even though the conceded purpose 
of this visit was to inspect the plant of the General Electric Company, 
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and see how to get around their constant current transformer which 
was there installed and being displayed, the fact remains that he did 
so, with a device of his own of distinct character, which, as shown by 
his letter and sketch to Mr. Westinghouse of December 26, 1898, was 
almost immediately conceived, and was put into commercial shape, sub- 
stantially as it now appears, about March Ist following. As the Gen- 
eral Electric Reactive Coil was subséquent to and conséquent upon 
this, it needs no further notice hère. 

There can be no question from this review of the prior art as to the 
entire novelty and validity of the Baker invention. It is true that the 
whole field was not open to him, but only an as j'et unoccupied and 
somewhat restricted place in it. There were undoubtedly existing de- 
vices of kindred and suggestive character ; nor can it be contended that 
reactance régulation, even as applied to an alternating current for arc 
lamps in séries, and on a continuous as well as a transferred current, 
was altogether new, nor yet the corrélation of mechanical and magnetic 
forces. What was new, however, was the particular forces selected, 
taken in conjunction with the way in which they were co-ordinated and 
combined ; and especially in the discovery that a varying gravitational 
or other like mechanical force could be successfully opposed to the mag- 
netic pull, at dififerent positions of the coil and core of the choking 
device, and the two so adjusted as to aiïord with exactness the react- 
ance required to meet changes in the résistance in the circuit, and thus 
maintain the current constant. This had been only partially and cum- 
brously accomplished by others previously, the efforts of the inventor 
producing that which not only diflfered in 'degree of effectiveness but 
in type. To the extent that he has thus brought about that which is 
novel and useful he is entitled to the protection of the law, and the only 
remaining question is whether the défendants infringe. 

If the fourth claim on which the complainants rest their cas€ is to 
be taken as it reads, they certainly do. They clearly make use — in an 
alternating current circuit, in séries with translating devices— of a 
regulating reactance device, consisting of a coil and core, the coil being 
suspended at the end of a pivoted arm or pendulum in proximity to 
the core, which is set above and at an angle to it, the two being so lo- 
cated relatively that the one is calculated to be drawn upward upon the 
other under the influence of magnetic attraction; the coil or moving 
part being thus adapted, when moved into différent positions by the 
magnetic pull exerted by the varying energy of the electric current 
passing through it, to cause varying choking effects, and being itself 
acted upon in turn by the force of gravity, opposed to the magnetic 
pull, the one being so adjusted throughout its effective range of opéra- 
tions as to counterbalance the other, when the coil, by the greater or less 
reactance established by its position on the core, is calculated to produce 
a constancy of current. This which is exactly descriptive of the défend- 
ants' device, is at the same time descriptive also of the invention in suit, 
as expressed in the claim referred to. Aside, however, from any tech- 
nical adhérence to terms, it requires but little observation to perceive 
that the inhérent principle of the invention has been appropriated by the 
défendants, with only slightly varying features. That the two are 
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closely allied is established by one o£ the défendants' own bulletins, 
where, after speaking of the Constant Current Transformer, it is said : 

"There Is still another type of regnlator which consists of an impédance 
ooll, in which the impédance is varied automatically by changing its re- 
lation to an Iron core, this impédance being in séries with the lamps. This 
form of regulator bas many things to recommend it. * * * It can be used 
directly upon the primary circuit without any transformation, if so desired, 
which would give the System a greater efElciency, and it can be made ex- 
tremely simple in construction. The Helios-Uptou Company's Regulator is of 
the last-named type. It consists simply of two coils, which are supported 
* * * on a pivot above them, so tîiat they can swing up on an inclined 
U-shaped Iron core. Thèse coils are drawn up by their own attraction to such 
a point that their impédance "always keeps the current constant. ïhis is ac- 
complished largely by the weigbt of the coil as an opposing force, a small 
weight being used only for adjustment." 

Undoubtedly the invention under discussion is to be regarded as 
residing in a structure of the same gênerai character as that which is 
described in the spécifications, to which the inventor is to be confined. 
Diamond Match Co. v. Ruby Match Co. (C. C.) 137 Fed. 341. But 
even on the basis that, as the resuit of this, a lever is a necessary com- 
ponent, this is to be found in the défendants' regulator in the rigid 
arm on which the coil is hung, the weight of which is practically located 
between the pivot as a fulcrum and the opposing magnetic and mechan- 
ical forces by which it is swung up or down. This makes out a lever 
of the second class, and it is to be noted with regard to it that it is by 
the opération of the two forces mentioned upon eàch other, through it 
as an intermediary, that the changes in the position of the coil, and its 
conséquent varying reactive efïect, is brought about, the same as in the 
invention in suit. This establishes in both form and fonction the sub- 
stantial equivalency of the two. It is only as a critical angle in one 
arm of the lever is made an essential feature that the défendants are able 
to escape. This, no doubt, is the form to which prominence is given 
by the inventor in the spécifications, but there is nothing there which of 
necessity restricts him to it. As was observed with regard to the 
method patent — although the two stand somewhat difïerently — ail that 
is shown in the spécifications may well be taken as illustrative merely, 
and not as intended to impose a limitation, other than as just indicated. 
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Indeed, the inveiitor expressly déclares, speaking on the subject oi the 
force to be made use of to oppose and vary with the magnetic pull 
between coil and core: "I hâve discovered that such a force can be 
applied mechanically in several ways." It is true that he goes on to 
say : "In the présent instance I make use of a compensating lever car- 
rying a weight, * * * ^^^^ j pivot the said lever at such a point 
as to form a critical angle between * * * the two parts * * * 
on opposite sides of the pivot ;" and then proceeds to describe at length, 
by words and diagrams, the method for determining it. But he also 
States later on : "It is immaterial whether the weight 9 [shown in the 
drawings, hung from the end of the bent arm], or any other counter- 
weight or force, is attached to the coil or the core, the relative movement 
of thèse two parts being the feature upon which the choking effect dé- 
pends;" and further adds: "When the compensating lever is attached 
to the core of the reactance device instead of to the coil (it being as- 
sumed that the coil is arranged above the core), the core itself forms 
part of the mechanical force opposing the magnetic pull of the coil." 
It is thus not only shown that he had variations to the extent indicated 
in mind, but that one of thèse, in which the weight of the core drawn 
upward by the magnetic pull of the coil above it is utilized as a part 
of the counter mechanical force employed, approaches very closely, if it 
does not in fact cover, the défendants' device. It is in the light of this, 
as well as the rest of the spécifications, that the claims must be read ; 
and, the one under considération having been formulated by the in- 
venter in broad terms, it is not to be eut down to the particular con- 
struction in which the critical angle appears, there being, enough in the 
spécifications to support it outside of that, especially, also, as that has 
been made the subject of a separate claim.^ National Cash Register 
Co. V. American Cash Register Co., 53 Fed. 367, 3 C. C. A. 559 ; Smeeth 
V. Perkins, 125 Fed. 285, 60 C. C. A. 199 ; Boyer v. Relier Tool Co.. 
137 Fed. 130, 62 C. C. A. 244. 

It is said, however, that, as shown by the proceedings in the Patent 
Office, it was only after the amendment of the spécifications, by which 
the method of determining the critical angle was introduced, that the 
objections of the examiner were removed; and that, having thus been 
made an élément without which the patent would not hâve been al- 
lowed, the invention cannot be carried beyond it. But it is to be ob- 
served that while considérable stress was no doubt laid upon this feature 
in argument there, in response to which the amendment spoken of was 
introduced, yet this was more for the purpose of making clear the 
method of fixing the angle on which the inventor relied, which he had 
referred to as obvious to any one skilled in the art, the examiner evi- 
dently not so regarding it. The significant thing is that the claims 
themselves were not amended to bring in any such limitation, but, after 

2 "2. In an eleetrlc circuit, a regulating reactance-coil having a moving part 
adapted to Increase the eholcing effect in the coil, a number of translating 
devices in séries with the coil, a pivoted lever connected to the moving part, 
and a weight attached to the lever, the connection between the moving part 
and the lever being made at a critical angle, whereby the varying effects of 
rhe weight and the magnetic pull of the coil cause varj'ing choking effects, 
which are adapted to maintain the ciirrent in the circuit constant." 
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some întermedîate changes involving nothing of this character, were 
accepted substantially as they were proffered, and without this they 
are to be taken as they read. Acme Flexible Clasp Co. v. Carey Mfg. 
Co. (C. C.) 96 Ped. 344 ; Society Anonyme Usine v. Rehfuss (C. C.) 
75 Fed. 657; Diamond Drill Co. v. Kelley (C. C.) 120 Fed. 282; Bover 
V. Keller Tool Co., 127 Fed. 130, 62 C. C. A. 244, It was recognized, 
moreover, by the examiner in his final observations on the case, that the 
real invention resided in the corrélation established between the mag- 
netic and mechanical forces employed and the choking efïect of the 
reactance coil, in a way to produce constant current ; and that this was 
not confined to the method by lever and weight, but was broad enough 
to extend to a device where a spring was used instead, which hardly 
comports with the idea that it was only accepted in its spécial and re- 
stricted form. 

A point is sought to be made out of the fact, which has already been 
adverted to, that, while the application was pending for the patent in 
suit, others were from time to time brought forward covering différent 
forms of similar reactance regulating devices, ail being allowed and is- 
sued the same day. It is contended that the inventer in this way not 
only recognized the limited character of the présent patent, but himself 
of necessity set bounds to it, the others being entirely superfluous and 
redundant if the invention hère is of the broad scope daimed. In one 
of thèse, the buoyancy of a conical float from which the coil is supend- 
ed is made use of, the sides of which curve inwardly in the form of a 
parabola, and are so graduated as to offer rapidly increasing résistance 
to thé magnetic pull, according to the increased displacement of the 
liquid into which it is drawn. In another, the opposing force is a spe- 
cially calibrated spring, on which the coil is directly suspended, or 
which is attached, in place of a weight, to the other end of an evenly 
pivoted lever. In a third the counterbalancing weight, in the form of a 
roller, is attached by a link to the end of a similar lever, and is arranged 
to slide up and down an incline having a so-called critical curve. In 
afourth the weight is suspended on a chain or on links, from the end of 
a lever, varying effect being thereby given to it, as the other arm is low- 
ered or raised. The fifth has a divided weight, the différent parts of 
which are taken up one by one, as the lever is similarly moved. While 
in the sixth it is suspended on a sprocket chain, stretched over a pivoted 
lever, one arm of which is given a critical curve, whereby the effect of 
the weight is increased or lessened as it is moved up or down. I hâve 
gone into thèse structural détails for the purpose of giving full force 
to the argument, but I am not persuaded that it should prevail. Thèse 
patents undoubtedly represent différent developments of the same 
inventive idea that is the basis of the one in suit. Not only is this at- 
tested by their common purpose and character, but they hâve identically 
the same introductory spécifications, borrowed from that which we hâve 
hère. They are to be severally confined of course to that which is por- 
trayed and claimed in each, and do not impinge, therefore, upon the 
présent patent any more than they do upon each other. There is no 
necessity and no pretense, as seems to be assumed, of so broadening it 
that they will do so. Confining it, as we admittedly must, to a structure 
of the same gênerai character as is described and sustained by the 
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spécifications, the défendants, for the reasons already given, are never- 
theless found within it, and therefore infringe. 

Let a decree be drawn in favor of the complainants in accordance with 
the views expressed in this opinion, and referring the case to a master 
to take an account. 
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(two cases). 

(Circuit Court, D. Conriecticut. Xiarcli 17, 1905.) 

Nos. 1,076, 1,103. 

1. Patents— Infeingement—Pbocess foe Duplicating Phonogeaphic Rec- 

ords. 

Tlie Edison patent. No. 713,209, for a nietliod of produclng hoilow cylln- 
drical phonograms, is limited to tlie process of mailing such records by 
expanding tbe blank placed within ttie mold, and is not infringed by a 
casting process. « 

2. Same. 

The Edison patent. No. 667,662, for a process of duplicating cylindrical 
phonographic records, is entitled to only a narrow construction in view 
of the prier art, and, as so construed, is not infringed by the process of 
the McDonald patents. Nos. 682,991 and 682,992. 

In Equity. Suits for infringement of letters patent No. 667,662, 
dated February 5, 1901, and No. 713,209, dated November 11, 1902, 
both granted to Thomas A. Edison for processes for dupHcating phono- 
graphie records. On final hearing. 

Dyer & Dyer and F. H. Betts, for complainant, 
PhiHp Mauro and C. A. L. Massie, for défendant. 

PLATT, District Judge. The two patents in suit relate to processes 
for duplicating phonograph records. The title to them is in the com- 
plainant, and it is alleged that they are infringed by the défendant. 

In case 1,076 the patent in suit is No. 667,663. This was granted 
February 5, 1901, but the application therefor was filed May 8, 1900. 
In case 1,103 the patent in suit is No. 713,209. This was granted No- 
vember 11, 1902, but the application therefor was filed March 5, 1898. 
It will be seen that the later patent relates to the earlier application. 
The alleged infringement arises in both cases from the use by the 
défendant of the same process of manufacture. The issues in each 
case are practically the same, and the two patents are so closely related 
that our burdens will be lessened by considering them together, and 
when they enter the art to treat the earlier application as the first ap- 
proach. 

It is claimed by complainant that the earlier application resulting in 
patent in suit 1,103 relates to a broader matter than the later applica- 
tion resulting in patent in suit 1,076. In short, that the "hoilow cylin- 
drical phonogram" may, under the process shown in patent in suit 
1,103, be formed by casting, dipping, or expanding, while under patent 
in suit 1,076 it must be formed by casting; one being the genus, the 
other the species — but this is parenthetical. It is believed that the 
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itiost searching analysis will fail to discover any défense which has been 
neglected by defendant's counsel. The cases undoubtedly invited such 
treatment, but the court is content to merely suggest some of the con- 
sidérations which seem to warrant the conclusions finally reached. 

And now let us step, as best we can, into the patentee's shoes, and 
find whether, in the particular branch of the art at which he aimed wlieii 
he sought thèse patents, he did, by the exercise of inventive genius, add 
anything to the then existing common stock of linowledge. The 
graphophonic art may be said to hâve fairly begun with the invention of 
Bell and Taintor, letters patent No. 341,214, dated May 4, 1886. This 
taught the public how to produce the commercial and transférable 
sound record. It led at once to an anxious search for a mold and ma- 
terial and method for producing a large quantity of satisfactory dupli- 
cate records of unvarying and excellent quality. On the same date 
Taintor told how records could be duplicated by so using plumbago 
as to make an electroplated matrix, and then copying the master record 
by mechanism. The trouble with mechanical duplication, however, is 
that, after a few copies hâve been produced, the master record becomes 
so worn that later duplicates are imperfect, and it was still, therefore, 
very important to find a way of making an unlimited number of accu- 
rate duplicates in a mold. To cast divers kinds of materials in molds 
was a long understood practice, and it was obvions that, if the ancient 
art of casting could be made serviceable in the matter of producing 
good records, the idéal method would be reached. In using molds, 
when the article to be produced was spherical, it is, évident that the 
mold must be divided; but when the article is not spherical, and if 
the molten material is of such a character that upon cooling it con- 
tracts, then a continuons mold can be used. It will be conceded, I 
think, that casting waxlike materials in continuons molds to obtain 
blanks, which, after shrinking, could be withdrawn lengthwise, was not 
a very difïicult matter, and was thoroughly developed long before 
either patent in suit. Such was the state of affairs when the search 
for the "idéal" in the matter of duplicating sound records was taken up. 

Passing by some slight suggestions which can be found in English 
and American patents, it is well to come at once to Mr. Edison's pat- 
ent No. 484,582, dated October 18, 1892, generally known as the "split 
mold" patent. This confessedly discloses everything which the patent 
in suit for a casting process discloses, except the longitudinal extrac- 
tion from a continuons mold. At the date when the application for the 
1892 patent was filed — January 5, 1888— it may well be that the waxlike 
substance with suitable contractile power had not been found; but on 
October 18, 1892, soap compositions, with low melting point and high 
coefficient of expansion and contraction, had become well known, and 
were in gênerai use. Mr. Edison was after a practical process, and 
confessedly the use of the split mold was not practical, because of the 
fins or burrs made by the seams ; and it is equally clear, since the 
soapy combination then known would contract sufficiently in cooling, 
that the. continuons niold was a practical thing, except for other 
troubles. 

Lioret's United States patent No. 528,273, October 30, 1894, and 
Young's British patent No. 1,478, January 23, 1894, are of importance, 
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because they deal with the duplication of sound records, rather than 
bianks. Lioret softens a celluloïd ring by plunging it in hot water, 
then forces a mandrel into the ring large enough to push the softened 
celluloïd into ail the cavities oi a mold, tnen by plunguig the vvhoie into 
cold water permits the celluloïd to harden and at the same time to con- 
tract cnougn so that it can be easily withdrawn from the mold by un- 
ocrewing. He also shows that very siight contraction permits tue un- 
icrevvuig. Young, using a continuons inoid and a thin strip of cellu- 
loïd, conapsed tue strip after impressmg it by expanding, and then 
withdrew n longitudinally. By using a material tnen weil known in 
the art, with a higher coemcient of expansion and contraction, it would 
seem that the necessity for collapsing would hâve been obviated. Ap- 
pelt [!\o. 31)3, y<ti) describes the casting of roliers in a cylindncal moid 
aud allowmg the material to congeal, so that tlie roller will easily corne 
out of the tube in conséquence of the shrinkage "which ail compounds 
coniposed principally ot gélatine and of glycérine undergo. Uay 
{^o. ù'o3,ô'ï2) describes the casting of a prinier's roller, and oy the in- 
troduction of cool air causing it to shrink at the inner suriace, and 
witiidraw itself from the outer tube, when it may be reinoved from the 
lube. It is true that tnese are in another art. Dut they disclose quite 
as plainly as any of the former citations that, if a proper rnateriai is 
provided, it is easy to cool it to the point where the inévitable contrac- 
Lion permits its longitudinal extraction trom a continuons mold. Long 
prior to the patents m suit it was known that certain waxlike materiais 
iiad the property of contracting when cooled. Mr. iidison s patent i\o. 
36:^,417, dated iVlay 8, 1888, specitically refers to that quaiity. He 
was ïhen engaged m showing how, by the use of an exceedmgly smooth 
die, a satisiactory blank could be produced, upon vvhicli engravmg 
^oxild proceed at once without cuttmg. ihere is no way of extractmg 
the hnished blank from tne solid die, which he oiïers as one torm, ex- 
cept to take advantage ot that quaiity of contraction to whicli he re- 
lerred in connection with the erfect of cooling upon the wax in the 
mold. 

To understand the entire matter, it is necessary to know the dis- 
tinction between blaiiKs and sound recorus. ijianks are made by 
a process which only dihers from that used in making records in 
one respect. The blank must corne out of the mold with a smooth 
surface upon which to engrave the tiny indentations which assist 
m repeating vocal or instrumental sounds to the ear, but the record 
must corne out of the mold with those tiny indentations already im- 
pressed thereon. The one process would, therefore, seem not only 
to be analogous to the other, but the two would seem to be so inter- 
woven as to be really a part of the same art. Except for the one 
différence explained, every step in each process is the same; the 
molds, the materiais, and the product the same; and in each case 
the product is intended to take, and does take, an exact impres- 
sion of the mold in which it is formed. Long prior to the applica- 
tion of March 5, 1898, Mr. Edison had put the casting process aside, 
and was using the expanding process, throwing now and then, it is 
true, a longing glance at his "idéal method" ; but it requires a con- 
sidérable stretch oi the imagination to accept the proposition that 
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with thîs application he had suddenly returned to his first love. It 
is believed that such return is shown in the second application, for 
that process is plainly a casting process. It makes no différence 
whether one pours the mixture into the mold from the top or draws 
it up from the bottom. As a characterization of a process the words 
"casting" and "dipping" cannot be distinguished. 

No. 1,103. 

Into an art, then, the condition of which has been somewhat 
meagerly set forth, comes the patentée with his application of 
March 5, 1898, which, after long hindrance, emerged from the Pat- 
ent Office as No. 713,209, dated November 11, 1902. Claims 2 and 
3 are in issue : 

"(2) The method of produclng hollow cylindrleal phonograms, which con- 
sists In obtaining a mold having a reverse phonogram-record on the Inner 
wall of a cylindrieal opening, forming a hollow cylindrleal plastic phonogram 
wlthin said mold, releasing the phonogram from the mold by a radial con- 
traction of the phonogram sufBcient to entlrely clear the surfaces, and re- 
moving the phonogram from the mold by direct longitudinal movement. 

"(3) The method of produclng hollow cylindrleal phonograms which con- 
siste in obtaining a mold having a reverse phonogram-record on the inner 
wall of a cylindrleal opening, forming a hollow cylindrleal plastic phonogram 
within said mold, releasing the phonogram from the mold by a réduction 
in température sufficient to entlrely clear the surfaces, and removing the 
phonogram from the mold by direct longitudinal movement." 

I can find nothing in the spécifications which even hînts at the 
soùndness of the proposition that the words found in claims 2 and 
3, "forming a hollow cylindrieal plastic phonogram," cover the cast- 
ing process. At the outset, it is admitted that it cannot be found in 
any other of the 18 claims. Then going to the spécifications, the 
blanks to be used are referred to on the second page, beginning at 
Une 8. They must be thick enough to maintain their shape. The 
diameter must be, at normal température, slightly less than the 
bore of the mold, so that it can be inserted. At line 18 begins this 
significant language : 

"After the blank has been thus placed wlthin the matrlx or mold, both 
the matrlx and the blank contalned thereln are, or the blank alone is, brought 
to a higher température, whereby the blank will expand and will be 
brought into intimate contact with the record-surface of the matrix or mold, 
whereby the négative record thereof will be impressed with absolute accu- 
racy upon the surface of the blank." 

Beginning at line 43, he states that he prefers to, introduce a ta- 
pering mandrel within the blank after the blank has been placed in 
the mold "and beat applied to the blank." In hne 84 he informs us 
that the degree of heat necessary to properly expand the blank 
will dépend largely upon the material used, and upon the closeness 
of fit of the blank "when inserted" within the mold. From line 124, 
and on, he described the spécifie blank as "preferably provided with 
a tapered bore," and as "turned down so that it may be inserted" 
within the mold "with a close fit," and as of a "sufficient thickness 
to maintain its shape." The history of the application in the Pat- 
ent Office also leads to the same conclusion. It strikes me as im- 
possible to construe this patent as indicating anything except the 
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expanding process, and, if this be so, it is conceded that defend- 
ant's casting process does not infringe. And this is the alleged 
broad patent under which the complainant seeks to dominate the 
art of producing molded duplicates, no matter how they are pro- 
duced. 

No. 1,076. 

After the Patent Office had devoted nearly two years of labor 
toward the parturition of the alleged invention which has just been 
discussed, another application was filed May 8, 1900, upon which 
letters patent No. 667,662 were issued, dated February 5, 1901. And 
claims 1, 2, 4, and 5 are in issue: 

"(1) The process of duplicating cylindrlcal phonographic records, wliich 
consists in first making an original record with a spiral record-groove of 
greater pitch than that desired on the duplicate to be produced, then in 
making a hollow cylindrical matrix or mold from said original record, car- 
rying the record In négative on Its bore, and in finally making duplicate 
records from the matrix or mold by introducing therein and engaging there- 
with material maintained in an abnormally hlgh température, whereby the 
c'ooling of such duplicate will contract the pitch of the record-groove, as and 
for the purposes set forth. 

"(2) The process of duplicating phonographic records, which consista in 
eecuring a mold containing the record in négative on its bore, in Introducing 
a molten material in the mold to receive a surface impression from such 
record, in allowlng the molten material to set, in contracting the set mate- 
rial, and in separating the contracted molded material by a longitudinal 
niovement, substautially as set forth." 

"(4) The process of duplicating cylindrical phonograph-records, which con- 
sists in forming a cylindrical mold with a record in négative on its bore, In 
introducing a molten material in the mold to form a cylindrical duplicate, in 
allowlng the duplicate to set, in contracting the duplicate, and iu removlng 
the contracted duplicate by a direct longitudinal movement, substantlally as 
set forth. 

"(5) The process of duplicating cylindrical phonograph-records, which con- 
sists in forming a cylindrical mold having the record in négative on its bore, 
lu introducing molten material in the mold around a core, wliereby a hollow 
cylindrical duplicate will be formed, iu allowing the molteu material to set, 
in contracting the molten material, and in wlthdrawing the contracted ma- 
terial from the mold by a direct longitudinal movement, substantlally as 
set forth." 

To introduce molten material into a mold ; to allow it to congeal 
therein, thereby taking the impression of the inner surface of the 
mold; and to then 1"emove it from the mold — is the ancient art of 
casting, and is the foundation of this patent in suit. If there is any 
invention hère, it must be contained within a very narrow scope. 
My view of the art, which includes therein the casting of cylinder 
blanks, narrows the matter still more. For years it had been com- 
mon to cast the same waxlike material in continuous cylindrical 
molds, and, after it had been cooled, and thereby sufficiently con- 
tracted, to withdraw the product longitudinally from the mold. 
The complainant is forced by the admitted facts of the prior art to 
contend that in one respect, at least, an inventive glimmer did shine 
out, and what will be now discussed applies to both patents in suit. 
The argument is that it is unimportant how much was known about 
pulling other products straight out of a continuous mold, because 
it remains true that no one had taught us how to remove longi- 
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tudinally a phonogram covered with such an infinitésimal number 
of exceedingly minute indentations. This is the glorious contribu- 
tion to the art for whicli Mr. Edison receives such adulation from 
expert and counsel. It is suspected tliat their entliusiasm causes 
them to lose sight of the admitted fact — that very little radial con- 
traction is required to produce a sufficient séparation to permit the 
straight pull. The necessary contraction is about as infinitésimal 
as the marlîs on the mold, and it would seem that a contraction suf- 
ficient to remove any casting from any continuons mold would 
serve to get this casting out of this mold in the way suggested. 

Air bubbles in the melted material drove Mr. Edison away from 
casting for many years, but in this patent he reverts to casting, and 
avoids air bubbles by introducing the melted wax from the botton; 
upwardly into a very cold mold, so as to produce an almost iustan- 
taneous chilling of the wax. Défendant undertakes to get rid of 
the air bubbles by superheating the melted wax after it has been 
poured into the mold at the top, and then proceeds to suddenly chill 
it down from its high température. This is donc under letters pat- 
ent Nos. 682,991 and 682,992, September 17, 1901. Mr. MacDonald 
discovered that he could do this when molding blanks in 189(3. The 
superheating and sudden chilling produced a very hard surface, not 
suitable for blanks, but excellent for duplicate records, and this 
knowledge led directly to the defendant's patents. It is important 
that the patent in suit was not interposed in interférence by the 
Patent OfHce. The presumption of novelty in defendant's patents 
is exceptiônally forceful when we consider that men so painstak- 
ing as Mr. Edison, and so vigorous as his counsel, must hâve been 
in full possession of ail the facts, and quite able to impress their 
views upon the office. Mr. Edison éliminâtes air bubbles by one 
process, and the défendant éliminâtes them by another and dis- 
tinctively novel process. 

The lions in the path at the time of the split mold patent are ail, 
except one, disposed of. The minute indentations were at one time 
too deep, and for a variety of reasons prevented a practical casting 
process; but this trouble vanished when Edison invented the 
curved-edge recorder, which avoids the deep cutting into the record 
which had been necessary before that time. The défendant has the 
benefit of the curved-edge recorder patent. * 

If you hâve a material, which, after cooling, contracts radialiy 
and longitudinally, thus becoming detached and separated from the 
mold without breaking, it is a simple and obvious act to lift it di- 
rectly and safely out. Before this can be done, however, you must 
hâve the right material, and the indentations imprinted by the mold 
must be of a certain kind. So it follows that if, after lifting it out, 
the product is a commercial failure, the fault must be either in the 
material or in the impressions, and it appears that thèse difficulties 
were obviated by other brains than the patentee's. 

Only a word about claim 1. It contains a self-adjusting device, 
which has the peculiar faculty of shifting its position, so as to catch 
an unwary défendant in its clutches, no matter how much pains he 
may take to escape. Whatever pitch one desires on the duplicate 
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will, of its own motion, cause his destruction. The shrinkage rule 
removes any lingering suggestion of novelty in the claim. 

Tlie foregoing is an imperfect sketch, thrown together in the 
midst of divers harassing problems, raised by a variety of other sit- 
uations in other matters ; but it is beHeved that it contains at least 
a faint suggestion of the reasons which hâve forced me to my con- 
clusions. A considérable portion of the mine remains, from which 
rauch value can be extracted to aid the défendant. It has been ex- 
plored, but I refrain from further exploitation. 

L,et the bills in both cases be dismissed. 



CHISHOLM et al. v. RANDOLPH CANNING CO. 
(Circuit Court, E. D. Wlsconsin. December 15, 1904.) 

I. Patents— Anticipation— Method of Hullino Pkas. 

The Chisholm patent, No. 421,244, for a niethod of hulling peas, held 
valid, as against the claim of anticipation by the Faure French patent 
of May 15, 1883, and the first eertlficate of addition thereto — it being 
shown that the Faure machine Is incapable of performing the opération 
of hulling by impact, whleh Is the method of the Chisholm patent; also, 
held infringed. 

In Equity. On final hearing of bill alleging infringement of let- 
ters patent No. 421,244, issued to Chisholm & Chisholm February 

II, 1890, for a "method of hulling peas." 

Gustav Bissing, for complainants. 
R. S. Taylor, for défendant. 

SEAMAN, District Judge. The patent in suit discloses means 
and process for hulling peas which hâve entered into gênerai use, 
and given great impetus to the pea-canning industry in this country. 
With its utility and importance as an advance in that art conceded, 
the validity of the patent is assailed upon the ground of anticipa- 
tion by the French patent of Mme. Faure, and its "first certificate 
of addition" (1883) ; and the majority opinion of the Circuit Court 
of Appeals in the Johnson Case, 115 Fed. 625, 53 C. C. A. 123, sus- 
tains this contention. The fact appeared in the Johnson Case, and 
is uncontroverted in the présent record, that the hulling of green 
peas for commercial uses had long been attempted by various ma- 
chines, but none had proved successful prior to the device of the 
Chisholms, for which letters patent No. 421,244 were granted, so 
that substantially ail hulling in the canning factories was carried 
on by hand labor. The patented device was for a method of hull- 
ing by .impact with beaters, moving at a fixed and moderate speed, 
so arranged that the pods dropping upon the beaters were struck 
with sufficient force to burst the pods by means of the air contained 
therein. without injury to the tender berries. This method solved 
the problem, entered into gênerai use, and the machine performs the 
labor of many hands with excellent results. In the face of this his- 
tory, patentable invention can be denied only upon convincing proof 
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that the patentées were clearly anticipated in their disclosure of this 
useful conception. But if such anticipation appears, it is unques- 
tionable that no monopoly can be granted for the process thus 
brought into commercial use. 

The décision referred to rests on this déduction in référence to 
the Faure patent, as stated in the opinion : 

"The great fact Is that she (Mme. Faute) devised and described a machine 
for hulling green peas, capable of operatlng by Impact, and incapable of oper- 
atlng (at least, to any considérable extent) In any other way. The organlza- 
tlon of the Faure machine, and the speed of Its beaters, are such as to render 
hulling by abrasion practlcally Impossible. In the nature of the case, the 
opération of the Faure machine is by impact. This Is the principle of the ap- 
paratus." 

If the Faure disclosures are of the efïect thus premised, no escape 
would appear from the conclusion there reached against the validity 
of the patent. Proofs are fumished, however, in the présent record 
— which were entirely wanting in the Johnson Case — of repeated 
experiments with a Faure machine, wherein it was practically dem- 
onstrated that it was not adapted to perform the patent opération 
of hulling by impact. While it is true that the resemblance in the 
gênerai form of the machines is striking, it is obvions from the de- 
scriptions given by Mme. Faure that she had no conception of the 
impact method which was discovered by the Chisholms. As it now 
appears that her device is incapable of its practical performance, I 
am of opinion that it constitutes no bar to the claims of invention 
in the Chisholm patent. 

Upon the oral argument I was interested in the question thus in- 
volved, and hâve examined the testimony with care, and the briefs- 
submitted thereupon. My inclination was to review both devices, 
in an opinion expressing my views as the basis of a decree, but other 
dutieîj interfered before the final briefs came to hand, and I deem 
it just to ail parties to enter decree in conformity with thèse con- 
clusions, without further remarks upon the validity of the patent. 

The defendant's "viner" machine plainly infringes the patent, 
upon the construction thus adopted, as I view the testimony, and 
decree will pass upon the bill accordingly. 



CHISHOLM et al. v, CANASTOTA CANNING CO, 

(Circuit Court, N. D. New York. February S, 1905.) 

■ Ko. 6,940. 

Patents— Anticipation— Method of Hulling Peas. 

The Chisholm patent, No. 421,244, for a method of hulling peas, keld not 
anticipated, valid, and infringed. 

In Equity. The bill of complaint hereîn allèges înfrîngeraent of 
United States letters patent No. 421,244, granted February 11, 1890^ 
to Charles P. Chisholm and John A. Chisholm, for improvements 
in the method of hulling peas. 

Gustav Bissing (of counsel), for complainants. 
R. S. Taylor, for défendant 
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RAY, District Judge. The main défense relied upon by the défend- 
ant is that the patent was anticipated by a French patent to Mme. Faure, 
and its first certificate of addition in 1883. In the case of Chisholm et 
al. V. Johnson, in the Third Circuit, the question was up, and the Cir- 
cuit Court found that the patent in question hère, granted to Chis- 
holm & Chisholm, was valid, and had not been anticipated, and also 
found infringement. See Chisholm v. Johnson, 106 Fed. 191. The 
Circuit Court of Appeals reversed that décision, holding that an- 
ticipation had been shown. See 115 Fed. 625, 53 G. C. A. 123. In 
that case, Gray, J., dissented. This court would be inclined to fol- 
low the décision in the Johnson Case, Third Circuit, if the décision 
of this case rested upon the same évidence adduced in the Johnson 
Case. Such is not the fact. Considérable additional évidence is 
presented by the record in the case before this court, and the con- 
clusion is inévitable that the décision of the Circuit Court of Ap- 
peals in the Johnson Case would hâve been différent, had the addi- 
tional évidence now produced been before it. 

Since that décision was rendered, thèse same questions hâve been 
up in the United States Circuit Court for the Eastern District of 
Wisconsin (Chisholm et al. v. The Randolph Canning Co., 135 Fed. 
815), and also again in the Circuit Court of the United States for 
the District of Delaware (Chisholm et al. v. Fleming & Fleming, 
133 Fed. 934). The évidence now before this court was there pre- 
sented. In the Randolph Canning Co. Case, Judge Seaman has 
written quite an elaborate opinion, affirming the validity of the 
patent, finding infringement, and holding no anticipation. In the 
Fleming Case, above mentioned, Judge Bradfcrd has written an 
elaborate opinion, quoting largely from the dissenting opinion of 
Judge Gray; and he sustains the patent in suit, and holds infringe- 
ment, and also holds that the Faure patent was not an anticipation. 

I hâve examined carefully the opinion of the Circuit Court of 
Appeals in the Johnson Case, and thèse later opinions of Judges 
Seaman and Bradford, also the record before the court in the John- 
son Case, and the additional évidence produced in the case at bar, 
and concur in the récent opinions of Judges Seaman and Bradford. 
Thèse opinions will undoubtedly be reported, and it is therefore 
unnecessary for this court to go into détails, or give at length rea- 
sons for its opinion. This court had the impression on the argu- 
ment that the Faure patent did not anticipate the patent in suit, and 
was also of the opinion that infringement was clearly shown. The 
later examination given the case at différent times, and a considér- 
ation of the opinions referred to, hâve confirmed those impressions. 
The Faure invention was not designed or intended to shell peas 
by impact. It was not constructed for such a purpose. It was 
intended to shell peas by abrasion, and did. If any of the peas 
were shelled by impact, such shelling in that mode was incidental, 
and we might say accidentai. The construction of the machine 
prevented the shelling by impact of any considérable quantity of 
the peas put in the machine. It is, of course, true that Mme. Faure 
was entitled to hâve her machine considered an invention for the 
135 F.— 52 
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shelling of peas by impact, if ït shelled peas in that mode, even 
though she did not know the fa;ct, and supgosed the shelling was 
donc by abrasion. The triith is that her machine was what she 
supposed it to be, and was not a machine that operated to shell peas 
by impact, as does the defendant's. The consti'uction of the two 
machines is différent, the opération is différent, the results — that is, the 
effects upon the pea pods; — are différent. 

Ifind and hold that the complainants' patent in suit is valid, and 
was not anticipated. I also find infringement by the défendant. 
The complainants are entitled to a decree accordingly, with costs. 



OOURTNEY V. PRADT et al. 
(Circuit Court, E. D. Kentucky. January 19, 1903.) 

FOREIGN EXECUTOES ACTIONS AGAINST, 

In tbe absence of statute expr'essly authorizing suit to be brought 
against a forelgn exécuter, such an executor, not having taken any steps 
to colleet nonresldent assets, cannot be sued in a state other than that 
wherein he was appolnted. 

[Ed. Note. — For cases In point, see.vol. 22, Cent. Dig. Exeeutors and 
Admluistrators, § 2344. 

GitiKenship o( exeeutors and administrators as affectlng jurlsdlctlon of 
fédéral courts, see note to Shlpp 7. Williams, 10 C. C. A. 252.] 

W. B. Cixon, for plaintiff. 
R. D. Hill, for défendants. 

COCHRAN, District Judge. This is a suit by a créditer of a 
partnership, one of whose two rhembers is dead, against his exec- 
utor and the surviving partner, séeking to obtain payment of his 
debt. Both défendants are nonresidents of this state, and were so 
when the suit was brought. The décèdent was likewise a nonres- 
ldent at the time of his deâth, and the défendant executor was ap- 
polnted and qualified as such in thë State of decedent's domicile, to 
wlt, the state of Wisconsin. The suit was brotight originally in 
the Powell circuit court, and has beéh removed to this court by the 
défendants on the ground of dlversity of citizenshlp. Each défend- 
ant was brought before: the stat-e court by constrilctive Service of 
process, and heither entered his appearànce to the suit. An attach- 
ment was sued out and levied on stock owned by the décèdent in a 
Wisconsin corporation doing business in this state, and an in- 
debtedness on the part of said cpi'poi'atiort tO him, by serving the 
wrlt of attachment upon Its agent in this state, deslgnated in ac- 
cordance with the requirement of section 571,' Ky. St. 1903. It was 
not levied upon any property of the surviving parther, the other 
défendant. It is thereforé a suit to subject the stéclc in and daim 
against said forelgn corporation to the pàyment of said indebted- 
ness by means of this attachment. 

The défendants move to dlsmiss the suit because its predecessor, 
the state^^ôurt, acquired no jurisdiction, by vlrtue of the proceed- 
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ings had thereîn, of the subject-matter of the suit or the persons of 
défendants. It is certain that the state court had no jurisdiction 
so far as William C. Atwater, the surviving partner, was concerned, 
unless it had jurisdiction of the suit as against the foreign exécuter 
of the deceased partner. It is net alleged that William C. Atwater 
has any property in this state, and the attachment lias not been 
levied upon any property of his, save so far as he may be interest- 
ed in the property levied on as the property of the deceased partner. 
The suit should be treated, therefore, as if it were a suit against the 
foreign executor alone. 

It is claimed by défendants that the state court acquired no ju- 
risdiction of the suit so far as said défendant was concerned, upon 
two grounds. One is that, by rcason of the fact that the garnishee 
is a foreign corporation, the decedent's stock in and claim against 
it is not subject to attachment and subjection to payment of plain- 
tifï's indebtedness against the partnership in the courts of the state. 
The case of N. J. Sheep & Wool Co. v. Traders' Deposit Bank, 104 
Ky. 90, 46 S. W. 677, seems to support défendants' position as to 
the stock, and the case of Pittsburg, C., C. & St. h. Ry. Co. v. Bar- 
tels, 21 Ky. Law Rep. 1670, 56 S. W. 152, seems to be against their 
position as to decedent's claim against the foreign corporation. 
The case is attempted to be distinguished from this case on the 
ground that the foreign corporation there had property in this state, 
and had been served with the writ of attachment in accordance with 
section 203 of the Civil Code, whereas the foreign corporation hère 
has no property in this state, and was served with the writ of at- 
tachment in accordance with section 571, Ky. St. 1903. To say the 
least, I doubt whether either or both of thèse considérations are 
sufficient to dififerentiate that case from this, and there is room ior 
claiming, irrespective of that case, that, if the state court has juris- 
diction of a suit against a foreign corporation on behalf of décè- 
dent or his estate, it also has jurisdiction of a suit on behalf of a 
créditer of décèdent seeking to subject decedent's claim against the 
corporation to payment of his debt, or, in other words, that the 
fact that the foreign corporation is liable to be sued in this state 
was sufficient to give its indebtedness a situs in this state for pur- 
pose of garnishment in the courts thereof. I do not find it neces- 
sary to commit myself further as to this ground upon which it is 
claimed by défendants the state court had no jurisdiction of this 
suit. 

The other ground is that, because the claim garnished is a dece- 
dent's estate, it was not subject to attachment. I confess that at 
fîrst I was clearly of the opinion that the position was well taken. 
The argument of counsel for plaintifï, however, has a tendency to 
bring me to the conclusion that it is not. It is that the statutory 
provisions requiring a ratable distribution of a decedent's estate 
amongst his creditors do not hâve the efïect of prohibiting a créd- 
iter from suing and obtaining an attachment before judgment and 
exécution after judgment by which he will secure a préférence. 
The only way in which such préférence can be prevented is by suit 
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in equity to settle the estate, and an injunction agaînst the institu- 
tion or prosecution of sucli a suit. As to the correctness of the con 
tention of plaintiff's counsel in the particular, I do not fînd it nec- 
essary to commit myself. Likewise as to his contention that with- 
out an attachment plaintiff had a right, upon constructive service 
alone, to subject the foreign corporation's indebtedness to payment 
of plaintifï's claim. It would seem, however, that, if this is so, the 
foreign corporation should hâve been made a défendant. And, as 
bearing on the question, see Judge BuUitt's note to section 418 of 
the Civil Code. 

The reason why I hâve not found it necessary to dispose of thèse 
contentions of counsel more definitely is that there is one ground 
upon which it can be claimed, without question, the state court had 
no jurisdiction of the suit as against the défendant executor, and 
hence not at ail, and that ground is that he is a foreign executor. 
The law in regard to the right of foreign représentatives of de- 
cedent's estate to sue and be sued in other jurisdictions than those 
in which they were appointed is thus stated by Mr. Justice Story in 
Vaughan v. Northrup, 15 Pet. 1, 10 L. Ed. 639 : 

"It bas become an established floctrine tbat an admlnlstrator appointed 
in one state cannot in his officiai capacity sue for any debts due to his intestate 
In the courts of another state, and that he is not liable to be sued in that 
capacity In the courts of the latter by any creditor for any debts due there by 
his intestate." 

This law has been recognized and applied in this commonwealth. 
Because of it, it has been held that a foreign personal représent- 
ative could not sue to recover a debt due the décèdent without com- 
plying with the termS of sections 3878 and 3879, Ky. St. 1903 (Mar- 
reft V. Babb, 91 Ky. 88, 15 S. W. 4), and that a foreign personal 
représentative could not sue at ail in this state to recover an asset 
of the estate which did not constitute a debt due the décèdent 
(Maysville St. R. R. & T. Co. v. Marvin, 59 Fed. 91, 8 C. C. A. 21 ; 
L. & N. R. R. Co. V. Brantley, 96 Ky. 297, 28 S. W. 477, 49 Am. St. 
Rep. 291). That a suit cannot be brought in this state against a 
foreign personal représentative is expressly decided in the case of 
Baker v. Smith, 3 Metc. 264. It is true that this suit is against him 
to subject an asset claimed to hâve a situs in this state. But that 
can make no différence. The résident creditors of a nonresident 
décèdent hâve ample provision made for subjecting assets having a 
situs in the state to the payment of their debts. They can obtain admin- 
istration on the decedent's estate in this state, and thereby so subject 
those assets. And the foreign personal représentative cannot sue at ail 
for some, and for those for which he can sue he is required to give 
bond that will protect local creditors. It is therefore not neces- 
sary, in order to protect them, that such a novel proceeding as a 
suit against the foreign personal représentative should be upheld. 
I am not aware of any authority justifying such a proceeding. 

It seems to me, therefore, that the motion to dismiss the suit be- 
cause of want of jurisdiction in the state court to entertain the suit 
should be sustained. There is no doubt that, if such want of juris- 
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diction exists, this court has the power to dismiss the suit. I am 
not bound to remand the case and let the state court détermine the 
question. By reason of the diversity of citizenship and compliance 
with the removal statutes, this court has acquired the right to dé- 
termine that question and to act accordingly. 

But it is contended by counsel for plaintiff that the case was not 
removable within the principles applied in the case of Cates v. Al- 
len, 149 U. S. 451, 13 Sup. et. 977, 37 L. Ed. 804, and should there- 
fore be remanded. Hc has made motion to that eiïect upon this 
idea. But this case does not corne within the case of Cates v. Allen. 
That was a suit in a state court of Mississippi, brought by a créd- 
iter attaching an alleged fraudaient conveyance of his debtor. He 
had not obtained a judgment and return of no property found. A. 
statute of Mississippi authorized the suit without such preliminary 
return. A suit in equity cannot be brought without it. The case 
was removed to the fédéral court. It was held by the Suprême 
Court that. the case should be remanded, because it was not a suit 
in equity within the removal statute, and the state court under the 
statute had jurisdiction of it. If such a suit as that brought herein 
is maintainable, it is a suit at law. The mère fact that an attach- 
ment is sued out in it does not make it a suit in equity. The early 
attachment statutes of Kentucky may hâve provided that the suit 
should be in equity. But the présent attachment statutes do not 
so provide, and they more frequently find application in actions at 
law than in suits in equity. And, even if it were a suit in equity, 
the Case of Cates v. Allen is not an authority against the position 
that the fédéral court would hâve jurisdiction in equity in such a 
case. It would seem to come within the case of Holland v. Challen, 
110 U. S. 15, 3 Sup. 495, 28 L. Ed. 52, and similar cases. 

The motion to remand is therefore overruled. 

As the position taken in regard to this being a suit against a for- 
eign executor, and hence not maintainable, has not been considered 
by counsel for plaintifï in his brief, he will hâve an opportunity to 
be heard in regard thereto, if he so desires. 

Counsel for plaintifï hâve availed themselves of the leave granted 
them in the former o])inion to be heard as to the position taken 
therein that this suit cannot be maintained because it is against a 
foreign executor, and contend that that position is not well taken. 
In support of their contention they cite the following décisions of 
the Court of Appeals of Kentucky, to wit: Keiningham v. Kein- 
ingham, 71 S. W. 497, and Davis v. Connelly's Ex'r, 4 B. Mon. 136 ; 
and the following décisions elsewhere, to wit: Laughlin v. Solo- 
mon, 180 Pa. St. 179, 36 Atl. 704, 57 Am. St. Rep. 633; Tunstall v. 
Pollard's Adm'r, 11 Leigh, 1 ; Marcy v. Marcy's Ex'r, 32 Conn. 308 ; 
Brown v. Knapp, 79 N. Y. 140 ; Lake v. Hardee, 57 Ga. 467 ; Bank 
of Mobile v. McDonald, 22 Ala. 476 ; Cady v. Bard, 21 Kan. 667 ; 
Lewis v. Reed, 11 Ind. 242: Mitchell's Lessee v. Eyster, 7 Ohio, 
257, pt. 1. The cases of Mitchell's Lessee v. Eyster, 7 Ohio, 257, 
pt. 1, Cady v. Bard, 21 Kan. 667, and Bank of Mobile v. McDon- 
ald, 22 Ala. 476, are not applicable hère, because in each instance 
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there was a statute in the state where the case arose and was cle- 
cided authorizing a suit against a foreign executor or administrator. 
In the Kansas case the statute was in thèse words : 

"An executor or administrator duly appointed in any other state or couutry 
may sue or be sued in any court in this state in his capacity of executor or 
administrator, in like manner and under like restrictions as a nonresident 
may be sued." 

In the Ohio case it was in thèse words : 

"In the case of a debtor residing eut of the state the wrlt of attachment 
as above provided may issue against his heirs, executors, or aduiinistiators." 

In the Alabama case it was in thèse words: 

"And in case of the death of any debtor residing out of the limits of this 
state, havlng lands or other property therein, the credltors résident wlthiu 
the state shall in like manner be entitled to recover by attachment against 
the executors and adminlstrators." 

The Ohio and Alabama statutes do not as plainly as the Kansas 
statute authorize a suit against a foreign executor or administrator, 
but there is no room for question but that those statutes were in- 
tended to, and did, authorize suits against foreign executors and 
admiriistrators. There is no such statute in tliis state, and it is not 
contended that there is. Those three cases, therefore, hâve no ap- 
plication hère. 

In the case of Lewis v. Reed, 11 Ind. 242, a suit was brought 
against a nonresident of Indiana, wlio had been appointed admin- 
istrator in this state, in his individual capacity. In the course of 
the opinion the court say: 

"Another position is taken by counsel In the case, vlz., that Lewis shonid 
Iiave been sued, if at ail, as administrator, and not in his individual capacity. 
A foreign administrator is llable to be proceeded against by attachment, and 
perhaps the complaint in this case might well be regarded as against Lewis 
in that capacity." 

It is évident from this that there was a statute in Indiana author- 
izing a suit against a foreign administrator by attachment; so 
that, if that case had involved a suit against a foreign administrator 
in his capacity as such, it would hâve to be classed with the three 
cases just considered, and held to be nonapplicable hère. 

The case of Brown v. Knapp, 79 N. Y. 140, was a suit in New 
York by a legatee against an executor of a Connecticut testator, 
who had qualified as such in that state, but who resided in New 
Yorlc, to whom a devise had been made, coupled with an obligation 
to pay the legacy and interest thereon, to recover the interest. It 
was held that the executor was individually liable for the legacy 
and the interest thereon, and the fact that he was sued as executor 
cotild bè ignored, and the suit treated as against him individually. 
This case certainly has no applicability hère. 

The cases of Lake v. Hardee, 57 Ga. 467, Tunstall v. Pollards 
Adm'r, 11 Leigh, 1, and Laughlin v. Solomon, 180 Pa. 179, 36 Atl. 
704, 57 Am. St. Rep. 633, were ail cases of suits against foreign 
executors who had removed to the state where the suits were in- 
stituted, and brought with them assets collected in the jurisdiction 
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wliere appointed, and were liable for assets sb collected. In the 
Georgia case the executor was also trustée under the will, and was 
sued as trustée, thoup^h he was treated as if sued as executor. There 
are other décisions to the contrary of this, as, for instance. Peter- 
son V. Chemical Bank, 32 N. Y. 21, 88 Am. Dec. 298, and Heden- 
berg V. Hedenber^, 46 Conn. 30, 33 Am. Rep. 10. 

As to the weight of authority on tliis proposition, it is stated in 
]\[inor, Conflict of Laws, 236, that: 

"If an admlnlstrator, appointed in one state. removes wlth the assets of the 
L'state into another state, the coin-ts are divided upon the question whether 
01' not the decedent's creditors ma.v sue the adniinistrator In the latter state 
without a reappolntment, the weight of authority seeming to favor the right 
of the creditors to sue. But if the administrator should oniy come into the 
state transiently or temporarily, the better opinion would seem to be that no 
action will lie against him there without a new appointment." 

The ground upon which the right to sue the foreign executor in such 
a state of the case is based is necessity. As the foreign executor has 
removed to the state where suit is brought, having wasted the assets 
collected in the foreign jurisdiction, or brought them with him, if he 
cannot be sued there, he cannot be sued at ail. In the Virginia case 
Judge Tucker said: 

"Upon a full review of the whole subject, I am of the opinion that justice, 
convenience, and necessity require a récognition of the right to sue an executor 
vvho has qualified abroad, if he coines within the jurisdiction brlnging the as- 
sets with him." 

The Kentucky case of Keiningham v. Keiningham, 71 S. W. 497, 
and the other Kentucky cases cited in the opinion in that case, are 
ail cases of the same sort ; and Mr. Minor cites the cases of Atchison 
V. Lindsey, 6 B. Mon. 86, 43 Am. Dec. 153, ahd Embry v. Millar, 1 
A. K. Marsh, 300, 10 Am. Dec. 732, along with others, as justifying his 
statement that the weight of authority is in favor of the right to sue 
in such a case. 

If necessity is the ground of suit in such a case, the pendulum of 
authority might well swing to the other side, if the executor sued is 
only transiently or temporarily within the state, as Mr. Minor states 
it has donc. And, if such is the ground of the right to sue in such a 
case, authorities holding that a right to sue exists in such a case are not 
authorities in support of the contention hère, that a foreign executor 
or administrator may be sued in relation to assets located within the 
state where the suit is brought. For, in relation to such assets, no 
such suit is essential in order to reach them. 

The only other authority cited by counsel for plaintifï from other 
jurisdictions than Kentucky, not yet considered, is the case of Marcy v. 
Marcy's Ex'r, 32 Conn. 308. That case was a suit in Connecticut 
against a Massachusetts executor, who had collected assets in Connec- 
ticut and had removed to or lived in that state. The case of Campbell 
V. Tousey, 7 Cow. 64, was a suit in New York against a Pennsylvania 
executor, who had collected assets in New York and removed there. 
The two cases were alike in their essential characteristics. It was held 
in both cases that the foreign executor could be sued. They differed in 
this, however, that in the New York case it was held that he would be 
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sued as executor de son tort, whereas in the Connecticut case it was 
held that he might be sued as executor de jure. In the Connecticut 
case Judge Butler said : 

"Most of the cases In which it bas been held that a foreign executor could 
not be sued were cases where there were no assets In the jurlsdiction where 
the suit was brought, and there was an attempt to charge him in respect to 
assets sltuate in the State or county ot the domicile. Hère there were assets 
in the State which the défendant had collected, and which the plaintiff, as 
creditor, was entitled to bave appropriated to payment of his debts; and 
why should he not be suable hère, if at ail, for that reason, and holdeu to that 
extent as executor de jure? He was such, and could not and did not deny it, 
and not by grant of administration, but by force of the will. He was suable 
before probate as executor de jure in Massachusetts, as every executor is who 
does not renounce, and his condition was substantially the same hère. He is 
sued as executor or generally in either case, and why resort to légal fiction 
and estoppel when it is entirely unnecessaryî Grant that it Is necessary in 
respect to a foreign administrator, it Is not so in respect to an executor." 

In the case of Hopper v. Hopper, 125 N. Y. 400, 26 N. E. 457, 12 
h. R. A. 237j Judge Finch, in speaking of the law as laid down in the 
case of Campbell- v. Tousey, said : 

"Before the Code, and before the Revised Sta tûtes, the foreign executor who 
came into our jurisdiction and intermeddled with assets hère could be sued as 
executor de son tort. The law regarded him not as a foreign executor, but an 
executor hère, having made hlmself such by his own wrongful conduct." 

But as to which position is correct, whether he should be sued as 
executof de son tort or executor de jure, the ground of suability at 
ail is the fact that he had collected the assets. If he has not col- 
lected the assets, thèse décisions are not authorities that he is suable 
at ail. 

This disposes of ail the cases cited by counsel for plaintiff, except 
the Kentucky case of Davis v. Connelly's Ex'r, 4 B. Mon. 136. In 
that case it was simply held that a judgment rendered in Ohio against 
Kentucky executors, in a suit in which they had voluntarily appeared 
and made défense, was binding upon said executors, and that they 
might be sued upon it in Kentucky. There is nothing in the point 
there decided that has any bearing' upon the question involved hère. 

This considération of the authorities cited shows that none of them 
are applicable hère, or contravene the position taken in the former opin- 
ion, and I do not think that any authorities can be found that do. The 
gênerai raie as to the suability of foreign executors or administrators 
is thus stated in 13 A. & E. Enc. of Law (2d Ed.) p. 957: 

"An executor or administrator cannot be sued In his représentative eharacter, 
unless he is made liable by statute, either at law or in equity, in the courts of 
any state or eountry other than that in which he has received his appointment." 

It is thus Stated in Minor on Conflict of Laws, p. 235 : 

"It is the gênerai doctrine, both In England and America, that no suit can 
be brought by or against an executor or administrator in his officiai capacity In 
the courts of any eountry save that from which he has derived his authority to 
act by virtue of the letters of probate or of administration there granted him." 

Instances of statutes making him liable in the courts of another state 
than that in which he received his appointment are found in the cases 
cited by plaintiff's counsel, considered above. Those cases show, also, 
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an exception to the gênerai rule quite generally held in the case of a 
foreign représentative who has collected assets in the jurisdiction where 
appointed, and wasted them or brought them with him to the jurisdic- 
tion where suit is brought and there settled — an exception recognized 
as a matter of "justice, convenience, and necessity." They show, also, 
an exception in the case of a foreign représentative coming into the 
jurisdiction where suit is brought, and, without administcring there, 
collecting assets subject to that jurisdiction. Tliat, apart from the 
considération of his having collected assets there, he is not liable to 
suit in relation to such assets, nor can such assets be reached through 
a suit brought against him, is clear. Mr. Minor, in his work on Con- 
fîict of Laws, p. 236, says : 

"If a creditor of a décèdent wlshes to sue in a foreign state to reach assets 
eituated tliere, he must hâve letters of administration taken eut there before 
the suit can be instituted. He cannot, in gênerai, sue a domestic administrator 
in a foreign court or a foreign administrator In a domestic court" 

Story's Conflict of Laws (8th Ed.) p. 715, thus states the law as to 
this : 

"If a credltor wlshes suit to be brought In any foreign country In order to 
reach the effects of a deceased testator or intestate situated therein, it wlll 
be necessary that letters of administration should be there talcen eut in due 
f orm, according to the local law, before the suit can be maintained ; for the 
exécuter or administrator appointed In another country Is not suable there, 
and has no positive right or authorlty over those assets; neither is he re- 
sponsible therefor." 

It is certain, and conceded by counsel for plaintiff, that a foreign 
représentative of a décèdent could not bring suit to recover such assets 
because of his foreign credentials. It would be strange, such being 
the case, that he could be sued in relation to such assets, or such as- 
sets could be reached in a suit against him, simply because of the exist- 
ence of such foreign credentials, without more. 

The ground upon which a foreign représentative cannot sue or be 
sued in another jurisdiction is thus stated by Judge Finch in the case 
of Hopper v. Hopper, supra: 

"By the phrase 'foreign exécuter,' tlie court means the foreign origin of the 
représentative character. That Is the sole product of the foreign law, and, 
depending upon it for existence, cannot pass beyond the jurisdiction of its 
origin. The individual may come hère and acquire rights or incur liabilitles, 
since we recognize in him no représentative character. The foreign executor 
may make a contract hère which our courts will compel him to perform 
because it Is his contract ; but, where It Is the testator's only, he cannot sue 
or be sued upon it, since the right or the liabillty Is purely représentative, 
and exista only by force of his officiai character, and so cannot pass beyond 
the jurisdiction which gave it." 

This being so, there is no room for holding that this suit is main- 
tainable against the défendant executor. There is no statute in this 
state rendering a foreign executor or administrator suable therein. 
Section 3878 and 3879, Ky. St. 1903, provide for his suing herein 
upon taking certain steps. If he takes such steps, he cannot only sue 
therein, but is liable to be sued therein even by a nonresident créditer, 
as was held in New York in the case of Hopper v. Hopper, supra. 
Sections 3898, 3899, and 3900, Ky. St. 1903, provide for administration 
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upon the assets of a nonresident décèdent located in this state. By 
either procédure creditors of a nonresident décèdent can snbject assets 
located in this state to the payment of their debts. This procédure 
is ample to secure them in their debts. But whether so or not, there 
is none other. The Législature of Kentucky has not seen fit to pro- 
vide that suits may be brought against foreign executors or adminis- 
trators and attachments obtained against the estâtes of their decedents 
located in the state, as has been done in the states of Kansas, Ohio, 
Alabama, Indiana, and perhaps in other states. In the absence of such 
a statute, no such suit can be brought in this state. And I tliink the 
case of Baker v. Smith, 3 Metc. 364, cited in former opinion, is directly 
in point hère. The facts of the case are meagerly stated in the opinion. 
But it cites the extract from Story quoted above in support of the 
décision there made and the reasonable inference is that it was a suit 
against a foreign représentative to subject assets in this state, or to 
render him liable on account of assets therein. And, whether so or 
not, it expressly lays down the only condition upon which a foreign 
représentative can be sued in this state, and this case does not corne 
within that requirement. Judge Duval! said: 

"An administrator or exécuter who is appointed, who qualifies in another 
state, and there receives assets into his hauds, may be sued In tlie tribnnals 
In this state by the person or persons entitled to such assets, if he shall bave 
removed to and settled in this state. Such seems to be the well-settled doc- 
trine. But the rlght to sue a foreign administrator has never been extended 
further." 

If, then, it be conceded that the liability of the nonresident corpora- 
tion doing business in this state to the décèdent, Atw^ater, is an asset 
located in this state, and that it is allowable for a creditor of décèdent 
to sue out an attachment against his property in a suit against his 
Personal représentative — the latter of which tvi'O conditions, at least, 
I very seriously doubt — still this suit cannot be maintained, because 
it is a suit against a foreign executor who has never collected said 
asset, and has never complied with sections 3878 and 3879, Ky. St. 
1903, so as to be authorized to sue for it, and there is no statute in 
this state authorizing such a suit. I must therefore adhère to my 
former opinion. 



THE EAGLE WING. 

(District Court, E. D. Virginia. February 23, 1905.) 

Collision— Detebmining Fault— Oharacter of Witnesses in Conflict. 
Where the testiniony on belialf of one of two vessels in collision as to 
what was done on such vessel is clear and positive, or is given by men 
who are intelligent, experieneed, and apparently reliable, while that on 
behalf of the other as to what was done thereon is conflicting or is given 
by witnesses who are ignorant or inexperienced and nianifçstly unrellable, 
such facts must bs taken into account in weighing the testimony and de- 
termining which vessel was in fault. 

Samb— Pkesumption fbom Violation of Statute. 

Where the navigation of one of two vessels In collision was at the 
tlme in charge of an unlicensed mate, in violation of the positive provi- 
sions of Rev. St. § 4438, as amended by Act Dec. 21, 1898, c. 29, 30 Stat 
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764 [V. S. Comp. St. 1901, p. 3034], tliere Is a presnmption that such fact 
caused or contributed to the collision, and the vessel bas the burden of 
showing that it could not bave done so. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 2157.] 

3. Same. 

While there is a presumption tbat the privileged one of tvvo meeting 
vessels, whicb came into collision, obeyed the làw and kept lier course, 
yet, wben such presumption is overthrown, and her fault is clearly estab- 
lished, and is in itself suffleient to account for the collision, she can only 
avoid full liability by proving the fault of the other vessel beyond rea- 
sonable doubt. 

4. Same— Saiung Vessels Meeting. 

A collision at sea in the night between two meeting schooners held, on 
conflicting testimony of their respective offlcers and crews, to bave been 
solely due to the fault of the privileged vessel in changing her course 
just previous to the collision. 

In Admiralty. Suit for collision. 

Hughes & Little and James D. Dewell, Jr., for libelant. 
Carver & Blodgett and R. G. Bickford, for respondent. 

WADDILL, District Judge. The schooner Hargraves and the 
schooner Eagle Wing were in collision in the Atlantic Océan on the 
morning of the 19th of February, 1903, about 1:30 o'clock, at a point 
ofï the Jersey coast between Absecon Light and Tucker's Beach 
Light, some eight miles out from Absecon Light, from which the 
Hargraves received such injuries that she sunk very soon thereaft- 
er, and proved a total loss. The Hargraves was a four-masted 
schooner, 696 tons net register, 173 feet long, 39 feet beam, 18 feet 6 
inches depth of hold, and at the time of the collision was en route 
from Port Norfolk, Va., to Providence, R. I., with a cargo of 1,203 
tons of bituminous coal. The Eagle Wing was a four-masted 
schooner, 1,079 tons net register, 209 feet 7 inches long, 40 feet 1 
inch beam, and at the time of collision was en route from the 
port of Boston, Mass., to the port of Newport News, Va., light, for 
orders. On the night of the collision the wind was blowing strong 
from the northwestward, and at times shortly after midnight the 
weather was squally, puffy, with occasional flurries of snow, but 
about the time of the collision was clear, with the moon shining 
brightly, and good weather for seeing liglits. The Hargraves was 
proceeding up the coast, as claimed by her, on the proper course of 
N. N. E., with jib, staysail, foresail, and single-reefed spanker, with 
the mizzen fast, and the wind free, or very nearly so, on the port 
tack, when the lookout discovered a red light on the port bow, some 
distance away, which was also seen by the mate and by the man 
at the wheel. Shortly thereafter the light appeared to brighten, its 
bearing apparently not changing, when the Hargraves mate ordered 
the wheel put up, to keep off and give the approaching vessel more 
room, which was done; and thereafter, as the vessels proceeded, 
the approaching vessel, which proved to be the Eagle Wing, sud- 
denly changed her course, opened up her green light, and almost im- 
mediately thereafter came into violent collision with the Hargraves, 
striking her bows on, on her port quarter, at the mizzen chain 
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plates, causing the injuries sued for. Whereas, the Eagle Wing's 
contention is that as she was proceeding down the coast on a course 
about S. W. to S. W. J^ W., by compass, closehauled on the star- 
board tack, with the spanker taken in and reefed, and her foresail 
reefed, and proceeding with her lower and three head sails, the 
wind at the time blowing heavily from the W. N. W., her lookout 
reported a vessel head on, a little on the starboard bow, which 
proved to be the Hargraves, sailing on the port tack, with the wind 
free, and that her mate, finding thèse facts to be true, and knowing 
it was the duty of such vessel to keep clear of him, returned to the 
quarterdeck; that soon after the approaching vessel was seen to 
change her course, showing her red light, and going directly across 
the bow of the schooner Eagle Wing, which at ail times held her 
course; the two vessels being then so near together that it was 
impossible for those on the Eagle Wing to do anything to prevent 
the collision, which occurred about 1 :30 a. m. ; the Hargraves strik- 
ing the Eagle Wing a glancing blow on her port side ; the port bow 
of the Eagle Wing striking the port side of the Hargraves abaft 
amidships. 

The question to be determined is, the theory of which vessel shall 
be accepted, as manifestly no collision would hâve taken place if the 
vessels approached each other as claimed by them, unless one of 
them kept ofif, and crossed the course of the other. In other words, 
the Hargraves' contention is that the vessels were meeting with 
their lights red to red, and that the Eagle Wing suddenly shut in 
her red and exposed her green light, and got across her course ; and 
the Eagle Wing says they were approaching green to green, and the 
Hargraves suddenly shut in her green and exposed her red, and 
crossed under her bows. It is conceded that, under the theory of 
either vessel (article 17a, Rules of Navigation, c. 4, 30 Stat. 100 
[U. S. Gomp. St. 1901, p. 2869]), the Eagle Wing, sailing close- 
hauled, and the Hargraves with the wind free, was the favored ves- 
sel, charged with the duty of keeping her course, and that the duty 
was imposed on the Hargraves of keeping out of her way ; and it 
may likewise be said that the presumptions are favorable to the 
view that the favored vessel, as distinguished from the one upon 
whom the burden of keeping out of the way rested, did not change 
her course. 

While, however, the Eagle Wing is thus favored, with the pre- 
sumption of having maintained her course, it does not follow neces- 
sarily that she did not change the same, or that she should not be 
held responsible for the collision because it would hâve been a fool- 
ish thing for her to hâve done so. Just what, as a matter of fact, 
was done, is the crucial question to be ascertained, and this can only 
be determined from a full review and considération of ail the facts 
of the case. 

The évidence is quite voluminous, most of which was taken 
orally before the court, and consideraljle by déposition in advance 
of the trial. Still, the witnesses who saw and observed the colli- 
sion are not many ; and while, as to them, as, indeed, to ail the wit- 
nesses examined, the examination and cross-examinatîon was un- 
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usually long, the essential features of the évidence are within a com- 
paratively narrow compass. The collision having occurred in the 
dead hour of the night on the high seas, with no other shipping 
near by, only the crews engaged in the navigation of the two ves- 
sels can give any accurate account of the actual occurrences at the 
moment of and immediately preceding the collision. The coîlision 
took place during the mates' watches on the respective vessels, with 
the mates of each in control of the navigation, and with a lookout 
on each vessel; the Eagle Wing having two seamen at her wheel, 
and the Hargraves one. No other persons were on the decks of 
either vessel. The mates and lookouts of each vessel give detailed 
accounts of what they saw and observed. The wheelsman of the 
Hargraves was not examined, and the wheelsmen of the Eagle 
Wing, while examined, only testified as to the movements of the 
helm of their vessel ; not having seen and observed the Hargraves 
until the two vessels were in collision. The masters of both ves- 
sels were below, and each came on deck on account of the possible 
danger of collision, from what they heard in the cabin. The Har- 
graves master got out in time to see the collision, and the course 
and lights of the respective vessels before coming together, whereas 
the Eagle Wing's master did not reach the deck of his ship until aft- 
er the moment of impact. It will thus be seen that we hâve chiefly 
to rely upon the évidence of the master, the mate, and the lookout 
on the Hargraves, and the mate and lookout on the Eagle Wing, as 
the persons who saw the movement of the vessels before and at 
the moment of collision. 

After most mature and careful considération of the évidence of 
thèse witnesses, as well as that of ail the others examined, and in 
the light of ail the circumstances of the case, aided by opinions of 
experts, the exhibition of diagrams, and the elaborate argument of 
accomplished proctors, the court's conclusion is that the Eagle 
Wing was the guilty vessel, and the collision was the resuit solely 
of her not keeping her course, but, on the contrary, changing the 
same, and running across the course of, and into collision with, the 
Hargraves, at a time when it was too late for the latter vessel to 
avoid the collision, and after she had been led by the movements 
of the Eagle Wing to suppose that she would keep on her course. 
The law imposed upon the Eagle Wing to keep her course, and the 
Hargraves had the right to suppose that she would do so, and for 
the collision arising from such failure she is clearly liable ; and the 
mère fact of the improbability of her not changing her course, be- 
cause she should not hâve done so, will not suffice to relieve her. 
The Mary Buhne (D. C.) 95 Fed. 1002, affirmed 118 Fed. 1000, 55 
C. C. A. 494. The authorities are abundant to show that vessels 
hâve been held liable for making substantially the same maneuver 
as was made by the Eagle Wing on this occasion. 

The Elizakîth Jones, 113 U. S. 519, 5 Sup. Ct. 468, 28 L. Ed. 812, 
was a case very similar to the one before the court, where a schooner, 
the Willis, sailing free, heading E. by N., and the Elizabeth Jones, a 
bark, heading S. by W. J4 W., wind J^ S., the Willis, having seen the 
green light of the Jones about half a point on her starboard bow, put 
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her wheel to starboard and swung off, bringing the vessels green to 
green, and the Jones, instead of holding her course as required by the 
rules, ported and ran into the WilHs, striking her on the starboard side. 
The court held the Jones solely in fault for changing her course by put- 
ting her wheel to port, following the Willis up, and baffling her efforts 
to get out of the way. 

In this case the Margraves observed the red light of the Eagle Wing 
a point or a point and a half on her weather bow, from three-quarters 
to a mile away, and at once ported her wheel to go off and keep further 
away from the Eagle Wing ; the lâtter continuing to show her red light 
under a starboard helm until nearly abreast of the Hargraves' bow, 
when she suddenly shut in her red light, showed the green for a few 
seconds, and ran into the Hargraves, striking her at the mizzen chain 
plates. Had the Eagle Wing continued on her course, there would 
hâve been no collision, and any change in the same should hâve been to 
hâve ported, and gone further from, and not nearer to, the Hargraves. 

In the case of The Catherine v. Dickerson, 17 How. 170, 15 L. Ed. 
233, the Suprême Court held that, with two vessels meeting, one close- 
hauled, and the other having the wind free, it was the duty of the 
former to hold her course, and that to hâve luffed in the wind was an 
improper maneuver. 

In Spencer on Marine Collisions, § 60, p. 154, the author says : 

"The dutles Imposed upon vessels are of a mutual character, and, where the 
statute directs one to give way to the other, a change of course upon its part 
!S as unlawful as It is for the other vessel to refuse to yield the right of way." 

Henry on Admiralty, § 83, p. 283, in considering the rule in regard 
to the duty of a vessel to hold its course, says ; 

"On the other hand, where the duty of a steamship, or of a salllng vessel 
having the wind free, to avoid another, is shovvn to exist, or a sailing vessel 
bound to keep her course falls to do so, in respect to an approaching vessel. 
the presumption of fault arises, and such vessel is bound to satisfy the court 
that such collision was not occasioned by such breach of the sailing rules." 

The Ella Warner (D. C.) 30 Fed. 303 ; Lawson and Others v. Myrtle 
(D. C.) 44 Fed. 779 ; The Mary Manning, 98 Fed. 1000, 39 C. C. A. 
377. 

Ail of the probabilities and circumstances of the case strongly point 
to the Eagle Wing's négligence and to the Hargraves freedom from 
fault. The navigation of the latter vessel was in charge of a compétent 
mate, the master being présent; both seamen of intelligence, of long 
expérience in coastwise navigation; with an able seaman on the look- 
out, and another at the wheel; and was proceeding with a valuable 
cargo on board, on the proper and usual track for vessels proceeding 
up the coast, the wind free, at reasonable speed, under port helm ; and, 
upon sighting the red light ahead on her weather bow, put her wheel 
hard up, and kept that way with a view of giving the favored vessel on 
her port side more room. This was manifestly the proper maneuver 
for her to hâve made, and the évidence that the two vessels did approach 
each other red to red strongly preponderates in favor of the Hargraves. 
It is true that the mate of the Eagle Wing testifies to the contrary, 
as does her lookout, though the évidence of the latter, in some of its 
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important features, corroborâtes that of the Hargraves crew ; and they 
each seek to place the responsibiHty for the coHision on the latter. Still 
the évidence of neither of them, or of both combined, should serve to 
outweigh that of the Hargraves' navigators. In the judgment of the 
court, neither the mate nor lookout on the Eagle Wing can be said to 
be reliable as navigators or as witnesses, and in many important par- 
ticulars their évidence is entirely in confiict one with the other. Neither 
of them was compétent for the position he held. The lookout was 
a boy 18 years old, and did not sbiip as an able seaman. He had been 
in the Eagle Wing for some 6 months, and had previously worked on 
an océan steamer as mess boy. He was a member of the master's 
watch, described as a pet of the latter, and who for some unexplained 
reason appears to hâve been lookout in the mate's watch at the time 
of collision, though the mate himself testifîes that his lookout was one 
of two Portuguese in his watch, who could not speak English, and that 
he could not understand him when he sighted and reported a vessel 
ahead, and had himself to go forward on that account. The mate was 
an uniicensed man, and apparently a roaming individual, seeking différ- 
ent kinds of work ; and, while he had spent most of his time at sea, and 
frequently acted as mate of différent vessels, he seems never to hâve 
previously been placed in control of navigation of, or selected as mate 
upon, a vessel of the size of the Eagie Wing. On this vo}age he was 
employed to take the place of a drunken mate, and had not been seen 
by the master before shipping, though it seems that the latter knew 
him, as he had worked for him several months previously. The mate 
knew none of the crev/, and they were composed of the boy and five 
Portuguese, at least one of whom was on his first trip on the Eagle 
Wing, and two of them on their second voyage thereon. The mate, 
after the collision, upon reaching Newport News, remained with the 
ship for several days, and suddenly disappeated, and wandered for 
months from place to place in différent states, working part of the 
time on vessels of différent kinds, and v/as only caught up with sever- 
al weeks before the trial. Upon his examinntion he was disinclined to 
go into détails of his mysterious disappearance and movements, but 
upon being pressed for an answer as to why he ieft the ship, he said : 

"I felt bad enoiigh about tbis collision. It is the first collision I bave ever 
had in ail niy going to sea, aud I bave not wanted to see anybody eoiinected 
with it since it bappened. I bave done them injury enough, I suppose. I 
did not want anybody to come to me and say, 'Why did you do tins?' and 
'Why didn't you do that?' I bave heard enough of that." 

If this statement from the Eagle Wing's mate is not to be treated as 
in effect an admission from him that he considered himself responsible 
for bringing about the collision, it at least shows, together with his 
gênerai character and conduct, that there ought to be little difficulty 
in ascertaining the cause of the collision, with such an indi\'idua! in 
charge of navigation of a large oceangoing vessel, especially when to 
his own unfitness and inefïîciency is added that of an inexperienced 
boy, or a Portuguese whose language he could not understand, as 
his lookout. 

Where the testimony in behalf of vessels in collision is conflicting 
and uncertain as to what was done upon one vessel, and the testimony 
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on belialf o£ the otiier vessel as to what was donc is clear and positive, 
or where the testimony of one of the vessels cornes from intelligent, 
experienced, and apparently reliable witnesses, and that of the other 
from ignorant, inexperienced, shiftless, and manifestly unreliable per- 
sons, the court in admiralty, as in ail "other classes of litigation, must 
take into account the existence of such conditions in fixing the responsi- 
bilitv for the collision. In the case of The Geneviève and The Vulcan 
(D. C.) 96 Fed. 859, affirmed 106 Fed. 989, 46 C. C. A. 87, it was said, 
in determining a conflict of testimony as to which of two vessels was in 
faiilt for a collision, that the probabilities and presumptions based 
upon skill, knowledge, and ability of the crews of the respective 
vessels, which was the best man, and the least likely to make a mistake, 
should be taken into considération by the court. The Alabama (D. C.) 
17 Fed. 847 ; The Mary Manning, 98 Fed. 1000, 39 C. C. A. 377 ; The 
Livingstone, 113 Fed. 879, 51 C. C. A. 560; The Hartford (D. C.) 135 
Fed. 559. 

The faults on the part of the Eagle Wing consist not only in error 
and négligence on the part of her navigators in the management and 
contre! of the vessel, but there was an initial fault, serions in its char- 
acter, in that an important statutory requirement was violated in the 
sélection of the vessel's mate. He was an unlicensed mate, employed 
contrary to section 4438 of the Revised Statutes, as amended by act 
of December 21, 1898, c. 29, 30 Stat. 764 [U. S. Comp. St. 1901, p. 
3034] ; and, moreover, he was a person that it is highly probable would 
never hâve been licensed. The duty to observe this statute is im- 
perativfe, and ail must respect it, whether they approve of its wisdom 
or not; but that it is founded upon the highest considérations of the 
laws of humanity, looking to the safety of life and limb and the préser- 
vation of property, goes without saying. The failure to comply with 
statutory requirements and régulations has frequently received the 
severest condemnation of the courts, and, when such an omission is 
clearly established, the presumption is that it did contribute to the col- 
lision, unless the contrary is obviously apparent, and this presumption 
attends every fault connected with the occurrence ; and a further obli- 
gation is imposed to show not only that it probably did not so con- 
tribute, but that it could not hâve donc so. Pennsylvania v. Troop, 19 
Wall. 125, 22 L. Ed. 148 ; Martello v. Willey, 153 U. S. 64, 14 Sup. 
Ct. 723, 38 h. Ed. 637; The Bernicia (D. C.) 122 Fed. 886; The Ala- 
bama, 12G Fed. 332, 61 C. C. A. 238. 

While the doctrine is well recognized that, until overthrown by suf- 
ficient évidence, the presumptions are that the Eagle Wing, the favored 
vessel, held her course, and that suggestions that she did just the re- 
verse are not looked upon with favor (Haney v. Baltimore Steam Pack- 
et Co., 23 How. 291, 16 L. Ed. 562, and cases following), still, when 
such presumption is overthrown, and her fault clearly established, and 
such fault is within itself sufficient to account for the collision, then she 
cannot escape liability by raising a doubt in regard to the navigation 
of the Hargraves, and the latter vessel should hâve the benefit of any 
reasonable doubt with regard to the propriety of her management. 
The Ludvig Holberg, 157 U. S. 60, 15 Sup. Ct. 477. 39 L. Ed. 620; 
The Umbria, 166 U. S. 404, 17 Sup. Ct 610, 41 h. Ed. 1053; The 
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Livingstone, 113 Fed. 879, 51 C. C. A. 560; The Mary Buhne, 118 Fed. 
1000, 55 C. C. A. 494, supra. 

It follows from what has been said that, in the opinion of the court, 
the collision occurred by the négligence of the Eagle Wing, and a decree 
may be entered so declaring. 



gPERRY & HUTCHINSON CO. T. MECHANICS* CLOTHING CO. 

(Circuit Court, D. Ehode Island. November 29, 1904) 

No. 2,651. 

1, Tbading Stamps—Adveetising— Interférence with Complainant's Bus- 
iness. 

The blll alleged that complainant Issued trading stamps for advertlslng 
purposes, whlch It sold to merchants under a eontract providing that when 
the stamps were so Issued the^ should be redeemed by complainant in 
goods; that complainant's income was derived solely from the sale of the 
stamps to merchants who Issued the stamps; that the only promise made 
to the public by complainant was that It would redeem stamps procured 
from merchants authorized by complainant to issue them; that défendants 
obtained large quantities of such stamps by means of coUectors, etc., and 
reissued them to défendants' customers In such. quantities as they chose, 
without having any eontract wlth complainant. On demurrers to bill, held, 
that complainant had the right to restrict the use of the stamps by eon- 
tract, and the stamps, having been once issued by a merchant, were functus 
offlcio. except for rédemption, and, though transférable for that purpose, 
défendants' use thereof was an improper interférence with complainant's 
business, which complainant was entitled to restraln. 

In Equity. Défendants' demurrers to portions of the bill of com- 
plaint 
Se- 128 Fed. 800. 

W Benton Crisp, John S. Murdock, and Tillinghast & Murdock, 
iox complainant. 

Edward D. Bassett and Wilbur A. Scott, for défendants. 

BROWN, District Judge. By demurrers to portions of the bill, 
the défendants seek to raise the question of their right to buy and 
to reissue trading stamps in substantially the same manner in 
which they are issued by merchants who by spécial eontract with 
the Sperry & Hutchinson Company are authorized to issue the 
stamps. Passing objections to the form of the demurrers we may 
consider the substantial question. 

Upon considération of the allégations of the bill as to the nature 
of the trading stamps, it is apparent that the only purpose for which 
they are issued to collectors is for rédemption; that the only 
promise made by the Sperry & Hutchinson Company to the public 
in relation to thèse stamps is that it will redeem them if procured 
from authorized merchants; and that the collector acquires only 
such rights as are expressly or by fair implication promised him 
by the company. 

We may assume, since counsel for the complainant concède it, 
that a collector of trading stamps may transfer them to others for 
the same purpose for which they were originally issued, namely, 
135 F.— 68 
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for redemptipn. We may assume that the défendants hâve the 
right to purchase trading startips from colléctors who hâve acquired 
them from authorized merchants, and, as the assignées of the col- 
léctors' rights, to présent them for rédemption. Does it follow that 
they mayreissue them anew as cash discounts, or as premiums for 
cash purchases, according to the gênerai method of merchants 
authorized by the company to issue such stamps? 

Ordinarily one who has a right to transfer property may do so 
upon such terms and conditions as he pleases, and may, if he likes, 
give it as a bonus for a sale of other property. In the opinion on 
the pétition for â'preliminary injunction (Sperry & Hutchinson Co. 
V. Mechanics' Clothing Co. [C C] 128 Fed. 800, 803), this court 
said : 

"As any merehant may gIve to cu^tomers premiums In tbe torm of goods 
or car tickets, It la difflcult to see how he can be restrained from glvlng also 
thèse stamps, though they were issued by the complainant" 

This diiïiculty disappears, I think, upon a fuller considération of 
the case. 

A trading stamp is not ordinary property. It is sui generis. It 
represents a somewhat complicated transaction, and, from its na- 
ture, I think there are necessary limitations upon the modes in 
which it may be transferred. By extensive advertising, by prom- 
ises to the public, by the exhibition of goods, by the circulating of 
books, like Exhibit C, giving a gênerai description of the business, 
the Sperry & Hutchinson Company créâtes a demand for the trad- 
ing stamp. By contract between the complainant and the mer- 
chant, the title to the stamp dôes not vest in the merehant who 
issues it, but remains in the company until it has been issued in 
regular course to a customer of the merehant. The customer is 
expressly oiïered only the right to redeem the stamp, and impiiedly 
the right to transfer it for rédemption. A stamp is not merely a 
token of the company's obligation to redeem it, and of the right of 
the holder to rédemption, but it is also a token or an instrument 
of another transaction in which the trading stamp company has 
an interest, and from which it dérives its entire profit and its 
recompense for its outlay in establishing the business. The trad- 
ing stamp company, having created a demand, in eflfect, sells to the 
merehant the right to supply this demand, and to issue to his cus- 
tomers stamps which are at the time of the issue the property of 
the Sperry & Hutchinson Company. The merehant, in a certain 
sensé, is the agent of the company in issuing the stamps to the 
publiC; The merehant gets such trade advantage as results from 
his distribution of the stamps. He pays the trading stamp com- 
pany for this in proportion to the use that he makes of the trading 
stamps, paying so much a hundred for the use of the stamps. In 
the transaction between the company and the merehant, the stamp, 
once issued, represents so much advertising furnished and paid for. 
Once issued by the merehant, it is functus officio as a token of the 
sale and use of so much advertising. 

The trading stamp, when issued, represents a closed transaction 
between the merehant and the company, as well as an outstanding 
obligation to redeem the stamp. As a token or voucher of the sal« 
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and use of so much advertising, the trading stamp is necessarily 
a consumable article — an article designed for a single use in an 
advertising scheme. What the défendants wish to do is to procure 
for themselves a trade advantage as distributors of trading stamps. 
Although the stamps hâve been issued to coUectors for a limited 
purpose, the défendants désire to use them for a purpose for which 
obviously they were not intended in the hands of a collector. The 
number of trading stamps ordinarily issued to a purchaser of mer- 
chandise hardly could be sufficient for advertising purposes. The 
défendants hâve devised the scheme of procuring from individual 
collectors a very large number of the stamps, and, by uniting in a 
single hand what ordinarily would be distributed in many hands, 
they secure a supply sufficient for advertising purposes. In other 
words, as transférées of the rights of persons who did not acquire 
thèse stamps for advertising purposes, they secure for themselves 
the ability to do what it was not intended that a collector of the 
stamps should do. The trading stamp company bas made large 
expenditures to create a demand, and, although its sole source of 
profit is in the sale of rights to supply this demand, the défendants, 
who hâve not paid the trading stamp company for this right, assert 
that they hâve acquired it equally with those merchants who hâve 
paid for it. By reusing the stamp as an advertisement, they seek 
to get for nothing what others are required to pay for, and to insti- 
tute a destructive compétition with authorized merchants, which 
tends to destroy the value of the stamp and to injure the complain- 
ant's business. 

The trading stamp is an artificial création. The company, hav- 
ing created it and having created a value for it, may dispose of it 
on such terms as it sees fit. It may in the first instance restrict the 
right to issue it for advertising purposes to such persons as it may 
sélect, and to such persons as are willing to pay for it. The pub- 
lic is entitled to receive it upon the terms ofifered, namely, that it is 
exchangeable for goods. But, it is asked, why, if the right of a 
customer to transfer it is conceded, may he not transfer it in any 
mode he pleases, and give it as an advertisement if he sees fit? A 
sensible answer to this question, I think, is this : Because he there- 
by appropriâtes to himself the trading stamp company's legitimate 
share of the transaction. In the trading stamp scheme or plan, as 
explained in the books, there are designed to be three parties — the 
customer, the merchant, and the trading stamp company. The 
customer is to acquire, as his benefit, a redeemable stamp; the mer- 
chant is to acquire, as his benefit, a trade advantage resulting from 
issuing the stamps at his shop ; the trading stamp company's benc 
fit is the money paid to it by merchants for the privilège of issuing 
the stamps. While the full détails of the contract between the 
merchant and the trading stamp company are not explained to the 
public, they are sufficiently explained, according to the allégations 
of the bill, and as appears from Exhibit C, made a part of the bill, 
to show that the trading stamp scheme is a three-cornered transac- 
tion, in which the rights of three parties are involved. 

The défendants' counsel argues the case on the theory that we 



836 136 FBOEBAL bbportb;r. 

may disregard entîrely the rights of the trading stamp company 
and merchant, and that, although both of thèse parties hâve ex- 
pended their money in the expectation of a benefit, this benefit may 
be destroyed by the défendants. By the explanation to the public 
Contained in. the trading stamp book, Exhibit C, the collector is told 
what he is to hâve and what the merchant is to hâve ; and, being 
thus informed, it is contrary to equity that he should appropriate 
what he is told is the merchant's benefit in the transaction. A 
reason why the défendants should not be permitted to reissue thèse 
stamps as cash discounts or premiums is that, according to the allé- 
gations of the bill, they knew that they were issued to customers 
for a certain purpose — ^that is, for rédemption; that they could 
acquire no greater right in the stamps than the customers had; 
and that, if they did reissue thens, they were appropriating for 
themselves, and without considération, what fairly belonged to the 
merchant and to the trading stamp company. I accept the fol- 
lowing statement frora the complainant's brief : 

"When once given ont by a merchant, they hâve served the advertlslng pur- 
pose for whlch they were Intended, and to permit the collector of the stamps 
to agaln advertlse with them would be to go beyond what was the clear in- 
tention of the parties, and would be destructive of the rights of the com- 
plainant" 

While a transfer of ordinary property by the owner upon any terms 
usually deprives other persons of no rights, this is not always the 
case with the trading stamp. While it may be transferred in any 
way which confines its use within the purpose for which it was is- 
sued, it may not be transferred in such a way as to destroy its 
value as an instrument of spécial trade advantage or advertising, 
or as to deprive the company which created the value of the stamp, 
and which has assumed the obligation to redeem it, of its right to 
compensation for expenditures and for redeeming the stamps. 

In my opinion, the bill states a case for full relief against the 
défendants. It charges positive fraud and misrepresentation in 
conjunction with the collection and reissue of thèse stamps. As 
thèse matters are dealt with in the opinion on the pétition for a 
preliminary injunction, it is not necessary to repeat. Upon such a 
bill a court of equity may give full relief, and the complainant, in 
my opinion, is entitled, upon the allégations of the bill, not only 
to restrain fraudulent misrepresentations, but also to restrain the 
diversion of the trading stamp from the purpose for which it was 
issued, and the appropriation by the défendants of what they hâve 
not paid the complainant for, and what they did not receive as as- 
signées of the rights of the original collectors of the stamps. 

In National Tel. News Co. v. Western Union Tel. Co., 119 Fed. 
294, 56 C. C. A, 198, 60 L. R. A. 805, the Circuit Court of Appeals 
for the Seventh Circuit said : 

"In short, the law being clearly Inadéquate to that purpose, equity should 
see to it that the one who Is served and the one who serves each gets what 
the engagement between them calls for, and that nelther, to the Injury of the 
other, shall appropriate more." 
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While the circumstances of that case are somewhat différent 
from those of the case before us, I am of the opinion that the prin- 
ciples upon which the court acted in that case are applicable to the 
présent case. 

Demurrers overruled. 



INDIAN MOUNTAIN JBLLICO COAL CO. v. ASHEVILLE3 ICE & COAL 

CO. 

(Circuit Court, W. D. Norlh CaroUna. March 1, 1905.) 

1. Eemovai, of Causes— Countebclaim— Change of Parties— Looai, Préju- 

dice. 

Where, after judgment In favor of a nonresident plalntlfC was affirined 
as to the original cause of action, but was reversed as to a counterclalm, 
défendant obtained leave to amend the counterclalm by Increasing the 
amount demanded, such amended counterclalm dld not change the 
status of the parties so that the défendant became the plalntlff in the 
action and the plalntlff became the défendant, and entltle plaintiff to 
remove the cause to the fédéral courts, under Act Cong. 1887-88 (Act 
March 3, 1887, c. 373, § 1, 24 Stat. 553 ; Act Aug. 13, 1888, c. 866, § 1, 25 
Stat 433 [U. S. Comp. St. 1901, p. 509]), authorizlng removal by non- 
resident défendants on the ground of préjudice or local Influence. 

[Ed. Note. — Préjudice or local influence ground for removal of cause 
to fédéral court, see note to P. Schwenk & Co. v. Strang, 8 C. C. A. 95.] 

2. SAME— CONOUKEENT JUKISDICTION. 

Where an action contalning a counterclalm had been tried In a state 
court, and a judgment in favor of plaintifC on the main cause of action 
afBrmed, but reversed as to a counterclalm, the state court having as- 
sumed and exercised jurisdictlon to try a part of the action, it could 
not thereafter be removed to the fédéral courts for retrial of the coun- 
terclalm. 

Motion to Remand. 

Merrimon & Merrimon, for remandant. 
Moore & Rollins, opposed. 

PRITCHARD, Circuit Judge. This is a motion to remand. The 
plaintiff instituted a suit against the défendant in the state court 
for the recovery of the sum of $361.34 for coal sold and delivered to 
the défendant. The défendant filed an answer in which the two 
first paragraphs of the plaintiff's complaint are admitted. Among 
other things, the défendant set up a counterclalm growing out of 
the contract between the parties on which the suit was brought, 
and alleged that the plaintiff was due the défendant on said coun- 
terclaim the sum of $1,000. The case was tried at the May term, 
1903, and resulted in a verdict and judgment in favor of the plain- 
tiff for the sum of $361.34. It was also adjudged that the plaintiff 
was indebted to the défendant in the sum of $150 on the counter- 
clalm. The case was heard in the Suprême Court of the State on 
appeal, and the judgment of the court, in so far as plaintiff's claim 
is concerned, was affirmed, but it was remanded for a new trial as 
to the issues raised by the counterclalm. 47 S. E. 116. At the June 
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term, 1904, the défendant obtained leave to amend the counterclaim 
by increasing the amount demanded from $1,000 to $3,861.34. On 
the 22d of August, 1904, the case was removed from the state to the 
circuit court. The application for the removal was based on the 
ground of diverse citizenship, and also préjudice and local influence, 
under the act of 1887-88 (Act March 3, 1887, c. 373, § 1, 24 Stat. 553 ; 
Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, 
p. 509]). 

It is contended by the parties seeking to remand that this case 
does not come within the class of cases wherein removal is contem- 
plated by the statute. It is also contended that the allégations in 
the pétition of préjudice and local influence are not sufficient, and 
that the pétition on which the case was removed was not properly 
verified. It is further contended that the évidence upon which pe- 
titioner rehed for removal was not sufiîcient to justify same. 

The court does not deem it necessary to pass upon the suflîcienc}' 
of the allégations of the pétition, inasmuch as a détermination of 
the case dépends upon other questions involved. It is insisted by 
the petitioner that the filing of the amended counterclaim by the 
défendant changed the status of the parties, and that the défendant 
thereby became plaintifï in the action, and that, as a natural sé- 
quence, the plaintifï became a défendant; that, inasmuch as the 
plaintiff in the original action had secured judgment upon his de- 
mand, nothing remains to be tried save the issues raised by the 
counterclaim which was filed by the défendant; and that therefore 
the case stands as though a new action had been instituted in the 
State court by the défendant, and against the plaintiff, in which the 
sum of more than $2,000 was involved. The act under which this 
case was removed to this court relates solely to the right of non- 
resident défendants to hâve their cases removed when it can be 
shown that préjudice or local influence exists against any défend- 
ant in the communities in which suits may be brought, and in the 
contiguous counties to which suits may be removed for trial by the 
State courts. The act also provides that such cases shall be re- 
moved to this court at any time before trial. In this case the plain- 
tiff", of its own volition, selected the state court as the forum in 
which to prosecute its cause of action. In doing so, it was cog- 
nizant of the fact that the défendant, under the provisions of the 
Code of North Carolina, would be entitled to set up by way of coun- 
terclaim any défensive matter growing out of the transaction which 
it might deem proper to allège. It would be an anomalous proceed- 
ing to permit the plaintiff, after having selected the state court as 
a tribunal in which to enforce its rights, and having obtained judg- 
ment, to quietly withdraw from the scène of conflict, in so far as 
the rights of défendant are concerned, and proclaim that, as re- 
spects such matters, it was not a citizen of the state, and ask that 
the untried portion of the case be transferred to the fédéral courts 
upon the ground that it cannot secure a fair and impartial trial in 
the court where it had already obtained judgment against the de- 
fendant for the full amount alleged to be due in its complaint. 
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In considering the law applicable to counterclaims, this court will 
be governed by the provisions of the Code of the state where the 
suit is instituted, as construed by the highest court of such state. 

The défendant in this case set up as a counterclaim certain mat- 
ters arising eut of the con tract on which the plaintifï based its cause 
of action. In such cases a counterclaim is treated as a cross-action, 
and, when properly pleaded, the défendant assumes the burden of 
affirniatively establishing the truth of the matters therein alleged, 
and to that extent is anactor. Under such circumstances, the plain- 
tifï does not hâve the right to take a nonsuit without the consent 
of the défendant, and ail matters involved in the issues raised by 
the pleadings must be determined in the suit in the_court where the 
action was originally begun, and neither party can withdraw until 
the final détermination thereof without the consent of the other. 

In the case of Whedbee v. Leggett, 92 N. C. 470, Judge Ashe, in 
discussing this question, said: 

"Thé défendant alleged error in the court In granting the motion of the 
plaintiffs to enter a nonsuit as to their cause of action. In this there was 
error. A counterclaim is in effect a cross-action, and, when well pleaded, the 
défendant becomes an aetor, and there are two simultaneous actions depend- 
ing in the same proceeding between the same parties ; and each lias the right 
to hâve ail the matters put in issue by the pleadiugs adjudicated, and neither 
bas the right to go out of court before a complète détermination of ail the 
matters in controversy, without the consent of the other. This was held to 
be the rule of practlce in the case of Francis v. Edwards, 77 N. C. 271, and 
the décision there is décisive of this case. The court there held that, when 
a counterclaim is duly pleaded, neither party bas the right to go out of court 
before a complète détermination of ail the matters in controversy, without 
or aguinst the consent of the other, and, when the court below permitted the 
plalntiff to take a nonsuit, it was error. Purnell v. Vauglian, SO X. C. 40. 
There is a distinction in counterclaims set up as a défense mider section 244 
of the Code, which bas not been ta!<en or adverted to in the décisions upon 
that subject heretofore made, that we think should be observed. The first 
subdivision under that section is 'a cause of action arising out of the conti-act 
or transaction set forth in the complaint as the foundatiou of the plaintiff's 
claim, or connected with the subject of the action' ; and, second, 'In an action 
arising on contract any other cause of action arising also on contract, and 
existiijg at the commencement of the action.' The distinction is this; When 
a counterclaim such as is authorized by the flrst subdivision is set up, then 
we think the plaintifï should not be permitted to enter a nonsuit without the 
consent of the défendant, for the reason that, as it is a connected transaction 
and cause of action, the whole niatter in controversy between the parties 
should be determined by the one action." 

In view of thèse authorities, it is manifest that where a défend- 
ant sets up a counterclaim which grows out of the transaction on 
which plaintifï brings his action, and the same is properly pleaded, 
it is in the nature of a cross-action, and does not change the status 
of the parties, and there can be no process of reasoning by which 
it can be made to appear that under such circumstances the plain- 
tifï becomes a défendant in the sensé contemplated by the removal 
act. It was the intention of Congress, in the passage of the re- 
moval act, to provjde a remedy for any nonresident défendant who 
might be sued in the state court, in cases wherein such défendant 
could show by légal évidence th.at préjudice and local influence ex- 
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isted against him in the community in which he might be sued, pro- 
vided he brought himself within the purview of the statute. The 
act is plain and explicit, and contains no exceptions. Everything 
relating to the question of removal by nonresident défendants was 
before Congress at the time of the enactment of the section under 
which this case was removed. It was within its power to hâve pro- 
vided that in cases liice the one under considération the plaintiff 
should be treated as a défendant, for the purpose of removal ; and 
the fact that no provision was made clearly indicates that it was 
its intention to restrict removals from the state to the fédéral courts 
to cases where défendants are nonresidents at the time of the com- 
mencement of the action, and the jurisdictional amount is involved. 
In West v. Aurora City, 6 Wall. 139, 18 L. Ed. 819, the Chief 
Justice, in discussing this question, said : 

"We think that the Circuit Court was clearly rlght in Its action. The flling 
of the addltlonal paragraphs dld net make a new suit, within the meaiiing 
of the judicial act. They were In the nature of défensive pleas, coupled with 
a prayer for Injunctlon and gênerai relief. This, If allowed by the Code of 
Indiana, might give them, in some sensé, the character of an original suit, 
but not such as could be removed from the jurisdiction of the state court. The 
rlght of removal Is given only to a défendant who has not submitted himself 
to that Jurisdiction — not an original plaintiff In a state court, who, by resort- 
ing to that Jurisdiction, has become llable, under the state laws, to a cross- 
actlon. And It is given only to a défendant who promptly avails himself of 
the rlght at the time of appearance, by decllning to plead and flling his pé- 
tition for removal. In the case before us, West and Torrance, citizens of 
Ohlo, voluntarily resorted, as plaintiffs, to the state court of Indiana. They 
were bound to know of what rights the défendants to thelr suit might avail 
themselves under the Code. Submitting themselves to the Jurisdiction, they 
submitted themselves to It in its whole estent. The flling of the new para- 
graphs, therefore, could not make them défendants to a suit removable, on 
their application, to the Circuit Court of the United States." 

Waco Hdw. Co. v. Mich. Stove Co., 91 Fed. 291, 33 C. C. A. 511 ; 
La Montagne v. Lumber Co. (C. C.) 44 Fed. 645 ; 18 Ency. Plead. 
& Prac. 274; Ward v. Congress Const. Co., 99 Fed. 598, 39 C. C. 
A. 669. 

If a removal of this case could be properly had, it would neces- 
sarilv bring the entire case from the state court. Barney v. Latham, 
103 Û. S. 205, 26 L. Ed. 514; Brooks v. Clark, 119 U. S. 511, 7 Sup. 
Ct. 301, 30 L. Ed. 482. This court would not be inclined to try the 
remnant of an action which was pending in another jurisdiction, 
and, if the entire case should be brought hère, the court would be 
powerless to deal with that portion of it in which the plaintiff has 
secured judgment against the défendant. There is no statutory 
provision which authorizes this court to enforce the collection of a 
judgment of a state court by exécution or other process, and this 
is sufficient to show the fallacy of attempting to remove the case 
in its présent condition. If it were removed as it now stands, we 
would hâve a case pending in this court wherein there could be no 
mutual adjustment of the rights of the parties, inasmuch as the 
state court has already assumed jurisdiction of the subject-matter, 
and proceeded to final judgment, in so far as the demands of the 
plaintiff are concerned. , 



ENCrCLOP^DIA BRITANNICA CO. V. WJEKNER 00. 841 

This court has concurrent jurisdiction of ail cases wherein the 
défendant is a nonresident, and the sum involved is $2,000, exclu- 
sive of interest and costs, and where préjudice and local influence 
exist, until the machinery of the state court for the trial of causes 
is put in motion. But hère we hâve a case wherein the suit in the 
state court has been actually tried, and judgment has been rendcred 
for the plaintifï, and the same affirmed by the Suprême Court of the 
state. Therefore this court no longer has jurisdiction ovcr ;iiiy of 
the matters in controversy, and it would be absurd to undertake to 
remove fragments of the case, the major portion of which has been 
finally settled in a court which had unquestioned jurisdiction to 
hear and détermine the matters in controversy. 

The court does net consider it essential to discuss the question 
as to whether petitioner was entitled to hâve this case removed on 
the ground of diverse citizenship, inasmuch as the reasons already 
assigned clearly show that the case could not hâve been properly 
removed upon such ground. 



ENCTCLOP^DIA BRITANNICA CO. v. WBRNER CO. et al. 

(Circuit Court, D. New Jersey. March 10, 1905.) 

CoPTKTGHTS— Intérim Copyright Act— Cok.struction. 

The intérim copyright act (Act Coiig. Jan. T, 1904, 33 Stat. 4, C. 2), passed 
for the protection of exhibitors of foreign literature at the Louisiana 
Purchase Exposition, provides that copyright protection shall be extended 
to books, etc., published abroad, copies of which are intended for exhibi- 
tion at the Louisiana Purchase Exposition ; that one copy of any book 
eopyrighted under the provisions of the act shall be delivered at the copy- 
right office of the Library of Congress, wlth a statement duly subscribed 
In writing that the book is intended for such exhibition; and that the 
author, on complying with the act, shall hâve the sole liberty of prlnting, 
reprinting, publishing, and vending the same within the liniits of the 
United States for the term of two years, and if during such time two 
copies of the original text of the book, or of a translation in the Bnglish 
language, printed from type set within the United States, or from plates 
made therefrom, are deposited in the copyright office, etc., such deposlt 
shall extend the copyright for the full terms provided for by Rev. St. tit. 
GO, c. S [U. S. Comp. St. 1901, p. 340.5]. Held, that such act did not apply 
to a foreign publisher of a book previously published in English, and sold 
by American publishers in the United States. 

In Equity. On application for preliminary injunction. 

Samuel J. Elder, Edmund A. Whitman, Cari H. C. Bumpus, and 
Frédéric R. Kellogg, for complainant. 

Rollin M. Morgan, Augustus T. Gurlitz, George W. Sieber, and 
James Buchanan, for défendants. 

LANNING, District Judge. The complainant bases its right to a 
preliminary injunction in this case upon the provisions of the intérim 
copyright act of January 7, 1901, 33 Stat. 4, c. 2. A copy of that act 
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(excepting section 4, which relates to the recording fées, and section 
7, which relates to copyright protection of paintings, statuary, etc.) is 
set forth in the margin.^ If there be substantial doubt as to whether 
the act can be construed so as to support the riglit claimed, tliat doubt is 
fatal to the application. Citizens' Coach Co. v. Camden Horse R. 
Co., 29 N. J. Èq. 299 ; Hagerty v. Lee, 45 N. J. Eq. 255, 17 Atl. 826 ; 

■An act to afford protection to axhibltors of forelgn literary, artistic, or 
musical works at the Loulsiana Purchase Exposition. 

Bo it enacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that the author of any book, niap, 
chart, dramatic composition, musical composition, engraving, eut, print, 
chromo, lithograph, or photograph published abroad prior to November thir- 
tieth, nineteen hundred and four, but not registered for copyright protection 
in the United States copyright office, or the heirs and assigns of such author, 
shall hâve In the case of any such book, map, chart, dramatic composition, 
musical composition, engraving, eut, print, chromo, lithograph, or photograph 
intended for exhibition at the Louisiana Purchase Exposition the sole liberty 
of printing, reprlnting, publishing, copying, and vending the same within the 
limits of the United States for the term herein provided for upon complying 
with the provisions of this act. 

Sec. 2. That one copy of such book, map, chart, dramatic composition, 
musical composition, engraving, eut, print, chromo, lithograph, or photograph 
to be exhiblted as herein provided shall be delivered at the copyright ottice, 
Library of Congress, at Washington, District of Columbia, with a statement 
duly subscribed to in writing that the book or other article is intended for 
such exhibition and that the copyright protection herein provided for is de- 
sired by the copyright proprietor, whose full name and légal résidence is to 
be stated in the application. 

Sec. 3. That the register of copyrights shall record the tltle of each volume 
of any such book or other article herein provided for, or if the article lacks 
a title, shall record a brief description of it sufflcient to identify it, in a 
spécial séries of record books to be designated the "Intérim Copyright Record 
Books," and shall furnish to the copyright claimant a copy of record uuder 
seal of such recorded title or description, and the said title or description is 
to be included in the catalogue of title entries provided for in section four 
of the act of March third, eighteen hundred and ninety-one. 

Sec. 5. That the copyright protection herein provided for shall be for the 
term of two years from the date of the receipt of the book or other article in 
the copyright office. 

Sec. 6. ïhat if at any tlme during the term of the copyright protection 
herein provided for, two copies of the original text of any such book, or of 
a translation of it in the English language, printed from type set within the 
limits of the United States or from plates made therefrom, or two copies of 
any such photograph, chromo, or lithograph printed from négatives or draw- 
ings on stone made within the limits of the United States or from transfers 
made therefrom, are deposited in the copyright office, Libraiy of Congress, 
at Washington, District of Columbia, such deposlt shall be held to extend 
tlie term of copyright protection to such book, photograph, chromo, or litho- 
graph for the full terms provided for in title sixty, chapter three, of the Re- 
vised Statutes of the United States, computed from the date of the receipt 
of the book, photograph, chromo, or lithograph and the reglstration of the 
title or description as herein provided for. 

Sec. 8. That, except in so far as this act authorizes and provides for tem- 
porary copyright protection during the period and for the purposes herein 
provided for, it shall not be construed or held to in any manner affect or 
repeal any of the provisions of the Revised Statutes relating to coi)yrlghts and 
the acts amendatory thereof. That no registration under this act shall be 
made after the thlrtieth day of November, nineteen hundred and four. 

33 Stat. 4, 5, C. 2. 
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Home Insurance Co. v. Nobles (C. C.) 63 Fed. 642 ; Paine v. United 
States Playing Card Co. (C. C.) 90 Fed. 543. 

The hearing has been had upon bill, answers, and affidavits. The 
material facts are thèse: About 1875 the firm of A. & C. Black, of 
Edinburgh, Scotland, being the owners and publishers of the Encyclo- 
pfedia Britannica, began the publication at Edinburgh of a new édition 
of that work, consisting of 35 volumes, entitled "Encyclopœdia Britan- 
nica, Ninth Edition." They completed its publication in 1889; hav- 
ing, it is claimed, acquired the literary property of the authors of ail 
the articles contained in the work. Mr. Henry T. Thomas, in an affî- 
davit filed by the complainant, says the work was imported into this 
country and sold hère between 1878 and 1891, by agreements first be- 
tween Samuel L. Hall and A. & C. Black, and afterwards between 
Charles Scribner's Sons and A. & C. Black. Messrs. Adam Black and 
William Walker Callender, members of the firm of A. & C. Black, in an 
affidavit also filed by the complainant, say that upwards of 50,000 sets 
were sold in the United States previous to 1897 by Little, Brown & Co., 
Charles Scribner's Sons, and Samuel L. Hall, and that thèse sets were 
ail printed from the same plates as the volumes published and sold in 
the United Kingdom. And in their brief the counsel for the com- 
plainant say: 

"The Scribners, as In fact ail other American Importera, purchased the 
Britannica, bound or in sheets, and sold it at their ovvn risk and upon their 
own responsibility. We do not controvert the gênerai distribution of the 
Britannica in the United States." 

In another place in their brief they say: 

"Boiled down, ail thls tautology [referring to the averments In the answer] 
amounts to the single allégation that the Britannica had been widely dis- 
tributed throughout the United States prier to the passage of the intérim act. 
That we do not deny." 

In July, 1903, the right, title, and interest of A. & C. Black in the 
Encyclopœdia Britannica was assigned to the Encyclopœdia Britannica 
Company, the complainant in this case. On July 22, 1904, the com- 
plainant deposited in the copyright office, Library of Congress, one copy 
of each of the 35 volumes of its work, each of which copies, according 
to the certificates of the Librarian of Congress filed by the complainant, 
was declared to be "intended for exhibition at the Eouisiana Purchase 
Exposition at St. Louis in 1904," and the copyright of each of which, 
it was further declared, the complainant "claims as proprietor for 
two years from this date (July 33, 1904), in conformity with the pro- 
visions of the act of Congress of January 7, 1904, entitled 'An act to 
afïord protection to exhibitors of foreign literary, artistic or musical 
M'orks at the Louisiana Purchase Exposition.' " The affidavit of P. K. 
Fitzhugh, also filed by the complainant, shows that the 35 volumes of 
the complainant's work had been on public exhibition at the Louisiana 
Purchase Exposition from August 25, 1904, until the date of the affi- 
davit, which was September 21, 1904. It appears by the affidavit of 
Daniel M. MacLellan, fîled by the défendants, that the défendants and 
their predecessors hâve been publishing an American édition of the 
encyclopœdia for at least a dozen years, and that it is the further publi- 
cation of this édition that the complainant now seeks to hâve enjoined. 
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Previous to 1891 the protection of our copyright laws was extended 
only to citi'zens and résidents of the United States. Section 4971 of 
the Revised Statutes expressly provided that nothing in the copyright 
law should be "construed to prohibit the printing, pubHshing, importa- 
tion, or sale of any book, map, chart, dramatic or musical composition, 
print, eut, engraving or photograph, written, composed or made by any 
person not a citizen of the United States nor résident therein." On 
March 3, 1891 (26 Stat. 1106, c. 565 [U. S. Comp. St. 1901, p. 3417]), 
the law was amended by extending to any foreign author or proprietor 
of any book, and the executors, adminïstrators, or assigna of such au- 
thor or proprietor, the privilèges of our copyright law, provided that on 
or before the day of publication in this or any foreign country he 
should deliver at the office of the Librarian of Congress, or deposit in 
the mail within the United States addressed to the Librarian of Con- 
gress, a printed copy of the title of his book, and also two copies of 
the copyright book, printed from type set within the limits of the 
United States or from plates made therefrom. See sections 4953 and 
4956 of the Revised Statutes, as amended by the act of March 3, 1891, 
c. 665, 26 Stat. 1106, 1107 [U. S. Comp. St. 1901, pp. 3406, 3407]. Ob- 
viously the amendment of 1891 did not extend the privilèges of our 
copyright law to foreign authors, or proprietors of books that had been 
published or sold in this country previous to 1891. Unless the intérim 
copyright act of 1904 so changed the law as to confer upon a foreign 
author, or his heirs or assigns, the privilèges of our copyright law in 
a case where his book had been sold in this country previous to 1904, 
the complainant in this case has no standing. Did that act effect such 
an altération of the law ? 

Counsel for the complainant insists that the language of the first sec- 
tion of the act is so broad that it confers upon the complainant, as the 
assignée of A. & C. Black, and through that firm of the authors of the 
articles 'contained in the Encyclopsedia, the right to hâve the Encyclo- 
paedia copyrighted, notwithstanding it was sold in this country for 
many years previous to 1904, and even previous to 1891. They say in 
their brief that : 

"The act is unllmlted In Bcope as to the time within whlch such prior pub- 
lication may hâve taken place, and is entirely silent upon the extent of such 
publication, and whether the book has been republlslied in this country or 
not. It does not refer to books which bave or bave not been copyrighted 
where they were flrst published, nor to the effect of the expiration of such 
copyright in a foreign country, if any such ever existed." 

If this be the effect of the statute, the change made in our copy- 
right law was indeed a most radical one. Previous to January 7, 
1904, any publisher in the United States could repubhsh in this coun- 
try the Blacks' édition of the Encyclopsedia Britannica, excepting the 
articles therein written by American authors and duly copyrighted, 
without violating any provision of our copyright law. Black v. 
Henry G. Allen Co. (C. C.) 42 Fed. 618, 9 L. R. A. 433; Black v. 
Ehrich (C. C.) 44 Fed. 793. If the rule for which the complainant's 
counsel contend be correct, the heirs or assigns of Herbert Spencer, 
who died a month before the intérim act was passed, and whose 
Works for a quarter of a century before 1891 were published and 
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widely distributed in this country, by complying vvith the provisions 
of the intérim act at any time before November 30, 1904, might hâve 
obtained a copyright upon those works, and secured, in the language 
of the first section of the act, "the sole liberty of printing, reprinting, 
publishing, copying and vending the same within the limits of the 
United States" for the term of 2 years, together with the privilège of 
extending the term to 28 and possibly 42 years. The same thing 
would, of course, be true concerning Dickens' novels, Jarman on 
Wills, and a multitude of other works of foreign authors which hâve 
been republished in this country by American publishers. Neverthe- 
less, if the Congress bas clearly expressed its purpose of making this 
radical change, it is the duty of the court to give effect to that pur- 
pose. 

The title of the act déclares that it is intended to aflford protection 
to exhibitors of foreign literary, artistic, or musical works "at the 
Louisiana Purchase Exposition." The first section provides that 
copyright protection shall be extended to books, maps, etc., published 
abroad, copies of which are "intended for exhibition at the lyouisiana 
Purchase Exposition." The second section provides that one copy 
of any book copyrighted under the provisions of the act shall be de- 
Hvered at the copyright office in the Library of Congress, "with a 
statement, duly subscribed to in writing, that the book * * * jg 
intended for such exhibition." The évident purpose of the act was 
to induce foreign authors, and the heirs and assigns of foreign au- 
thors, to exhibit their books at the Louisiana Purchase Exposition, 
to the end that the knowledge of the contents of those books might 
be brought to the attention of American scholars and readers. For- 
eign authors whose books had never been published in this country 
would probably hâve hesitated to exhibit their books at the Exposi- 
tion without some protection against having them republished in this 
country, with possible disadvantages to them. It appears in the 
proofs that, a year before the intérim act was passed, an association 
of German publishers adopted a resolution declining to make any 
exhibition of books at St. Louis. The intérim act offered to foreign 
authors, and their heirs and assigns, if they should exhibit their books 
at the Exposition, copyright protection for at least two years, and 
also provided that if, within the two years, two copies of the original 
text of any book so temporarily protected, or of a translation of it in 
the English language, printed from type set within the United States, 
or from plates made therefrom, should be deposited in the copyright 
office in the Library of Congress, copyright protection therefor should 
be continued for the full ternis provided for in our gênerai copyright 
law ; being terms of 28 years and 14 years. Section 8 of the intérim 
act (33 Stat. 5, c. 2) expressly déclares that: 

"Bxcept In so far as this act authorizes and provides for temporary copy- 
right protection during the period and for the purposes herein provided for, 
It shall not be construed or held to in any manner affect or repeal any of 
the provisions of the Revlsed Statutes relating to copyrights and the acts 
amendatory thereof." 

As already stated, the purpose of the act was to secure the exhibi- 
tion at St. Louis of foreign literary productions that had been pub- 
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lished abroad. Ey such exhibition the American public might ac- 
quire valuable information not otherwise available. And in consid- 
ération of such exhibition, and the advantages that might accrue 
therefrom to the American public, the exhibitors of such productions 
were ofifered the copyright protection of the act. No such consid- 
ération could exist in the case of a book by a foreign author which 
had been previously published in this country. Clearer language 
than that contained in the intérim copyright act is needed to justify 
the conclusion that Congress intended to grant to any foreign author, 
or to the heirs or assigns of any such author, a copyright monopoly 
of a book of which American publishers might hâve large quantities 
on hand for the American market, and which, by the grant of the 
monopoly, such pubHshers would be prohibited from selling. 

My conclusion is that the intérim copyright act cannot receive the 
construction necessary to the complainant's success, and I might on 
that ground deny the application for a preliminary injunction. But 
each of the défendants has, in its answer, prayed the benefit of a de- 
murrer to the bill. In my view, the bill is without equity, and should 
be dismissed. If a final decree be entered sustaining the demurrer 
and dismissing the bill, an appeal may be taken without delay. If, 
on the other hand, an interlocutory order be entered denying the pre- 
liminary injunction, no appeal can be had until final decree shall hâve 
been rendered on the pleadings and proofs. Edison Electric Light 
Co. V. Buckeye Electric Co. (C. C.) 64 Fed. 225. It seems to me 
that the administration of justice may be facilitated by entering a 
final decree sustaining the demurrer and dismissing the bill, especially 
in view of the fact that the complainant's copyright, if valid, will not 
continue beyond two years from its date, unless within that period 
the complainant incur the great expense of setting up within the 
United States the type of the 25 volumes composing the Encyclo- 
paedia Britannica, and deposit in the copyright office two copies of 
each of the volumes printed from such type. 

I will therefore, on notice, settle the question as to whether there 
shall be entered a final decree dismissing the bill, or merely an in- 
terlocutory order denying the preliminary injunction. 



MAGONE r. COLORADO SMELTING & MINING CO. et al. 

(Circuit Court, D. Montana. February 14, 1905.) 

No. 2,226. 

1. WiTNESSES— Dépositions— Dedimus. 

An afGdavIt that witnesses, live more than 100 miles from the place of 
the trial of the action, without proof of a well-grounded appréhension of 
a fallure or delay of justice, is InsufBcJent for the issuance of a dedimus 
under Eev. St. § 866 [U. S. Comp. St. 1901, p. 6631, providing that, in any 
case where it is necessary in order to prevent a failure or delay of 
justice, United States courts may grant a dedimus potestatem to take 
dépositions according to common usage, etc. 

2. Same— Statutes. 

Act Cong. March 9, 1892, c. 14, 27 Stat. 7 [TT. S. Comp. St. 1901, p. 
664j', providing that, in addition to the mode of taking dépositions in the- 
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fédéral courts, dépositions may be taken In the mode prescribed by tlie 
laws of the state in wbieh the courts are held, mereiy relates to the 
manner of taklng dépositions, and neither enlarges nor restricts the 
grounds for talàng them prescribed by Rev. St §§ 863, 866 [U. S. Comp. 
St. 1901, pp. 661, 663]. 

S. Same. 

Rev. St. § 863 [U. S. Oomp. St. 1001, p. 661], authorizes the taking of 
testimony of any witness in a civil case pending in a fédéral district or 
circuit court by dépositions de bene esse, when the witness lives a greater 
distance from the place of trial than 100 miles, etc. ; and Act Gong. 
March 9, 1892, c. 14, 27 Stat. 7 [U. S. Comp. St. 1901, p. 604], provides 
that, in addition to the taking of dépositions In a fédéral court, déposi- 
tions may be taken as prescribed by the lavs's of the state In which such 
courts are held. Held that, where a party to a suit in the fédéral court 
applied to take a déposition on the ground that the witness resided more 
than 100 miles from the place of trial, he was not limited by the act 
of 1892 to the mode of taking the déposition orally before an authority 
named in the notice, but was entitled to take the déposition in the mode 
prescribed by the laws of the state in which the court was held. 

4. Same— Notice— Oral Evidence. 

Equity rule 67, as amended by the rule adopted May 15, 1893, provides 
that either party may give notice that he desires the évidence to be 
adduced in the case to be taken orally, and thereupon ail the wltnesses 
to be examined shall be examined by one of the examlners of the court, 
or by an examiner to be specially appointed by the court, and that on 
due notice the court may. In its discrétion, permit the whole or any spé- 
cifie part of the évidence to be adduced orally in open court on final hear- 
Ing. Held, that where complainant gave notice that he desired the testi- 
mony to be adduced orally on final hearing, and the court thereupon or- 
dered that the parties might adduce such portion of the testimony orally 
on the final hearing as they desired, such order was not in conflict with 
and did not prevent a subséquent order for the taking of testimony by 
dépositions. 

5. Same— Spécial Examinées Outside the Disteict- Appointment. 

The mère fact that it is generally advantageous to examine experts 
CH:ally is not a sufflcient reason to justify an order appointing a spécial 
examiner to take their testimony orally outside the district. 

Order Overruling Objections to Complainant's Motion that Com- 
missions Issue. 

John A. Shelton, for complainant. 

Forbis & Evans, for défendant Butte & Boston Consol. Min. Co. 

Forbis & Evans, A. J. Shores, and C. F. Kelly, for défendant Par- 
rot Silver & Copper Co, 

A. J. Shores, C. F. Kelly, and Forbis & Evans, for défendants 
Anaconda Copper Min. Co. and Colorado Smelting & Mining Co. 

Geo. F. Shelton and W. M. Bickford, for défendant Colusa Par- 
rot Min. & S. Co. 

J. J. McHatton, for défendant Montana Ore Purchasing Co. 

HUNT, District Judge. In equity. On motion of the complain- 
ant for a commission to take the testimony of witnesses who live 
outside of the district of Montana. 

If the complainant were seeking to procure a dedimus, as speci- 
fied in section 866, Rev. St. U. S. [U. S. Comp. St. 1901, p. 663], it 
would be necessary that he make a showing of the necessity for 
taking such déposition to prevent the failure or delay of justice. I 
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believe it to be essential, in order for one to avail himself of the 
right to a dedimus under this statute, that there should be a well- 
grounded appréhension of a failure or delay of justice, and that it 
is the duty of the court to require a sufïicient showing of good faith 
on the part of the applicant, and of the grounds upon which he 
bases his request; hence, if the complainant relied upon this sec- 
tion, a mère statement in the affidavit that the witnesses live more 
than 100 miles from the place of the trial of the action would be 
insufficient, and the dedimus should not be awarded. Zych v. Amer- 
ican Car & Foundry Co. (C. C.) 127 Fed. 723. 

But complainant .is not asking a dedimus potestatem under sec- 
tion 866. He makes his application "to take the déposition by rea- 
son of the right so to do conferred by section 863, but according to 
the method prescribed by the state laws." The point to be deter- 
mined, therefore, is not whether a dedimus potestatem may issue 
under section 866, Rev. St. U. S., but whether, upon a showing by 
affidavit that the witnesses whose testimony he would take live at 
a greater distance from the place of trial than 100 miles, a commis- 
sion will issue to take their testimony by déposition in the mode pre- 
scribed by the laws of the state in which the court is held. I 
agrée with the position of counsel for respondents that were it not 
for the act of March 9, 1892, c. 14, 27 Stat. 7 [U. S. Comp. St. 1901, 
p. 664], a déposition taken under section 863 [U. S. Comp. St. 1901, 
p. 661] — that is, a déposition de bene esse — should be one taken 
orally before an authority named in the order, and not one taken 
upon motion or under a dedimus potestatem, as provided for in 
section 866, Rev. St. U. S. [U. S. Comp. St. 1901, p. 663]. Foster's 
Fédéral Practice, vol. 1, p. 634. But by the act of March 9, 1892, it 
was provided that, in addition to the mode of taking dépositions in 
the fédéral courts, dépositions might be taken in the mode pre- 
scribed by the laws of the state in which the courts are held. It is 
undoubtedly correct that the statute of 1892 does not enlarge the 
instances in which dépositions may be taken, or in which answers 
may be obtained upon interrogatories, for use as appearance in féd- 
éral courts. The statute adopts the state practice as to the manner 
of taking dépositions — in no way enlarging or restricting, however, 
the grounds for taking dépositions as prescribed by the fédéral stat- 
utes (sections 863 and 866). It may be termed a statute of sim- 
plification of practice, or, as Judge Thayer expresses it, one "relat- 
ing merely to the mode of taking testimony, adopting in that re- 
spect the provisions of the laws of the varions states relative to the 
method of taking dépositions, without altering the conditions pre- 
scribed by sections 863 and 866 of the Revised Statutes of the United 
States, in which dépositions for use in the fédéral courts may be 
taken." Zych v. American Car & Foundry Co., supra; National 
Cash Register Co. v. Leland (C. C.) 77 Fed. 242; Shellabarger v. 
Oliver (C. C.) 64 Fed. 306. 

_ Now, the instances in which a déposition may be had under sec- 
tion 863 are when the witness lives at a greater distance from the 
place of trial than 100 miles, or is bound on a voyage to sea, or is 
about to go ont of the United States, or out of the district in which 
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the cause is to be tried, and to a greater distance than 100 miles 
from the place of trial, or when he is ancient or infirm. As said, 
there could be no construction of the act of March 9, 1892, which in 
any respect alters the conditions prescribed by section 863 ; but if 
a complainant présents a case of an instance authorized by section 
863, in which a déposition may be taken de bene esse, the act of 
1892 does not limit him to the mode of taking the déposition orally 
before an authority named in the notice, but provides an additional 
mode, by pointing out whereby it shall be lawful to take the déposi- 
tion of such witness in the mode prescribed by the laws of the state 
in which the court is held. I do not see how allowing the complain- 
ant to proceed in the mode prescribed by the statutes of the state 
of Montana to take his testimony can be said to enlarge an instance 
in which a déposition may be taken, or to embrace a clause not 
already included, provided complainant states as the reason for 
taking the déposition the existence of a condition included in section 
863. In this matter he has brought himself within the provisions of 
section 863 by showing that the witnesses whose dépositions he 
wishes to take live at a greater distance than 100 miles from the 
place of trial. McLennan v. Kansas City, J. & C. B. R. Co. (C. C.) 
22 Fed. 198 ; Flint v. Crawford County, Fed. Cas. No. 4,871. My 
conclusion is, therefore, that, when the position of the complainant is 
stated, it is clear that he is not seeking a dedimus potestatem under 
section 866, but makes his application under section 863, and that 
therefore he has the right to avail himself of the mode of procuring 
the déposition granted by the act of March 9, 1892. Hanks Dental 
Association v. Tooth Crown Co., 194 U. S. 303, 24 Sup. Ct. 700, 48 
L. Ed. 989. 

The respondents suggest that complainant, having given notice 
that he desires the testimony in the case to be taken orally, should 
not be allowed to take a part of the testimony upon written inter- 
rogatories. Notice was given under equity rule 67, providing that 
either party may give notice to the other than he desires the évi- 
dence to be adduced in the case to be taken orally, and thereupon 
ail the witnesses to be examined shall be examined by one of the 
examiners of the court, or by an examiner to be especially ap- 
pointed by the court. As amended by the rule of May 15, 1893, it 
is required that, "upon due notice given as prescribed by previous 
order, the court may at its discrétion permit the whole or any spé- 
cifie part of the évidence to be adduced orally in open court upon 
final hearing." Complainant did not give notice merely that he 
desired the évidence to be adduced orally, but his notice was that 
he desired the testimony to be adduced orally upon the final, hearing, 
and thereupon the court made an order to the effect that the par- 
ties might adduce such portion of the testimony orally upon the 
final hearing as they desired. In view of this order of the court, the 
application for an order to take the dépositions of the witnesses 
named does not conflict with the order previously made, and ought 
not to be construed to prevent the taking of dépositions. I believe 
that it would be within the power of the court to direct that the 
135 F.— 54 
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testimony of the wîtnesses living more than 100 miles away should 
be taken before an examiner especially appointed, although the 
power of the Circuit Court to make such an order has, it appears, 
béen questioned. But the appointment of spécial examinera beyond 
the district in which the court is held necessarily involves unusual 
and great expense, in requiring the attendance of counsel, payment 
of examiners' fées, and other costs incidental to such procédure. I 
hâve read that Judge Blatchford, of New York, invariably declined 
to grant any order appointing a spécial examiner outside of the 
district of New York if counsel objected; and I think that, in the 
présent instance, it does not appear necessary or best to make such 
an order. It is true that it may be generally advantageous to ex- 
amine experts orally, but that is not a sufficient reason to justify the 
court in making the unusual order. 

The objections to the issuance of the commissions to take the 
testimony of L. H. Pammel, A. A. Bennett, and Samuel Avery are 
thereîore overruled, and the pétition of the complainant that com- 
missions issue is granted. 



In re BAT CITÏ IRRIGATION CO. 

(District Court, S. D. Texas. February 1, 1905.) 

No. 1,073. 

1. BANKBÙPTCT— PeTITION^HEARING— EECBIVEKS— JUBISOrCSTION. 

Where a reeelver was appointed by a state court for an alleged bankrupt 
corporation, the court of bankruptcy, on an involuntary pétition against 
tlie corporation, had no jurisdiction of the receiver prior to tbe corpora- 
tion being adjudged a bankrupt, no relief being sought as against hlm. 

2. SAMB— COEPOEATIONS SUBJECT TO BAKKEUPTCY— IeEIGATION OOMPANIES. 

An irrigation corporation, organized to furnisli water for the irrigation 
of rice fields, was not a corporation engaged in "trading or In manufactur- 
Ing or meiîcantile pursuits," and therefore not subject to be adjudged an 
Involuntary bankrupt, under Bankr. Act 1898, c. 3, § 4b (Act July 1, 1898, 
c. 541, 30 Stat 547 [U. S. Comp. St. 1901, p. 3423]), providlng that any nat- 
ural person, except a wage earner, or a person engagea chiefly in farming 
or the tilling of the soil, and any corporation engaged prineipally In manu- 
facturirig, trading, etc., may be adjudged a bankrupt. 

[Ed. Note. — What persons are subject to bankruptcy laws, see note to 
Mattoon Nat Bank v. First Nat. Bank, 42 C. C.,A. 4.] 

3. Same— Quasi Public Cobporations. 

A quasi public corporation, engaged In furnishing water for Irrigation 
purposes, clpthed with the right of eminent domain, and subject to statu- 
tory restrictions on stich power, is not amenable to the fédéral bankrupt 
act, ou. the gtound of public pollcy. 

In Bankruptcy. 

The following is the report of the référée, in bankruptcy: 

To the Honorable Waller T. Burns, Judge of the District Court of the United 
States for the, Southern District of Texas: Thig proceeding, involuntary in 
its nature, wàs Instituted October 14, 1904, by P. E. Parker, B. H. Sweeny, 
and B. F. Sweeny, ail of Bay City, Jlatagorda county, Texas, against the Bay 
City Irrigation 'Company, also of said city and ccrunty, by pétition duly sworn 
to and filed with tbe clerk of this court, in which pétition it Is alleged that 
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Ihe petltloners are creditors of the sald Bay City Irrigation Company, having 
provable clalms against it to an amount, in the aggregate, in excess of securi- 
tles held by tbem, of $3,000 and over; that the said défendant company is 
engaged principally in manufacturing, trading, or mercantile pursults, within 
the meauing of the bankrupt law, and in furnishlng and selling water to irri- 
gate land for the growing of rice, and the raising and selling of rice in Mata- 
gorda county, Texas ; that the said Bay City Irrigation Company Is insolvent, 
and within four months next precediug the filing of this their pétition has 
eoinmltted an act of bankruptcy, in this, because of insolvency, to wit, on the 
Kîth day of August, 1904, a receiver was put in charge of its properties, under 
the laws of the state of Texas, by the Honorable Wells Thompson, Judge of 
the Tvventy-Third Judicial District of Texas, Matagorda county, the name of 
which receiver is N. M. Vogelsang, of Bay City, Texas, and who has quallfled 
and is acting as such offlcer. The prayer of sald pétition is for service of said 
pétition and subpœna upon said défendant company and upon said N. M. 
Vogelsang, as receiver of said company, and that the said défendant company 
may be adjudged bankrupt, within the purview of the acts of Congress relat- 
ing to bankruptcy. To this pétition the défendant company flled a gênera) 
demurrer, in its nature speaking, and also a document designated by it as a 
"plea to the jurisdlction." The receiver, N. M. Vogelsang, also filed a plea 
to the jurisdiction of this court, for the reason that he was an officer of the 
state court, and not answerable to this court, because no relief was sought 
against hlm as such offlcer, and the défendant company had not yet been ad- 
judicated bankrupt. To the pleas of the défendant company and the receiver 
the petitioning creditors filed a gênerai replieation. And in pursuance of an 
order of your honor made in the above cause, and bearing date October 12, 
1904, whereby the undersigncd was authorized and directed, as reteree of this 
honorable court, to conslder the pétition and answer in the above-named cause, 
and hear ail matters of law and fact arising thereunder, and to make report 
thereupon at as early a date as practicable, and that "ail parties shall attend 
before sald référée at such tlme and place as the said référée may designate," 
I, S. W. Jones, référée as aforesaid, do report that, having duly extended no- 
tices to the said Bay City Irrigation Company, and to ail others in interest, 
through their respective attorneys of record, of the time and place for the 
hearlng before me of the matters so referred, to wit, at 10 o'clock a. m. on 

the day of , 1904, at the United States courtroom in the city of 

Galveston, Texas, I did at the time and place aforesaid proceed to conslder the 
pleadings in said cause, and to hear the contests raised by the pleadings flled 
therein, and to take such furtïïer action therein as required by the acts of Con- 
gress relating to bankruptcy; and having been attended by Mr. McRae, of 
the law firm of Bryan, Tod & McRae, and Sterling Myer, of the law flrm of 
Hunt & Myer, attorneys for the petitioning creditors, by Gaines & Corbett, at- 
torneys for the défendant, and Lane & Higgins, attorneys for the receiver, and 
having heard read the pleadings and the agreed statement of the facts In the 
case, which agreement is in writing, signed by counsel for the respective par- 
ties to this proceeding, and which accompanies this report, and having heard 
the arguments of counsel, and having duly and carefully considered the same, 
and having carefully examined and inquired Into the matters so referred, I do 
find and report as follows : 

From the agreed statement of facts before me, which was Introduced In évi- 
dence, I find that the défendant, the Bay City Irrigation Company, was Incor- 
porated under the gênerai incorporation act of Texas on the 14th day of De- 
cember, 1900, with the authority to, and for the purpose of, "the construction, 
maintenance, and opération of dams, réservoirs, lakes, wells, canals, flumes, 
laterals, and other necessary appurtenances for the purpose of irrigation, navi- 
gation, milling, mining, stock raising, and city waterworks ; to cause such 
examination and survey for its proposed canal to be made as might be neces- 
sary to the sélection of the most advantageous, and, for such purpose, by its 
officers, agents, or servants, to enter upon lands or waters of any persons ; to 
take and hold such voluntary grant of real or other property as shall be 
made to it in the construction and maintenance of its canals, ditches, and 
sluices ; to construet its canals aeross, along, or upon any stream of water ; 
to furnish water for irrigation at such rates as such organization or corpo- 
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ration may, by Its by-Iaws and régulations, prescrlbe; to borrow such sums 
of money as may be necessary for the completlng and furnlshlng or operating 
Its canals; to issue and dispose of its bonds for any amount so borrowed, 
and to mortgage its corporated property and franchise to secure the payment 
of any debt contracted for the purpose aforesald, provided that damages for 
any property approprlated by such corporation shall be assessed and paid foi- 
as is provided for in case of railroads ; to enter upon, condemn, and appro- 
priate any lands of any person or corporation that may be necessary for the 
uses and purposes of said company, the damages for any property thus appro- 
prlated to be assessed and paid for in the same manner as is provided by law 
in the case of railroads, and to make contracts for the sale of permanent 
water rlghts, and bave the same secured by a lien on the lands or otherwise ; 
and to lease, rent, or otherwise dispose of the water controUed by such cor- 
poration for such time as may be agreed upon." 

From the agreed statement of facts on file, I further flnd that the défend- 
ant company, the Bay City Irrigation Company, was on the Ist day of Septem- 
ber, 1904, and still is, Insolvent; that N. M. Vogelsang was on the 15th day 
of August, 1904, appointed receiver of the properties of said company by the 
Judge of the District Court of the state of Texas, In and for Brazorla county, 
Texas, Twenty-Third Judlclal District, in a suit brought by Robt. Parker, 
trustée, against said défendant company, to foreclose a mortgage executed 
by it upon ail of its properties, in which said suit the said company admitted 
the indebtedness claimed, as well as another indebtedness claimed against 
It, and which is secured by a mortgage claim upon its properties; that the 
said N. M. Vogelsang bas duly qualified as such receiver, and is now in pos- 
session of the properties and assets of the said Bay City Irrigation Company, 
managing and operating the same under the direction of the said District 
Court of Matagorda county, Texas. 

I fvirther flnd that said Bay City Irrigation Company owns and opérâtes 
a pumping plant and irrigation canal In Matagorda county, Texas; that said 
canal is a surface canal, and consists of a main canal and latéral canals ex- 
tending from the main canal, and that by meaus of said pumping plant water 
is raised from the Colorado river, one of the public water ways of the state of 
Texas, and pumped into said main canal, and thus raised to a higher level than 
the adjacent lands, and through said main canal and laterals said water is furn- 
ished for irrigation purposes to the lands adjacent thereto, and paid for by 
parties using the same by such parties dellvering to said défendant company 
a portion of the crop irrigated. 

I further flnd that said défendant company, since its organization, bas been 
engaged in conducting its business as follows : It has maintained and operat- 
ed its pumping plant and canal, and through its main canal and latéral canals 
It has furnished water to parties adjacent to its canal durlng the pumping 
season of every year since its organization, furnlshlng said water to said par- 
ties at such times and in such quantlties as was necessary for the Irrigation 
of their lands upon which rice was grown — riee being the only crop for which 
It furnished for irrigation purposes — for which said water said company 
charged and received from said parties a portion of the rIce crop grown by 
them, which portion so paid and dellvered to said company was by it sold in 
the open market as its own property, either in the rough or the mlll state. 
i further find that said défendant company. In the opération and maintenance 
of its said pumping plant and canal, employed and expended its money for 
labor in running its maehinery, and In the maintenance, care, and opération 
of its said pumping plant, canal, flumes, and laterals, and In collecting, carlng 
for, and selling Its said rice, which It had received as water rent, and for such 
portion of this rice as It sells in the clean state it pays to rlcemills, In money, 
their customary charges for mllling rice. I further flnd that the défendant 
company has maintained a bank àccount, and has also maintained running 
accounts with varions merchants, from whom it purchased maehinery, im- 
plements, oil, fuel, and other supplies which were necessary in the main- 
tenance of its pumping plant and canals; that the said défendant company 
has borrowed money, and has executed its notes in évidence thereof, and 
Its mortgages to secure the same, and also assigned its water contracts for 
the same purpose, and has issued and sold its bonds for the purpose of rais- 
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ing money, and bas purchased and now owns a portion of Its own capital 
stock as treasury stock. I further flnd that the said défendant company, in 
the transaction of its business as above stated, entered into written contracts 
witb the parties to wbom it furnisbed water, of a uniform character, during 
the years of 1903 and 1904, and similar contracts were entered into for the 
years 1901 and 1902 ; that the said water so furnished by sald défendant com- 
pany to adjacent landowners and leaseholders, after passing through the main 
canal and laterals of said company from its pumping plant, flowed through 
water gâtes in sald main canal and laterals . built, constructed, and main- 
tained by said company, and located upon its said land owned as right of way ; 
that said water was so furnished for a period of about one hundred days, 
during the spring and summer of each year, at such time and In sueh quan- 
titles as might be necessary to properly irrigate said lands, the quantity of 
water furnished depending upon the character of the land and ths number 
of acres to be irrigated ; that the period of one hundred days, during the 
spring and summer, while water is being furnished by sald company, is 
termed the "flooding season," and during each year, from the Ist day of Janu- 
ary to the beginning of the flooding season, said company was engagea, in main- 
taining its pumping plant, canal, and laterals, repalrlng the same, and pre- 
paring to furnish water during the flooding seasons, and after the flooding 
season was over, and up to the 31st of December of each year, said company 
was engaged in recelving, carlng for, and dlsposing of its share of the crop of 
rice paid to It as and for water rental, and In maintaining and caring for 
its pumping plant, canal, and laterals, and during the flooding season said 
company was engaged each year in operating Its pumping plant furnlshlng 
water as above stated. I further flnd that the said défendant company pur- 
chased and now owns the machinery, pumping plant, and the lands upon 
which said plant is sltuated, and also lands over which its said main canal 
and laterals are situated. 

The référée sustained the recelver's plea to the jurisdiction of thls court 
as to him, but overruled the défendant company's gênerai demurrer to the 
creditors' pétition, and also its plea to the jurisdictlon ; treating the matter 
as a défense or answer to the merits of the case, rather than as a plea to the 
jurisdiction, by reason of the averments contained therein. 

The bankrupt act of 1898, c. 3, § 4b (Act July 1, 1898, c. 541, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423]), provides as follows : "Any natural person, except 
a wage earner or a person engaged chiefly in farmiug or the tillage of the soil. 
any unincorporated company, any corporation engaged principally in manu- 
facturing, trading, printing, publishlng, or mercantile pursuits, owing debts 
to the amount of one thousand dollars or over, may be adjudged an invol- 
untary bankrupt [to which by the amendment of February 5, 1903, was added 
inining corporations] upon default or an impartial trial, and shall be subject 
to the provisions and entltled to the beneflts of this act. Private bankers, 
but not national banks or banks ineorporated under state or territorial laws, 
inay be adjudged involuntary bankrupts." 

In this case two questions are presented for considération: (1) Do the 
facts as found justlfy the conclusion that the défendant company is engaged 
in business either as a manufacturer, a trader, or a merchant, within the 
meanlng of the bankrupt act? (2) Was it the Intention of Congress, in fram- 
Ing the bankrupt law, to hold amenable to its provisions a quasi public corpo- 
ration clothed with the powers of emlnent domain, and subject to the same 
restrictions and penalties in their exercise, as railway companles, and whose 
business, pursuant to Its chartered rights, Is to furnish, for rémunération, 
water for Irrigating the lands contiguous to Its main canal and laterals, for 
raising rice and other llke farm products? 

As to the flrst question : There Is no évidence whatever to support the con- 
tention that the défendant company is engaged In manufacturing or In mer- 
cantile pursuits, but there is some semblanee of évidence, under the facts 
Bs detailed, that It Is engaged In trading, If the water which It furnishes to 
growers of rice and other products, and reçoives compensation therefor, can 
be called trading, as that word is employed In the statute under discussion. 
The Word "trader" or "trading" is of very broad signiflcance, as deflned by 
the différent lexlcographers ; but It would seem that the f ramers of the law 



854 135 FEDERAL REPORTEE. 

Intended Its meaning in a more narrow sensé, and that tlie true signiflcation 
or the définition of that word, as employed lu the statute, slioiild be, "One 
wlio is engaged in buying and selling sometliing for tlie sake of profit." In 
the case at bar the défendant company canuot be called a trader. It buys 
nothing which It sells to others, but only charges a reasonable compensation 
for its labor, ski]], and time in furnishing water to others for irrigation pur- 
poses, for wliich compensation is pald in rice, and that rice is nfterwards by 
the Company converted into money. And if I am rîght, I couclude that the 
flrst question should be answered in the négative. 

As to the second question ; The défendant company is a quasi public cor- 
poration chartered under the laws of this state, and clothed witli the right to 
exercise the power of eminent domain, and subject to the same restrictions 
and penalties as the right to exercise that power imposes. It traverses a 
large scope of territory devoted to rice culture, and is therefore a public nec- 
essity, and it wouid be against public policy to hold such a corporation amena- 
ble to the acts of Congress relating to bankruptcy. Nor can the fact that cor- 
porations ]ike the one at bar are not mentioued amongst those expressly 
mentioned therein as exempted, indicate that It vvas the intention to hold 
them amenable thereto, for the courts hâve held that the law maxim, "Ex- 
pressio unius est exclusio alterius," does not apply in the construction of the 
bankruptcy acts. I therefore conclude that the second question should also 
be answered in the négative. 

The premises considered, I conclude that the défendant, the Bay City Irri- 
gation Company, is not amenable to the acts of Congress relating to bank- 
ruptcy, and that the creditors' pétition in this case should be dismissed, with 
the costs of this proceeding taxed against the petitioning creditors; and I 
therefore respectfully, so recommend. 

Bryan, Tod & McRae, for petitioning creditors. 
Gaines & Corbett, for Bay City Irrigation Co. 
Lane & Higgins, for receivers. 

BURNS, District Judge. On this day came on to be heard the 
report of S. W. Jones, référée, upon the hearing before him of the 
pétition by creditors seeking to hâve the above-named company 
adjudicated bankrupt. And the court having now duly considered 
the said report of the said référée, and being fully advised, it is 
ordered that the said report be, and the same is hereby, approved, 
and in ail things confirmed. It is further considered by the court, 
and so ordered, adjudged, and decreed, in accordance with the rec- 
ommendation of the said référée, that the creditors' pétition in this 
case be, and the same is hereby, dismissed, and ail costs incurred 
herein adjudged against the petitioning creditors. It is further con- 
sidered and ordered by the court that exécution issue in favor of 
the respondent, the Bay City Irrigation Company, and against P. E. 
Parker, E. H. Sweeny, and B. F. Sweeny, petitioning creditors, for 
ail costs herein incurred, and hâve exécution therefor. 



THE GEORGETOWN. THE SALISBURT. THE BARGE NO. 5. 

(District Court, E. D. Virginia. February 23, 1905.) 

1. Collision— Steam "Vessels Meeting — Bubden of Proof. 

The burdened vessel, having been found chargeable with faults suffl- 
clent in themselves to account for a collision, has the burden of provins' 
that they could not bave caused or contributed to it, and every reason- 
able doubt is to be resolved in favor of the other vessel. 
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2. Same— BiJRDEXED Vessel— Steamship and ïug with Tow. 

A steamship meeting a tug incumbered wlth a tow is under tbe duty 
of keepiiig out of tlie way and avolding any risk of collision. 

3. Same— Evidence Consideebd. 

A steamship, which, having met and passed a tug witli a barge In tow, 
on a Une, in the Elizabeth river, at a distance of 300 feet, immediately 
stopped and reversed, throwing her stem arouud across tbe course of tbe 
barge, resulting in a collision, held solely in fault therefor, not only be- 
cause tbe évidence failed to sustain her contention that tbe movement was 
.lustifled by a sbeering of tbe barge toward her, rendering it necessary, 
but also because she failed to give notice by signal, as required by article 
18. rule 3, and article 28, of the inland navigation rules (Act June 7, 
1897, c. 4, 30 Stat. 100, 102 [O. S. Comp. St. 1901, pp. 2882, 2884]); it 
further api>t'aring that there was ample room in tbe channel for her to 
bave Uept further away, 

4. Same— Failure to Call Witnesses. 

VVbere the évidence in favor of one of two vessels in collision largely 
preponderates, including the testimony of disinterested witnesses, the 
failure of the other to call merabers of her own crew who wore in a posi- 
tion to know the facts is a circumstance entitled to be eonsidered against 
her. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 258.] 

5. Same— Initiating Passinq Agbeement. 

ïhe fact that a tug with a tow, on meeting a steamer, gave the flrst 
passing signal, does not make the steamer the privileged vessel. 

In Admiralty. Cross-libels for collision. 

Thomas H. Willcox and Floyd Hughes, for tug Salisbury and Barge 
No. 0. 

Hughes & Little and Butler, Notman, Joline & Mynderse (Archibald 
G. Thacher, of counsel), for the Georgetown. 

WADDILL, District Judge. Thèse are cross-libels filed by the 
New York, Philadelphia & Norfolk Railroad Company, owners of the 
steam tug Salisbury and Barge No. 5, against the steamship George- 
town, owned by the Atlantic Coast Steamship Company, and the last- 
named company against the said tug and barge. 

On the morning of the 23d of September, 1903, about 7 o'clock, the 
tug and barge— the latter loaded with f reight cars — en route from Port 
Norfolk to Cape Charles, Va., came into collision in the Elizabeth river, 
at a point about opposite the Norfolk & Western Railroad Company's 
coal piers, with the Georgetown, an océan steamship proceeding to said 
piers for the purpose of coaling. The tug and barge, upon coming out 
of the channel leading from Port Norfolk into the main channel of 
Elizabeth river, and shaping their course down the river, sighted the 
steamship coming up the river below the piers, near Black Buoy No. 
11 ; and thercupon the Salisbury gave two blasts of her whistle, to 
which the: Georgetown replied with two blasts of her whistle, indicating 
to each other that the vessels would pass starboard to starboard. They 
did pass under this signal, the Salisbury and Georgetown passing each 
other about 300 feet apart, The navigators of the Georgetown ob- 
served, as they claim, that, as the Salisbury 's bow was abreast of their 
starboard beam, a sudden sheer was made by the barge to easlvi^ard, 
which tended to take it across the Georgetown's course, whereupon the 
Georgetown stopped and reversed her engines, the effect of which was 
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to throw Her bow to starboard, immediately across the course of the 
barge, and in that way came in collision with the barge ; the apron on 
the starboard corner of the barge striking the port bow of the George- 
town, causing her serions injury; and the barge was also damaged, 
but to a much less extent. The Georgetown insists that the maneuver 
made by her was the proper one to avoid a collision, whereas the barge 
dénies that there was any sheer or change in her course; insists that 
she was following straight in the wake of the tug, and that the col- 
lision was solely the resuit of mistake on the part of the Georgetown's 
navigators in failing to keep her course, and out of the way of the 
barge, and in going to starboard, thus throwing her directly across the 
course of the barge. 

The case turns entirely upon what is the correct statement of facts 
relative to the navigation of the two vessels at the moments indicated— 
that is to say, the version of which navigator is to be accepted ; there 
being between the witnesses who saw and observed the collision a posi- 
tive conflict as to what occurred. If there was no sheer on the part of 
the barge, confessedly the maneuver of the Georgetown was wrong, 
since she put herself immediately across the barge's bow ; and, if there 
was such sheer on the part of the barge, the Georgetown should net 
hâve made this maneuver unless it was the only chance of escape, and 
in that event it should bave given proper reversing signais, as required 
by statute. Her proper course was to hâve kept out of the way of the 
barge, by starboarding and going further away from her, instead of 
reversing her engines, which Jhrew her nearer to the barge, and across 
her course, instead of away from it ; and if it resorted to the maneuver 
that it made, it should only hâve donc so upon being satisfied that an 
avoidance of the collision otherwise was impracticable. 

An unusually large number of witnesses were examined before the 
court in this case, particularly in behalf of the tug and tow ; and, with- 
out reyiewing the évidence at great length, or attempting to reconcile 
the conflict therein, further than to say that the same bas been fully 
considered, the conclusion reached by the court is that the collision was 
brought about solely by the négligence of the navigators of the George- 
town. The tug and tow, by an overwhelming prépondérance of évi- 
dence, established that the barge did not make the sheer ascribed to 
it by the Georgetown's navigators, but, on the contrary, that it fol- 
lowed straight in the wake of the tug. The witnesses on behalf of the 
tug and tow consisted of the oificers and crews of the two vessels, the 
officers and crews of vessels near by and of persons on the piers of the 
Norfolk & Western Railroad Company, ail in full view of, and who 
observed the collision. They with one accord sustain the contention 
of the tug and tow ; and against it was only the évidence of the George- 
town's master and mate, and the master of the tug Katie, then lying 
near by the Georgetown for the purpose of docking her. Moreover, the 
circumstances of the collision strongly support the contention that 
the barge did net sheer as claimed. There was nothing to cause it to 
do so at the time, either in the condition of the tide or wind, or the 
length of the hawser; and the lick of the collision — ^the apron of the 
starboard of the barge coming into collision with the port bow of the 
steamship — would clearly indicate that there was no sheer, and that 
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the targe at least was not heading to the eastward of tlie cHannel at the 
moment of collision, as wOuld hâve been the case, had such sheer taken 
place. However much the navigator of the barge, after observing 
the danger of the collision, may hâve put his helm to starboard, with a 
view of lightening the blow, it could not hâve materially afïected, with- 
in the time allowed, the course of the barge, if the same was taking the 
rank sheer indicated by the navigator of the Georgetown. There was 
no claim of fault on the part of the navigator of the tug, the same hav- 
ing passed the Georgetown upon proper signais, and at a safe distance ; 
and the sole négligence attributed is the sudden sheering of the barge, 
as above indicated. This défense savors too much of that generally 
made against the vessel having the right of way, namely, that she f ailed 
to remain in a place of safety, and threw herself immediately into 
danger, which is always improbable. It is further contended, as an 
act of négligence, that the hawser of the barge was too long. The 
prépondérance of the évidence is that the barge was on a hawser about 
100 fathoms, which, in the opinion of the court, was unnecessarily 
long for the navigation of the waters within the harbor of Norfolk and 
in the Elizabeth river ; but the same in no manner contributed to this 
accident, and should not serve to relieve the Georgetown from re- 
sponsibility. The Georgetown on the occasion in question was the 
vessel on whom the burden rested to avoid the collision ; and, she hav- 
ing been found guilty of faults sufficient in themselves to account for 
the collision, the burden is upon her to show that her négligence not 
only did not probably produce, but could not hâve contributed to, the 
collision, and, under thèse circumstances, cannot escape liability by the 
suggestion of possible négligence on the part of the tug and tow. Ail 
reasonable doubts as to the vessel at fault must be resolved in favor 
of the tug and tow, and they held not contributing to the collision, un- 
less their négligence is clearly established. City of New York, 147 
U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84; The Oregon, 158 U. S. 
186, 197, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The Victory & Plymouthian, 
168 U. S. 410, 423, 18 Sup. Ct. 149, 42 L. Ed. 619 ; Poster, Master, v. 
Merchants' & M. T. Co. (D. CJ) 134 Fed. 964. 

Counsel for the steamship contends that therc was no fault in her 
navigation, and that what she did at the time was the only safe and 
proper thing to do, and that it would bave been entirely unreasonable 
to suppose that she would hâve so acted unless the same had been her 
only meaiis of escape from impending danger arising from the barge's 
sheer. The question of reasonableness of the steamship's maneuver 
is at last a différence of opinion. Doubtless the master thought it 
was the proper one to make, but the évidence and circumstances strong- 
ly establish the fact that his mind was on docking his vessel for coal 
(the tug Teaser, having shortly theretofore passed immediately around 
the Georgetown's bow, between her and the Salisbury, was then on his 
starboard side, with a view of taking his ship into the dock), and that his 
purpose in stopping his steamer and going to starboard was rather with 
the view of being backed in to the coal piers by the tug, than from the 
necessity of escaping this collision. Certain it is, what he did was 
consistent with the act of docking, instead of escaping the collision. 
The channel at the point of collision was about 800 yards wide, and. 
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while the prépondérance of the évidence is that tlie point of çoHision 
was to the westward of mid-channel, it was certainly about the middle 
of the channel, and, if not to the westward, httle if any to the eastward 
thereof, so that the Georgetown, having passed the Salisbury while 
the vessels were 300 feet apart, had the entire eastward portion of 
the channel to navigate, if she had proceeded on her course, keeping in 
view the obligation to keep out of the way of the tug and barge, an in- 
cumbered vessel; and there was no good reason, upon their passing 
the Salisbury, 300 feet away, when the master of the Georgetown says 
he observed the sheer in the course of the barge, why he should not havc 
put her wheel hard astarboard, and kept out of the way of the barge. 
The tug and tow were incumbered vessels; and the duty was im- 
posed upon the steamship, having full control of its own niove- 
ments, to keep out of their way, and, if needs be, in order to avoid 
collision, to slacken speed, stop, or reverse her engines. The Syra- 
cuse, 9 Wall. 672 (5) 19 L. Ed. 783 ; The Alabama, 114 Fed. 214, 
217, and cases cited ; and same case, 61 C. C. A. S38, 136 Fed. 336. The 
Georgetown should bave done more than that — she should bave avoided 
the risk of collision ; and, if 300 feet was too close to hâve passed to 
the Salisbury, taking into account the tow attached, with the incident 
risk of navigation, she should bave kept further away, and, under the 
circumstances, not bave proceeded in such close proximity to the tow 
that she could not escape collision with the same, arising from sudden, 
unforeseen, and unanticipated whims of navigation, as claimed by her — 
particularly when there was ample room, and no weather conditions or 
other cause to prevent her from so doing. The avoidance of the risk 
of collision was the duty imposed upon the Georgetown, and this it bas 
clearly failed to meet. The New York, 175 U. S. 187, 201, 207, 20 Sup. 
Ct. 67, 44 L. Ed. 126 ; Steamship Co. v. Low, 112 Fed. 161, 162, 172, 
50 C. C. A. 473 ; The Richmond (D. C.) 114 Fed. 208. 

Another theory that strongly supports the contention of the tug and 
tow that the Georgetown's maneuver was with a view of backing into 
the coal piers, rather than seeking to avoid immédiate collision with the 
tow, is the fact that the Georgetown utterly failed to give the danger 
signais required of her by article 18, rule 3, and article 28, of the inland 
navigation rules (Act June 7, 1897, c. 4, 30 Stat. 100, 103 [U. S. Comp. 
St. 1901, pp. 2882, 2884]), if her purpose was to stop and reverse in 
order to escape this collision. Of course, if she slowed down, and came 
to a standstill, with the view of being taken in to the dock, she would 
not bave given thèse signais. Her failure so to do in the emergency 
is strongly indicative of the circumstances tmder which she stopped, 
and goes to sustain the tug and tow's theory. This rule in référence to 
danger signais in case of reversai of steam vessels is an important one 
to be observed, and it cannot be said that it may not hâve entered into 
the causes of this collision, while the other faults were the real causes; 
non constat that the tug, in its effort to control its tow, and those in 
charge of the navigation oî the barge, would bave adopted a différent 
course, had they supposed that the steamship thought there was an 
emergency arising from the fault of the barge, taking the sheer ascribed 
to it. The enfOrcement of this rule is imperative where steam vessels 
reverse jtheir engines and move backwards, even with a view of avoid- 
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ing- a collision. The Dexter, 23 Wall. 69, 23 L. Ed. 84; Eelden v. 
Chase, 150 U. S. 674, 699, 14 Sup. Ct. 264, 37 L. Ed. 1218; The Straits 
of Dover, 120 Fed. 900, 58 C. C. A. 86. 

Considérable discussion was had as to the character of the witnesses 
who testified for the respective vessels, and the Georgetown was sharp- 
ly criticised for only producing out of lier crew, consisting of over 
20 members, her master, mate, and chief engineer, and the omission 
to cal] the lookout or wheelman. Confessedly, the witnesses in charge 
of navigation of the respective vessels, by reason of their position and 
expérience, are best enaked to explain what took place at the time on 
their vessels, and their évidence is entitled to great v/eight, The 
Hope (D. C.) 4 Fed. 93 ; The Empire State, 1 Ben. 60, Fed. Cas. No. 
17,586; Gypsum Prince, 67 Fed. 612, 14 C. C. A. 573; The Richmond 
(D. C.) 114 Fed. 208, 211. But when they are in direct conflict, or there 
is a greater prépondérance of the évidence of those on the vessels on 
one side than on the other, and, in addition, either side has the support 
of disinterested witnesses, in a position to observe and see ail that oc- 
curred, the fact that the évidence of those engaged in the navigation 
of the vessel in collision preponderates strongly as to the cause of the 
collision, and is likewise supported by large numbers of disinterested 
witnesses, is of peculiar significance and strength; and, under such 
circumstances, the failure of the ship against which the weight of évi- 
dence exists to produce ail of the persons, at least among its own of- 
ficers and crew, likely to know of the circumstances of the collision, 
necessarily weakens its case. The failure to produce witnesses under 
such circumstances may be the resuit of mishap or misfortune, but 
thèse cannot suffice to take the place of absent witnesses who should 
hâve been produced. Clifton v. U. S., 4 How. 242-246, 11 L. Ed. 
957 ; The New York, 175 U. S. 204, 20 Sup. Ct. 67, 44 L. Ed. 126 ; 
The Freddie L. Porter (C. C.) 8 Fed. 170 ; The Fred M. Laurence {D. 
C.) 15 Fed. 635 ; The Alpin (D. C.) 23 Fed. 815 ; The Bombay (D. C.) 
46 Fed. 665. 

Counsel for the Georgetown suggests that, the tug having initiated 
the movement of the vessels on this occasion by giving the first passing 
signais, thereby the greater responsibility of carrying out the same rest- 
ed upon her ; citing The George L. Garlick (D. C.) 91 Fed. 920. What- 
ever there may be in this contention, it should not prevail in this case, 
to relieve the Georgetown from responsibility, since the Salisbury and 
Georgetown passed each other with entire safety, and at a reasonable 
distance apart; and to carry this doctrine to the extent of relieving 
the Georgetown from responsibility in this case would, in efïect, be to 
place it in the position of being the favored vessel, as distinguished from 
the tug and tow occupying such position by reason of its incumbered 
condition, merely because the tug and tow first gave the passing sig- 
nal. 

It follows from what has been said that, în the opinion of the 
court, the collision occurred solely because of the fault of the 
Georgetown, and a decree may be entered so determining. 
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PARK et al. t. STANDARD SPINNING CO. 

(Circuit Court, B. D. Pennsylvanla. February 24, 1905.) 

No. 75. 

Pleadinq— Statement of Claim— Motion to Make Mobk Speciitio. 

The rule Is, under the Pennsylvanla practlce, that a statement of clalm 
must set forth concisely the plalntlff's clalm wlth sufflcient partlcularity 
to enable défendant to plead understandlngly and wlth full knowledge of 
every claim that can be made or question that can be ralsed under It at 
the triai; and, In an action to recover a balance of advances made by 
plaintlEfs agalnst goods conslgned to them for sale on commission, the 
Btatement should set out the account between the parties showing the 
sales made by plaintlffs and tbe priées recelved. 

At Law. On rule for more spécifie statement of claim. 

R. Stuart Smith, for plaintiffs. 

J. W. Bayard and John G. Johnson, for défendant. 

HOIyLAND, District Judge. The plaintiffs were engaged in the 
business of selling cotton yarns on commission in the state of New 
York. The défendant is a corporation engaged in the manufacture 
of cotton yarns at Chester, Pa. The cause of action alieged in the 
statement is for a balance due the plaintiffs for advancements on 
certain cotton yarns shipped to them by the défendant and sold on 
commission; in other words, the plaintiffs advanced $7,401.52, ac- 
cording to their claim, over and above the amount of merchandise 
sold by them for the défendant, and now claim this balance, with- 
out stating the items of sales made and the priées received for the 
same. 

There is nothing in this statement notifying the défendant of 
the price at which the goods were sold, and nothing but a lump sum 
claimed against them. The rule is for a more spécifie statement, 
and we think they are entitled to hâve it. The défendant, of course, 
can ascertain from its books the amount of merchandise shipped to 
plaintiffs, but it is unable to tell whether it has crédit for the entire 
amount of merchandise sold at a fair market price, and ùnless it is 
in possession of this information it cannot answer this claim. 

The rule is, under the Pennsylvania practice, that a statement 
must set forth concisely the plaintiffs' claim sufficiently spécifie to 
enable the défendant to plead understandlngly and with full knowl- 
edge of every claim that can be made or question which can be 
raised under it at the trial. 

The cases cited in the plaintiffs' paper book establish their right 
to sue for a balance due for advances on consîgned goods sold on 
commission, but there is nothing in those cases to relieve the plain- 
tiffs upon a suit for a balance due for advances from furnishing a 
statement of the account between the parties. The statement no 
doubt sets forth a good cause of action. The plaintiffs are entitled 
to recover a balance due them for the reasons herein set forth, but 
when they attempt to recover in a suit they are required to state 
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their case wîth sufficient particularity to notify the défendant as 
to how the amount is made up, in order that it may plead intelli- 
gently. 
Rule absolute. 



In re ÏAPLIN. 
(District Court, N. D. lowa, Cedar Raplds Division. February 25, 1905.) 

No. 399. 

1. Bankbuptcy—Dischaege— Objections, 

A spécification of objections to a bankrupt's discharge, that at the 
tlme of filing hls pétition he was the owner of a stock of drugs and 
gênerai merchandise, no part of which was ever delivered to the trustée 
in bankruptcy, and that the bankrupt now has possession thereof, was 
insufflclent, in the absence of an allégation that he coucealed the same, 
or In any manner prevented the trustée from taklng possession thereof. 

2. SAMBÎ— CONCEALMENT Oï ASSETS— FaLSE OaTH. 

Bankr. Act July 1, 1898, c. 541, § 14 (1), 30 Stat. 550 [U. S. Corap. St. 
1901, p. 3428], provides that the application for discharge shail be 
granted unless the bankrupt has committed an offense punishable by 
imprisonment as thereln provided; and section 29b, 30 Stat. 554 [U. S. 
Comp. St. 1901, p. 3433], déclares that a person shall be punished by 
imprisonment on conviction of having knowingly and fraudulently con- 
cealed, while a bankrupt or after his dlseharge, from hls trustée, any 
property belonging to hls estate In bankruptcy, or made a false oath or 
account in, or In relation to, any bankruptcy proceedings. Held, that 
the dolng of such acts "knowingly and fraudulently" was an essential 
élément of the offense, so that a spécification alleglng that at the tlme 
of flllng hls pétition a bankrupt owned and possessed property, which 
he fraudulently concealed and fraudulently falled to inventory, was in- 
sufacient. 

3. Same. 

An objection to a bankrupt's discharge not set forth in the spécifica- 
tions flled cannot be considered. 

In Bankruptcy. On pétition for discharge, and spécifications of ob- 
jections thereto. 

Théo. F. Bradford, for the bankrupt. 

Struble & Stiger and S. C. Huber, for objecting creditors. 

REED. District Judge. The spécifications of objections in op- 
position to the pétition for discharge are (1) that the bankrupt, at 
the time of filing his pétition herein, owned and possessed a large 
amount of property which he fraudulently concealed, and fraudu- 
lently failed to inventory as a part of the estate in bankruptcy; 
(2) that at the time of filing his pétition in bankruptcy he was the 
owner of a stock of drugs and gênerai merchandise, and that no 
part of the same has ever been delivered to the trustée in bank- 
ruptcy, and that the bankrupt now has possession thereof ; (3) that, 
with fraudulent intent to conceal his true financial condition, and 
in contemplation of bankruptcy, he destroyed and mutilated his 
books of account, etc. 

There is no évidence to support the third ground of the spécifi- 
cations, and it is withdrawn by the objecting creditors. 
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The second spécification is not a ground for denying the dis- 
charge. If the bankrupt has such goods in his possession, it is not 
alleged that he concealed the same, or in any manner prevented the 
trustée from taking possession of them. 

The first spécification is therefore the only one tliat need be con- 
sidered. This is apparently based upon section 14 (1) of the bank- 
ruptcy act (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3428]), which provides that the application for discharge 
shall be granted unless the bankrupt has committed an offense 
punishable by imprisonment as herein provided. The offenses so 
punishable are specined in section 29b of the act, and are as fol- 
lows : 

"A person shall be punlshed by imprisonment • • • upon conviction of 
tlie offense of having knowingly, and fraudulently (1) concealed wliile a bank- 
rupt, or after his discharge, from his trustée any property belonging to his 
estate in bankruptcy, or (2) made a false oath or account In or in relation to 
any proceedings in bankruptcy. * • *" 30 Stat. 554 [U. S. Comp. St. 1901, 
p. 3433]. 

The doing of the act knowingly and fraudulently is an essential 
ingrédient of the offense. This spécification fails to allège that 
the act charged was knowingly done, or that a false oath was 
knowingly and fraudulently made by the bankrupt to his sched- 
ules, or in relation to any proceedings in bankruptcy. The spéci- 
fications of objections to a discharge, when based upon the ground 
jt having committed an offense punishable by imprisonment, 
should State the offense so committed with substantially the same 
particularity and exactness as would be required in an indictment 
for such an offense. In re Hirsch (D. C.) 96 Fed. 468 ; In re Levey 
(D. C.) 133 Fed. 572; In re Mudd (D. C.) 105 Fed. 348; In re 
Patterson (D. C.) 121 Fed. 921. It is plain that an indictment in 
the language of the first spécification would charge no offense 
under the bankruptcy act, and it présents, therefore, no ground for 
withholding the discharge. If, however, the testimony was to be 
considered, it fails to show that the bankrupt knowingly and fraud- 
ulently omitted from his schedules any property owned by him 
at the time of filing the same. 

The objecting creditors contend in argument that a bill of sale 
of a stock of drugs and merchandise made by the bankrupt and 
one Milligan, as co-partners, to the father of the bankrupt, on April 
16, 1903, was fraudulent as to creditors, and that this is sufficient 
to defeat a discharge, under section 14 (4) of the bankruptcy act. 
The spécifications do not allège this as a ground for withholding 
a discharge, and for this reason alone such an objection cannot be 
considered. 

There is not, therefore, such a showing as will warrant a déniai 
of the discharge, and it will be granted. It is so ordered. 
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MORAN V. MERRITT & CHAPMAN DERRICK & WRBCKING CO. 

(District Court, S. D. New York. February 27, 1905.) 

ShIPPING — LiNE IN Ttjg's Screw— Xegligence. 

Libelant's tug was injured in the East river, In the night, by reason of 
a line becoming entangled in its screw. On the same nlgbt a line used 
by respondent in raising a sunijen vessel, which had been securely made 
fast to a pier and weiglited to the bottom, In some unknown manner be- 
eame loosened from the pier. Hcld that, assumlng that such line was 
the one which caused the injury, of which there was no direct proof, it 
did not appear that there was any négligence on the part of respondent, 
which alone could render it liable for the Injury. 

In Admiralty. Suit to recover for injury to tug. 

James J. Macklin, for libellant. 
Avery F. Cushman, for respondent. 

ADAMS, District Judge. This action was brought by Michael 
Moran, the owner of the steamtug William J. Sewell, to recover 
from the Merritt & Chapman Derrick & Wrecking Company, the 
damages caused to the tug by a line belonging to the steam dredge 
Monarch, owned by that company, getting into her screw in the 
vicinity of pier 3, East River. 

The libellant's allégations were that the respondent was engaged 
in raising a sunken vessel abreast of said pier on the evening of the 
13th of October, 1899, and ran the line in question from the vessel 
to pier 3, without a light or notice of any kind, creating a menace 
and danger to navigation. The respondent, in its answer, denied 
the libellant's allégations. 

The testimony shows that the respondent was at the time en- 
gaged in raising a vessel sunk som.e 500 or 600 feet off the South 
Ferry Slip and in the opération had run a line from her to the pier 
known as 2, between that slip and the adjoining one on the north, 
used by the 39th Street Ferry to South Brooklyn. The dredge 
Monarch was not engaged at the time, but another vessel, the der- 
rick Reliance, owned by the respondent, was doing the work. This 
vessel was removed at night on account of the scow being so situat- 
ed that vessels working about her would constitute an obstruction 
to navigation. The line so used on the night in question became in 
some way broken and detached from pier 2. 

It is rather a remarkable coincidence if it was not the line doing 
the damage to the tug, that it should hâve become broken that 
night and it is singular also how it could get where the tug was at 
pier 3, the tide having been ebb at the time the tug allèges the ac- 
cident occurred, about 7 o'clock P. M. The libellant contends it 
was not the Une but if it were not, I see no connection between the 
accident and the respondent. Assuming it was the line, and that is 
the most favorable aspect of the matter for the libellant, still the 
case lacks évidence of négligence. Even if it were incumbent upon 
the respondent to account for the line, it seems to hâve donc so by 
showing it was securely fastened to pier 2 and so weighted as to 
be carried, between some spiles, immediately to the bottom of the 
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river, some 15 feet, without apparent liability to become loosened or 
in any way to endanger light draught vessels, such as the tug was. 

The respondent could only be held liable upon the theory of res 
ipsa loquitur, but that maxim can net, in my judgment, be extend- 
ed to cover a case where proper précautions hâve been taken to 
weight a line and make it fast and there is nothing to show, or from 
which inferences may be drawn, that there was any négligence on 
the owner's part in its becoming loosened. It is not like a case of 
the fall of an elevator, where it may be presumed that the fall, in 
connection with proved circumstances, tends to show absence of care 
and justifies a jury in appl}àng the doctrine. Grififen v. Manice, 
166 N. Y. 188, 192-197, 59 N. E. 925, 52 L. R. A. 922, 82 Am. St. 
Rep. 630. There was no spécial relation between thèse parties, 
which required the exhibition of care, but merely a duty to the pub- 
lic not to create a nuisance in the way of an obstruction to naviga- 
tion. There was no intention hère on the respondent's part to cre- 
ate such an obstruction and the one that existed was manifestly by 
reason of some négligence or malice. There is nothing in the cir- 
cumstances hère to connect the respondent with the loosening of 
the line. The mischief which occurred could not reasonably hâve 
been foreseen when the line was made fast and I find nothing in the 
évidence to legally connect the respondent with the injury to the 
libellant. 

Libel dismissed. 



DENISON V. SHAWMUT MIN. 00. 
(Circuit Court, W. D. New York. January 30, 1905.) 

Damages— Evidence— Opinion oï Expebts— Considération by Jury. 

Where the évidence of damages consists of the opinions of experts, the 
jury may give such évidence credence, or may apply their own expérience 
or knowledge of the situation to the subject submitted to them as indi- 
cated by the facts ; and while, if they take the range of the expert testi- 
mony alone, without applylng their own knowledge or judgment, they 
may not go higher than the highest nor lower than the lowest figure of 
the experts, yet they may ignore such testimony altogether, and award 
no damages, or only nominal damages, or such as are, in their judgment, 
proper. 

[Ed. Note.— For cases In point, see vol. 20, Cent Dig. Evidence, §§ 2395- 
2398.] 

Chas. J. Bissell, Louis L. Babcock, and George C. Miller, for plain- 
tiff. 

Frank Sullivan Smith (Martin Carey and James McC, Mitchell, 
of counsel), for défendant, 

HAZEL, District Judge. This is a motion by the plaîntifï after trial 
to set aside the verdict of the jury because of inadequacy of damages. 
The testimony of the witnesses on the question of market value of 
the coal at the mine may be, I think, properly termed opinion évi- 
dence, and hence the jury was not absolutely bound thereby. It 
was entirely within the domain of the jury to give such évidence 
credence, or to apply their own expérience or knowledge of the situ- 
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ation to the subject submitted to them as indicated by the facts. 
The Conqueror, 166 U. S. 110, 17 Sup: Ct. 510, 41 L. Ed. 937; For- 
syth V. Doolittle, 120 U. S. 73, 7 Sup. Ct. 408, 30 L. Ed. 586 ; Head 
y. Hargrave, 105 U. S. 45, 26 L. Ed. 1028, and cases cited. The in- 
structions of the court authorized the jury to weigh the évidence of 
the expert witnesses on the question of market value, and to accept 
it as a guide, although they were free to exercise an independent 
judgment. Counsel for complainant at the conclusion of the charge 
stated that, as he understood the same, the damages must be within 
the range given by the expert witnesses as to the market value. 
"The jury could judge, but they could go no lower than the lowest 
nor higher than the highest." To this interprétation of the instruc- 
tions the court assented. The charge upon the subject to which 
référence is made is as follows : 

"The damages cannot exceed the amount proven. The market values given 
are not unlform. They vary in différent periods. The évidence of the wit- 
ness Roberts, when the values stated by htm are reduced to the average priée 
for the entire period, tend to show the plalntiff's damages to be $100,725.25 ; 
that of Ward, on the average, tends to show $86,558.58 ; and that of McMahon, 
when reduced to an average for the entire period, Is $91,558.58. This sum- 
mary I hâve taken from the figures submitted to me by plalntiff's counsel. 
You will verify them, or make your own eomputation. • » * Accordlng 
to the stipulation of the parties, the production durlng the period of the 
breach was 50,000 tons, the amount of coal dellvered to the plaintifit on hls 
orders prier to the breach was 20,165 tons. The priées to be paid under the 
contract, as we hâve seen, were $1 for fifty thousand tons, and $1.15 for any 
excess. You are not bound absolutely by the values stated, but they should 
be consldered by you as a guide towards ascertalnlng the actual damage sus- 
tained by the plaintiff, • * • You may conclude, if, in your judgment, 
the proofs so warrant, that the plaintiff bas not suffered or sustained any 
damage but only a nominal amount" 

The assent of the court to the statement of counsel at the conclu- 
sion of the charge must be taken in connection with the portions of 
the instructions quoted. If the jury took the range of the expert 
testimony alone, without applying their own knowledge or judg- 
ment, then they could not go higher than the highest nor Ibwer 
than the lowest figure of the experts, but they had the right, as in- 
dicated in the instructions, to ignore such testimony, and award no 
damages, or only a nominal amount or such an amount as in their 
judgment was proper. 

It is contended by the défendant that the verdict was sufficiently 
justiiied on other grounds. Such problematical propositions, how- 
ever, in view of the wide latitude allowed the jury in cases where 
the damages are predicated upon the spécial qualifications of wit- 
nesses called upon that question, and where the question of insufïi- 
ciency of damages in the light of the facts may be doubted, need not 
be considered or discussed. 

Motion denied. 
185 P.— 55 
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PHILAbELPHIA TRUST, ETC., CO., et aL T. McCOACH, CoUectO» 

(two cases). 

NORRIS et al. T. McCOACH, Collecter. 

(Circuit Court, B. D. Pennsylvanla. March 1, 1905.) 

Nos. 36, 69, and 32. 

Internai. Reventte — TMGAct Taxes— Effect of Repeai. of Statuts. 

Legacy tases under the war revenue act of June 13, 1898, c. 448, f 29, 
30 Stat 464, as amended by Act Mardi 2, 1901, c. 806, § 10, 31 Stat. 946 
[TJ. S. Comp. St. 1901, p. 2307], which by section 30 are made due and 
payable one year after the death of the testator, are not colleetible on the 
estâtes of persons who dled wlthln one year prier to July 1, 1902, at whlch 
tlme the repeai of sald section 29 took effect [U. S. Comp. St Supp. 1903, 
p. 279]. 

Suits to recover legacy taxes paid. On demurrers to statements 
of daim. 

See 127 Fed. 386. 

H. Gordon IVIcCouch, for plaîntiffs. 

Jasper Y. Brinton and J. Whitaker Thompson, for défendants. 

J. B. McPHERSON, District Judge. Thèse suits, which are alike 
in their essential facts, are brought to recover taxes upon legacies 
which were imposed under sections 29 and 30 of the war revenue act 
of June 13, 1898, c. 448, 30 Stat. 464, 465, as amended by the act of 
]V[arch 2, 1901, c. 806, §§ 10, 11, 31 Stat. 946, 948 [U. S. Comp. St. 
1901, pp. 2307, 2308], and were paid to the collector under protest. 
The controlling question in each case has recently been decided by 
the Circuit Court of Appeals for .the Second Circuit in Eidman, 
Collector, v. Tilghman et al., 136 Fed. 141, and I shall follow that 
ruling without discussion. The point decided there was that the 
sections referred to did not impose the tax until the end of a year 
after the death of the testator, because the act of 1901 declared that 
the tax should then be due and payable, and should be a lien and 
charge upon the property of the décèdent ; and therefore that lega- 
cies passing by the will of a testator who died October 13, 1901, 
could not be taxed, because section 29 of the act of 1898 was re- 
pealed by the act of April 12, 1902 [U. S. Comp. St. Supp. 1903, p. 
279], and no tax was saved by section 8 of that statute unless it 
had become due and payable, and had thus been already imposed, 
before July 1, 1902, the date when the repealing act took effect. 

In the first of the cases now under considération, the décèdent 
died IMay 24, 1902 ; in the second, April 14, 1902 ; and in the third, 
November 18, 1901 — in each case after July 1, 1901, and within the 
year fixed by law as the period which must elapse before the tax 
should become due and payable. 

Accordingly, judgment may be entered on the demurrer in each 
case in favor of the plaintifïs for the amount of the tax, with interest 
thereon, 



THE EEED BK08. DKEDGE NO. 1, 867 



In re HAESELER-KOHLHOFF CARBON CO. 

(District Court, E. D. Pennsylvanla. March 2, 1905.) 

No. 1,991, 

Bankrxjptct— DisMissAL or Involxjntaby Pétition— Costs. 

Costs will be allowed to an alleged bankrupt on dismissal of an in- 
voluntary pétition against him only after the iiling of hls bili of costs 
with tlie clerU and notioe to the petitioning creditors. 

In Bankruptcy. On motion for allowance of costs. 

Ernest L. Tustin, for alleged bankrupt. 
Joseph Hill Brintpn, for petitioning creditors. 

HOLLAND, District Judge. In this case an învoluntary pétition 
in bankruptcy was filed against this company for certain reasons al- 
leged therein, and the matter was referred to a référée for the purpose 
of ascertaining the facts and to make report thereon. The référée 
found against the petitioning creditors, and recommended that the 
pétition be dismissed, at the cost of the petitioners ; and further states 
in his report that costs to the amount of $38.10 were paid by the alleged 
bankrupt. Counsel for the alleged bankrupt now asks this court to 
make an order directing the petitioning creditors to pay thèse costs 
and an additional sum of $30 counsel f ee. 

Before the alleged bankrupt is entitled to this order it is necessary, 
under the practice as heretofore followed, that he should file his bill 
of costs with the clerk, and give the petitioning creditors notice of the 
filing of the same and the amount thereof, who will be entitled to a 
hearing on the question of their liability for the amount claimed, or 
any part thereof. 

This pétition to direct the payment of costs is therefore refused for 
the présent. 



THE REBD BROS. DREDGE NO. 1. 
pistrict Court, S. D. New York. Marcli 2, 1905.) 

Maeitime Liens— Repaies Made on Okdbe of Ownee. 

There is no lien on a vessel for repairs made in a foreign port on the 
order of the owner, not tlie master, in the absence of an agreement there- 
for, even though the person making them relied on the crédit of the vessel. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Maritime Liens, 
§46.] 

In Admiralty. Suit in rem to enforce lien for repairs. 

Powell & Cady, for libellant. 

Henry W. Baird and Martin A. Ryan, for claimant 

ADAMS, District Judge. This action was brought by the Coulter 
& McKenzie Machine Company against the Reed Brothers' Dredge No. 
1, to recover the balance of an amount incurred for repairs at Bridge- 
port, Connecticut, in March and April, 1903. There is no question 
about the work having been donc. The action is defended upon the 
ground that there was no lien. 



868 1S5 FEDERAL EEPOETEE. 

It appears that the dredge belonging in New York was being used 
in the harbor of Bridgeport and was repaired by the libellant to the 
extent of $441.28 in that harbor at the instance of the owners. In 
April, 1903, a payment of $50 was made and in April of 1904, a further 
payment of $150, leaving due the sum of $241.38, for which a lien on 
the dredge is now claimed. The arrangements for the work were 
made between the Vice Président and Treasurer of the libellant and 
Reed Brothers, who were in Bridgeport in advance of Ihe arrivai of the 
dredge, but nothing was said about a lien. 

The work was done in a foreign port, and if it had been contracted 
for by the master of the vessel, would hâve made a prima facie case of 
a lien but the libellant's difificulty is, that it contracted with the owners, 
without making any arrangement for a lien and the fact that no lien 
was contémplated is shown, to some extent, by the two payraents made 
by the owners as appears above. No lien can be sustained under the 
circumstances of this case. It would not matter if the libellant intended 
to rely upon the crédit of the dredge, of which the charge in their books 
is but slight évidence. The Samuel Marshall, 54 Fed. 396, 403, 4 
C. C. A. 385 ; The Iris, 100 Fed. 104, 40 C. C. A. 301 ; Prince v. Og- 
densburg Transit Company (C. C.) 107 Fed. 978. It bas been said by 
the Circuit Court of Appeals for this circuit on the question of lien, 
in The George Farwell, 103 Fed. 883, 883, 43 C. C. A. 373 : 

"(5) Where supplies and repairs are ordered In a foreign port, not by the 
master, but by tlie owner, there must be some affirmative évidence to sbow 
that the crédit of the ship was pledged as security for payment" 

Liber dismissed. 



In re MILLEE & BROWN (1). 

(District Court, M. D. Pennsylvania. March 11, 1905.) 

No. 549. 

BANKEtrPTOT— Recoveet of Goods— Sales on CoNDrriON, 

Where clalmant sold certain goods to a bankrupt flrm, who were en- 
titled to sell the goods at their discretioui their only obligation being to 
pay the prlce-on sales made, or return the goods, the transaction amounted 
to nothing more than a eontract of "sale and return," and the claimant 
■ was not entltled to recover the goods unsold as agalnst the flrm's ti'ustee 
In bankruptcy. 

In Bankruptcy. Sur pétition of the Magee Carpet Company for 
order on trustée to turn over property. 

Philip B. Linn, for petitioners. 

Andrew A. Leiser and W. R. Follmer, for trustée. 

ARCHBALD, District Judgè. In cases of this character the local 
law governs, the title of the trustée being determined by the question 
whether the arrangement with regard to the property is good as against 
creditors. If it is, the property may be reclaimed ; but, if. not, it cannot 
be. Hewit v. Berlin Machine Works, 194 U. S. 396, 24 Sup. Ct. 690, 
48 L. Ed. 986;_ In re Butterwick, 12 Am. Bankr. R. 536, 131 Fed. 
371. The décisions upon the subject in Pennsylvania are numerous, 



IN EE MILLER & BBOWN (1), 869 

but they uniformly and consistently hold that, where goods are found in 
the possession of a debtor, to whom they hâve been duly transferred 
by negotiation with the owner, they are liable to creditors, uniess a 
trust or bailment can be shown. A sale upon condition is not enough. 
It will be sufficient to refer for this to Ott v. Sweatman, 166 Pa. 217, 
31 Atl. 102, where the cases are collated and reviewed. In the présent 
instance the bankrupt firm, desiring to obtain an assortment of carpets 
and rugs or art squares in anticipation of the opening of the fall term 
of Bucknell University at Lewisburg, Pa., where they were engaged 
in business, Mr. Brown, one of the members, on September 1-i, 1904, 
called at the mill of the Magee Carpet Company, the présent petitioners, 
at Bloomsburg, Pa., where he met Mr. Magee, the manager, and stated 
his errand. There had been previous dealings between the parties, and 
a balance of account against the firm of $161.64 had been standing un- 
paid since May previous. Mr. Magee called attention to this fact, 
and said that they did not care to increase it by any further crédit; 
but he was assured by Mr. Brown that, according to the instructions of 
his partner, who looked after that end of the business, a check would 
be forthcoming the next week — a promise which, it may be noted in 
passing, was kept. Mr. Brown further explained that the university 
would open shortly, and that they always had calls from the students 
who were fitting up their rooms for a certain grade of carpets and art 
squares ; and after selecting two rolls of carpet Mr. Magee agreed to 
make a further assortment of carpets and squares and ship them to him, 
upon the understanding that what the firm sold should be paid for, and 
what they did not could be returned. The goods to the amount pi 
$319.68 were sent in a few days, and it is for the unsold portion 
of this consignment that claim is now made. The question is whether, 
under the circumstances, title passed as against creditors. 

The petitioners contend, and Mr. Magee so testifies, that the goods 
were sent strictly on mémorandum or approval, and not sold, the title 
to remain in them except as sales were made ; and in confirmation of 
this the daily scratchbook, in which the order was entered, is produced, 
where the word "Mem." appears at the head of the bill. There is 
nothing, however, in the salesbook or the ledger to characterize the 
transaction as other than a straight sale, and in the invoice which was 
sent to Miller & Brown alojig with the goods they were charged at the 
regular priées, the same as they would hâve been if that was the case. 
This is not, of course, conclusive (Dows v. National Exchange Bank, 
91 U. S. 618, 33 L. Ed. 214 ; Sturm v. Boker, 150 U. S. 312, 14 Sup. 
Ct. 99, 37 h. Ed. 1093), although not without a certain weight (Chap- 
man v. Kerr, 80 Mo. 158). Neither was anything said at the time as to 
the priées at which the goods should be sold by the bankrupts to their 
customers, the only condition asserted or relied upon being that such of 
them as were should be paid for, and the rest returned. According to 
Mr. Magee, the return was to be at the expense of the carpet company ; 
but this is a mère assumption, for he admits that nothing was said. 
Mr. Brown, on the other hand, testifies — and I accept his statement — 
that the firm were to pay the freight in case of a return, and that, in 
order to entitle them to do so, the property was to be in good condition ; 
and the privilège, according to his recollection, was to be exercised with- 
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in 30 days. The shipment was' received at the store September 18th, 
and the goods were at once put into the carpet department, along with 
the other stock on hand, and sales were made from time to time there- 
from to the extent, at invoice priées, of $19.80, of which, however, 
no separate account was kept. The matter ran along in this way until 
October 21st, when the store was closed by the sheriff upon exécution, 
and on October 27th a voluntary pétition in bankruptcy was filed. 

It is not clear from the évidence whether the arrangement on which 
the petitioners rely extended to the icarpets as well as the art squares ; 
Mr. Brown testifying that hè bought two rolls of the former before it 
was suggested by Mr. Magee that he would make up an assortment of 
rugs or art squares, from which sélections could be made by the stu- 
dents, and the balance be returned. Neither does it altogether appear 
that the transaction took on this form for the benefit of the carpet Com- 
pany, so that they might be protected in parting with their goods, any 
more than to relieve Miller & Brown from loading up with and carry- 
ing unneeded stock. The advantage to himself was probably in the mind 
of each party. But, however that may be, and assuming that the con- 
dition extended to the whole order, carpets as well as rugs, the resuit 
must be the same. It constituted nothing more than what is known in 
the law as a contract of "sale or return," in which the title passes to the 
party to whom the goods are delivered, subject to the exercise of the 
option to return themif he so desires. Moss v. Sweet, 16 Q. B. 
493; Himt v. Wyman, 100 Mass. 198; Hickman v. Shimp, 109 Pa. 
16. This, it is true, is not the case where the party has the option of 
returning the goods if they prove unsuitable or unsatisfactory, of 
which he is necessarily the judge, the consignée there holding as bailee 
for the time within which he'is called upon to déclare bis purpose with 
regard to them, whichj if unspecified, must not exceed what is reason- 
able. Butler v. School District, 149 Pa. 351, 24 Ati. 308. But where 
the right to return does not dépend upon any such considération, but 
upon the mère will of the consignée, however moved, the transaction 
is a sale, and the title vests (24 Am. & Eng. Encycl. Law [2d Ed.] 
1024) ; and that is the situation hère. It is not like the case of McCul- 
lough V. Porter, 4 Watts & S. 177, 39 Am. Dec. 68, where the goods 
were to be sold on account of the party consigning them, for not less 
than the invoice priées, and the proceeds reiçitted to the extent of thèse 
priées, the party to whom they were consigned retaining ail above that 
as his commission. Such an arrangement clearly created the relation 
of principal and factor, and constituted a bailment, the title to the goods 
remaining in the consigner until they were sold, and the money received 
being his, less the commissions earned by the other party. This was 
nothing more nor less than the case of one person putting his property 
into the hands of another for the purpose of sale. Neither is there 
any similarity to the case of the Keystone Watch Co. v. Bank, 194 Pa. 
535, 45 Atl. 328, where the transaction was hedged about with the 
very stringent provisions that the goods consigned should only be sold 
at certain scheduled. priées, and the proceeds at once remitted, and that 
ail sales should be made by the consignées as agents, and so billed on 
spécial billheads, the owner also reserving the right to terminate the 
arrangement at any time and take back the goods. In the présent in- 
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stance, however, the property passée! into the hands of the bankrupts 
to be disposée! of in whatever way, at wliatever priées, and upon wliat- 
ever terms tliey c!iose. It was mingled witli tlieir otlier store stoclc 
without distinction, and witliout any rigiit of direction or control from 
t!ie carpet company, whose only c!aim was to be paid tîie priées at which 
it liad been slaipped. This made it to al! intents and purposes a sale 
(Braunn v. Keaily, 146 Pa. 519, 23 At!. 389, 28 Am. St. Rep. 811), whicli 
is not affected by t!ie provision tliat whatever was not sold was to be 
returned. Whether we regard this as a privilège in favor of the 
banlcrupts or a condition on which the property was parted with, it 
passed tit!e for the time being, and before advantage had been taken 
of it the rights of creditors had supervened. 
The pétition is dismissed, with costs. 



In re MILLER & BROWN (2). 

(District Court, M. D. Pennsylvania. March 14, 1905.) 

No. 549. 

Banketjptct— Sale of Goods—Bailment— Réclamation, 

Claimant's salesman applied to a bankrupt flrm for an order for rlb- 
bons, and, the buyer belng absent, the otUer member of the firm gave a 
small order, subject to the approval of the buying member after the goods 
were received. The goods shipped were considerably more than was or- 
dered, and on receipt of them the buying member of the firm picked out 
those he wished to retaiu, which were separated from the others, and 
placed in stocls;, the balance being left in the original packages, set by 
themselves, and marked on the bills as "to be returned"; but before 
anythlng was done with them, and within a little more than a week after 
they were received, the stock, including the ribbons, was levied on by the 
sherifC and turned over to the firm's trustée in bankruptcy shortly 
thereafter. Held, that the transaction as to the ribbons to be returned 
was a bailment, and not a "sale and return," and that tlie seller was 
therefore entitled to recover the same from the firm's trustée. 

In Banliruptcy. Sur pétition of Polloclc & Caslcel for order on 
trustée to turn over property. 

Philip B. L,inn, for petitioners. 

Andrew A. Leiser and W. R. Follmer, for trustée. 

ARCHBALD, District Judge. The gênerai principles which gov- 
ern in cases of this cliaracter hâve been discussed in disposing of 
the pétition of the Magee Carpet Co., 135 Fed. 868, and do not need 
to be repeated hère. The facts upon which the case turns are not 
disputed. About October 1, 1904, in the absence of Mr. Brown, the 
member of the firm who did the buying, Mr. PoUoclc, one of the 
petitioners, called at the store of the bankrupts in Lewisburg, Pa., 
and solicited an order for ribbons. Mr. Miller, the other member 
of the firm, who was présent, authorized the young lady in charge 
of that department to malce out a list of the things which she 
thought were needed, wliich she did, and it was agreed between Mr. 
Miller and Mr. Pollock that thèse should be sent, subject to the 
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approval of Mr. Brown after they had been received. The goods 
were shipped in two parcels, one of $125.50 October 10 and the 
other of $48.69 a day or two later, and they were billed to the firm 
as payable 10 days after December 1 with 6 per cent. oflE if paid 
at that time. Considerably more were sent than had been listed, 
and upon their receipt Mr. Brown went over them, and picked out 
those which he wished to retain, which were separated from the oth- 
ers, and put with the stock of millinery goods which were already 
on hand. The rest were left in the original packages, p.nd set by 
themselves on one side of the store, and were marked on the bills 
as to be returned. Before anything further was donc with them, 
however, on October 21 they were levied on by the sheriff along 
with the other stock in the stoire, and, the fîrm having gone into 
bankruptcy a few days later, they were turned over to the trustée. 

No claim is made hère to the goods which were accepted and 
marked for sale. But it is contended by the petitioners, as to those 
which were not so treated, that, having been sent upon approval, 
no title passed unless they were found satisfactory and taken, and 
that, as they were not, they continued to remain their own. In 
my judgment, this position must be sustained. This is not like 
what is known in the law as a "sale and return." Hunt v. Wyman, 
100 Mass. 198 ; Hickman v. Shimp, 109 Pa. 16 ; Reber v. Schitler, 
141 Pa. 640, 21 Atl. 736. The bankrupts did not buy, in other words, 
with the right to return such part as they concluded not to retain. 
That was the case which was presented on the pétition of the Ma- 
gee Carpet Company, already referred to, where a discussion of the 
distinction will be found. From the goods sent, Mr. Brown, acting 
for the firm, was to make such sélection as he saw fît, and this was 
promptly done. For those which were not accepted in this way, 
the bankrupts were not liable, and, if not liable, neither did they 
take title to them, and they may therefore be reclaimed as is now 
sought. It is true that the goods not approved were not in fact re- 
turned, nor was any notice given. But they were unmistakably sep- 
arated from the others, and set by themselves, in the original car- 
tons in which they came, in a différent part of the store. Thèse acts 
on the part of the bankrupts were sufifîciently distinctive to indicate 
their intention with regard to them, of which they would hâve had 
the right to avail themselves if an efïort was made to hold them 
for the price; and, as the matter is reciprocal, the petitioners are 
entitled to rely upon the same hère. Nor is this afEected by the cir- 
cumstance that notice of this action was not given. The time with- 
in which the bankrupts were called upon to express their approval 
had certainly not been exhausted in the few days before the goods 
were seized by the sherifï, and the fact that they had not yet com- 
municated the extent of it does not detract from the sélection which 
they had actually and undoubtedly made. 

It is said, however, that the invoices on which the goods were 
shipped were in the form of bills as for intended sales upon definite 
terms of crédit given. But, however persuasive this may be at 
times in connection with other circumstances, it is not conclusive 
(Sturm v. Boker, 150 U. S. 312, 14 Sup. Ct. 99, 37 I,. Ed. 1093), and 
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must give way before the évidence as to the character of the trans- 
action with regard to which in the présent instance there can be no 
doubt. 

The pétition is sustained, and the goods which were marked to 
be returned, amounting to $72.02 at invoice priées, are directed to be 
given up to the petitioners by the trustée. 



In re SLOAN. 

(District Court, E. D. Pennsylvanla. March 13. 1905.1 

No. 1,967. 

1. BANKRtrPTCY— Sale oif Assets—Proceedi nos— Exemption. 

Where a bankrupt's property was sold by a recel ver under order of 
court appolnted the day after the pétition was flled, and prior to the 
filing of ttie banlîrupt's schedule, and tie notifled the receiver at the sale 
that he claimed his exemption and specified the property from which 
he deslred it allotted, he was entitled to claim bis exemption from the 
proceeds of the sale of such property. 

2. SAME— ASSIGNMENT OF EXEMPTION — WAIVKE. 

A banlîrupt's exemption, as authorlzed by Act Pa. 1849 (P. Ii. 533), 
belng Personal to him, Is nonassignable, so that an assignment thereof 
operated as an abandonment of his right 

S. Leases— Waiveb of Exemptions— Claim foe Rent— Priobitt — Resteaint. 
Where a lease to a bankrupt contained a waiver of exemptions, and 
the landlord proved his claim for rent before the référée, he was entitled 
to receive such rent as a prior claim out of the proceeds of property 
from which the bankrupt claimed his exemption, which was subject to 
distress for rent, though the landlord made no levy either before or 
after the flllng of the banlcruptcy pétition. 

i. SA.ME— CLAIMS — RiGHT OF CONTEST. 

Where both a bankrupt and his assignée of exemptions claimed an 
interest in a fund derlved from the sale of certain of his asseta, they 
were entitled to contest the alowance of the claim against it. 

In Bankruptcy. On certificate from référée. 
Charles Lehr, for trustée. 
Herman W. Rennert, for landlord. 
Edniund W. Kirby, for bankrupt. 

HOLLAND, District Judge. On June 13, 1904, an involuntary 
pétition in bankruptcy was filed, and on the 14th of the same month 
a receiver was appointed and authorized to sell the bankrupt's as- 
sets, and the sale of his liquor license for $1,900 and bar fixtures for 
$300 took place on June 30, 1904, as advertised, and the sale was 
confirmed without objection. A notice dated June 21, 1904, was 
scrved on counsel for the receiver by the bankrupt, at the auction 
room, on the day of sale, but before the sale began, wherein he 
claimed the bar fixtures of the retail license saloon at 108 North 
Sixth Street, Philadelphia, for his exemption, under and in accord- 
ance with the laws of Pennsylvania, and at the same time he agreed 
that the receiver might sell the fixtures upon condition that he be 
paid $300 in cash out of the proceeds. The license and fixtures 
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were sold separately, and the auctioneer stated that this was donc 
in conséquence of a notice received to so sell them. 

At the time of filing the pétition in bankruptcy there was rent 
due to the landlord amounting to $75, under his lease with the bank- 
rupt, in which there was a waiver of exemption in favor of the 
landlord ; and on August 31, 1904, the landlord filed a proof of his 
claim of $75 for rent due under his lease, and claimed that he was 
entitled to be paid out of the proceeds of the sale of the fixtures as 
a debt which has priority under the bankrupt law, although he had 
not distrained for the fixtures before or after the bankruptcy pro- 
ceedings were commenced. Sloan was not adjudicated a bankrupt 
until July 5, 1904, and on the 18th of the same month he filed his 
schedules, and in them claimed his exemption, and specified the bar 
fixtures of the retail license saloon, 108 North Sixth street, Phila- 
delphia. On October 29, 1904, the bankrupt, in writing, assigned 
and transferred his exemption to Robert J. Byron, who was not a 
créditer of the estate, and for a considération that Byron would se- 
cure his discharge, at his own expense, if objections thereto were 
made, although at that time there were no objections to the bank- 
rupt's discharge, but since the assignment objections to his dis- 
charge hâve been filed. 

The questions certified are: 

"(1) Dld the assignment and sale made by the bankrupt of his right to 
exemption efifect an abandonment of it and leave the same in the gênerai 
fund, to be dlstrlbuted among those legally entitled to it? 

"(2) Is the landlord entitled to payment of rent of seventy-flve dollars as 
a priority ont of the sum of three hundred dollars, realized as the proceeds 
of the sale by the reeeiver of the chattels of the bankrupt upon the premises 
at the time of the commencement of the bankruptcy proceedings, the lease 
containing a clause waiving the benefit of the exemption lavvs? 

"(3) Hâve the bankrupt and his assignée of the exemption any standing 
to object to the payment of said claim of seventy-flve dollars for rent as a 
priority, there being no other fund than said three hundred dollars pro- 
ceeds of the sale out of which the rent can be paid as a priority?" 

1. As the bankrupt's property in this case was sold by order of 
court, by a reeeiver appointed the day after the pétition in bank- 
ruptcy was filed, and prior to the filing of the schedule by the bank- 
rupt, and in view of the fact that he notified the reeeiver that he 
claimed his exemption, and specified the property at the day of sale, 
he would be entitled to claim his exemption from the proceeds (In 
re Le Vay [D. C] 125 Fed. 990 ; In re Stein [D. C] 130 Fed. 629) ; 
but instead of insisting upon his claim he subsequently assigned it 
to another, who was not a creditor of his estate. A claim of ex- 
emption under the act of 1849 (P. L. 533) was meant only for the 
insolvent debtor to keep a shelter and the means of living for him- 
self and his family (Bowyer's Appeal, 21 Pa. 210), and it is there- 
fore not a yendible or assignable thing (Eberhart's Appeal, 39 Pa. 
513, 80 Am. Dec. 536). What he does not claim for himself and 
his family he leaves in the gênerai fund and under the control of 
the court for distribution. Bowyer's Appeal, supra. It would seem, 
therefore, that the bankrupt in this case abandoned his right to 
claim the exemption by the exécution of the assignment to Byron, 
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and the only effect of the attempted transfer îs to îeave the pro- 
ceeds of the sale of the articles he claimed in the gênerai fund for 
distribution. A debtor cannot waive his right to the $300 in favor 
of a junior creditor or assign it to a third person. Bowyer's Ap- 
peal, supra. 

2. As thèse articles were such property as could hâve been taken 
by the landlord upon a distress for rent under his lease with the 
waiver of exemption, he is entitled to receive his rent as a prior 
claim out of the proceeds of the fixtures, notwithstanding his fail- 
ure to hâve made a levy either before or after the fîling of the péti- 
tion in bankruptcy, he having proved his claim before the référée. 
Tn re Hayward (D. C.) 130 Fed. 720 ; In re Duble (D. C.) 117 Fed. 
795 ; Barnes' Appeal, 76 Pa. 50 ; Wickey v. Eyster, 58 Pa. 501 ; 
Moss' Appeal, 35 Pa. 162. 

3. Both the bankrupt and his assignée of the exemption ha.ve a 
right to contest any claim upon a futid in which either claim to hâve 
an interest which may be afïected by the allowance of the claim. 
They may not successfully contest it, but they cannot be deprived 
of hearing, 

There was a separate certificate of the référée on the question of 
the right of the bankrupt to claim his exemption out of the pro- 
ceeds of the sale, and as to whether he had abandoned his exemp- 
tion by assigning it to a third party. The référée held that the as- 
signment to Byron was a waiver or an abandonment of the right to 
exemption, and the fund remained to the gênerai creditors. The pé- 
tition of the bankrupt for an allowance of exemption of $300 out 
of the proceeds of the bar fixtures was dismissed by him. 

For the reasons stated in this opinion, both orders of the référée 
are approved. 



EANDOLPH V. WHITE et al. 
(Circuit Court, W. D. Texas, Waco Division. March 3, 1905.) 

No. 261. 

1. HoMESTEAD— Exemption— RiGHTS of Childeen. 

Under Rev. St. Tex. 1S95, art. 2046, providlng that It shall be the duty 
of the court to set apart for the use and beneflt of the widow, mlnor chil- 
dren, and unmarried daughters remaining with the family of the deceased 
ail such property as may be exempt from exécution by the Constitution 
and laws of the state, with the exception of an exemption of one year's 
supply of provisions, on the death of a person leavlng three unmarried 
daughters surviving, livlng with him at the time as a part of his family, 
the homestead which he then occupied descended to and vested In such 
daughters and the other surviving children, free from the father's debts. 

[Ed. Note. — For cases In point, see vol. 25, Cent. Dig. Homestead, § 272. J 

2. Same— Administbation— Necessity. 

Such homestead being exempt from forced sale to satisfy the father's 
debts, no administration was necessary to render the esemption effectuai. 

3. Same— Statutes— Validity. 

Rev. St. Tex. 1895, art. 2046, authorizing the probate court to set aslde 
property exempt from forced sale to the widow, minor children, and un- 
married daughters remaining with deceased's family, is not répugnant 
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to Const. art. ,16,; §:52, declaring that on the death of husband or^wife 
or both the homestead shall descend and vest as other real property, but 
shall net be partitipned among tlie heirs during the llfe o£ tbe survlving 
husband or wlfè, or aej long as the survivor may elect to use or occupy 
the same as a homestead/ or as the guardian of the miner ehlldren of the 
deceased may be permitted, under order of the proper court having ju- 
risdictlon,_ to oceupy the same. 

In Equity. 

' The complaiiiant flled a bill In this cause to subject a tract of real estate 
to the payment of a judgment which he had recovered in the United States 
Circuit Court foi- the Northern District of Texas against Sam AVhite, Sr. 
The cause bas been submitted to the court on the pleadings and the following 
stipulation of counsel: "For the purpose of submitting this cause for déter- 
mination upon bill and answer it is agreed that the following facts are to 
be considered in the record: (1) The complainant had a valid and subsisting 
judgment against Sam White, Sr., at the time of bis death, rendered in the 
Circuit Court of the United States for the Northern District of Texas, at 
Dallas, Texas, and more than $25,000 of said judgment Is stlll unsatisfied. 
(2) That Sam White, Sr., died intestate and insolvént about May 3, 1894, 
leaving as his children and heirs at law the défendants in this cause, to wit, 
Fannie Watson, now a marrled woman, Sam White, Jr., Paris White, Willie 
Sullivan, now a marrled woman, and Edna White, an unmarried woman; ail 
of said children being of âge at the date of the death of Sam White, Sr., who, 
for the purposes of this suit in equity, It 18 admitted died seised and possessed 
of no real property except his homestead and an Immaterial amount of Per- 
sonal property exempt from exécution. (3) The property involved in this 
suit was the homestead of Sam White, Sr., and his children for many years 
prior to the date of his death. The wife of Sam White, Sr., died many years 
prier to the date Of his death, and at the time of his death the homestead 
was occupied by hlmself and his three daughters above mentioned, who were 
ail then unmarried. (4) Executions were issued upon said judgment and the 
land in controversy was sold under the same prior to the death of Sam White, 
Sr., and subséquent to the death of Sàm White, Sr. (5) No guardianship pro- 
ceedings were ever takèn as to the estate of any of said children, and no 
administration has ever been had upon the estate of Sam White, Sr. (6) 
Since the death of Sam White, Sr., the property in question has been occupied 
by said daughters until they married, and is now occupied by Edna White, 
the sole unmarried daughter. (7) The pôle question to be determined in this 
cause Is whether or not the said property descended to any or ail of the heirs 
of Sam White, Sr., charged with the debt in question, or whether, because 
of the occupancy of the same by unmarried daughters after the death of Sam 
White, Sr., the property is free from claim of complainant as a créditer of 
Sam White, Sr." 

Boynton & Boynton, for complainant. 
Clark & Bolinger, for défendants. 

MAXEY, District Judge (after stating the facts). After a carefui 
examination of the décisions, of the Suprême Court of this state, the 
court has reached the following conclusions, based upon the proof 
as embodied in the stipulation of counsel : 

1. Upon the death of Sam White, Sr., there being three unmarried 
daughters at that time living with him as a part of the family, the 
homestead, then occupied by the father and three unmarried daugh- 
ters, descended to and vested in such daughters and other surviving 
children of the deceased father. Rev. St. Tex. 1895, art. 2046: 
Childers v. Henderson, 76 Tex. 664, 13 S. W. 481 ; Zwernemann v. 
Von Rosenberg, 76 Tex. 522, 13 S. W. 485. See, algo, Roots v. Rob- 
ertson, 93 Tex. 365, 55 S. W. 308. 
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2. Under the facts of this case the children of the deceased father 
inherited the property mentioned free from the ancestor's debts. 
See authorities above. 

3. The homestead being exempt from forced sale to satisfy the 
ancestor's debts, there was no necessity for administration to ren- 
der the exemption effectuai. Childers v. Henderson, 76 Tex. 664, 
13 S. W. 481. 

4. Article 2046 of the Texas Revised Statutes of 1895, which au- 
thorizes the probate court to set aside property exempt from forced 
sale, etc., to the widow, minor children, and unmarried daughters 
remaining with the family of the deceased, is not répugnant to ar- 
ticle 16, § 52, of the Constitution of the state, which is in the follow- 
ing words : 

"On the death of the husband or wife, or both, the homestead shall descend 
and vest in llke manner as other real property of the deceased, and shall be 
governed by the same laws of descent and distribution, but it shall not be 
partitioned among the heirs of the deceased during the llfe time of the sur- 
vlving husband or wlfe, or so long as the survivor may elect to use or occupy 
the same as a homestead, or so long as the guardlan of the minor children of 
the deceased may be permitted, under the order of the proper court having 
the jurisdiction, to use and occupy the same." 

The fact that the statute goes a step further than the Constitu- 
tion in directing the probate court to set aside the exempt property 
to unmarried daughters, who are not named in article 16, § 52, of 
the Constitution, does not render the statute obnoxious to the ob- 
jection that it is répugnant to that instrument. In deciding the 
case of Childers v. Henderson, supra, the Suprême Court of Texas 
necessarily held the statute to be constitutional, and that ruling is 
binding upon this court. See, also, Zwernemann v. Von Rosenberg, 
supra. It may be stated in this connection that there is nothing in- 
consistent with this view in the later case of Roots v. Robertson. 
supra. Indeed, in that case— 93 Tex., at pages 372, 373, 55 S. W., 
at page 310 — it is expressly held that "the constituents of a family 
who are entitled to the homestead and other exempted property 
upon the death of the head are named in the law and the Consti- 
tution." 

The answer, therefore, to the question propounded by counsel in 
the agreed statement of facts is, and must be, under the décisions of 
the Suprême Court of Texas, that upon the death of Sam White, 
Sr., the homestead property in question descended to his children 
free from the claim of the complainant as a creditor of the deceased. 

A decree will accordingly be entered dismissing the bill for want 
of equity, at the cost of the complainant. 
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In re LBBRECHT. 
(District Court, W. D. Texas, Waco Division. March 14, 1905.) 

No. 452. 

BaNKEUPTCT— ReCOVERT OF FuNDS — TiTLE. 

Where, In a proceeding by a bankrnpt's trustée to recover money from 
the manager of one of the bankrupt's stores, the answer, admitted to be 
true, alleged that prier to the bankruptcy there were mutual accounts 
between défendant and the bankrupt, and that défendant applied to the 
payment of the balance due him by the bankrupt for salary the sum of 
$425.52, which he was authorized to do In accordance wlth bis custom, 
and under an agreement with the bankrupt when he undertook the man- 
agement of the business, the money so applied did not belong to the bank- 
rupt's estate at the time the pétition was filed, and could not, therefore, 
be recovered in such proceeding. 

In Bankruptcy. 

Rice & Bartlett, for bankrupt. 
T. F. Bryan, for trustée. 

MAXEY, District Judge. On October 8, 1904, the receiver in 
this case filed his application, alleging that Jerry Knowles, who was 
found in charge of the store of Lebrecht, the bankrupt, had collected 
and refused to surrender certain property of the bankrupt, consist- 
ing of about $500 in money and notes and mortgages, not specific- 
ally enumerated ; and he pi'ayed an order requiring Knowles to ap- 
pear and show cause why he should not be compelled to turn over 
the property to him, as receiver. Knowles duly appeared, and, in 
reply to the rule to show cause, averred, in brief, that he was the 
manager of Lebrecht's store which was located at Chilton, Falls 
county, Tex., and had authority from Lebrecht to conduct and man- 
age the business, including the authority to employ and pay em- 
ployés. It was further averred that there were mutual accounts be- 
tween him and Lebrecht, and that on October 3, 1904, he applied to 
the payment of the balance due himself by Lebrecht as salary the 
sum of $425.52, leaving a balance due the bankrupt's estate of $8.93, 
which he admits should be surrendered to the receiver. He further 
averred that he had taken from L. Livingston, a customer of the 
store, a duebill for $7.15, and from Boy Landrum a duebill for 
$59.30, and tendered the same to the receiver as the property of the 
bankrupt's estate. The answer of Knowles further averred that 
he settled his accoimt with Lebrecht prior to the filing of the péti- 
tion in bankruptcy, and that his application of the moneys as above 
stated in payment of his salary was made in accordance with his 
custom as manager of the store, and pursuant to the agreement en- 
tered into between him and Lebrecht when he undertook the man- 
agement of the business. The averments of Knowles' answer were 
admitted by the receiver to be true, with the exception of a small 
item of money, not necessary to be noticed. The pétition on the part 
of creditors to hâve Lebrecht adjudged bankrupt was filed October 
5, 1904, and, as has been shown, the settlement of accounts between 
Lebrecht and Knowles was made October 3d, two days prior to the 
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filing of the pétition. The référée, upon the facts as set out in 
Knowles' answer, entered an order requiring him to pay over to 
the receiver "the sum of $404.52, the amount of money as shown by 
his answer to hâve been received by him on account of the bank- 
rupt herein on October 3d and 4th, and, further, two duebills — one 
of L. Livingston, for $7.15, and one of Boy Landrum, for $59.30 — 
within 5 days from this date." The question to décide is whether 
the order of the référée was one proper to be made. 

In passing upon the question, the case as actually made by the 
application of the receiver and the answer of Knowles must be kept 
steadily in view. What is that case? It is not a proceeding to set 
aside a préférence, nor one to avoid a transfer for fraud. But its 
purpose is to require the surrender by Knowles of money and due- 
bills belonging to the bankrupt's estate. The answer of Knowles 
— admitted to be true — shows that prior to the filing of the pétition 
in bankruptcy he had settled his account with Lebrecht, and there- 
fore the title to the money had passed from Lebrecht to himself. 
Hence the money did not belong to the estate of the bankrupt at 
the date the pétition in bankruptcy was filed, and, under the allé- 
gations of the receiver's application, it could not be recovered. 
Whether its recovery could be efEected by a proceeding to set aside 
a préférence or avoid a transfer for fraud need not now be decided, 
since the question is not hère involved. The only question at prés- 
ent determined is that the proof fails to support the case made by 
the receiver in his application. 

The order of the référée, therefore, se far as it requires the pay- 
ment by Knowles to the receiver of $404.52, should be reversed, ex- 
cept as to the sum of $8.93, and as to the latter sum the order should 
be affirmed; and the order should also be affirmed in so far as it 
requires Knowles to surrender to the receiver the duebill of L. Liv- 
ingston for $7.15, and that of Boy Landrum for $59.30. It is ac- 
■cordingly so ordered. 



THE OITY OP SAN ANTONIO. 

(District Court, B. D. Virginia. February 23, 1905.) 

1. Shipping— Injuries to Lonoshoreman— Négligence— Fellow Servants, 
Plaintiff, a longslioreman, was engaged in the hold of a barge, loading 
stone buckets, whlcli, when loaded, were hoisted from the hold at a signal 
from a gaugwayman by the operator of a steam winch. Libelânt, wlth 
his partner, had loaded the bucket, and was in readiness to steady it so 
that It would clear the hatchway, and so informed the gangwayman, 
when the winchman negligently applled a full head of steam, suddenly 
snatching the bucket from its location upward against the starboard side 
of the hfttch, where it hung under the coamlng of the hatch, ànd then 
swung back to the port side, when the rope broke, and the bucket fell 
on libelânt, causlng his Injuries. Held, that the injury was the resuit 
of the négligence of the winchman, who was not libelant's fellow servant. 
[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, § 492.] 

:2. Same— Damages. ■ 

Libelânt, a longshoreman, 5C years of âge, of robust health, good char- 
acter and habits, and an excellent workman, baving been In the service of 
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hls employers at the time of hls Injury for 10 years, and earning from 
$2 to $3 a day, was Injured by the négligence of a barge winchman, re- 
sulting in a fracture of his thigh bone. He was conflned to a hospital 
for two months, and at the time of the trial was stlll coinpelled to walk 
with crutches. He suffered considérable pain, and would not llkely be 
able to follow hls usua) avocatlon. Held, that he was entltled to an al- 
lowance of $1,750 agàlnst the barge. 

lEd. Note. — For cases in point, see vol. 15, Cent. Dlg. Damages, §§ 359, 
860.] 

In Admiralty. Libel to recover damages for personal injury. 

E. G. Irving and E. R. Baird, Jr., for libelant. 

Martin A. Ryan and Theodorick A. Williams, for respondent. 

WADDILL, District Judge. The libelant, Andrew Williams, a 
longshoreman, was employed by Dalby, Nottingham & Co., steve- 
dores engaged in the removal of a cargo of crushed stone from the 
ocean-going barge City of San Antonio. The stevedores furnished 
the necessary longshpremen, conçisting of four laborers, who 
worked in the hold of the barge, filling the buckets with stone, and 
a gangwayman, who stood on the upper deck of the barge to direct 
the movements of the same, as they were filled, by giving notice 
of such fact to the operator of the steam winch used in raising the 
stone. They also furnished the buckets, ropes, etc., for the service in 
hand. The barge furnished the steam winch or donkey engine with 
which to raise the stone, and the winchman to operate the same. 
On the morning of the 5th day of August, 1904, between 9 and 10 
o'clock, while engaged in the removal of the cargo from the lower 
hold of the after hatch of the barge, and before the stone had been 
entirely moved from under the hatchways to the bottom of the 
barge, the libelant, by reason of one of the buckets loaded by him 
with stone catching under the coaming of the hatch, and one of the 
ropes giving way, sustained serions injury by the bucket falling 
upon him and breaking his left thigh bone. 

The sole question to be determined is, whose négligence caused 
the rope to give way and the bucket to fall ? In the évidence there 
is less conflict as to how the accident occurred than is usual in this 
class of cases. The libelant, two of the longshoremen, the gang- 
wayman, and two of the stevedores ail testify that the injury was 
the resuit solely of the négligence and inefïiciency of the operator 
of the winch. After maturely considering ail the évidence, the con- 
clusion of the court is that the accident was brought about solely 
by the careless and négligent manner in which the winchman per- 
formed his duty, and without any fault or négligence on the part 
of the libelant. The barge at the time of the occurrence was f ast- 
ened to one of the piers of the Norfolk & Western Railroad, at Lam- 
bert's Point, with her port side made fast to the pier and her bow 
to the stream. The libelant, along with a co-laborer, was working 
on the port or inside side of the hatch, filling the buckets, which 
carried some 1,200 pounds of stone, from that side ; and two other 
longshoremen were engaged on the opposite, or outer, side of the 
hatchway, filling the buckets on that side. The libelant, with his 
partner, had loaded the bucket, from the fall of which he sustained 
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his înjury, on the inward, or port, side'of the yessel, and was in 
readiness to steady the same so that it would clear the hatchway 
of the vessel ; and he informed the gangwayman of the fact, who, in 
turn, in the regular way, notified the winchman ; and, instead of 
the latter putting on the steam gradually and cautiously, he applied 
a full head of steam, suddenly snatching the bucket from its loca- 
tion, upwards, and violently against the starboard side of the hatch, 
where it hung under the coaming of the hatch, swung back against 
the port side, when the rope by which it was suspended gave way, 
and the bucket fell upon the hbelant, causing the injuries sued for. 

Respondent does not claim that the winchman, the barge's repré- 
sentative, and the longshoreman injured, the employé of the steve- 
dores, are fellow servants (The Lisnacrieve [D. C] 78 Fed. 570; 
The Slingsby [D. C] 116 Fed. 227; Id., 120 Fed. 749, 57 C. C. A. 
52; The Gladestry, 124 Fed. 112; Id., 128 Fed. 591, 63 C. C. A. 
198; The Elton [D. C] 131 Fed. 562), but insists that the accident . 
arose through the négligence of the gangwayman, who, it is con- 
tended, is a fellow servant of the longshoreman. Conceding that 
the latter proposition is true, it does not avail to relieve the respond- 
ent from liability in this case ; since the évidence clearly establishes 
that the négligence of the winchman, the barge's représentative, and 
not that of the gangwayman (if, indeed, the latter was guilty of nég- 
ligence at ail, which does not appear), brought about this accident. 

It follows from what has been said that the libelant is entitled to 
recover in this action for the damages sustained by him, and the 
remaining question to be determined is the amount to be allowed, 
which in this as in ail other cases is a difBcult and délicate one, 
as such différent and varied considérations enter therein. Libelant 
is 56 years of âge, of robust health, good character, and good habits ; 
an excellent workman, having been in the service of his then em- 
ployers some 10 years, and earned from $2 to $3 per day. The in- 
jury sustained was a very serions one, from which he has not been 
able, and is not likely again to be able, to follow his usual avocation. 
He was in the hospital some two months, and suiïered consider- 
ably, and still walks with the aid of crutches. From the whole 
facts it is believed that an allowance of $1,750 is reasonable, and a 
decree may be entered for that sum. 



POWELL V. UNITED STATES. 
(Carcnlt Court, W. D. New York. January 30, 1905.) 

1. Inteenai, Revenue — Eebates — RtTLES and Régulations— Reasowablk- 

NESS. 

The rules and régulations prescrlbed by the Commissioner of Internai 
Revenue on Aprll 28, 1902, provldlng for claims for rebate of taxes paid 
on manufactured tobacco and snuff, as authorized by Act Aprll 12, 1902, 
c. 500, S 3, 32 Stat. 96 [U. S. Comp. St Supp. 1903, p. 277], are not ob- 
jectlonable for unreasonableness. 

2. Same— Noncomplianoe. 

A bankrupt's trustée was not entitled to recorer rebates of Internai 
revenue on tobacco and snufC manufactured by the bankrupt, as au- 
135 F.— 56 
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thorlzea<by Act April 12,' 1902, C. 500, § 3, 32 Stat. 96 [U. S. Comp 
St. Supp. 1903, p. 277], where tli«re was évidence tending to show that 
the bankrupt's clalm was fraudulept, and there was a failure to comply 
with the rulès and régulations prescribèd therefor by the Commlssioner 
of Internai Revenue. 

Action to Recover Rebate of Taxes Paid on Tobacco. 

Vincent H. Riôrdan, for plaintiiï. 
Chiarles H. Brown, U. S. Atty. 

HAZEL, District Judge. The controverted questions submitted for 
décision are, first, whether the rùIes or régulations prescribèd by the 
Commissioner of Internai Revenue on April 28, 1903, providing for 
daims for rebate under Act April 12, 1902, c. 500, § 3, 32 Stat. 96 
[U. S. Comp. St. Supp. 1903, p. 277], of taxes paid on manufactured 
tobacco and snuflF, are unreasonable ; and, second, whetlier the bank- 
rupts complied with sitch régulations in preparing and filing their 
claim. The évidence given to shovv the manner in which the inventory 
of stock was made by the claimants and their witnesses need not be 
repeated hère. Spécial findings of fact hâve been made that the plain- 
tiiï failed to prove the claim for drawback. The authority to adopt 
such rules and régulations and to prescribe and furnish printed forms 
as may be necessary to carry the statute into effect is not questioned. 
A careful reading of the prescribèd régulations for making the in- 
ventory of stock discloses no insurmountable difficulty or hardship in 
conforming to the requirements. Nor is the rule perceptibly unrea- 
sonable or oppressive. Its adoption undoubtedly was to facili- 
tate carrying out the drawback provision and to prevent frauds. The 
trend of the adjudicated cases, to which attention was directed on the 
argument, is to the efïect that a remission of a tax such as thi's can 
only bé ^ecured by a compliance with the reasonable exactions of the 
officiai empôwered by act of Congress to carry out the rebate law. 
Karrell v. The United States, 99 U. S. 321, 25 L. Ed. 321; Morrill 
V. Jones, 106 U. S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267; Campbell v. 
The United States, 107 U. S. 407, 2 Sup. Ct. 759, 27 L. Ed. 592; 
Pascal et âl. v. Sullivan, Collector, etc. (C. C.) 21 Fed. 496. Whether 
thc' rules and régulations must be strictly complied with or to a reason- 
able extent only, need not be decided. ' The elicited proof s shOw a 
failure to even reasonably conform to the requirements. The sugges- 
tion that the claim of the bankrupts is fi^audulent, and that much of 
the tobacco claimed to hâve been inyentoried in the manner indicated 
was never in their possession, is infereniiially supported by the failure 
of the trustée în bahkruptcy to find the property after bis appointment. 
The difiference between the amouijt of tobacco mentioned in the in- 
ventory and that actually accounted for is so great as to confirm 
such inferences. Moreover, the Witnesses do not prétend that the 
inventory was made in accordànce with the instructions of the Com- 
missioner ;ôf, vlhternal Revenue.- The régulations prescribèd. by the 
commissioner are not unreasonable. The failure, therefore, of : the 
bankrupts to conform to the governing rules and régulations is not 
satisfactorily explained. 

The defeiïdant may hâve judgment dismissing the complaint. 
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In re DRATTON. 
(District Court, B. D. Wisconsln. November 10. 1904.) 

L BANKBTTPTCY POWERS OF KÉFEREE — ADVERSE CLAIMS TO PEOPEBTT. 

A référée In bankruptey bas authorlty to entertain and conslder the 
claim of an Intervening petitioner to property or Its proeeeds In the 
hands of a trustée, alleged to be the property of the petitioner, and not 
of the estate In bankruptey. 

In Bankruptey. On question certifiée! by the référée, in substance, 
whether his gênerai authority as référée extends to the considération 
of an intervening petitioner's claim to spécifie property or proeeeds in 
the hands of the trustée, alleged to be the property of the petitioner, 
and not of the estate in bankruptey. 

Durant, Priée & Cowen, for petitioners, 
W. E- Burke, for trustée. 

SEAMAN, District Judge. While the early décisions under the 
bankruptey act appear to hâve raised doubts upon the question thus 
certified, I am satisfied that any doubt is cleared by the later rulings of 
the Circuit Court of Appeals, and finally by the Suprême Court, so that 
the question can be answered unhesitatingîy in the affirmative. 

The opinion of Judge Sanborn, for the Circuit Court of Appeals, 
Eighth Circuit, in Re Rochford, 59 G. C. A. 388, 134 Fed. 182, is not 
only directly in point, but exhaustive and convincing; and recently 
like view is upheld by the Suprême Court in Hewit v. Berlin Machine 
Works, 194 U. S. 296, 300, 24 Sup. Ct. 690, 48 L. Ed. 986, respecting 
a eontroversy analogous both in praetiee and principle with the case at 
bar. See, also, Holden v. Stratton, 191 U. S. 115, 117, 34 Sup. Ct. 45, 
48 L. Ed. 116, and Burleigh v. Foreman (Ist Cir.) 125 Fed. 217, 318, 
60 C. C. A. 109. So in récent décisions the Circuit Court of Appeals 
for this circuit recognizes the rule thus stated (In re Antigo Screen 
Door Co.. 59 C. C. A. 348, 252, 123 Fed. 249 ; In re Rodgers, 60 C. 
C. A. 567, 575, 135 Fed. 169 ; In re J. C. Winship Company, 56 C. C. 
A. 45, 47, 120 Fed. 93), which is substantially this : That settlement 
of title to or claims against spécifie property in the hands of the trustée, 
as purported assets of the estate, is one of the "proceedings in bank- 
ruptey" mentioned in section 23 of the act (Act July 1, 1898, c. 541, 30 
Stat. 652, 553 [U. S. Comp. St. 1901, p. 3431]), as there distinguished 
from separate "controversiés at law and in equity" betvireen "trustées, 
as sueh, and adverse claimants, eonceming the property acquired or 
claimed by the trustées. The property or proeeeds in question in the 
présent case is in the hands of the trustée, in custodia legis, and the 
bankruptey court is neeessarily vested with both power and duty to 
détermine ail rights therein, upon proper notice, as "controversiés in 
relation thereto," vide section 2, subd. 7, of the act (Act July 1, 1898, 
c. 541, 30 Stat. 545, 546 [U. S. Comp. St. 1901, p. 3421]); no incon- 
sistent provision appearing elsewhere. It would be anomalous indeed 
if the act were interpreted to deprive the tribunal of sueh jurisdiction 
as a court of bankruptey in possession of the res. 

Section 38, subd. 4 (Act July 1, 1898, c 541, 30 Stat. 555 [U. S. 
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Comp. St. 1901, p. 3436]), confers upon the référées power to "perform 
such part of the duties, except as to questions arising out of the appli- 
cation of bankrupts for compositions and discharges, as are by this act 
conferred on courts of bankruptcy and as shall be prescribed by rules 
or orders of the courts of bankruptcy of their respective districts, ex- 
cept as herein otherwise provided" ; and gênerai order 12 (32 C. C. 
A. xvi, 89 Fed. vii) directs that ail proceedings after référence, "ex- 
cept such as are required by the act or by gênerai orders to be had 
before the judge, shall be had before the référée." No provision of 
the act, gênerai orders, or rule of this court requires claims of this 
nature to be primarily heard before the judge, and the jurisdiction of 
the référée to that end appears to be undoubted. The question certified 
is so answered. 



THE ALNWICK. 

(District Court, D. ilassachusetts. February 28, 1905.) 

No. 1.570. 

Shipping— Damage to Cakgo— Time of Delivert. 

A provision of a bill of lading requlring the consignée to be ready to 
receive the cargo aa soon as the vessel was ready to unload, In default 
of whleh she was authorlzed to land, warehouse, or llghter the same at 
the consignee's rlsk, does not relleve her from llablllty for damages aris- 
ing from her fallure to reasonably protect perishable goods landed on a 
dock upon a elalm of dellvery, where she refused to permit the consignee's 
agents to remove them, although having no claim thereon for frelght. 

In Admiralty. Suit to recover for damage to cargo. 

Carver & Blodgett, for libelant. 

Convers & Kirlin and Charles R. Hickox, for claimant. 

LOWELL, District Judge. This was a libel by one Pastene against 
the steamer Alnwick for damage to a consignment of garlic. The sev- 
enth clause of the bill of lading reads as follows: 

"Simultaneously wlth the Shlp being ready to unload the above-mentioned 
Goods, or any part thereof, the Consignée of the said Goods is hereby bound 
to be ready to receive the same from the Ship's side, elther on the Wharf or 
Quay at which the Shlp may lie for discharge, or Into Llghters provided wlth 
a snfficient number of men to receive and stow thé said Goods therein, and in 
default thereof, the Master or Agent of the Shlp, and the Collecter of above 
port are hereby authorlzed to enter the said Ôoods at the Customhouse, and 
land, warehouse, or place them in Llghter, without notice to and at the rlsk 
and expense of the said Consignée of the Goods after they leave the Deck of 
the Shlp. The Collector of the Port of Discharge being hereby authorized to 
grant a gênerai order for discharge immedlately after entry of the Shlp. 
Steamer to work at nlght if required by Owners, Steamer paying any extra 
expense Ineurred thereby." 

The garlic was shipped at Naples in good condition, and arrived 
in good condition at Boston. I find that it was landed on the wharf 
between December 30, 1903, and January 1, 1904. Probably it was 
ail out of the ship on Thursday, December 31st, but I am inclined to 
think it was not sorted for delivery until January 2d. At the time 
it was actually placed on the wharf the thermometer was about 



IN eE kkefeb. 885 

freezing, but on Saturday, January 2d, the thermometer fell belovv 
zéro, and the garlic was frozen, as I find, on the afternoon of that 
day. I find that the garUc was put in a place which, without further 
protection, was unsuitable for the deposit of perishable articles, un- 
less the same were to be removed immediately and without an inter- 
vening night. It follows that, if the delay in removal be chargeable 
to the vessel, then the vessel is liable for the damage caused by its 
négligence. 

I find that Pastene's teamsters went on Saturday to take away 
the garlic, and that delivery was then refused them by Dwyer, a 
shipping clerk, who represented the Alnwick, because, as Dwyer 
said, the garlic had not yet been weighed by the customs officers. 
Dwyer denied this refusai, though not very strongly. Having heard 
the witnesses, I believe the teamsters. As indicating the control 
assumed by the ship, it is to be noted that on Monday, January 4th, 
delivery was again refused Pastene's teamsters unless they would 
give a receipt for garlic in good condition. If the vessel refused 
delivery at any time to the consignée, the refusai must hâve been 
based upon a supposed right to possess and control the garlic. If 
the garlic was then in the possession and control of the vessel, it had 
not then been so placed at the disposition of the consignée as to 
free the vessel from the duty of exercising reasonable care in its 
keeping. If the vessel intended to set up a delivery of the cargo 
made in accordance with article 7 of the bill of lading, it could not 
retain possession of cargo on which there was no claim for freight, 
nor could it hinder the consignée from dealing with it. If the cus- 
toms officers objected to the removal, they might interfère, but 
the vessel is not protected by playing the customs officer. If the 
law placed upon the vessel the duty of hindering delivery before 
weighing, then the law prevented the vessel from complying with 
the conditions of article 7 until after weighing, and therefore the 
vessel was left subject to a carrier's ordinary duties. Article 7 gives 
a vessel no right to let the cargo freeze, while excluding the con- 
signée from its control. The déposition of Hall was taken after 
the trial, without leave of court, and is excluded, of course. 

Decree for the libelant for $307.77 and costs. 



In re KEEPER. 

(District Court, W. D. New York. February 20, 1905.) 

No. 1,733. 

Bankeuptct— Discharge— Pailttbe to Keep Bocks of Account. 

Fallure of a banknipt, who, in addition to teaching, was the agent of 
a small estate, consistlng of a farm, to keep regular books of account or 
memoranda of his transactions, Is not ground for refusing him a dis- 
charge, It not being shown such fallure was with Intent to conceal his 
flnanclal condition to defraud his credltors. 

[Ed. Note. — For cases in point, see vol. 6, Cent Dig. Bankruptcy, §§ 
752-757.] 
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2. SamE— CONCEALMENT Oï PrOPEHTT— BtJRDEN OB' PkOOF. 

The burden of proving fraudulent concealment of assets by a bank- 
rupt, because of *hich. a discbarge should be refused him, is on the 
objecting créditer. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 720.] 

In Bankruptcy. Motion to confirm report of spécial master upon 
hearing of certain spécifications filed in opposition to tlie bankrupt's 
discharge. 

Reed & Shutt, for bankrupt. 

Smith & Hebbard, for objecting creditor. 

HAZEL, District Judge. The évidence indicates that the bank- 
rupt did net keep books of account prior to his bankruptcy. He 
was not engaged in carrying on business or conducting any mer- 
cantile pursuit. His vocation was that of a school-teacher, though 
he also acted as agent for a small estate, consisting of a farm in 
Yates county, to which his wife^as one of three heirs. The bank- 
rupt collected the rent, paid the taxes and expenses of the farm, 
and divided the surplus between the heirs. His failure to keep 
regular books of account or memoranda of his transactions as 
custodian of the income from the farm does not justify withholding 
his discharge. If the évidence indicated a failure to keep books of 
account with intent to conceal his financial condition with the object of 
defrauding his creditors, a différent question would be presented. The 
proofs to which my attention is directed do not clearly show such an 
intention. True, the fact that there is but a single creditor — the op- 
posing creditor; that there was a mixing of moneys owned by the 
bankrupt and his wife, and a withdrawal of deposits in banks, and a 
redepositing thereof solely in his wife's name— are, perhaps, colorable 
and suspicious circumstances. The burden, however, of proving 
fraudulent concealment of property or assets is upon the objecting 
creditor. In re Chamberlain (D. C.) 125 Fed. 629; In re Hamilton 
(D. C.) 133 Fed. 823. The spécial master heard the bankrupt testify, 
and is better able than this court to judge of the truthfulness and 
credibility of his évidence. His finding upon the facts has great 
weight, and this court is not prepared to hold that his conclusions were 
mistaken. This détermination applies generally to the facts on ail the 
grounds urged in opposition to the discharge. 

The report of the spécial master is affirmed. 



In re HADDEN RODEE CO. 
(District Court, B. D. Wisconsin. November 28, 1904.) 

BaNKEUPTCT — JUBISDICTION OF BANKRUPTCY COUBT — ADVEESE CLAIM TO 

Pbopeety. 

A pétition flled in a bankruptcy proceedlng by an adverse clalmant of 
property wlilch Is also claimed by the trustée as a part of the bankrupt's 
estate, to détermine the ownership thereof, présents a controversy in re- 
lation to the estate of which the court of Ijankruptcy is given jurisdic- 
tion by Bankr. Act July 1, 1S98, c. 541, § 2, subd. 7, 80 Stat. 545 [U. S. 



IN RE IIADDEN RODEE CO. 887 

Comp. St. 1901, p. S420] ; and, the adverse claimant havîng voluntarily 
invoked such juridiction, no objection thereto can ne i-aiseu oy tue trus- 
tée. 

In Bankruptcy. 

On review of the order of the référée taking jurlsdiction of a controversy 
presented on behalf of the Merchants' & Miners' Bank, as petitioner, clalm- 
ing ownership of certain shares of mlniug stock by piircliase for the bauk, 
through tbe bankrupt ; such shares being in the hands of the seeretary of the 
mining company for delivery to the owner. It Is alleged that such seeretary 
refuses to deliver possession without consent of the trustée in bankruptcy, 
wlio clalms title or interest therein for the estate ; and the relief sought is, 
in effect, détermination of the ownership as between the petitioner and the 
trustée. The trustée raises objection that such controversy is not within the 
bankruptcy jurisdiction. 

Bloodgood, Kemper & Bloodgood, for petitioner. 

W. A. Hayes and Turner, Pease & Turner, for trustée. 

SEAMAN, District Judge (after stating the facts). The ques- 
tion of jurisdiction thus presented impresses me as free from diffi- 
culty, under the entire Une of décisions by the Suprême Court in 
référence to the bankruptcy jurisdiction conferred by the présent 
act, from Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175, to Hewit v. Berlin Mach. Works, 194 U. S. 
296, 24 Sup. Ct. 690, 48 L. Ed. 986, inclusive. The subject-matter 
of the pétition is the title to or interest in property claimed by the 
trustée as part of the estate, and "controversies in relation thereto, 
except as herein otherwise provided," are expressly declared by 
Bankr. Act July 1, 1898, c. 541, § 2, subd. 7, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420], to be within the jurisdiction of courts 
of bankruptcy. As this is not a plenary suit, within the exceptions 
found in section 23 (30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), 
and the subject-matter is plainly cognizable in bankruptcy, the only 
inquiry is whether the adverse claimants as well are subject to the 
bankruptcy jurisdiction. Can this be doubted, when the one party 
is the trustée of the estate in bankruptcy, and the other voluntarily 
submits the controversy to the court for settlement? Surely the 
trustée, as the hand of the court in such matter, cannot withhold 
submission, if the consent of the adverse claimant confers juris- 
diction for its détermination. The authorities referred to concur in 
upholding jurisdiction in the bankruptcy court to that end when 
such consent plainly appears. Vide Loveland on Law of Bank- 
ruptcy (2d Ed.) 73. As the court is charged with the administra- 
tion of the entire estate of the bankrupt, it must necessarily déter- 
mine ail "controversies in relation thereto" which are brought be- 
fore it, and the test of power is the présence of ail parties in inter- 
est. Voluntary appearance establishes such présence. Questions 
of the power to entertain summary proceedings against adverse 
claimants of property hâve frequently arisen, and the doctrine is 
settled that such proceedings are authorized only when the property 
is in the possession of the court, or in cases wherein the statute so 
provides in express terms. But no such inquir3r'or test is involved 
in the présent proceeding, and I am of opinion that the controversy 
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so submîtted is plainly within the bankruptcy jurisdiction. In 
conformity with the ruling of this court in the Case of H. B. Dray- 
ton, Bankrupt, 135 Fed. 883, the référée is invested with such juris- 
diction, subject to review, and he rightly overruled the trustee's 
objection. His order, accordingly, is affirmed. 



In re ROSE. 

(District Court, E. D. Pennsylvania. February 24, 1905.) 

No. 1,787. 

Bankbuptcy— GooDs Obtained by Fbaud— Evidence to Wabrant Eecov- 

EBY. 

Evidence held Insuffleient to sustaln a pétition for the recovery of 
goods shipped by the petitloner to the bankrupt on the ground that they 
were obtained by means of a false flnancial statement, made by the bank- 
rupt to a commercial agency, such statement not being In writing, and 
belng denled by the bankrupt. 

In Bankruptcy. On certificate from référée. 

Samuel W. Cooper, for claimant. 
George W. Çarr, for trustée. 

HOLLAND^ District Judge. The question certified is whether 
John C. Wilson, trading as John C. Wilson & Co., is entitled to re- 
cover certain goods, amounting to the sum of $152, which he allèges 
were obtained from him by the fraud of the said Rose, now bank- 
rupt. The fraud or false pretense upon which it is alleged the 
goods were sold and delivered is that on May 14, 1903, Rose is al- 
leged to hâve stated to the Bradstreet's Mercantile Agency that he 
had a capital of $2,500, and no borrowed money. Some time in 
July the petitioner received an order for goods from Rose, and on 
about the 2Sth pi that month he received a statement from Brad- 
street as to his financial standing, which was, in eflfect, the report 
above set forth. This report of May 14, 1903, was taken by Brad- 
street's agent, written in a book, was not signed by Rose, nor was 
any written statement given by Rose. Rose denied he ever made 
it, and the agent was unable to recall anything whatever about it;. 
only the fact that he found this statement in his notes. He was 
unable even to identify Rose. Dun's report, made on the 29th of 
May, was to the eflfect that Rose stated he had "a capital of $2,500, 
* * * and that he received assistance from outside parties." 
None of thèse statements by Rose were in writing, and they are de- 
nied by him, and he insists that he stated his exact financial condi- 
tion at the time thèse reporters called on him. The merchandise 
ordered from the petitioner was not shipped until August, and the 
last consignment arrived in September, and "in August he had 
written to the petitioner, asking him to delay shipment of the good& 
because business was dull ; but the petitioner wanted to ship right 
oS, because they had some of the stuflf ready to ship, and the bal- 
ance they shipped according to Rose's instructions.'*^ At this time 
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an examination of Rose's books would hâve shown an indebtedness 
of $4,300 of borrowed money. 

We do not think they hâve establîshed with sufficient clearness 
that Rose made a false report to Bradstreet of his financial standing, 
and therefore sustain the order of the référée dismissing the péti- 
tion, with costs. 



In re GRANT. 

(District Court, E. D. Pennsylvania. March 9, 1905.) 

No. 1,953. 

Bankktjptct— Opposition to Dischaege — Entbt of Appeaeance. 

General Order In Bankruptcy No. 32 (89 Fed. xiii), requirlng credltors 
opposing a dlscharge to enter an appearance on the return day flxed by 
the order to show cause, allows a later filing, if at ail, only on good cause 
shown for the delay. 

In Bankruptcy. Refusing to extend time for entering appearance 
and filing spécifications. 

Greenwald & Mayer, for bankrupt. 

Richard L. Ashhurst and Rowland Evans, for objecting creditor. 

HOLLAND, District Judge. The alleged bankrupt made ap- 
plication on January 26, 1905, for his discharge. Ail creditors 
were notified to show cause, if any they had, against said discharge 
on February 16, 1905, at 10 o'clock a. m. On February 27, 1905, 
the référée issued a certificate of conformity by the bankrupt, and 
the same day a creditor filed spécifications of objections to the 
bankrupt's discharge; also a pétition asking for an extension of 
time for the purpose of taking further testimony of the bankrupt, 
and preparing spécifications of opposition to his discharge. No ap- 
pearance was entered until the latter date, which was 11 days after 
the day fixed for a hearing on the ruie to show cause. The spécifi- 
cations filed are very gênerai in their terms, and do not set forth 
any reason specified in the act which would prevent a discharge. 
General Order No. 32 (89 Fed. xiii) provides: 

"A creditor opposing the application of a bankrupt for his discharge, or 
for the confirmation of a composition, "shall enter his appearance in opposition 
thereto on the day when the creditors are requlred to show cause, and shall 
file a spécification In writing of the ground of his opposition wlthln tcn 
days thereafter, unless the time shall be enlarged by spécial ord«r of the 
judge." 

It will be noted that the requirement to enter an appearance by 
any creditor in opposition to a discharge "on the day when the 
creditors are required to show cause" is without qualification as to 
an extension of time allowed for any reason, and the fact that the 
power to extend the time in this connection is pointedly omitted, 
and in the following sentence, as to the filing of spécifications, the 
judge is authorized, in his discrétion, to enlarge or extend the time 
for cause shown, would indicate that the meaning of the order as 
to the appearance of counsel should invariably be entered not later 
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than on the day of the hearing on the rule to sliow cause. Why 
should this net be so? Surely there is no hardship in requiring the 
creditor's counsel to go to the clerk's office and enter his appear- 
ance. . It requires no préparation to perform this mère act of filing 
a paper directing the clerk to make this entry, and as the applica- 
tion in this case for his discharge was made on the 26th day of Jan- 
uary, and not returnable until the 16th day of February, 1905, there 
was ample time for counsel to visit the clerk's office for the purpose 
of entering an appearance. Instead, however, of complying with 
this requirement, the appearance was not entered until February 
27th, 11 days after the return day on the rule to show cause. This 
question was considered by this court before, and we held that: 

"Under General Order in Banbruptcy No. 32, requiring credltors opposinar 
a discharge to enter an appearance on the return day fîxed by the order to 
show cause and to file a spécification of thelr objections within ten days 
thereafter, a créditer has no right to enter an appearance after return day, 
and should not be allowed to do so except for good cause shown in excuse 
of the delay." In re Glnsburg (D. C.) 130 Fed. 627. 

We see no reason why the rule that an appearance must be en- 
tered on the day when the creditors are required to show cause shall 
be departed from. 

The pétition for an extension of time to file spécifications of ob- 
jections is therefore refused, the spécifications filed are stricken 
from the record, and the discharge of the alleged bankrupt is grant- 



RBA et al. T. BARKER. 

(Circuit Court, D. Oregon. December 12, 1904.) 

No. 2,820. 

1. CoNTRACTS— Paeties— Ageeement foe Benefit OF Thibd Peeson. 

Both Uhder tlie gênerai authorities, and under the décisions of the 
Suprême Court of Oregon, a principal, for whose beneflt a written con- 
tract was made by an agent, and who paid the considération therefor — 
both the agency and the source of the considération belng iinown to the 
other party — may maintain an action directly for the enforcement of 
the contract, although not nained therein. 

At Law. On demurrer to comp'laint. 

Huntington & Wilson, for plaintifïs. 
Carey & Mays, for deifendant. 

BELLINGER, J. This is an action upon a contract in writing 
executed by one Ketchum, as the agent of plaintifïs, and the de- 
fendant. The plaintifïs' name does not appear in the contract. 
The agency of Ketchum was known at the time to the défendant. 
The considération for defendant's promise was a payment of $1,500, 
and this money was the money of the plaintifïs, which fact défend- 
ant also knew. In such a case the contract is that of the plaintifïs, 
and the plaintifïs' right thereunder is not derived from the agent. 
The weight of authority in this country is that a third party has a 
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right of action upon a promise made for his benefit, thbugh he is a 
Etranger both to the promise and to the considération, and the case 
is ail the stronger in îavor of the right when the considération for 
the promise is derived from the party for whose benefit the con- 
tract is made. In such a case there is, of necessity, an obligation 
on the part of the promisor to the third party. Note to Baxter v. 
Camp, 71 Am. St. Rep. 169. 

It is held, in effect, by the Suprême Court of this state, that where 
there is an intent by a promisee to secure a benefit to a third party, 
and there is some privity between the two — some property or fund 
in the hands of the former upon which the latter has an équitable 
claim — the law implies a promise which will support an action by 
the third party. Such is the efîect of the décisions in Baker & 
Smith V. Eglin, 11 Or. 333, 8 Pac. 280 ; Washburn v. Investment 
Co., 26 Or. 441, 36 Pac. 533, 38 Pac. 620; and Brower Lumber Co. 
V. Miller, 28 Or. 565, 43 Pac. 659, 52 Am. St. Rep. 807. In this 
case the défendant has received the money of the plaintiffs as a 
considération of the promise made to the agent for plaintiffs' ben- 
efit, and he received this money with knowledge of the source from 
which it was derived, and of the plaintiffs' interest in the dbliga- 
tion -which the pavment and the agreement imposed. If the gênerai 
rule were otherwise, this court would feel obliged in such a case 
to follow the rule adopted by the courts of the state. 

The demurrer is overruled. 



CUDAHT PACKING CO. v. McGDIRîî et al. 

(Circuit Court, N. D. lowa, W. D. February 14, 1905.) 

Clerks of United States Courts— Fées— Making and Certiftino Copies 
OF Okdbe. 

ïhe right and duty of a clerk of a Circuit Court to charge the fées 
fixed by Rev. St. § 828 [U. S. Comp. St. 1901, p. tî35], for eaeh copy of an 
injunctional order directed by the court to be certified and served on each 
défendant in a suit, is not afCected by the fact that the copies, being 
large in number, were printed. 

In Equity. On motion of complainant to retax costs. 
M. L. Sears, for complainant. 

REED, District Judge. The complainant in the above cause moves 
the court to retax and strike from the bill of costs the fées of the clerk 
for making and certifying to 530 copies of the restraining order, at $5.70 
each, issued by the court upon application of complainant against the 
défendants, upon the ground that complainant procured such copies to 
be printed and delivered to the clerk, to be signed and certified by him, 
and delivered to the marshal for service. 'There is some dispute be- 
tween the deputy clerk and counsel for complainant as to who procured 
the printing to be done, but there is no dispute that the clerk paid there- 
for. This, however, h not material, for the order of the court granting 
the restraining order provides : "That a copy of this order, certified 
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under thie hand and seal pf the clerk of this court, be sierved on each 
of the défendants to be restrained thereby." This order required of 
the clerk that he make and certify to a copy of the restraining order 
to be served upon each of the défendants, and for this he is required 
by law to charge the statutory fee for making and certifying to such 
copies, and account for the same to the United States as a part of the 
fées of his office. See sections 828 and 833, Rev. St. U. S. [U. S. Comp. 
St. 1901, pp. 635, 636]. It is not claimed that the amount taxed is in 
excess of the légal rate that the clerk is required by law to charge for 
such copies, but the contention of the complainant seems to be that 
because the copies were printed, only the actual cost of the printing 
can be taxed as costs. It is not material how the clerk makes the 
copies, whether he has them printed, typewritten, or written with a pen ; 
in either case he is required to charge the statutory fee for making and 
certifying to the same, and the complainant cannot defeat the govern- 
ment or the clerk of the right to charge and receive the fées required by 
law to be charged for such services by himself preparing the copies 
and delivering them to the clerk, to be signed and certified by that 
officer. If parties may do this, they could deprive the govemment and 
the clerk of a large part of the émoluments of the clerk's office. 
The motion to retax is overruled. 



SCOTT V. STOCKHOLDEKS' OIL CO. et al. 

(Cîlrcult Court, B. D. Pennsylvanla. February 24, 1905.) 

No, 1. 

Plea in Abatement— Motion to Stkikb Ofp. 

A plea In abatement may be stricken off on motion, where not supported 
by dépositions taken in conformlty to the rules of tbe court. 

On Motion to Strike Ofï Plea in Abatement. 
See 129 Fed. 615. 

Laurence W. Baxter, for complainant. 
Wm. J. Wagenknight, for respondents. 

HOLLAND, District Judge. This is a motion to strike off the 
plea in abatement to the service of an alias subpœna, for the reason 
that there were no dépositions taken in support of the plea, in ac- 
cordance with the rules of this court. There were, however, déposi- 
tions taken and submitted, but not in accordance with the rules, and 
the action of the défendants in this case, as shown by the record, 
and as stated and practically admitted at the argument, has been 
such that the plaintiff is entitled to an enforcement of the rules. 

Motion to strike off plea in abatement to service of alias subpœna 
sustained. 



IN EE CHANDLEB. 6Q'd 

In re CHANDLER. 

(District Court, N. D. Illinois, N. D. December 19, 1904.) 

BANKEUPTCY— DiSCHAKGB— Pendenct of Pkoceedings— Restbaining Aebest. 
Bankruptcy proceedings are still pending in the District Court, notwith- 
standing its dismlssal of the pétition to revolie tlio order of disetiarge 
of banlirupt, so as to authorize It by an order therein to restrain arrest of 
the bankrupt wMle tbe cause stands on review in the Circuit Court Qf 
Appeals on pétition under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 
553 [D. S. Comp. St. 1901, p. 3431]. 

George Burry, for bankrupt. 

J. B. Hutchinson, for Kilmer's Estate. 

KOHLSAAT, District Judge. This cause cornes before the court 
on the motion of Stephen C. Knight, administrator of the estate of 
Chauncey Kilmer, deceased, to vacate the order of this court heretofore 
entered, restraining said administrator and the sheriff of Cook county 
from proceeding under the warrant of the probate court of Cook 
county, 111., untiï the further order of the court. 

On October 27, 1902, said bankrupt was duly discharged. After- 
wards certain creditors filed their pétition to revoke the discharge, 
which pétition was denied and dismissed by the court. The petition- 
ers thereupon filed their pétition for a review of the said proceeding 
under section 24b of Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3431], which matter is now pending in the Circuit Court 
of Appeals for this circuit, and admitted in this record. 

Section 9, cl. "a," 30 Stat. 549 [U. S. Comp. St. 1901, p. 3425], of 

the act reads : 

"(a) A bankrupt shall be exempt from arrest upon civil process except lu 
the followlng cases: (1) ♦ * * (2) When issued from a state court havlng 
jurisdiction and served wlthin such state, upon a debt or clalm from which 
his discharge in banlcruptcy would not be a release and In such cases he shall 
be exempt from such arrest when in attendance upon a court, of bankruptcy 
or engaged. in the performance of a duty imposed by this act." 

Section 1, cl. 4, 30 Stat. 544 [U. S. Comp. St. 1901 p. 3418], reads: 

"Bankrupt shall Include a person agalnst whom • • • an application 
• • * to revoke a discharge has been filed. * • •" 

The questions raised by the motion are ; (1) Is Chandler a bankrupt 
at this time, within the meaning of section 1, cl. 4 ? (2) Does the debt 
set out corne within the class named in section 9, cl. "a" ? 

It is urged that, by reason of the order of this court dismissing the 
pétition to vacate the order of discharge, the cause is no longer pending 
hère, even though it stands upon review in the upper court. This 
contention cannot be maintained. "The proceedings in review," says 
Loveland (page 815, 2d Ëd.), "are a part of the original case, and, for 
the purpose of review, the parties are still in court." This manner of 
proceeding is speedy, and intended to facilitate the exécution of the act, 
without unnecessary delay. It would be vain to attempt relief from the 
order of the court below if in such case there be no longer a cause 
pending. This position is sustained by the case of Watson v. Jones, 
13 Wall. 679, 20 L. Ed. 666. The statute makes no provision for any 
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suspension of the efïect of the order to be reviewed, except that it re- 
quires notice to the opposing parties. No doubt, the Court of Appeals 
would, in a proper case, restrain the parties from proceeding under an 
order to be reviewed. That question, however, does not arise hère. 
The directions of the appellate court must run to the District Court 
entering the order. I am satisiùed that the order does not become final 
so as to leave no cause pending, so long as the review proceeding is 
pending. The order of the upper court would not operate to reinstate 
or create a cause, but to modify one already pending. 

It then becomes necessary to détermine whether the proceeding under 
which Chandler is threatened with arrest is based upon a claim which 
cornes within the meaning of section 9, cl. "a." The only évidence 
bearing upon that point is found in the original pétition of Chandler. 
A careful perusal of the allégations of that pétition satisfies me that the 
case cornes squarely within the terms of Crawford et al. v. Burke, just 
decided by the Suprême Court of the United States and reported in 
35 Sup. Ct. (National Reporter System) 9, 49 L. Ed. . 

I therefore hold that the cause is still pending, for the purposes of this 
hearing in this court, and that the cause of action cornes within the 
statute, and therefore that the pétition to vacate the restraining order 
should be and is denied. 



HAIGHT & FREESE CO. v. McCO.A.CH. 

(Circuit Court, B. D. Pennsylvanla. March 16, 1905.) 

No. 68. 

Internat^ Revenue— Suit to Recove» Taxes Paid— Statement of Claim. 

A statement of claim in a suit against a collector to recover Internai 
revenue taxes assessed and coUéctea ffom plaintiff as a broker under 
War Revenue Act June 13, 1898, c; 448, § 1, 30 Stat. 448, as amended 
by Act March 2, 1901, c. 806, § 1, 31 Stat. 938 [U. S. Comp. St. 1901, p. 
2286], on the grouuii that plaintiff was not subject to sueb taxes, should 
set ont the transactions on account of which they were assessed. 

On Rule for More Spécifie Statement. 

F. B. Bracken, for plaintiflf. 

John C. Swartley and J. Whitaker Thompson, for défendant. 

HOLLAND, District Judge. On this rule to show cause why a 
more spécifie statement should not be filed we are of opinion that the 
defendant's objections 3 and 5 are well founded. The plaintiff allèges 
that William McCoach, collector of internai revenue in this district, 
collected $1,001.56 from it as a broker, class 3, in accordance with the 
provisions of Act June 13, 1898, c. 448, §1-30 Stat. 448, as amended 
by Act March 3, 1901, c. 806, § 1, 31 Stat. 938 [U. S. Comp. St. 1901, 
p. 3286], and that thé asséssments against the plaintiff were entered 
on a certain schedule or assessment list, which was, pursuant to the 
provisions of law, forwarded by the Said commissioner of internai reve- 
nue to the office of the collector Of internai revenue for the First United 
States Internai Revenue Collection District of the state of Pennsyl- 
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vania, with instructions to said collector to make collections from the 
plaintiff of the amount of the taxes so assessed thereon. 

There is a gênerai déniai of liability for taxes of any kind under 
the sections referred to in the statement, but there is no spécifie state- 
ment of the transactions upon which the assessment of 2 per cent, was 
made. It must be assumed that the collector of internai revenue levied 
and collected a tax on certain transactions, and that the plaintifï was 
notified upon what the tax was levied. When it allèges that the tax 
was illegally collected, and seeks to recover, we think it should state 
the spécifie transaction upon which the tax was levied and collected, so 
that the défendant can know how to answer. 

There are six reasons assigned by the défendant why the plaintifï's 
statement is insufficient. Of thèse the third and fifth are sustained. 
The others are overruled, and the plaintifif is given leave to arriend its 
statement by filing a schedule of amounts and of property or transac- 
tions upon which it claims an illégal assessment and collection of taxes 
from it by the défendant. 



THE MARY N. BOURKB. 
(District Court, W. D. New York. February 27, 1905.) 

1. SHIPPINQ — CONTBACT FOB REPAIES— OUSTOM OF MEASUBEMENT. 

Where it was the custom of a shipyard to add an arbitrary per cent, 
to tlie net measurement of timber used in repalring vessels, for wastage, 
a contract wlth sucb yard for making repairs to a vessel will be pre- 
sumed to bave been made witli référence to sucb custom, in the absence 
of évidence to show otherwise. 

2. Same— Adjustmest of Account. 

An account for materlals and labor furnished in the repairing of a ves- 
sel considered and adjusted. 

S. Same— Demukbage— Basis ïok Allowance. 

The owner of a vessel cannot recover demurrage from a repairer on 
account of delay in completing the repairs, in the absence of contract, 
and of évidence showing an aetual loss, or what her earnings during the 
détention would probably hâve been. 

[Ed. Note. — Demurrage, see notes to Harrison v. Smith, 14 0. C. A. 
657; Randall v. Sprague, 21 C, C. A. 337; Hagerman v. Norton, 46 C. 
C. A. 4.] 

In Admiralty. Suit in rem to enforce lien for repairs. 

Clinton & Clinton, for libelants. 
Tarsney & Fitzpatrick, for respondents. 

HAZEL, District Judge. This is a libel in rem, based upon the 
statutes of the state of Michigan, to recover the sum of $30,255, 
balance due for rebuilding, repairing, docking, and equipping the 
schooner Mary N. Bourke, owned by George Nester and others, 
between May 7 and September 20, 1902. The reasonable value of 
such work performed and materials furnished is alleged to be $25,- 
255, on account of which respondents paid on August 4, 1902, the sum 
of $5,000. The libelants a.re copartners owning and operating a 
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dry dock at Bay City, Mich. At West Bay City, not far distant 
across the Saginaw river, the libelant James Davidson, individually, 
conducts a sliipyard and dry dock. It appears that for a portion of 
the work performed upon the barge, namely, that of removing old 
and supplying new rails, and putting in steel arches, the price of 
$2,800 was agreed upon in writing. As to the major part of the re- 
pairs, no written agreement or mémorandum was made. The dé- 
fenses are excessive and erroneous charges for labor, lay days, and 
materials; and, in addition thereto, respondents claim to hâve sus- 
tained an actual loss on account of demurrage. The answer also 
allèges that the reasonable value of the repairs and' altérations to 
the barge was about the .sum of $15,000. 

The necessity for extensive repairs to the Bourke is conceded, 
for on April 26, 1902, while on a voyage from Duluth, Minn., to 
Tonawanda, N. Y., loaded with lumber, she collided with the schoon- 
er George Nester and stranded off Marquette, Mich. The injured 
vessel was taken to libelants' dry dock, at Bay City, for repairs. 
Upon her arrivai a survey was made, in behalf of the owners and the 
underwriters, to détermine the loss. The surveyors estimated that 
the cost of repair and equipment would amount to $13,405. A sup- 
plementary report was madé by them, showing the necessity for re- 
placing the mast, which was not included in the original survey. The 
answer further allèges that respondents relied upon the survey, and 
that libelants stated that the repairs would not cost near as much 
as had been anticipated. The évidence, however, does not show 
that the libelants were parties to such survey, and the court does not 
understand that respondents claim the libelants were bound thereby. 
The only significance attaching to this testimony is that it may be 
considered to show the nature and extent of the injuries to the 
barge, as well as the repairs which were necessary to put her in sea- 
worthy condition. The bill of particulars spécifies the items of work 
and materials furnished by libelants, and the charges therefor. 
Neither the extent nor the making of the repairs, other than those 
specified in the written contract, is disputed. That they were skill- 
fully made is conceded, and no fault is found with the materials used. 
What was the reasonable value of the repairs and materials furnished? 
Was the work upon the vessel unreasonably delayed, and did the 
claimants suffer loss by such détention? 

Giving due weight to the évidence of respondents' witnesses who 
testified to the character of the repairs, the timber required, and the 
labor employed, I conclude that a reasonable déduction must be 
made upon the varions items hereafter enumerated. The évidence 
on the part of claimants shows that the master of the Bourke, Capt. 
Hanley, who, in the capacity of their superintendent, was présent 
on the vessel while the repairs were being made, kept a daily rec- 
ord of the work performed, together with the lumber and materials 
used. Libelants challenge the detailed statements of this witness 
on the ground that some of the materials were furnished and a por- 
tion of the work performed before he began to keep his tailles or 
records, and, further, that his measurements of timber were not 
made at West Bay City, the place of shipment. It is claimed that 
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the measurements of libelants' witnesses were made at that point, 
and therefore are entitled to greater reliance. An examination of 
the testimony of Hanley and his tallies indicates that they were 
carefully kept, and in some particulars they agrée with those of 
libelants' employés. The record shows, however, that libelants had 
several men employed at keeping tallies. Thèse are agreed as to 
the amount of work and materials furnished. Hence the court is 
not prepared to accept the records of the witness Hanley as ab- 
solutely reliable, to the entire exclusion of libelants' books. Some 
évidence is given tending to show an overcharge in priées and quan- 
tifies. The basis for such claim regarding the timber rests largely 
upon the method of measurement ; that is, whether so-called log 
measurements should indicate the quantity or the product of the log 
after it was sawed into. timber. Evidence was given at the trial 
showing two methods — the Doyle and Scribner — of measuring round 
logs to ascertain the number of feet contained in them. A discus- 
sion of the évidence regarding thèse rules of measurement is not 
deemed essential. It was libelants' custom to add an arbitrary 25 
per cent, to the net measurements of the timber for wastage in 
manufacture. Libelants' method of measurement and arbitrary 
charge for wastage, in the absence of any désignation of a différent 
rule or arrangement as to priées charged, will be presumed to hâve 
been the understanding of the parties. It has often been held that 
"parties who contract on a subject-matter concerning which known 
usages prevail by implication incorporate them into their agreement, 
if nothing is said to the contrary." Peterson v. Eight Hundred and 
Sixty-Nine Cedar Logs (D. C.) 127 Fed. 869 ; Barnard v. Kellogg, 
10 Wall. 383, 19 h. Ed. 987, and cases cited. 

Libelants make a charge for timber and planking as follows : 

36.023 feet of oak, at $45 per M $1,621 04 

34,935 " " Norway, 40 to 60 ft, at $45 1,572 08 

32,093 " " pine, 40 to 60 ft, at $45 1,444 19 

8,830 " " doeking, at $40 353 20 

$4,990 51 

Respondent insists that the testimony of the witnesses Hanley and 
Williams shows that only 73,591 feet of timber was used; but, as 
already intimated, the tallies of Hanley are not entitled to outweigh 
libelants' évidence upon this point, nor, indeed, can the testimony 
of the witness Williams be given the importance contended for. 
His estimate of the lumber furnished and work performed is based 
entirely upon the survey hereinbefore mentioned, and an inspection 
of the barge after the work was entirely completed. Such opinion 
évidence, in my judgment, does not merit the weight that must be 
given to the libelants' witnesses, who were actually présent during 
the progress of the work, and kept record of the détails thereof. 

The measurements of the timber are allowed as charged, except 

that a déduction is made from the oak of 4,212 feet on account of 

contract work; the évidence not being clear that any déduction 

was made for lumber furnished for that purpose. There is évidence 

135 F.— 57 
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tçnding to show that the priées charged for the lumber were exces- 
sive., It isijthought that a réduction o£ the priées to $40 per M for 
oak, Norway, and pine, and $3S p;er M for docking, is fair and rea- 
sonabié, The allowance for timber, therefore, is as follows : 

30,759 feet of oak, at $40 per M. .. . . i $1,230 36 

34,935 /" " Norway, at $40 per M... -. l,f;07 40 

32,092 " " pine, at S40 per M 1.283 50 

8,830 " " docking, at $35 per. M...... 309 05 

' $4,220 31 

Delay în the work occurred at différent tînies, and the expense for 
the lay days must accordingly be reduced. The évidence does 
not indicate that there was an agreement, as claimed by respond- 
ents, that the vifork should be completed in three or four weeks, 
or within .9,ny specified time ; nor was the delay of such a nature as 
to warrant the inference that the vessel was detained because of the 
tarelessriess or négligence of libelants. Complaints of delay were 
fréquent, and some évidence was given tending to show that an in- 
sufificient number of workmen were employed at différent times in 
completing the repairs. The estimate of respondents' witnesses that 
there was an unreasonable delay of 50 days is not persuasive, al- 
though the work of repairing the barge mighf hâve been hurried. 
Giving considération to ail the évidence upon this- point a déduction 
of 20 lay days would seem proper and just. This would reduce 
libelants' charge for lay days from $4,416 to $3.312. 

The amount charged for labor, including gains and profits, is 
$9,882.82; the actual cost thereof, according to libelants' testimony, 
being $7,552.93. I think a profit of 20 per cent, is reasonable and 
just, and therefore the amount charged for labor is reduced from 
$9,882.82 to $9,063.51. 

Respondents claim that the profit and gain charged on an ex- 
penditure of $1,149.60 for certain materials, tools, etc., furnished, 
amounting to $556.20, is excessive and unreasonable. The proofs 
show that the libelant James Davidson sold the articles mentioned 
to the firm. There is no substantial reason for denying a reason- 
able profit to the seller of thèse materials, as well as to the libelants, 
who used them in making the repairs. ■ The libelant James David- 
son, on cross-examination, telstifies that a profit of 15 per cent, 
would not be excessive, and that he stood ready to accept such an 
estimate of profit. Undoubtedly he had in mind a clear net gain 
of 15 per cent, over and above ail expenditures. In estimating an 
allowance of gains and profits, regard must be had for the gênerai 
expense of maintaining the dry dock. I think $200 a proper dé- 
duction from the estirnate of gains and profits on thèse materials, 
making the allowance therefor the sum of $1,505.80. The amount 
of $50 is allowed for riggingbands, instead of $60, as charged, and 
$12 for pitch, instead of $20, as charged. The items enumerated in 
subdivision :.2d of respondents' brief, consisting of wedges, files, etc., 
charged at $144.85, are disallowed, as is also the charge of $15.53 
for hoisting line. The charges of $27.31 for Connecting pony en- 
gine, and $60 for jig sawing, are disallowed. The item of round 
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iron, at quantities charged, is reduced from $472.63 to $400. The 
item of spike is allowed at $400, instead of $486.40. 

The counterclaim of respondents remains to be briefly considered. 
The évidence falls short of establishing that there was an actual loss 
of earning capacity of the barge, nor does it sufficiently appear what 
her net earnings during the détention would probablv hâve been. 
The Conqueror, 166 U. S. 133, 17 Sup. Ct. 510, 41 L. Ed.'gST. Hence 
no offset as a resuit of détention is allowed. The charges for the 
various other items not mentioned herein are allowed. 

A summation of the évidence warrants the conclusion that the 
libelants are entitled to recover the sum of $16,936.77, with interest 
from April 1, 1D04, the time when the briefs herein should hâve 
been fîled with the court, together with the costs of the action. 



LANAHAN et al. v. JOHN KISSEL & SON. 
(Circuit Court, E. D. New York. February 24, 1905.) 

1. Tbade-Makks— Infrtngement— "Htjntbe Whiskey." 

Complainants and tlieir predecessor since 1860 hâve sold a brand of 
whiskey for which they adopted and used as a trade-mark the arbitrary 
Word "Hunter," and their product became widely known throughout the 
country as "Hunter Whiskey," and was the only whiskey known to the 
trade by that name, although the word "Hunter" was used by some other 
small dealers at various times, in combinatiou with other words, as the 
name of a whiskey haviqg a local market. Purchasers in bulk in some 
cases bottled the whiskey, using on the bottles white labels furnished by 
complainants, havlng thereon the words "Hunter Baltimore Rye Whis- 
key," with the name of the immédiate vender as bottier, and also a pic- 
ture of a uniformed man on horseback. Complainants also sold some 
of their product in bottles havlng a dark label with the word "Hunter," 
In white letters, eonsplcuously shown thereon, and a white médaillon in 
the center, containing the same picture. After 1900 défendants began 
the sale of whiskey in bottles havlng a white label, with the picture of a 
huntsman on foot, with dogs, thereon, and the words "White Label Hunter 
Whiskey, Bottled by," followed by their own name and address. Held, 
that such labels were an infrlngement of complainants' exclusive right 
of trade-mark In the word "Hunter," and were calculated and evidently 
designed to Induce the bellef on the part of purchasers that the whiskey 
was that of complainants, bottled by défendants. 

2. Same— Right to Injunction— Prévention of ïhreatbned Injuet. 

The infrlngement of a trade-mark impUes Injury, and, where it Is of 
such character as is calculated to deceive purchasers, the owner Is not 
bound to walt until injury has actually resulted, before he can malntain 
a suit for relief by injunction. 

In Equity. Suit to enjoin infrlngement of trade-mark. 

Wise & Lichtenstein (Morris S. Wise, of counsel), for complainants. 
Hess & Holstein (Charles A. Hess, of counsel), for défendant. 

THOMAS, District Judge. In 1860 one William Lanahan, the 
predecessor of the présent complainants, at Baltimore, Md., first adopted 
as a trade-mark the arbitrary word "Hunter" for the purpose of identi- 
fying and distinguishing whiskey made and sold by him. At that time 
and for some years thereafter such Lanahan and his successors sold 
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Euch whiskey in bulk, but purchasers, for the purpose of reselling, often 
bottled the liquor, and placed on the bottles white labels carrying in 

script type the words 

"Hunter 

"Baltimore Rye 

"Whiskey." 

Below thèse words, and between the word "trade" and the word 
"mark," was the picture of a uniformed man on horseback. Beneath 
the picture were either the words "Wm. Lanahan & Son, Baltimore, 
Md.," or the name and address of the immédiate vender — for instance, 
"Johnson & Ascher, 819 North Clark St., cor. Wisconsin St., Chicago. 

In the year 1894 the complainants, who had succeeded to ail former 
rights of the first Lanahan, began to sell whiskey in bottles, continuing 
also the sale in bulk, and attached to each bottle a label of the follow- 
ing description: A dark background, with a white medallion center, 
containing a horse with a uniformed rider, holding a hat in his right 
hand (the same picture shown on the white label), with the word "trade" 
at the left, and the word "mark" at the right thereof ; above the picture, 
in large white capital letters, the word "Hunter," and below the picture 
the words, in white capital letters, "Baltimore Rye Bottled by Wm. 
Lanahan & Son, Baltimore." The complainants continued to furnish 
the white label to their customers, which, when desired, was used by 
them for bottling whiskey purchased in bulk, and the complainants also 
supplied bottles for bar purposes carrying the word "Hunter." The 
complainants' whiskey in bottles and in bulk, as above described, has 
been sold generally throughout the United States, and has also been 
sold in Europe, Central America, and South America. It is proved that 
in the trade the complainants' whiskey only is known as "Hunter Whis- 
key," and that, when "Hunter Whiskey" is called for, the complainants' 
goods are intended and are supplied. There is évidence, making im- 
perfect proof, that whiskey has sorne sale in bottles bearing a dark 
label with a white medallion therein, showing a huntress on horseback ; 
the label bearing the words "Old Hunter Belle Rye, 17 Years," etc. It 
is alleged that it is bottled and sold by "The Consolidated Hopewell 
Co.," of Cincinnati ; but such company is of very récent formation, and 
apparently is unknown to the trade. There is no évidence that the 
complainants had knowledge of this brand until the évidence herein was 
taken. 

The évidence shows that V. E. Shields & Co., of Cincinnati, Ohio, 
bottle and sell, and hâve sold sinCe 1873, whiskey bearing the name 
"Hunter's Own." V. E. Shields & Co. on December 7, 1875, registered 
a trade-mark designated "Hunter's Own Bourbon," but the words 
"Hunter's Own" were used by Shields to designate both rye and bour- 
bon whiskey sold by them, whether in bottles or in bulk, and a bar dé- 
canter carrying such words was supplied to their customers. While 
Shields' sales hâve not been specifically located, yet they hâve been made 
to persons at several places in the United States ; the total thereof hav- 
ing been, as nearly as Mr. Shields ventured to estimate, "a thousand 
or two" cases, while complainants' sales of "Hunter Whiskey" in 1903 
reached 40,000 cases. 'The complainants had no knowledge of the 
Shields brand, except as this suit disclosed its existence. Indeed, Ot- 
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tenheimer, engaged in the liquor business since 1871, and Peebles, 
grocers, importers, and large dealers in wines, liquors, and whiskies, 
each located at Cincinnati, testified that he had never heard of the 
"Hunter's Own" brand. 

As early as 1870, whiskey was sold in bulk, and barrels were brand- 
ed "Hunter's Game," by D. P. Ely's Nephews, and later by their suc- 
cessor, Frank Seaman, and it is still sold in Brooklyn, N. Y., and to a 
slight extent elsewhere. About 200 barrels a year hâve been sold to 
small jobbers and retail dealers, and of late 80 per cent, of it in Brook- 
lyn. The business was disturbed, but not terminated, by Mr. Sea- 
man's bankruptcy in 1898. The complainants had no knovvledge of it, 
and it is not known to the trade as "Hunter Whiskey." 

The only other brand meriting discussion is that on which is printed, 
in white letters, "Whiskey Distilled by Louis Hunter 1870," with the 
Word "trade" at the left, and the word "mark" at the right, of the date. 
Below the date is this : 

"Harrison Co., Ky. Pure Rye. The Louis Hunter 1870 whiskey and per- 
taining labels and brand are our exclusive properties and wlll be legally de- 
fended agalnst ail Infringements. J. & A. Prieberg." 

It bas not been sold with the black label, with inscription in white let- 
ters, since 1901. It appears that in or after 1870 there was a distillery 
located in Harrison county, Ky., and that one Louis Hunter conducted 
it, and sold liquor in packages branded "Louis Hunter," and later the 
figures "1870" were added. The interest passed finally to one S. J. 
Craig in 1878, who operated the distillery to 1879 or 1880, when he 
ceased opérations. Thereafter Craig sold to others, who opened the 
distillery as the "Sharpe Distillery," and eliminated the name "Louis 
Hunter" from the distillery and its trade. Since about 1883, Frieberg, 
of Cincinnati, Ohio, has been selling whiskey, using the label "Louis 
Hunter 1870" as a trade-mark. This brand is not known as "Hunter 
Whiskey," and the goods are not sold generally, actively, or extensively. 
It appears that in 1900 one of the complainants first had knowledge 
of this brand, although complainants' agent in New York testified that 
he had seen the brand in Windows of dealers in three or four instances. 

The défendants recently began to use the word "Hunter" on their 
labels, and the complainants duly filed the présent bill. The ground 
of défendants' label is white, containing the picture of a huntsman and 
dogs, with the word "trade" at the left, and the word "mark" at the 
right, side thereof, and the words "Full Quart" at the lower corner of 
the picture. Above the picture are the words, "The Cream of ail 
Whiskies," in large black type, beneath which, in smaller black type, 
are the words "Absolutely Pure." Beneath the picture are the words : 

"White Label 

"HUNTER WHISKBÎ 

"Bottled By 

"John Kissel & Son 

"Brooklyn," 

— AU in black type. The words "Hunter Whiskey" are much larger 
and heavier than other parts of the inscription, and at once and primarily 
catch the eye and attention. The défendants solicited custom from the 
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trade by cards offering "White Label Hunter Whiskey," but the signa- 
ture was "John Kissel & Son, Brewers and Distillers, 169 Harrison 
Ave. cor. Wallabout St., Brooklyn, N. Y." In the circular was the fol- 
Jowing: "We guarantee prompt protection to customers against any 
intimidation." This language indicates either that the défendants were 
raising an issue, or that some one had raised an issue, concerning the 
label used. Défendants, by their labels, in effect, stated that they of- 
fered for sale "Hunter Whiskey Bottled by John Kissel & Son." There 
is but one "Hunter Whiskey" known to the trade, to wit, that of the 
complainants. Therefore the défendants' assurance is, in its effect, an 
offer of complainants' "Hunter Whiskey," bottled by the défendants. 
Such is the necessary interprétation of the language. Such thought 
was conveyed to the public. Starting with the thoroughly established 
fact that only one "Hunter Whiskey" is known, it follows that a person 
proffering "Hunter Whiskey" must be deemed to mean the only "Hunt- 
er Whiskey" of whose existence there was knowledge, and of whose 
existence there was in fact wide knowledge. This intention to offer 
complainants' "Hunter Whiskey" is not modified by the fact that the 
défendants' label states that it is "Bottled by John Kissel & Son," Such 
statement rather emphasized the assurance, because it was the custom 
of dealers in complainants' product to sell "Hunter Baltimore Rye Whis- 
key" purporting to be bottled by the complainants or by the person or 
firm bottling and offering it for sale. The defendaiits' statement that 
they bottled "Hunter Whiskey" merely classed them with the great 
number of persons who did the same thing. But the défendants placed 
above the words "Hunter Whiskey" the words "White Label." This 
does not qualify, but rather tends to accentuate, the statement that it 
is complainants' "Hunter Whiskey," because ail complainants' pur- 
chasers who bottie "Hunter Whiskey" bought in bulk use white labels. 
The letters on the complainants' black label are large and white, and, 
together with the white médaillon, are the striking éléments of the label. 
Thèse common and well-known facts the défendants, by design or by 
singular chance, hâve used of late to promote the sale of their own 
goods. Their statement then became as follows, in effect: "This is 
the 'White Label' Hunter Whiskey, which we bottie." Hence unwary 
persons, in a gênerai way associating white labels with "Hunter Whis- 
key," would be attracted by défendants' white label, and the assurance 
that it was in fact "White Label Hunter Whiskey," bottled by défend- 
ants. It is true that the défendants showed a hunter afoot, and not on 
horseback ; but the label conveyed to the mind of an observer the 
thought of a huntsman, which idea complainants' label also suggested. 
In varying forms, the pictures resuit in the same conception. A per- 
son of accurate knowledge and observation would detect the différences 
in the détails of the pictures. The gênerai or indiffèrent observer would 
quite probably often recall only that the genuine Hunter label dis- 
played the picture of a hunter. However that may be, the différences 
in the pictures would not suggestto the ordinary observer that the 
"Hunter Whiskey" bottled by défendants was not the complainants' 
product. The other words of commendation appearing on défendants' 
bottles would not distinguish to such person that complainants' article 
was not offered. 
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The fact seems to be that the complainants' wide and persistent ad- 
vertisements, the long-established famé resulting therefrom and from 
the use of their goods, had given their whiskey a certain name, to wit, 
"Hunter." Purchasers from complainants had further identified the 
goods by using white labels, or, if sold in original bottles, the large 
white letters and white médaillon, made more apparent on the black 
ground, had to some extent associated white labels with the goods. 
The défendants gathered ail thèse phenomena, known to the public more 
or less accurately, and used them on their own label to market their 
goods. Why did they sélect the words "Hunter Whiskey," if they did 
net seek to avail themselves of complainants' réputation? Why did 
they use white labels, unless they wished to suggest the white labels 
often used on complainants' goods? Why did they depict a hunter, 
unless they wished to avail themselves of such knovidedge as people 
possessed that a hunter was displayed on complainants' label. Of 
course, much that défendants did they had a right to do ; but, when 
ail they did is considered, in connection with the use of the word 
"Hunter," it is easily concluded that they intended to facilitate the sale 
of their goods by assimilating their description to that shown on com- 
plainants' label. 

It is concluded that complainants hâve a spécial property in the use 
of the word "Hunter" as a trade-mark, for the purposes for which they 
use it; that the défendants hâve infringed thereon; and that the de- 
fendants hâve designedly used such trade-mark for the purposes of 
unduly marketing their goods. It is true that there is no évidence 
that any spécifie person has been deceived. The object of injunctive 
relief is to prevent injury, threatened and probable to resuit, unless in- 
terrupted. Why should a person be required to stand by and see his 
property impaired, before he may stay the hand of the person seeking 
to ofïend? Actual injury may be the beat évidence of its own existence, 
but a person should not be compelled to abide the results of trespass 
for the purpose of obtaining évidence of its injurions efïects. Wrongs 
which are the probable resuit of given means should be prevented, not 
awaited. The infringement of the trade-mark implies injury. Such 
use as the défendants made of it shows that actionable injury would be 
the probable resuit of their conduct. 

It is urged that the complainants for a time countenanced an adver- 
tisement that their whiskey was pure rye whiskey, and 10 years old. 
Even so ; there is not proof that it was not ten years old, nor is there 
proof that it was not pure rye whiskey. The évidence seems to show 
that whiskey may be pure, although it is blended, and not distilled in 
the form in which it is sold. It is blended. But how ? What are 
the constituents ? This does not appear. The défendants, to avoid 
the conséquences, and to retain the benefits of their wrong, accuse the 
persons whom they hâve injured of fraud. They are bound to make 
proof of their accusation. It is considered that they hâve failed. 

As already stated, none of the persons, except the complainants, 
using the name "Hunter," sold an article that was known as "Hunter 
Whiskey." If a person inquired for "Hunter Whiskey," he would not 
hâve received "Louis Hunter 1870 Pure Rye," "Hunter's Own," 
"Hunter's Game," or "Old Hunter Belle Rye." Ail, unless, maybe. 
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the "Louis Hunter 1870 Pure Rye," had small sales, largely localized. 
The "Louis Hunter" existed. It tiad no broad popularity. If it went 
into many states, it had no such gênerai sale therein as to establish for 
it a gênerai réputation. If it should be judged by the tardy and scant 
sales testified to by some of défendants' witnesses, the demand for it 
was so slight as to be negligible. But the essential point is that it is 
not "Hunter Whiskey." If it is anything, it is "Louis Hunter 1870 
Pure Rye," and is so known. In any case, the existence of thèse brands 
does not impair the complainants' property in the word "Hunter," nor 
their right to protect it f rom défendants' encroachment. 
The complainants should hâve a decree pursuant to the above views. 



MAOKEL V. ROCHESTEE. 

(District Court, D. Montana. March 13, 1905.) 

No. IS. 

1. Bankruptct— Stat of Pending Suits— Action Based on Feaud. 

A bankrupt is not entitled to a stay of a pending suit against hlm, 
whlch Is based upon his alleged fraud, although the plaintiff In his com- 
plaint bas walved the tort and sued upon an Implled contract ; the claim 
sued on being one from which, If sustained, a discharge would not be a 
release. 

2. SaME— DiSCHAKGE— DEBTS NOT DiSCHAEGED. 

The liabllity of a bankrupt to the trustée of another bankrupt under 
Bankr. Act July 1, 1898, c. 541, § 70e, 30 Stat. 566 [U. S. Comp. St. 1901, 
p. 3452], for the value of property transferred to him by the latter while 
insolvent. In fraud of his creditors, Is one based upon his own fraud, 
from which he is not released by a discharge under section 17a(2), as 
amended in 1903, 32 Stat. 798 [U. S. Comp. St. Supp. 1903, p. 411], 

At Law. On motion for stay of proceedings. 
John A. Shelton, for plaintiff. 
M. P. Gilchrist, for défendant. 

HUNT, District Judge. On April 3, 1899, the plaintiff, as trustée 
in bankruptcy of the estate of F. A. Bartlett, a bankrupt, brought 
this action in this court against the défendant, Rochester, to recover 
judgment for $8,563 and interest. Plaintiff allèges that on P'e^ruary 
4, 1899, the said Bartlett then being insolvent and having ueen in- 
solvent for a long time prior thereto, and then contemplating the 
filing of a pétition in bankruptcy, fraudulently sold and transferred 
to the défendant, Rochester, a large stock of merchandise, which was 
ail the property owned by Bartlett not exempt from exécution ; that 
thereupon the said défendant, Rochester, took possession of the said 
stock, and converted the same to his own use, and that the value of 
same is in excess of the sum of $8,563 ; that the said pretended con- 
veyance was made with the intent and purpose upon the part of 
Bartlett willfully to delay and defraud his creditors, and that the 
défendant, Rochester, at the time of the said pretended conveyance, 
knew and had cause to believe that the said pretended conveyance 
was so made by the said Bartlett with such intent, and that the said 
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défendant, Rochester, did not pay a fair compensation for the stock, 
and he knew and had reasonable cause to believe that the said Bart- 
lett was insolvent ; that, since the défendant took possession of the 
stock as aforesaid, he has sold and disposed of the same, and has 
received a sum in excess of $8,563 therefor. The complaint then 
continues: "And plaintiff, now waiving the tort, allèges that the 
défendant is indebted to him on account of the goods, wares, and 
merchandise sold and delivered as aforesaid, converted by the said 
défendant, in the sum of $8,563." The défendant admits the bank- 
ruptcy of Bartlett, and admits the sale to him by Bartlett, but dé- 
nies that the value of the stock exceeded the sum of $C,344 ; dénies 
the allégations of intent to hinder, delay, and defraud creditors ; 
admits that he sold and disposed of part of the stock, but dénies 
that he received more than $6,344, which was a présent fair con- 
sidération of the property so purchased. 

This cause has been tried five times in this court, and has been 
appealed once to the Circuit Court of Appeals. 102 Fed. 314, 42 
C. C. A. 427 (decided May 14, 1900). At the call of the trial cal- 
endar at this term, the cause was set for trial on March 17. 
On February 37th, Rochester, the défendant, filed a motion for an 
order vacating the order for trial on March 17th, and for a stay, 
upon the foUowing grounds: First. That on October 15, 1904, he 
(Rochester) was adjudged a bankrupt in this court ; that 12 months 
hâve not elapsed since the date of said adjudication; that this de- 
fendant has not yet filed his pétition for discharge ; that said pétition 
has not been dismissed; that the question of his discharge has not 
been determined. Second. That the alleged claim upon which the 
action is founded would be released by a discharge in bankruptcy. 
Third. That this action was pending at the time that this pétition 
was filed in bankruptcy. Fourth. That the. action being founded 
upon a claim from which a discharge would be a release, défendant 
is entitled to a stay pending the resuit of the détermination of the 
question of the discharge of the bankrupt. 

The trustée had a choice of remédies — that is, a right to sue 
either in tort or in assumpsit — but by express waiver of the tort 
he has waived any damages for the conversion, and must rely upon 
a recovery for the value of the property converted. Am. & Eng. 
Ency. Law, vol. 15, p. 1111. A debt of a bankrupt may be proved 
and allowed against his estate, which is founded upon an open ac- 
count, or upon a contract, express or implied. Section 63a of the 
Bankrupt Act (Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3447]). Formerly it was held that the opération of a 
discharge in bankruptcy was determined by the élection of the 
créditer to sue in assumpsit or in case. But the Suprême Court, 
in the case of Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 

49 L. Ed. , decided that section 63a, defining provable debts, 

must be read in connection with section 17 (30 Stat. 550, 551 [U. 
S. Comp. St. 1901, p. 3428]), limiting the opération of discharges 
in which the provable character of claims for fraud in gênerai 
is recognized, by excepting from discharge claims for fraud which 
hâve been reduced to judgment, or which were committed by 
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the bankrupt while acting as an- officer or in a fiduciary capacity. 
The amendment of 1903 to section 17 (33 Stat. 798 [U' S. Comp. 
St. Supp. 1903, p. 411]), changed the nature of the debts included 
within the exceptions, by providing that a discharge in bankruptcy 
shall release the bankrupt from ail his provable debts except such 
as "(3) are liabilities for obtaining property by false pretenses or 
false représentations, * * * qj. ^4-) ^ygre created by his fraud, 
embezzlement or défalcation while acting as an officer." The différ- 
ence, proper to be noticed in the présent case, between the law as 
it stood prior to 1903 and as it is at présent, rests in this : Before 
the amendment of 1903 the bankrupt was released from ail provable 
debts except claims in actions for fraud or for obtaining property by 
false pretenses or false représentations, which had been reduced to 
judgment, while now the exception includes liabilities for obtaining 
property under false pretenses or false représentations ; that is to 
say, before the présent statute a bankrupt might hâve been released 
unless a provable debt for fraud, as specified in subdivision 2, was in 
judgment, while now he will not be released if the claim is merely 
upon a liability for fraud in obtaining property by false pretenses 
or false représentations, whether or not such liability is reduced to 
judgment. The Suprême Court has also decided that if a debt 
originates or is founded upon an open account, or upon a contract, 
express or implied, it is none the less provable, though the creditor 
may elect to laring his action in trover as for a fraudulent conver- 
sion, instead of in assumpsit for the balance due upon an open ac- 
count. 

"It certainly could not hâve been the intention of Congress to 
extend the opération of the discharge under section 17 to debts that 
were not provable under section 63a. It results from the construc- 
tion that we hâve given the latter section that ail debts originating 
upon an open account, or upon a contract, express or implied, are 
provable, though the plaintiff elect to bring his action for fraud." 
Crawford v. Burke, supra. That case, however, was one where the 
debt originated upon an open account or upon a contract, yet where 
an action in trover was instituted to recover damages for the willful 
and fraudulent conversion of certain reversionary interests of the 
plaintifï in shares of stock belonging to him ; and upon that premise 
the court held that, although the plaintifï might hâve sued in an 
action on contract, yet his élection to sue in tort did not deprive 
his debt of its provable character, and that therefore the plaintiff's 
claim against the défendant was discharged by the proceedings in 
bankruptcy. In Ames v. Moir, 138 U. S. 306, 11 Sup. Ct. 311, 34 L. 
Ed. 951, it was decided that fraud under the bankruptcy act, defin- 
ing debts from which the bankrupt could not be relieved by a dis- 
charge in bankruptcy, means positive fraud or fraud in fact, in- 
volving moral turpitude or intentional wrong. In that case Moir 
sued Ames to recover the value of certain wines taken. Ames 
pleaded that he was discharged by the District Court of the United 
States, sitting in bankruptcy, from ail debts and claims which by 
act of Congress might hâve been proved against his estate on the 
day when the pétition for adjudication was filed against him, except- 
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ing such debts, if any, as were not by said act excepted from the 
opération of the discharge in bankruptcy. The case was tried upon 
the question of whether or not the claim or debt was created by 
fraud. The Suprême Court reviewed the évidence, and sustained the 
judgment ; the court finding that the défendant was guilty of fraud in 
fact, and was not protected against the claim of the plaintifï by his dis- 
charge under the bankruptcy act. In Forsyth v. Vehmeyer, 177 U. S. 
177, 20 Sup. Ct. 623, 44 L. Ed. 723, an action was brought against For- 
syth in the state court of IlHnois upon a judgment in favor of Vehmeyer, 
which he had recovered against Forsyth. To the déclaration in the ac- 
tion upon this judgment the défendant pleaded a discharge in bank- 
ruptcy under the bankrupt act of 1867. Plaintifif replied to that plea that 
the debt mentioned in the judgment was created by fraud, and therefore 
was not discharged under the bankruptcy act. The original judg- 
ment was in favor of the plaintifï. The court, by Justice Peckham, 
held that, unless the judgment was recovered upon a debt created 
by fraud, the defendant's discharge in bankruptcy was a bar. It was 
contended that the original judgment was not recoverable in an ac- 
tion for fraud and deceit, and, even if it were, that the fraud proven 
was not that kind of fraud which was debarred from a discharge in 
bankruptcy. After reiterating the rule that the fraud complained of 
must be fraud in fact, involving moral turpitude or intended wrong, 
the court said: 

"Within this rnle as maintained by the court, there ean be no doubt that 
the défendant below was not discharged under the bankrupt act. A rep- 
résentation as to fact, made knowingly, falsely, and fraudulently for the 
purpose of obtaining money from another, and by meang of which such money 
is obtained, créâtes a debt by means of a fraud involving moral turpitude 
a ad intentional wrong. It is not necessary to enlarge upon the subject. 
It is so plainly a fraud of that description that its mère statement obtaius 
our ready assent The courts below were, therefore, right in denying to the 
défendant any benefit by reason of his discharge in bankruptcy." 

The very latest considération given by the Suprême Court, to the 
question of release by discharge where fraud is pleaded is in 
the case of Bullis v. O'Beirne, 195 U. S. 606 (decided De- 

cember 12, 1904) 25 Sup. Ct. 118, 49 L. Ed. . Bullis, having 

been discharged in bankruptcy which discharged provable debts, 
made application for the discharge and cancellation of certain judg- 
ments rendered against him in New York. The défendants in error, 
judgment creditors of Bullis, opposed this upon the ground that 
the judgments against Bullis were in an action for fraud, and were 
therefore not discharged under the bankrupt act. The Suprême 
Court of the state denied the application, and the Suprême Court of 
the United States affirmed this judgment. The action originally 
brought against Bullis charged false and fraudulent représentations 
in respect to certain lands, and agreements concerning the same, and 
that certain conveyances made were false and fraudulent. The com- 
plaint further prayed for spécifie performance, and for injunction and 
for gênerai relief. The Suprême Court commented upon the dif- 
férence under the bankrupt law of 1867, which provided that no 
debt created by fraud of the bankrupt should be discharged by pro- 
ceedings in bankruptcy, and the law of 1808, wherein it was provided 
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that, instead of exempting debts created by fraud from tlie opération 
of the discharge, only judgments in actions for fraud should be dis- 
charged. The court still adhered to the doctrine that the fraud re- 
ferred to must be positive fraud or fraud in fact, involving moral 
turpitude or intentional wrong, and not implied fraud, which may 
exist without any imputation of bad faith. But in examining into 
the foundation upon which a judgment rests under the act of 1898, 
the court said : 

"We think a correct interprétation of tlie law does not require a close 
examination into the (orm of the action to détermine whether it Is technical- 
ly one ex delicto or otherwlse, but the real question Is, was the relief granted 
in the judgment based upon actual, as distingulshed from constructive, fraud 
of the baukrupt? If the judgment Is thus founded, whatever the form of 
the action, it is the intent and purpose of the law that the bankrupt shall 
not be discharged from It, but shall stiU rest under its obligation so far as 
the bankrupt law is concerned." 

If, therefore, it is proper for the court to look into the foundation 
of a judgment, whatever the form of the action may be, to the 
end that the intent and purpose of the law shall be fulfîlled, with 
much greater force it would seem to be the duty of the court to 
overlook the technical form of action in deciding the real question 
whether the debt is one resting on a liability for obtaining property 
by false pretenses or false représentations, or one created by actual 
fraud of the bankrupt. If the debt is such a Hability, and has been 
created by actual fraud, the bankrupt shall not be discharged from 
it ; but shall still rest under its obligation so far as the bankrupt law 
is concerned. My interprétation of this language of Justice Day is 
that althoûgh the trustée in this action has waived the damages for 
conversion, and sued for the value of the property, yet, upon the 
face of the complaint, the debt sued for and stated to be due was 
created by the actual fraud of the bankrupt in entering into an ar- 
rangement with Bartlett for the transfer, by a pretended conveyance, 
of ail Bartlett's property, with intent wrongfully to hinder, delay, and 
defraud the creditors of Bartlett, and for a considération which the 
défendant knew; was not suiîicient ; he well knowing ail the while 
that Bartlett was insolvent and contemplating bankruptcy. The 
courts are not precluded from inquirixig into how a debt was created, 
althoûgh a trustée may waive the damages and rely on the con- 
version. Brandenburg on Bankruptcy, § 433. 

It follows, therefore, that the plaintifif may maintain this action 
at this time, the suit not being one founded upon a provable claim, 
from which the discharge would be a release, and which should be 
stayed until after the adjudication or dismissal of the bankrupt's 
pétition. 

Motion for stay denîed. 
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O'MALLEY V. TIMES PUB. CO. et al. 

(Circuit Court, E. D. Pennsylvania. March 16, 1905.) 

No. 24. 

Motions— Rttle to Show Cause— Sufficiency of Motion Papees. 

Under the Pennsylvania practice, an affidavit flled as tlie foun dation 
(or a rule to show cause stiould contaiu concise averments of ail the neces- 
sary facts to make a prima facie case for the relief sought. 

At Law. On rule to show cause. 

Myles Higgins and Ambrose Higgins, for plaintiff. 

D. Stuart Robinson, for défendants. 

HOLLAND, District Judge. Suit in this case was brought by 
O'MalIey against the Times Publishing Company and others for 
libel. After the running of the statute of Hmitation, it was discov- 
ered that the newspaper known as the Philadelphia Times, which 
had published the Hbel, was owned and published by the Philadel- 
phia Times Company. The plaintiff, now that the statute of limi- 
tations bars his right to bring a new suit, asks the court to permit 
him to amend the record by substituting the Philadelphia Tknes 
Company for the Times Publishing Company. The paper filed up- 
on which this rule was granted was an afïidavit of Abram B. Mey- 
ers, deputy United States marshal, in which he states that "he did 
on the sixth day of April, 1903, serve the writ of summons issued 
in above case upon the Times Publishing Company by handing a 
true and attested copy thereof to George W. Ochs, who then and 
there stated that he was vice président of said company; * * * 
that the service was intended to be upon the officers of the cor- 
poration owning and publishing the newspaper known as the Phil- 
adelphia Times." In addition to this, there was an ex parte affi- 
davit, which gives very little more information than the affidavit 
upon which the rule was granted. Being ex parte, however, it can- 
not be considered, as it is objected to by counsel for the Philadelphia 
Times Company. At the argument on this rule, counsel for the 
plaintifï stated that George W. Ochs, upon whom service of thi 
summons was made, is not vice président of the Times Publishing 
Company, but is vice président of the Philadelphia Times Company, 
the owner of the Philadelphia Times newspaper at the time the 
libel was published. Other facts were stated showing how the mis- 
take occurred, and an accounting for the delay in the discovery of 
the mistake. Thèse statements, however, were not assented to by 
the opposing counsel, who insisted that they should be establishec! 
by dépositions. It is further to be noted that none of thèse facts 
upon which counsel for the plaintifï relied to authorize the court to 
allow this amendment were stated in the affidavit upon which the 
rule was granted. 

In the practice in Pennsylvania in regard to that class of rules 
which require an allocatur, the ground must be laid in the affidavit 
Setting forth facts upon which relief is sought. The affidavit or 
pétition, being the foundation of the rule, should contain concise 
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averments of ail the necessary facts to make a prima facie title to 
the relief sought, but it need not in ordinary cases do more. Il is 
not, therefore, necessary in gênerai to go into ail the facts with the 
same détail as would be required in a déposition, but it will always 
be safer to err on the side of fullness, rather than to run the risk 
of failing by the omission of a point which may turn out to be ma- 
terial. Mitchell on Motion and Rules, p. 19. In this case it will 
be noted that the amendment is urged upon the ground that the 
proper corporation, to wit, the Philadelphia Times Company, was 
served through its vice président, George W. Ochs; but there is 
nothing in the affîdavit filed, upon which the rule was granted, to 
show that George W. Ochs is the vice président of the corporation 
intended to be served, but, on the other hand, the affidavit states 
that he represented himself to be the vice président of the Times 
Publishing Company when the ofificer served the writ upon him, and 
there is nothing in the case to establish the contrary, so that, as 
the record. now stands, it shows that the vice président of the Times 
Publishing Company was served. If, as claimed, however, George 
W. Ochs is not vice président of the company named in the suit, 
but is vice président of the Philadelphia Times Company, and it 
was the intention of the plaintifï to sue that company, and it did 
serve notice upon its vice président, thèse facts, together with those 
stated at the argument, should be properly put in issue, and, if 
denied, supported by dépositions. 

The order of the court, therefore, is that the plaintifï shall hâve 
10 days from this date to amend his pétition or affidavit in accord- 
ance with this opinion. 



In re LADUE TAXE MFG. CO. 

(District Court, W. D. New îoirk. January 21, 1905.) 

No. 1,652. 

1. Bankruptct-^Peovablb Debts— Contract for Commissions. 

A contract between a bankrupt. mercantile company and a sales agent 
construed, and heîd to entitle the agent to commissions on orders ob- 
tained by him which were accepted and fllled by the company, but not 
on orders which, for suffleient reason, were not accepted or were canceled 
by the buyers. 

2. Same— Evidence— Unatithenticated Letteès. 

On the hearing of a claim against a bankrupt estate for commissions 
on orders for goods obtained by the clalmant as sales agent for the bank- 
rupt, letters received by the trustée, purporting to hâve been written 
by customers from whbm the clalmant had taken orders, are not admissi- 
ble to prove a cahcellation of such orders, without proof of their au- 
thentlclty. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 1648- 
1652.] .. 

In Bankruptcy. On review of referee's décision on contested 
claim. 

William F. Wierling, for claimant.. 

Baker & Sçhwartz (Thomas G. Bui^ke, of çpunsel),for trustée. 
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HAZEL, District Judge. The claim filed herein by Christian E. 
Geiger, amounting to $3,264.23, is for commissions alleged to hâve 
been earned as sales agent for the bankrupt, a mercantile corpora- 
tion. Objections to tlie allowance thereof were interposée by tlie 
trustée. The référée, after hearing the évidence, allowed the daim 
at $51.40. Upon the hearing the claimant had the affirmative of the 
issue. He proved that he had procured for the bankrupt a large 
number of orders for merchandise to be delivered at a future time, 
but he failed to satisfactorily establish the amount of commissions 
actually earned, or the amount of money received by him to apply 
thereon, prior to December 31, 1903. The testimony of the claimant 
that the bankrupt was indebted to him in the sum of $600, commis- 
sions earned between September 6, 1901, and June, 1902, and the 
further sums of $1,000 for the year ending June, 1903, and $1,300 
for the period between said last-mentioned date and September 25, 
1903, is indefinite, vague, and uncertain. The arrangement between 
Mr. Tate, gênerai manager of the bankrupt, and Geiger, was that 
commissions should be earned upon ail orders accepted and filled 
by shipment, and not merely upon orders obtained. Such an ar- 
rangement between the parties must be fairly interpreted, and the 
employer has no right to arbitrarily reject orders obtained in good 
faith. Taylor v. Enoch Morgan Sons Co., 124 N. Y. 188, 26 N. E. 
314. The claim is interposed on an erroneous assumption that the 
commissions were earned when orders were obtained by the sales 
agent and turned over to his principal, instead of on ail goods sold 
and shipped. The contract, as interpreted by the référée, undoubt- 
edly expressed the intention of the parties, and hence I agrée in 
his conclusion respecting the same. 

After the fîling of the pétition in bankruptcy, various customers 
canceled orders amounting to $5,336.28. It is quite possible, had 
bankruptcy not intervened, that, with the exception of those of 
Geddes & Bennett, McClean, Bowman & Co., Harry L. White, and 
John Brash & Co., ail such orders would hâve been filled, and the 
commissions earned by the sales agent. The burden was undoubt- 
«dly upon the trustée to show which orders were not finally shipped, 
and, if there was a justifiable cancellation thereof, to establish that 
fact,; otherwise the claimant was entitled to commissions on such 
sales. The évidence in support of certain cancellations was improp- 
erly received. The record shows that about seven letters written 
and mailéd to the trustée in bankruptcy by customerS canceling or- 
ders for merchandise previously given were received in évidence 
over claimant's objection to their introduction, without any proof 
of their genuineness. The mère fact that they were received by the 
trustée in the manner indicated, without prOof of their authenticity 
(they not being strictly part of the transaction between claimant and 
the bankrupt), does not establish their contents. Greenleàf on Evi- 
dence, vol: 1, § 575 (16th Ed.) vol. 9, Amer. & Eng. Ency. of Law, 
898; Hildretli v. Shepard, 65 Barb. 265. Thèse orders were from re- 
sponsible parties, and undoubtedly were acceptable ta the bankrupt. 
The suggestion that Geiger notified the writers of the letters or 
some of them of the bankruptcy, and suggested cancellation of their 
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orders, would, if true, hâve weight^ aild would perhaps warrant their 
réception without otiier évidence of the signatures or authorship. 
But the suggestion mentioned is not borne out by the proofs. Ad- 
mittedly, Geiger notified his customers, some of whom had previousîy 
given him orders as sales agent of the bankrupt, that bankruptcy 
proceedings had been instituted, but I am unable to infer from the 
showing that he invited cancellations of any of the orders. No 
claim is made for commissions upon merchandise sold to such cus- 
tomers who afterward elected to place their orders elsewhere. In 
the circumstances, the claimant is entitled to recover commissions 
claimed to be due from the: bankrupt on the following orders, in 
addition to those enumerated by the référée: Robinson & Co., J. 
A. Borland, Sarah A. Herrick, Jennie E. Zimmerman, and William 
Windhorst. 

It was conceded at the argument that claimant is entitled to a fur- 
ther sum of $80.16, on account of an additional 2^ per cent, commis- 
sion on certain orders which apparently the référée overlooked. The 
claim is allowed at $465.75. 



HBLMRATH v. UNITED STATES. 

(Circuit Court, S. D. New York. December 21, 1904.) 

No. 3,626. 

1. OusTOMS DuTiES— Protest— Stjfficienct. 

An importer protested against the payment of duty on 99 skins, classl- 
fled aa hides, In regard to whlcli he stated in his protest, "each of whlch 
weighs under 12 pounds ; and looking to you for the refund of duty on 
thèse 99 skins I remain," etc. It appeared that 12 pounds is the divld- 
ing Une between hides and skins, and that paragraph 664 of the Free 
List, Tarife Act July 24, 1897, c. 11, § 2, 30 Stat. 201 [U. S. Oomp. St. 
1901, p. 1688], is the only paragraph authorizlng the admission of such 
skins free of duty. Held, that the protest was sufScient under section 14, 
Cuatoms Administrative Act June 10, 1890, c. 407, 26 Stat. 137 [U. S. 
Oomp. St. 1901, p. 1933], requiring that protests shall point out "distinctly 
and specifically" the grounds of the importer's objections to the assess- 
ment of duty. 

2. Same— Evidence— SumciENCY. 

Where importations of hides and skins, mlxed together, were sorted 
by experienced men, who determined whether they were under or over 
12 pounds, the dlviding Une between hides and skins, by handling alone,. 
exeept with doubtful pièces* on which they used the scales, and it ap- 
peared that thé pièces consider©d by them to be skins were treated a» 
such, being sold on that basis, held, ttiat the évidence of thèse facts justi- 
fied a finding that such pièces wère actually skins, and not hides. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

This case relates to three décisions of the Board of General Apprais- 
ers, which afïirmed the assessment of duty by the collector of customs 
at the port of New York on merchandise imported by W. Helmrath. 
Among the issues raised was the question of whether tiie protests were 
sufficient under section 14, Customs Administrative Act June 10, 1890, 
c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], requiring that 
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protests shall set forth "distinctly and specifically" the grounds of the 
importer's objections to the assessment of duty. 

J. Stuart Tompkins, for importer. 
ÎD. Frank Lloyd, Asst U. S. Atty, 

•PLATT, District Judge. The merchandise in question consists of 
dried calfskins, imported from South America at the port of New York, 
which were assessed for duty at 15 per cent, ad valorem, under para- 
graph 437 of the Tariff Act of July 34, 1897, c. 11, § 1, Schedule N, 
30 Stat. 19g [U. S. Comp. St. 1901, p. 1676], the material part of 
which reads: 

"437. Hldes of cattle, raw or uncured, whether dry salted or plckled, fifteen 
per cent ad valorem." 

The importer claims that certain pf the pièces in question were skins, 
as disting:uished from hides, and that he was therefore entitled to a 
refund of the duty paid on the skins. 

The protest filed in connection with one of the invoices serves to raise 
the first question at issue, since they were ail alike so far as the spé- 
cifie cause of complaint is concerned, which protest is as foUows : 

"I herewith protest against the liquidation of my entry of hides and skins 
Ex. S. S. Alêne, èntered June 3rd, 1903, Entry No. 111,033, marked as follows: 
'P. R. 1,343 Pièces, D 600 Pièces.' As per city weighmaster's return, whose 
affidavit I herewith attach, the above P. R. contains 89 skins, and D 10 skins, 
each of which weighs under 12 pounds ; and looking to you for the refund of 
duty on thèse 99 skins I remain," etc. 

Therè is only one paragraph in the free list which could apply to 
skins, and which would sanction the refund of duty demanded by the 
protestant, and that is paragraph 664, § 2, 30 Stat. 201 [U. S. Comp. St. 
1901, p. 1688], which reads: 

"Skins of ail klnds, raw (except sheep skins with the wool on) and hides 
not speclally provided for in thls act." 

It was known by everybody concerned that the line of démarcation 
between hides and skins had been placed at the 12-pound weight, and 
the collector could not hâve been in doubt as to what the importer meant. 
The protest is amply sufficient under the décisions. 

Much testimony was taken before the General Appraisers which re- 
lates to separate invoices, each containing both hides and skins, and 
upon that testimony and the other papers in the case the General Ap- 
praisers made three separate décisions, which are found in the record 
as Exhibits P, Q, and R. While criticising the protests, they do, how- 
ever, undertake to décide the question upon its merits. In Exhibit 
P they say : 

"We flnd that there is no évidence before us to enstain the clalm that each 
skin weighed less than twelve poilnds, and therefore, regardless of the form 
of the protests, they are overruled." 

în Exhibit Q they say : 

"We hâve no sufficient proof tb justlfy a flnding that any of the alleged 
skins weighed lésa than twelve pounds. It appears that the eounting, sépara- 
tion and welghing of the hides and alleged skins was done by city weighers 
in block, and not separately, The weighers claim to be able, by reason of «sx- 
135 F.— 58 



914: 135 FEDEBAL, REPOKTEK. 

perience, to te]l by examlnation whether a skln weighed over or under twelvo 
pounds, and their sworn certificatea of return of the weighing, although there 
had been no sépara te weighing of the skins, aet forth that each of the alleged 
sklns weighed less than twelve pounds. • We are net satisfled with suçlj.proof, 
and think the protestant bas failed to furuish sufflcient évidence that any of 
the sklns weighed less than twelve pounds." 

And in Exhibit R they say : /? 

"The weighing of the hldes and skins was done by clty weigheps in block, 
and not separately. Mère handiing, and, as a resuit thereof, estimating the 
weight of the alleged skins, in the absence of separate weighingi is insuffi- 
cient." 

The rule of law is plain, as laid down by the Circuit Court of Ap- 
peals, that a finding of fact by the Board of General Appraisers is not 
conclusive upon this court, and should not be follovsfed "where such 
finding is contrary to the weight of évidence." In re Van Blanken- 
steyn, 56 Fed. 474, 477, 5 C. C. A. 579 ; Apgar v. U. S.', 78 Fed. 332, 
334, 24 C. C. A. 113. A somewhat careful examination of the testi- 
mony establishes thèse facts: (1) In each consignment the hides and 
skins wereall handled, the skins being thrown in a pile by themselves, 
and, if there was any doubt as to the 12-pound limit in the mind of the 
weigher, the scales were used upon the doubtful pièce. The weighers 
were experienced men. (3) The skins did not avérage oyèr 10 pounds, 
and it is impossible to conceive that any serious mistakés were made. 
The pièces thrown ouf and treated as skins were sold in the -trade based 
upon thèse weights, and none were returned on account of error. The 
same is true of the hides. The testimôny satisfies me that, trifling 
accidents excepted, eachskin weighed under 13 pçund^. If a single 
skin did happen to run atrifie over weight, I see no rèason why the 
protestant should not , hâve the advantage, and the government be 
bound to accept the well-known itriaxim ôf the law, "De minimis non 
curât lex." ,, ■ ; 

The prétests apply, as I understand.it, to 439 pièces,, for which the 
refund as skins is claimed. To this extent the décision of the Board of 
General Appraisers is reversed. 



' BRODIB V. UNITED STATES. ^ 

(Circuit Court, S. D. New. York. December IÇ,, 1904.') 

. j ;m b .'V No.' 3,126. : ..... ■ ^ii : :■ • 

CrSTOMS DUTIES-^CLÀ.fesiPieA:*ION— ORîs+AMENTAt FEATHEhSl ' 

Crude «strièh feathers, wîii'ch in-thàt cdnâ:iti6n are ilèver used for' ornà- 
mental purposes^ but need to be dressed and otherwise manufaçturèd 
before; Ijecomipg suitablç j^or such use, are; dutiable as, "feathers • *; >♦ 
crude," and nit ^s "oroàmiental feathers," ùnder paragraph 425, Tariffl 
Act July 24, Î897, c.'ii,' §' 1, SchedUle N, 30. Stat, 191 [U. S. Comp. m,., 
1901, p. 1675]. ' 

On Application for Review of a Décision of the Board of United 

States General Appraisers, . ■ ''■■'■'-■- 

The décision below affirnied the assessment of duty by the . collecter 
of Gustomsiat the port of New York on merchandise importéd by H. 
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W. Brodie. Note Silva v. United States (C. C.) 127 Fed. 781, and 
Spero V. United States (C. C.) infra. 

William B. Coughtry, for importer. 
Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question consists of 
crude ostrich feathers, which were assessed as "ornamental feathers," 
at 50 per cent, ad valorem, under paragraph 425 of the Tariff Act of 
Tuly 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 191 [U. S. Comp. St. 
Î901, p'. 1675], and are claimed by the importera to be dutiable 
only at the rate of 15 per cent, ad valorem, under the first provision of 
said paragraph, for "feathers of ail kinds * * * crude or not 
dressed, colored, or othervvise advanced or manufactured in any man- 
ner." The undisputed évidence is that ostrich feathers in their crude 
condition are never used for ornamental purposes. They hâve to be 
dresséd and otherwise manufactured before they are suitable for such 
use, or become in any sensé ornamental feathers. I am clearly of opin- 
ion that the condition, and not the use of the feather, governs its 
classification under said paragraph 425, and that the inclusion of "or- 
namental feathers" at the rate of 50 per cent, in the latter pari of said 
paragraph, as well as its association therein with other enumerated arti- 
cles, ail of which are self-evidently wholly or partly manufactured, 
indicates that only such "ornamental feathers" as hâve been "dressed. 
colored, or otherwise advanced or manufactured in any manner" are 
properly dutiable at said rate of 50 per cent, ad valorem. Crude 
feathers of ail kinds are dutiable at 15 per cent, ad valorem. The word 
"ornamental," as it appears in said paragraph, applies not only to feath- 
ers, but to fruits, grains, leaves, flowers, and stems as well. It is diffi- 
cult to perceive why that word should be given a différent significance 
when applied to a natural feather, just as it is plucked or clipped from 
the bird (elsewhere provided for in paragraph 425 among "feathers of 
ail kinds, crude"), than when applied to a natural flower, just as 
plucked or clipped from the bush (elsewhere provided for in paragraph 
261, Schedule G, 30 Stat. 170 [U. S. Comp. St. 1901, p. 1650] among 
"natural flowers of ail kinds, fresh") yet no one would be likely to seri- 
ously contend that paragraph 425 is intended to cover natural flowers, 
although they are generally used for ornamental purposes. 

The décision of the Board of General Appraisers is reversed. 



SPERO V. UNITED STATES. 

(Circuit Court, S. D. New York. December 16, 1904.) 

No. 3,494. 

CusTOMS DuTiES— Classification— Ceude Oenamental Feathees— Condoe 

AND EAGLE QUILLS. 

Held, that certain» eagie and condor qullls, which are ornamental 
feathers, but are in a crude state, and require further treatment before 
becoming suitable for ornamental purposes, are dutiable as crude feath- 
ers, and not as ornamental feathers, uiider paragraph 423, Tariff Act 
July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 191 [U. S. Comp. St. 1901, 
p. 1675]. 
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On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision In question (G. A. 5,540, T. D. 24,910) aflBrmed the assessment 
ot duty by the collector of customs at the port of New Torlt on merchandise 
Imported by David Spero. 

This case relates to certain feathers Imported into the port of New York 
by David Spero, conslstlng of crude eagle and condor qullls, whlch are orna- 
mental in character, but requlre to be cleaned, dressed, etc., before belng suit- 
able for ornamental purposes. They were classlfied as ornamental feathers, 
under paragraph 425, ïarlfC Act July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 
391 [U, S. Comp. St. 1901, p. 1675], and were elaimed by the importer to be 
dutiable as crude feathers, under the same paragraph. Thls contention was 
overruled by the Board of General Appraisers. G. A. 5,540, T. D. 24,910. 

Frederick W. Brooks, for importers. 
Charles Duane Baker, Asst. U. S. Atty. 

PLATT, District Judge. The same principles are applicable to this 
case as those set forth in my opinion filed on this date in the cas2 of H.; 
W. Brodie v. United States (suit No. 3,726) 135 Fed. 914. , 

The décision of the Board of General Appraisers herein is according- 
ly reversed. 



FRITZ & LA RUE v. UNITED STATES. 

iW. & J, SLOANE V. UNITED STATES. 

(Circuit Court, S. D. New York. December 19, lOOé.) ■ 

Nos. 3,614, 3,615. 

Customs DuKes— Measueemént— Sblvage of Rugs. 

In aseesslng the duty "per square foot" provided fdPTugs In paragraph 
379, Tarife Act July 24,; 1897, e. 11, § 1, Schedule K, 30 Stat 185 [U. S. 
Comp. St. 1901, p. 1668], held, as to certain oriental rugs havlng a pile 
and a selvage, that the entire area of the rtig, includlng the selvage, should 
be œeaf ured. In ascertaining the number of square feet 

On Application for Review of a Décision of.tlie Board of United) 
States Geîieral Appraisers. " . 

For décision below, see G. A. 5,711, T. D. 25,384, which affirmed the 
assessment of duty on merchandise imported at the port of New, York' 
by Fritz & L,a Rue and W. & J. Sloane. 

Albert Comstock, for importers. 
Henry A. Wise, Asst. U. S. Atty. 

PLATT, District Judge. The importations in question consist oï 
oriental rugs, which were assessed for duty under paragraph 379 of 
the tariff act of July 24, 1897, c. H, § 1, Schedule K, 30 Stat. 185 [U. 
S. Comp. St. 1901, p. 1668], which reads as follows: 

"Par. 379. Carpets of every description, woven whole for rooms, and oriental, 
Berlin, Aubusson, Axminster and simllar rugs, ten cents per square foot and 
in addition thereto, forty per centum ad valorem." 

In making the estimate of duty upon the basis of measurement, the 
collector included not only the pile-fabric portion, but also the selvage 
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of the rugs. The impiorters claim that in making this measurement tlie 
selvage should hâve been excluded frotn the square-foot measurement. 
But they admit that in making the measurement the extra salvage be- 
yond the pile on the sides may be counted, and say further that some 
selvage must be left on the ends of the rug in order tliat it shall not 
ravel. If a certain addition on the sides and ends of the importation 
Etill permits the entire article to answer the définitions for rugs, it is 
not easy to perceive how the addition of a few extra inches to the 
selvage on the ends can change the way in which the définition should 
be interpreted. It is not believed that the testimony bearing upon the 
custom of the trade in this regard aiïects the plain meaning of the lan- 
guage of paragraph 379. The only remedy for the importers' troubles 
is to take care that as little as possible of what they term useless and 
extra length shall be présent in the imported articles. 
,The décision of the Board of General Appraisers is affirmed. 



E. H. BAILET & CO. V. UNITED STATES. 

(Circuit Court, E. D. Pennsylvania- March 15, 1905.) 

No. 18. 

OtrsTOMS DirriEs— Classification— Metai, Buckles— Slippeb Oenamknts— 
Jewelrt. 

Held, that certain Blldes or buckles, made of steel or a base métal, some 
ornamented with rhlnestoneg and some colored in imitation of precious 
metals, and used in ornamentlng slippers, are not withln the provision 
In paragraph 434, Tarife Act July 24, 1897, c. II, § 1, Schedule N, 30 Stat. 
192 [U. S. Comp. St. 1901, p. 1676], for "articles commouly known as 
jexvelry," but are dutSable as manufactures of métal, not specially pro- 
vided for, unrlor paragraph 193 of said act, Schedule C, 30 Stat 167 [U. S. 
Comp. St. 1901, p. 1645]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below related to merchandise imported by E. H. Bailey 
& Co. at the port of Philadelphia, and, following a previous décision 
of the board on the same subject (In re Stern, G. A. 4,306, T. D. 
20,298), affirmed the assessment of duty by the collecter of customs at 
that port. 

Hatch, Keener & Clute, for petitioners. 

Wm. M. Stewart, Jr., and J. Whitaker Thompson, for the United 

States. 

J. B. McPHERSON, District Judge. The articles in question are 
slides or buckles made of eut steel, or a base métal, some ornamented 
with rhinestones, and some colored in imitation of gold or silver. They 
were imported in 1899, 1900, and 1901, to be used, and werc in fact 
used, in th-e manufacture of slippers, partly to cover certain imperfec- 
tions in the making, and partly as ornaments, and are not adapted for 
any other use. The collector classified them under paragraph 434 
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of the act of July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 192 [U. S. 
Comp. St. 1901, p. 1676], which imposes duty as follows: 

"Articles commonly known as jewelry, and parts tliereof, finislied, or un- 
flnished, not speelally provided for in thls act, including preclous stoues, 
set, pearis, set or strung, and cameos In f rames, slxty per eentum ad valorem." 

The importers protested that the duty should hâve been imposed iin- 
der paragraph 193, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901, 
p. 1645], which levies a duty of 45 per eentum ad valorem upon — 

"Articles or wares, not specially provided for lu this act, composed wholly, 
or In part, of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, plati- 
num, aluœinum, or other métal, and whetber partly or wholly manufactured." 

The Boàrd of General Appraisers sustained the collector upon the 
authority of G. A. 4,306, and the partial affirmance of that décision by 
the Circuit Court for the Southern District of New York in Bader v. 
United States (C. C.) 116 Fed. 541, saying: 

"We find from an Inspection of the samples and the record that this mer- 
chandise Is identical in character with that passed upon by the board in G. 
A. 4,306 (T. D. 20,298), which décision, upon appeal, was affirmed by the Cir- 
cuit Court for the Southern District of New York." 

I am unable to agrée with this finding of fact. The samples that 
were offered in évidence in Bader's Case are before me, and it seems 
clear to my mind that they differ materially from the articles in question 
in the présent case. Not much testimony has been offered, but what 
there is tends toward the same conclusion. In my opinion, inspection 
of the articles is ail that is needed to satisfy the mind with approximate 
certainty that they are not "commonly loaown as jewelry." They 
would, I think, be more properly described as millinery goods, trim- 
mings, or findings. 

The décision of the Board must be reversed. 



MENZEL & 00. V. UNITED STATES. MEYER & LANGE v. SAME. 

WEBER V. SAME. 

(Circuit Court, S. D. New York. December 14, 1004.) 

Nos. 3,636, 3,637, and 3,638, 

CusTOMS DuTiES— Classification— FisH Koe— Caviar— Similitude. 

Fish roe, or caviar, in tin packages, is, by yirtue of the similitude 
clause in section 7, Tarifl Act July 24, 1897, e. 11, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693], dutiable at the rate applicable to fish in tlu 
packages, enumerated in paragraph 258 of said act, § 1, Schedule G, 30 
Stat. 171 [U. S. Comp. St. 1903, p. 1650], which article it resembles lu 
quality, texture, and use, especially use, within the meaning of said 
section. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The décisions in question affirmed the assessment of duty by the col- 
lector of customs at the port of New York on merchahdise imported by 
Menzel & Co., Meyer & Lange, and Jules Weber. Note G. A. 5,424, 
T. D. 24,682. 
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Albert H. Washburn, for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The marchandise in question consists of 
caviar, the roe of the sturgeon. It was assessed for duty by the col- 
lector of customs under paragraph 258 of the tarifï act of July 34, 
1897, c. 11, § 1, Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 
1650], as "fish, in tin packages." The importers protested against said 
classification and assessment, and claimed the merchandise to be prop- 
erly dutiable, under the provisions of section 6 of said act (30 Stat. 
205 [U. S. Comp. St. 1901, p. 1693]), as a nonenumerated manufac- 
tured article. The board of gênerai appraisers overruled the protest 
of the importers, holding the merchandise to be dutiable, either directly 
or by similitude, as fish, under said paragraph 258 and section 7, 30 
Stat.' 205 [U. S. Comp. St. 1901, p. 1693]. 

I do not agrée with the board of appraisers on the proposition that 
this caviar is fish, but think, under the similitude clause, that, since 
it is so near fish in quality, texture, and the use to which it may be 
applied (especially the use), that provision should control. 

The décision of the board is therefore affirmed. 



HERZOG V. UNITED STATES. 

fCircuit Court, S. D. New York. December 13, 1904.) 

No. 3,495, 

Customs Duties— Classification — Shoe Labels. 

The provisiion in paragraph 320, Tarife Act July 24, 1897, C. 11, § 1, 
Schedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1661], for "labels for 
garments or other articles, composed of Cotton," does not inelude strips 
of cotton containing certain words woven therein in silk, which are in- 
tended, when properly eut, tp be attaehed t^ the top of shoes. SucU articles 
are dutiable as manufactures of cotton, ùnder paragraph 322 of said act, 
30 Stat. 179 [U. S. Comp. St. 1901, p. 1661.] 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision under review see G. A. 5,553, T. D. 24,939, which af- 
firmed the assessment of duty on merchandise imported at the port of 
New York by A. Herzog. 

Frederick W. Brooks, for importer. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The importations in question were classi- 
fied for duty under the provisions of paragraph 320 of the tarifï act of 
July 24, 1897, c. 11, § 1, Schedule I, 30 Stat. 179 [U. S. Comp. St. 
1901, p. 1661], as "labels, for garments or other articles, composed of 
cotton or other vegetable fiber, fifty cents per pound and thirty per 
centum ad valorem." The importer protested, claiming the same to be 
properly dutiable at 45 per cent, ad valorem, under the provisions of 
paragraph 322 of the same act, as "manufactures of cotton not specially 
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provided for." In Worthington v. Robbins, 139 U. S. 337, 11 Sup. 

Ct. 581, 35 L. Ed. 181, the court uses this language: 

"In order to produce unlformlty In the imposition of duties, the dutlable 
classifications of articles Imported must be ascertained by an examinatlon of 
the imported article Itself in the condition in which It is imported." 

It appears from an examination of the samples admitted in évidence 
that the goods consist of woven strips of colored cotton, about two 
inches in width and several yards in length, into which are woven in 
coarse silk at intervais varying from three to six inches, the names of 
certain shoe companies, together with the word designed to indicate 
the particular style of shoe, the goods being intended, when properly 
eut, to be sewn or otherwise attached inside the tops of shoes. It would 
seem that the article in question, in the condition in which it is im- 
ported, cannot be classified as labels ; certainly not as labels composed 
of cotton or other vegetable fiber. It is necessary that something 
should be donc to the article imported before it becomes a label. In 
United States v. Downing, 129 Fed. 90, 63 C. C. A. 533, the article 
imported was "sticks of carbon, adapted and intended to be used in 
electric lighting, but not yet completed for such use when imported." 
The article was classified by the coUector, who was sustained by the 
Board of General Appraisers, as carbons for electric lights, under para- 
graph 98 of Schedule B of the act of July 24, 1897, c. 11, 30 Stat. 156 
[U. S. Comp. St. 1901, p. 1633]. It was placed by the Circuit Court un- 
der paragraph 97 of said act, as "carbons not specially provided for," 
and the ruling of the Circuit Court was affirmed in the décision referred 
to. The importation nôw under discussion seems to me to be on ail 
fours with the carbon case. The government relies upon the case of 
Oppenheimer et al. v. U. S., 66 Fed. 52, 13 C. C. A. 327, but seems to 
lose sight of the fact that the article there imported was only made up 
in part, and had been classified for duty under paragraph 413 (Act 
Oct. 1, 1890, c. 1244, 26 Stat. 598) as an article of wearing apparel, 
made up or manufactured in whole or in part, etc. 

The dedsion of the Board of General Appraisers is reversed. 
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In re MARINE CONSTRUCTION & DRT DOCK CD. 

(District Court, E. D. New York. March 22, 1905.) 

Chattkl Moetgage— Validitt— Ageeeuent rOB Sale and Replaceme;}T or 
Peoperty by Mortgagoe. 

A mortgage given by a shlpbuilding company on lt8 plant, machinery, 
tools, and stock of material for moiiey borrowed expressly for use in 
carrylng on its ordiuary business of building and repairlng ve.ssels, wbicU 
mortgage by Its terms, or by necessary intendment from such purpose, 
permits the company to use the stock mortgaged and replace the same, 
is vold as to such stock and as to a boat made therefrom for a cus- 
tomer both under the fédéral and New York décisions, and tlie mort- 
gagee bas no lien on such stock or the boat or its proceeds as agalnst the 
company's trustée In bankruptcy. 

In Bankruptcy. Ou distribution of proceeds of bankrupt's prop- 
«rty. 

David B. Simpson, for petitioners. 
David Bennett King, for trustée. 

THOMAS, District Judge. The bankrupt corporation was organ- 
ized for the purpose of doing a gênerai manufacturing business, and 
was for that purpose, on September 1, 1902, the owner of land and a 
shipbuilding plant at Staten Island, subject to a mortgage of $40,000. 
At that date it executed to the Guaranty Trust Company a mortgage to 
secure $37,500 of bonds, and on September 25, 1903, executed a mort- 
gage to secure $11,000 of notes. The notes and bonds are now owned 
by petitioners. The second and third mortgages (to which alone réf- 
érence is hereafter made in the use of the word "mortgages") each 
contain a description of the land, and also — 

"Ail the dry docks, marine rallways, piers, docks, wharves, rails, wlres, lum- 
tier, Iron, steel, inetals, timber, coal, motors, machinery, hoilers, furnaces, 
house, engines, work-shops, stock, tools, implements, materinis, improvements. 
boats. vessels, ships, barges, seows, tenements and hereditanients now owned 
by tlie Manufacturing Company or hereafter at any time or howsoever ac- 
quired by it. 

"Together with ail and slngular the liberties, privilèges and franchises con- 
nected wlth or relating to tlie Manufacturing Company's property, real and 
Personal hereby inortgaged, which are now or raay hereafter be owned, pos- 
sessed, enjoyed or exercised by the Manufacturing Company, wlth ail and 
slngular the toUs, Income, profits, advantages, hereditaments, easements, ap- 
purtenances to the above described and hereby mortgaged Manufacturing 
Company's real and Personal properties, franchises and premlses. In the Coun- 
ty of Richmond, or in the City of New York, or in the State of New York, or 
elsewbere or any part thereof, now or hereafter belonging or In any wise 
appertaining, and the reversion and reversions, remainder and remaindcrs, 
rents, Issues and profits thereof, and also ail the estate, right, tltle, interest, 
property, possession, claim and demand whatsoever as well In law as in 
equity of the Manufacturing Company, in and to the same and each and ev- 
ery part thereof, wlth the appurtenanceSk" 

Proceedings in bankruptcy were instituted against the bankrupt 
on December 31, 1903, and thereupon a receiver appointed in such pro- 
ceedings took possession of ail its property. A trustée, duly elected and 
qualified, continued such possession, and either the receiver or trustée 
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sold ail the property of the estate, free from the liens of the mortgages, 
either in the course of the business or at public sale, and the question 
now présent is to what extent the mortgages are a lien upon the pro- 
ceeds. For the purposes of the présent décision, the mortgages are 
liens upon the proceeds of sale to the same extent as upon the property 
itself, subject to certain expenses of administration, concerning which 
there is no controversy, and, as to the houseboat hereinafter mentioned, 
subject to any lien that may be established by Froment & Co. 

The petitioners purchased the real estate subject to a first mortgage 
for the sum of $3,000, and made payment therefor by delivering a simi- 
lar amount of the first-mortgage bonds to the trustée, and also provid- 
ed for the payment of the trustee's commissions and expenses of sale. 
This is approved. 

The petitioners are also entitled to the benefit of the sale of the office 
furniture, tools, machinery, and appliances, which sold for the sum 
of $2,000. 

This leaves in dispute the proceeds of the sale of the stock sold by 
the receiver and trustée in the conduct of the business, amounting to the 
sum of $2,027.45, and the proceeds of the remainder of the stock and 
materials, amounting to $4,800, and $6,000 collected by the trustée from 
one Emerson on a contract for the construction of a houseboat, which 
was completed, but not delivered, at the time the bankruptcy proceed- 
ings were instituted. For présent purposes, it will be assumed that ail 
the stock and materials were on hand at the time both mortgages were 
given. In the year 1903 the company contracted with Emerson to con- 
struct for him a houseboat, at the agreed price of $35,000, whereof $22,- 
500 was paid prior to the possession of the receiver in bankruptcy. 
The question is whether the mortgages are valid, as against the trustée 
in bankruptcy, as to the material which, as will hereafter appear, the 
mortgagor was empowered to use and to sell for the purposes of its busi- 
ness, and not for the benefit of the mortgagees. This question must 
be determined in view of the décisions of the fédéral courts and of the 
Court of Appeals of the state of New York. 

The décision of Judge Story, in Mitchell v. Winslow, 2 Story, 630, 
17 Fed. Cas. 527, will be considered. The mortgage was of machinery 
in and belonging to the mortgagor's factory — 

"With ail the tools and implements of every kind thereunto belonging and 
appertalning, together with ail the tools and machinery for the use of said 
manufactory, which we may at any time pnrehase for four years from this 
date, and also ail the stock which we may manufacture or purchase during 
said four years. * * * Provlded that it shall be lawful for the mortgagors 
prior to default to hold and enjoy * * • the premlses hereby granted. 
and to secure and take the rents and profits therefor, to and for their own 
use and benefit." 

The question was whether after-acquired machinery, tools, and stock 
in trade takeh by the mortgagee before bankruptcy proceedings be- 
longed to the purchaser or the assignée in bankruptcy, under the bank- 
ruptcy act of 1841. Judge Story decided : (1) That the assignée, in 
absence of fraud, takes only such right and interest as the bankrupt 
himself had and could assert at the time of his bankruptcy, and that ail 
equities affected alike the rights of the mortgagor and his assignée in 
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bankruptcy. (3) That the mortgage as to the after-acquired property 
in question was valid as against the mortgagor, and hence against the 
assignée. (3) That an assignment of property not in esse takes efïect 
and attaches as soon as it comes into being, and as such may be en- 
forced in equity, and he refers to the assignments of contingent inter- 
ests, possibility of inheritance, the freight of an intended future voyage, 
etc. (4) That there was neither actual nor constructive fraud, nor 
was the mortgage inoperative by reason of the agreement that the mort- 
gagor should retain the possession and use of the property and ta:ke 
the rents and profits thereof, and sell the stock in trade and other mort- 
gaged property, for, as he states, in case of sale the proceeds or other 
équivalent property may be substituted, if the parties consent thereto ; 
and cites Abbott v. Goodwin, 20 Me. 408. This holding may be com- 
pared with later décisions. 

In Robinson v. Elliott, 89 U. S. (22 Wall.) 513, 22 L. Ed. 758, the 
mortgage contained the foUowing stipulation: 

"And It Is hereby expressly agreed that untll default shall be made in the 
payment of some one of said notes, or some paper in renewal thereof, the 
parties of the first part may remain in possession of said goods, wares, and 
merchandise, and may sell the same as heretofore, and supply their places 
<vith other goods, and the goods substituted by purehase for those sold shall, 
upon being put into said store, or any other store in said city where the same 
may be put for sale by said parties of the first part, be subjected to the lien 
of this mortgage." 

The instrument then concluded with power to the mortgagee, upon 
any default, to enter into said store of the firm and take possession 
of a sufficient amount of goods to satisfy, pay, and discharge ail the 
paper due, and, upon 10-days' public notice, to sell at public auction 
such amounts of said goods as should be necessary to pay said paper. 
The court held that the mortgage was void. The question arose, in 
equity, between the mortgagee and the assignée in bankruptcy. The 
mortgagees had seized the goods September ISth, and were about to 
sell, but, Septem.ber 26th, bankruptcy proceedings were begun, and 
therein the sale was enjoined. The court recognized the validity of a 
bona fide agreement, upon good considération, whereby the mortgagee 
is permitted to retain possession of the mortgaged goods, and even to 
sell the same for the benefit of the mortgagee, but states that the law — 

"Will not allow the credltor to make use of hls debt for any other purpose 
than hls own Indemnlty. If he goes beyond this, and puts into the contract 
stipulations which hâve the efCect to shield the property of his debtor, so that 
oreditors are delayed in the collection of their debts, a court of equity will 
not lend its aid to enforce the contract. * • » Manifestly it [the mort- 
gage] was executed to enable the mortgagors to continue their business and 
ai)pear to the world as the absolute ownera of the goods, and enjoy ail tha 
a avantages resulting therefrom. It Is Idle to say that a resort to the record 
would hâve shown the existence of the mortgage, for men get crédit by vchat 
they apparently own and possess, and this ownership and possession had ex- 
isted without interruption for ten years. There was nothing to put credltors 
on tbeir guard. On the contrary, this long-continued possession and appar- 
ent ownership were well calculated to create confidence and disarm suspicion. 
But apart from this, securlty was not the leading object. If so, why does 
Mrs. Sloan's note remain overdue for twenty-one months, and why doea 
Robinson continue to indorse? This conduct is the resuit of trust and con- 
fidence, which, ns Lord Coke tells us, are ever found to constitute the apparel 
and cover of fraud. in •:ruth, the mortgage. If it can be so called, Is but an 
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expression of confidence, for there can be no real seeurity where there Is n» 
certain lien. Whatever may hâve been the motive whlch aetuated the par- 
ties to thls Instrument, It Is manlfest that the necessary resuit of what they 
did do was to allow the mortgagors, under cover of the mortgage, to sell the 
goods as thelr own, and approprlate the proceeds to their own purposes» 
and thls, too, for an Indeflnlte length of time. A mortgage whlch, In Its very 
terms, contemplâtes sueh résulta, besldes being no seeurity to the mortgagees, 
opérâtes In the most effectuai manner to ward off other credltors; and, 
where the Instrument on Its face shows that the légal effect of It Is to 
delay créditera, the law Imputes to It a fraudulent purpose. The views we 
bave taken of thls case harmonlze with the BngUsh common-law doctrine, 
and are sustalned by a number of American décisions. In the American 
editor's note to Twyne's Case (In 1 Smith, Lead. Cas. p. 52 [7th Am. Ed.]) 
most of the cases In thls country on the subject are collected and classified. 
• ♦ • Finally, It Is Inslsted, If the mortgage Is held vold In law, still the 
dellvery of the goods In pledge vests a sufflclent lien, prima facie, to enable 
the appellants to enforce thelr lien In equlty. The answer to thls Is that 
the case made by the blll does not proceed upon such a dellvery at ail, but 
upon the mortgage and selzure under It. Besldes, If the appellants could 
turn the proceeding Into a voluntary pledge by the debtors, It would not help 
them, for It would violate the préférence clause of the bankrupt act, as they 
got the goods only twelve days before the pétition In bankruptcy was filed." 

This case should be read in connection with Southard v. Benner, 72 
N. Y. 434. That action was brought by the plaintiflf, as assignée in 
bankruptcy of one Decker, bankrupt, to recover the proceeds of the 
sale of lumber seized by défendants before the bankruptcy proceedings, 
pursuant to the terms of a chattel mortgage executed to them by 
Decker. The trial court charged the jury that if they found it was the 
understanding of the mortgagor and mortgagce, at the time the mort- 
gage was made, that the mortgagor was to go on and sell part of the 
lumber and use the money generally in his business, that was fraudulent 
in law, and that the understanding might be inferred if the défendant 
had permitted the sales to be made as alleged. The Appellate Court 
held that the charge was correct, and that such arrangement, found by 
the jury to hâve been made, invalidated the mortgage. The opinion 
States : 

"Such an arrangement Is Incompatible with a mortgage designed only a» 
seeurity to the mortgagee. The deallng with the mortgaged property as 
merchandlse by the mortgagor, and the sale of the same. In the ordiuary 
course of business, as a merchant wlth the consent of the mortgagee, neces- 
sarily destroys the value of the mortgage as a seeurity, and makes It only 
avallable, If for any purpose, eo long as thls arrangement and deallng con- 
tinued to protect the property from credltors, and secure it to the mortgagor. 
Such a transaction Is necessarily fraudulent. It hinders and delays other 
credltors, wlthout securlng the application of the property or its avails to 
the payment of the mortgage debt." 

The opinion distinguishes Frost v. Warren, 43 N. Y. 304, where the 
mortgagor sold with knowledge of the mortgagee, but not pursuant to 
agreement with him, and notices that in Edgell v. Hart, 5 Seld. 313, 
59 Am. Dec. 532, it had been held that, where such arrangement was 
included in and made a part of the written instrument of mortgage, the 
mortgage was fraudulent in law, and thereupon states : 

"Whether the agreement la In or ont of the mortgage, whether verbal or lu 
writing, can make no différence In principle. Its elïect as characterizlng the 
transaction would be the same. The différence In the modes of proving the 
agreement cannot take the sting out of thé fact and render It harmles». If 
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It Is satisfactorily established, the resuit upon the security must be tbe same. 
It Is the f act that such an agreement bas been made and acted upon that in 
law condemns the security, and not the fact that It Ifs proved by the Instru- 
ment of suretyship, Instead of by paroi or in soiue other way. This ques- 
tion is Consldered by Judge Denio in Gardner v. McEwen (19 N. Y. 123), and 
by Judges Grover and Woodruff in Russell v. Winne, 37 N. T. 591, 97 Am. 
Dec. 755, and, although not expressly decided in either case, it is very eon- 
clusively shown by the reasoning of those learned judges that an agreement 
by which the mortgagee is peruiltted to deal with the mortgaged property, 
outside of tbe mortgage, and proved hy paroi, is equally fatal to the security 
as if made a part of the wrltten mortgage." 

The court further held : 

"A créditer by simple contract is withln the protection of the provision of 
the statute of frauds, declarlng every conveyance or transfer of chattels, not 
foUowed by actual and continued change of possession, to be presumptlvely 
fraudulent (2 Rev. St. [Ist Ed.] p. 136, §§ 5, G) as against the creditors of the 
vendor or assigner ; but until he has a judgment and a lien, or a right to a 
lien, upon the spécifie property, he la not in a condition to assert bis riglits 
as a créditer. 

"The act of 185S (chapter 314, p. 506, Laws 1858), however, whleh authorizes 
an assignée or other trusitee of an estate of an insolvent, for the benefit of 
creditors and others interested, to disaffirm and treat as vold ail transfers 
in fraud of their rights, and to maintain ail necessary actions for that pur- 
pose, dispenses with the necesaity of any spécial or other lien in behalf of 
individual creditors; and an action by such a trustée to annul a fraudulent 
transfer, and to recover the property or Its avails, may be brought for the 
benefit of simple contract creditors. An assignée in bankruptcy may main- 
tain such an action." 

The court distinguishes the CoUins Case, 13 Blatch. 548, Fed. Cas. 
No. 3,007, where the defect was m filing the mortgage. The décision 
in the New York Economical Printing Co., 110 Fed. 514, 49 C. C. A. 
133, also related to a failure to file the mortgage pursuant to the 
statute. 

In connection with Southard v. Benner, Brackett v. Harvey, 91 N. 
Y. 214, should be considered. The suit was brought by the plaintifï, 
as assignée in bankruptcy of Darrow & Co., to hâve certain chattel 
mortgages executed by the bankrupts to the défendants adjudged void 
as to creditors, and to compel the latter to account for and pay over 
the value of the mortgaged property alleged to hâve been taken and 
converted by him. In 1873, the défendant, lessee of a lumber yard 
and owner of the fixtures and stock therein, sold to one Darrow his 
interest in the lease and improvements and ail the lumber. The agree- 
ment of sale provided for payments in installments, and that the pur- 
chase price should be secured by Darrow's notes, and by a chattel mort- 
gage on the stock, to be renewed monthly, and that the vendor would 
take business notes running 60 or 90 days, to be indorsed by Darrow, 
and apply the same in payment of Darrow's notes as they fell due. 
Pursuant to contract, Darrow executed to the défendant a chattel mort- 
gage with a schedule of the lumber annexed, and the same was reg- 
ularly filed. The mortgages were renewed and refiled in such form as 
to comply with the statute relating to chattel mortgages. It was held : 
(1) That a chattel mortgage is not rendered void as to creditors of the 
mortgagor by a provision authorizing him to sell the mortgaged prop- 
erty for cash or for notes to be accepted by the mortgagee, and apply 
the receipts from the sales toward the payment of the mortgage debt. 
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(2) That permission to use a portion of the proceeds of sales to pur- 
chase other property does net vitiate the mortgage, wliere it is coupled 
with a condition that the property so purchased shall be brought in and 
subjected to the mortgage lien by a renewal of the mortgage. (3) That 
an agreement, although outside of the mortgage and oral simply, that 
the mortgagor may use a portion of the proceeds of sales for his own 
benefit, avoids the mortgage, but that such an agreement must be 
proved ; a mère expectation of one of the parties is not sufïîcient ; it 
must appear that it had the conscious, concurrent assent of both. (4) 
That although one of the renewal mortgages was given for alleged 
sales, the proceeds whereof were not applied, it did not appear that any 
of the creditors represented by plaintifï were creditors at the time the 
mortgage was given, so as to hâve an adverse lien upon or right af- 
fecting the property existing at that time; and that it was compétent 
for the parties to the mortgage to deal with each other in accordance 
with the actual condition of the indebtedness. (5) That two renewal 
mortgages executed within two months pridr to the filing of the péti- 
tion in bankruptcy, pursuant to the original contract, which antedated 
the two months, was not an unlawful préférence within the meaning 
of the bankrupt act, although taken with knowledge on the part of the 
mortgagee that the mortgagor was insolvent, in the absence of évidence 
that he knew that they were executed in fraud of the provisions of the 
bankrupt act. (6) That this contract right to a lien upon newly ac- 
quired property was confined to such as was purchased with the avails 
of property originally mortgaged, and that if any of the property cov- 
ered by the last two mortgages was not included in the prior mortgages, 
and was not paid for out of such avails, as to such portion the mort- 
gages were within the prohibition of the bankrupt act. 

Thèse décisions render the mortgages in the case at bar invalid as 
to the material and the houseboat. It is apparent that the plant was, 
when the mortgages were made, a going business, and was intended 
by both mortgages to continue as such. The money was advanced for 
that purpose. In the second mortgage there is provision in terms that 
until default the mortgagor shall be suffered and permitted 

"To remain In the full possession, control and use of said real and personal 
property • » * and to reeelve and use tlie tolls, Income, rents, issues and 
profits thereof, and ail moneys payable therébn and receivable or derivable 
therefrom, and shall likewise be suffered and permitted at ail timea and from 
time to time, as the proper management of the business of the Manufacturing 
Company may requlre, to sell, al ter, exchange, and to repalr, remove and re- 
place any materials, supplies and stock, stores, machinery, tools and imple- 
ments hereby mortgaged ; provided always, that the security o£ said bonds 
shall not thereby be in any wlse reduced or Impaired." 

The mortgage also contains this récital : 

"Whereas it is necessary for the Manufacturing Company> In order to con- 
struct, equip, complète, finish and operate Its manufacturing plant and trans- 
act its business and exercise its corporate rights, privilèges and franchises, 
to borrow money to the eitent hereinafter provided for." 

The third mortgage recognizes that the mortgagor was organized 
and existing "for the purpose of doing a gênerai manufacturing busi- 
ness," and recites that the company has, by resolution of its board of 
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directors, "determined to borrow frotn the said party of the second 
part for the purposes of its business the sum of eleven thousand 
($11,000) dollars." 
The évidence submitted by the mortgagee states: 

"That on or about the 25th day of September, 190S, the said Company beinjc 
greatly in need of funds, for a working capital, your petitioner Henry H. 
Derr loaned and advanced to the said Company the sum of $20,000." 

There can be no doubt that the parties to both mortgages intended to 
permit ail the stock of materials to be worked up into boats and sold, 
or sold in any way for the purposes of the business. To sell such stock 
in some form was the business of the company. It was to give sub- 
stance and resources to the corporation, that it might make such sales, 
that the money was loaned. 

The principal case is not distingui.shable from Robinson v. Elliott, 
89 U. S. 513, 23 h. Ed. 758, above considered. There the mortgage 
adjudged void empowered the mortgagee to sell "goods, wares, and 
mercharidise," and supply the place thereof "with other goods," which 
should be subjected to the lien of the mortgage. In the principal case 
the very avowed object of the considération of the mortgages was to 
enable the mortgagor to do that very thing, and in the second mortgage 
it is stated in terms. There the controversy was between the mort- 
gagee and an assignée in bankruptcy. The parties to the présent pro- 
ceeding hâve the same relation to the property. The holding is paral- 
leled in Southard v. Benner, 72 N. Y. 434, already stated. There it 
was held that an understanding between the parties to the mortgage, 
proved by the instrument itself or extrinsic évidence, that the mort- 
gagor was to go on and sell part of the mortgaged lumber and use the 
money generally in his business, was fraudulent in law. The case of 
Brackett v. Harvey, 91 N. Y. 214, sustains the foregoing holdings, but 
holds that the facts présent did not justify its application. In fact, 
the provision for the renewal of the mortgages, and their actual renewal 
before rights of the trustée in bankruptcy attached or could attach, 
distinguishes it from the former cases. The houseboat was a transient 
item of commerce, builded from a gênerai stock of materials subject 
to transformation, consumption, and replenishment. The mortgage 
property in référence to the houseboat was shifting into new forms; 
iirst the contract for its construction, then the payment of $23,500 on 
the purchase price, then the boat itself, growing or grown to com- 
pletion, and, finally, the debt of the purchaser for which the mortgagors 
could hold the boat, until the final payment therefor, and, last of ail, 
the payment of the debt came to replace ail other species of property 
related to this boat. Did the mortgages automatically seize thèse items 
as they appeared, and relax their grasp save as to the last item of 
$6,000 ? At the time of the bankruptcy the boat was completed ; the 
purchaser had not discharged his obligation. The mortgagor was obli- 
gated to deliver the vessel ; the purchaser was bounden to pay therefor. 
The boat was an item of merchandise created by the mortgagor to sell> 
which it was authorized by the very purpose, and hence consent of the 
mortgagees, to sell; its sale had been promised, and a large sum paid 
thereon. Ail the stock that went into it was alike free. If chattel 
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mortgages may lift and shift from items of merchandise devoted to sale 
by the intention of the mortgage, and then clasp and hold incoming- 
property ; if they may release ail that passes out on the tide of com- 
merce, and take to themselves ail that returns, only to pass out again, 
and repeat this process through an indefinite succession of loosing 
and holding — it is quite évident (1) that the mortgagee and mortgagor 
are engaged in a commercial pursuit, wherein the former provides cap- 
ital, at a fixed profit, and permits the subject of the mortgage to go 
forth untrammeled; (2) that such parties proclaim to those asked to 
lend crédit on material and labor that the products of the business are 
free in commerce, while there is a snare ready to seize upon ail thèse 
apparently free goods when creditors would taice them for just debts. 

As already stated, in the Roberts Case the mortgagor sold, and was 
permitted to sell, goods in a store ; in the Benner Case he was empow- 
ered to sell lumber ; in the case at bar it was contemplated that it should 
sell material and ships, and it was free to use and consume its stock 
of materials on hand for the purposes of its business. A mortgage on 
a pound of sugar and one on a ship should be alike invalid where the 
same power of disposition is given to the mortgagor. The money 
was loaned for the very essential purpose of vitalizing the business, so 
that its stock and material might be made into ships or other structures 
to be sold and repaired. Assume that money is loaned to a baker to 
enable him to conduct his business and to secure the loan, a mortgage 
is taken on the flour constituting the baker's stock in trade, and he is 
empowered to couvert such flour into loaves of bread and to sell the 
same, would any one contend that the mortgage was an effectuai lien 
upon either the flour or the loaves ? In such case the parties constitute 
the material, and whatever results therefrom, articles bf commerce, and 
the manifest intention is that they shall be sold free from the mortgage. 
In principle, there is no différence between material in a shipyard, au- 
thorized to be converted into boats and ships, and thereupon sold, and 
flour which is authorized by the parties to be converted into loaves of 
bread and sold. The magnitude or qualities of the article, or the struc- 
ture into which it is intended that they shall enter, should not mislead 
the reason. The law has a common application. If articles are left 
with the mortgagor to sell in the course of his business and for the 
purposes of his business, then, under the décisions considered, the 
mortgage is invalid. If a rule exists, it should be applied logically. 

Thèse views lead to the conclusion that the petitioners are not entitled 
to the proceeds of the houseboat or the material. As regards the 
houseboat, it should be observed that, while the corporation held the 
title, the purchaser was entitled to receive it on completing the payment 
of the purchase price. Hence, it may be that equitably the mortgagor's 
interest was a chose in action, for which it held the title of the house- 
boat as security. Under N. Y. Security & Trust Co. v. Saratoga G. 
& E. Land Co., 159 N. Y. 137, 53 N. E. 758, 45 L. R. A. 132, and Platt 
V. Sea Beach R. Co., 170 N. Y. 456, 63 N. E. 532, such indebtedness 
would belong to the mortgagor. 
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RUSSÉLL ▼. JONES et aT. 

(Circuit Court of Appeals, PIfth Circuit. February 21, 1905.) 

No. 1,39a 

TUSTAMENTABT TRUSTS— VebB AL AQEEEMENT OB PROMISE BT LEGATEE— EVI- 
DENCE TO ESTABLISH. 

Conceding that a contract or promise by a legatee to make a certain 
disposition at hls death of property bequeathed to him absolutely, which 
a court wlU enforce after hls death, may be establlshed by paroi évi- 
dence, such évidence must be very clear, and the contract or promise 
Itself must be deflnlte and certain in its terms, so tliat, if not carried 
ont, a fraud would be perpetrated upon tbe testator. Evidence consld- 
ered, and held Insufflelent to establlsh such a verbal contract between 
a husband and wlfe In behalf of the wife's sister, or to show any such 
fraud on the part of the husband, as his wife's residuary legatee, as 
to authorize the court to enforce the sister's claim against hls estate In 
the hands of hls executors. 

Appeal from the Circuit Court of the United States for the Northern 
District of Mississippi. 

Tim E. Cooper, for appellant. 

Jas. W. Gray and Jno. W. Fewell, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. Mary B. Russell, the appellant, was 
the surviving sister of Martha Bliss Warren, deceased, and her nearest 
of kin. The appellees are the executors of the will of John A. Warren, 
deceased. John A. Warren and Martha Bliss Warren were married 
about 1880. She had been a widow for a number of years, and had 
a considérable estate, which she was much interested in managing, 
and managed with skill. He had a larger estate, and they chose that 
their separate estâtes should be kept separate, and that she should con- 
tinue to manage hers, which she did during their joint lives, keeping 
both the corpus and its income separate from the corpus and income 
of her husband's estate. She died in December, 1899, testate. In her 
will her husband was named as the executor, in which capacity he came 
into possession of her estate, and as her residuary legatee he received 
the greater portion of it in absolute ownership. He died March 24, 
1901. 

The bill in this case avers, substantially, that John A. Warren repre- 
sented and promised to his wife, Martha, that if she would make a last 
will and testament devising to him the bulk of her estate, after giving 
some spécifie legacies to certain friends and relatives, that he would at 
his death, by his last will and testament, give to complainant so much 
of the estate as was then remaining in his hands and not spent in his 
comfortable, décent, and necessary support ; and that his wife Martha, 
having confidence in her husband, and induced by thèse promises, exe- 
cuted her last will and testament, giving the greater part of her estate 
to him ; that, but for the promises made by John A. Warren, his wife 
would hâve provided by her will for the ultimate gift of her estate to 
the complainant, who was her sister and nearest of kin, which fact was 
well known to John A, Warren, who induced and persuaded his wife 
135 F.— 59 
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to tnake a will devising and bequeathing the greater part of her estate 
to him, upon his solemn promise and agfeement to make and leave a 
wilI giving so much of said estate as should remain unexpended in his 
reasonable and cOinfortable support to the Complainant; that John A. 
Warren received under the last will of -his wife, and upon the promises 
hereinbefore set fprth, an estate of $30,000, which estate remained in 
his hands at his deâth, unimpaired and undisposed of, except by the gift 
by him to complainant of $6,500, which estate it was the duty of John 
A. Warren, and by the contract and agreement with his wife he was 
legaïly and equitably bound, to bequeath to complainant, but which 
property, in violation of such agreement and contract, he devised to 
others. The bill prays that an account may be taken of the amount and 
value of the estate received by John A. Warren Under the last will and 
testament of his deceased wife which remained in his hands at his death, 
and that a decree be rendered against the executors and trustées for 
the full value thereof, with interest thereon at 6 per cent, per annum 
from the S4th day of March, 1901, the day of the death of the said 
John A. Warren, and costs of court. The appellees answered the bill 
fully, and appellant joined issue by a gênerai replication. The case pro- 
ceeded in due order to a hearing in the Circuit Court, and that court 
passed the decree from which this appeal is taken, announcing therein 
its opinion and judgment that the complainant had failed to make a case 
for relief in the premises, and that she is not entitled to relief, and ad- 
judging and decreeing that her bill and suit be dismissed out of court. 
The judge filed a written opinion, which the assignment of errors prac- 
tically. treats as a part of the decree. 

The errors assigned are: (1) That the court erred in holding that 
the complainant by her pleadings, and évidence introduced in support 
thereof, sought to contradict the terms of the will of Mrs. Warren by 
paroi, while the bill of complaint does not contradict the will, but 
seeks only to show a collatéral paroi agreement on the part of Dr. 
John A. Warren, the testator of the appellees, in considération whereof 
the will of Mrs. Warren was executed or permitted to remain unre- 
voked; (4) that the court erred in giving considération to only a part 
of the testimony for the complainant (specifying particulars fully) ; 
(6) that the court erred in considering incompétent and illégal testi- 
mony (specifying particulars) ; (11) that the évidence introduced by the 
complainant established the contract averred in the bill, and the will 
of Dr. Warren established its breach, and the court should hâve de- 
creed accordingly. There are thirteen errors assigned, but they are 
ail, we think, substantially embraced in those we hâve specified. 

It has been said that in passing upon a case brought before an ap- 
pellate court on writ of error the judge of the lower court is on trial, 
while in a case on appeal the case itself is on trial. With that distinc- 
tion in view, and without intending the least disrespect to the very dis- 
tinguished soliciter who represented the appellant in this case, we will 
treat his assignment of errors as a warning to us to avoid the mis- 
takes which it appears to him the other judge has committed in the 
trial of this case. 

It is urged for the appellant that only one question of fact is pre- 
sented by the record, and that is whether the contract alleged in the 
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bill has been proved by the testimony, It is assumed that, if the con- 
tract is establislied by the testimony, tlie complainant is entitled to re- 
lief ; if not in a court of equity, then in her suit at law for breach of 
contract. Her suit was brought in the state court having full juris- 
diction of the whole subject, both at law and in equity, and upon re- 
moval to the Circuit Court the pleadings were adjusted to the juris- 
diction of that court. The assumption just referred to enibraces the 
assumption that such a contract may be made and may be establislied 
by paroi proof. Accepting this for the présent, we proceed to consider 
the terms of the contract as averred, and the testimony offered to sup- 
port it. It is in substance averred that John A. Warren and his wile, 
Martha, entered into an agreement by which each was to rnake a will 
in favor of the other, with the oral agreement or understanding that 
the survivor should by last will and testament leave to certain relatives 
of the one dying first ail of the property which the survivor had at the 
time of her or his death, and which ne or she had acquired f rom the one 
dying first ; that is to say, if Mrs. Warren died first, then Dr. Warren 
was, under the alleged agreement, to make a will leaving to the com- 
plainant ail the property which he acquired through the will of Mrs. 
Warren and which remained in his hands at the time of his death. 

The complainant offered four witnesses on whose testimony she re- 
lied to establish the contract as averred. It relates to admissions made 
by John A. Warren before and after the death of his wife. 

Martha Plummer, who was a nurse in the sanitarium at Glen Springs, 
Watkins, N. Y., acted as Dr, Warren's nurse first, and then as nurse 
of Mrs. Warren, and, after Mrs. Warren's death, on the second visit 
of Dr. Warren to the sanitarium, acted as his nurse and private secre- 
tary, and when he left the sanitarium continued with him in both ca- 
pacities, from May to the latter part of September, says: 

"I know that Dr. Warren and his wife made their wllls for each other; 
the one surviving the other was to hâve the use of their property their life- 
time, and that was in the will. Then they had a verbal contract that what 
remained o£ the property — Dr. Warren's property was to go to Dr. Warren's 
relatives, and what remained of Mrs. Warren's was to go to Mrs. Kussell ; 
«nd I got that information from them, both doctor and his wife. I know that 
each had their seiiarate moneys and separate property. Kach one made 
their will, and each one willed their property to the other their lifetime. 
That is, if Dr. Warren died before Mrs. Warren, she was to hâve the use of 
his property her lifetime, and then at her death what remained of his prop- 
erty was to go to his relatives. I mean his own property — Personal property 
that he has always had. What was obtained from his wife was only his his 
lifetime. It was to go to Mrs. Russell, Mrs. Warren's sister." 

Being asked to state her source of information, she answered: 

"I was Dr. Warren's nurse, and also, might say, his private secretary, as 
I did ail of his correspondenee, and read ail of his letters, and wrote ail of 
them. And did or did not Dr. Warren himself tell you of this arrangement 
that existéa between his wife and himself? He did. Was or was not the mat- 
ter of agreement between Dr. Warren and his wife discussed by them in your 
présence? It was. Was it frequently discussed? Yes, frequently. I will 
ask you, Mrs. Plummer, tO state once again, clearly and fully, the agreement 
made by and between Dr. Warren and his wife regarding their respective 
wills, as you understood the agreement (rom being told of it by Dr. Warren 
and his wife, and from hearing it frequently discussed between them? That 
they had made their wills in favor of each other; that Dr. Warren willed 
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his property and money to Ws wlfe to use her lifetlme, In case hc died flrst ; 
and Mrs. Warren's was madé the same way In favor of Dr. Warren; then 
at the death of one of them, say Dr. Warren, and Mrs. Warren outlived him, 
what remalned at her death of Dr. Warren's property was to go to his heirs, 
and hers to Mrs. Russell ; and If Dr. Warren outlived his wife, Mrs. Warren, 
that what remained of her property was to go to Mrs. Russell, and what re- 
malned of his to his heirs. Did Dr. or Mrs. Warren ever tell you how Iouk 
this agreement or contract had existed between them? Yes, sir; they said 
they had made that verbal one when they made their wills. That was an 
understanding between them about dividing the property after the last one's 
death." 

James K. King, a physicîan and surgeon, 50 years of âge, resid- 
ing at the Glen Springs, Watkins, N. Y., which Dr. Warren visitée! 
for his health, and where Dr. King attended him professionally, 
being asked: 

"Please state Dr. Warren's physical condition whlle at the Glen Springs, gên- 
erai physical condition? His gênerai condition was one of ansemia and neuras- 
thenia (nervous prostration). Please state what, if anything, you know in 
référence to the contract or agreement existing between Dr. Warren and his 
wlfe having relation to wlUs to be made by them respectively and one In 
favor of the other? I do not thlnk Mrs. Warren ever told me but once about 
this, but Dr. Warren was always talking about money matters; but I am 
sure Mrs. Warren only told me once; but the doctor talked a great deal 
about money matters, and very frequently told me the arrangement between 
himself and his v?ife. Mrs. Warren was a patient of our lady physician, so 
that I dld not see her except in her last lllness. Mrs. Warren told me that 
she had made her will in favor of the doctor, and that she was to leave ail 
her property to him, and that at her death the property went to him, and 
that he was to use her property conjointly with his whlle he llved, and at 
his death ail that was left of his property was to go to his heirs, and what 
was left of her property was to go to Mrs. Russell. Doctor told me exactly 
the same thing — that he had made his will in favor of his wlfe ; that they 
had always kept thelr accounts to the smallest amounts separate, and at his 
death ail his property went to her, and at her death what was left of the 
property, that It was to be divlded so that ail that belonged to her that was 
left of hers was to go to Mrs. Russell, and what was left of his property 
was to go to his heirs. State again, clearly and fuUy, what Dr. Warren 
stated to you about any contract or agreement which he and his wife had 
with each other In regard to their wills. The doctor stated to me many 
tlmes that he and his wife had always kept their accounts separate, and that 
they had made their wills In favor of each other; that Mrs. Warren had 
made her will leaving ail of her property to him — that Is, the bulk of it — 
at her death, to be used conjointly with his as long as he lived; at his death 
the residue of the property was to be so divlded ; that what was left of that 
belonging to her orlginally would go to Mrs. Russell, and ail that was left 
of what had belonged to him orlginally was to go to his heirs. When was 
Dr. Warren at the Glen Springs upon the second occasion? Dr. Warren came 
the first time the 21st day of May, 1899, and went away December 20, 1899; 
the second visit he arrived May 19, 1900, and left August 21, 1900. Upon 
the occasion of Dr. Warren's second visit to Glen Springs, New York, after 
the death of his wlfe, did he say anything to you In regard to this arrange- 
ment or agreement? Yes, sir; he said the arrangements were exaotly the 
same, but be was more depressed, and did not talk so much about anything 
except his poverty." 

On cross-examination: 

"What was the condition of Dr. Warren's mind when he was hère the 
flrst time? Very good. He was a weak man. He was an anaemlc, and his 
nervous System was run down from lack of nourishment, but his mind was 
clear and active. Was he or not very talkative? He talked ail the time. 
What dld Dr. Warren tell you was the shape in which this arrangement 
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he had wlth his wlfe wlth référence to the disposition of thelr property? 
Dld he say wliether It was In the shape of a wlll or contract? It was my 
understanding that they had both ruade their wills. And that the conditions 
of the contract you hâve testifled about were ail contained in their respective 
wills? Yes, sir. Dld Mrs. Warren, In the conversations you hâve testifled 
about, tell you the conditions which were in her vifillî ïes, sir, Identically 
the sanie thing." 

Redirect examination: 

"Doctor, do you undertake to state positively that Dr. Warren stated to 
you that his will and Mrs. Warren's wlll had been made? Yes, sir. Do 
you undertake to state positively that Dr. Warren told you that this arrange- 
ment he had made wlth his wlfe were conditions in their wills as made, or 
that it was an agreement in pursuance of which the wills were or to be 
made — a verbal agreement — and that their wills were to be made in accord- 
ance with this verbal understanding? I understood their wills were made. 
Dld you understand that their wills set out in the body of the will this 
agreement between them ; that the wills had been made In pursuance to this 
verbal agreement that Dr. and Mrs. Warren had entered into as to the dis- 
position of their property? The talk had been long before the wills; that 
the wills were the outgrowth of the verbal agreement." 

Percy B. Russell, a nephew of D. M. Russell and a nephew of 
the appellant by marriage, 41 years of âge, résides in Memphis, 
Tenn., but spends most of his time in Mississippi, where he is en- 
gaged in the business of planting cotton. He testifled in substance : 

"I was at Glen Springs, Watkins, N. T., soon after the death of Martha 
B. Warren. I accompanled Mrs. Mary B. Russell at the time that she made 
her vislt to Watkins, N. Y., on her sister's death, and I saw Dr. Warren at 
that time at the sanitarium. Hâve known Mrs. Warren from my childhood : 
her father died some years before her death; her mother died before my 
birtb. Mrs. Warren had just died a few hours before I reached Watkins. 
I accompanled Dr. Warren on his way to Mobile, Ala., wlth his wife's re- 
mains, going as far with him as Salisbury, N. C, where I left him and Mrs. 
liuasell to go on their way to Mobile with Mrs. Warren's remains. I can 
best tell the condition of Dr. Warren's health and his gênerai physical con- 
dition by stating the manner in which he met me, and his appearance. When 
I came into his room I found him sitting on the slde of the bed with a dress- 
ing robe about him, and in the most dejected attitude, and with tears in 
his eyes he spoke to me and told me of the great loss he had sustained, and 
that he was barely able to stand at that time as he w^as talking to me. He 
sank back upon the bed in an agony of tears after he had told me some 
things in regard to his wife's death. After I first met Dr. Warren on my 
arrivai at the sanitarium, I went to his room ; I was there a while, and 
then went out, and Mrs. Russell remained with him for some time — perhaps 
an hour, or possibly more. On my return I went back agaln to Dr. Warren's 
room, and Mrs. Russell, shortly after I went in, went out. Dr. Warren then 
spoke about his helpless condition; said he dldn't know what he was going 
to do— that his wlfe had always helped him, but that now she was gone 
and he was left alone. He said that the servants he hired took his money 
and dld little for him. I ofCered to do anything I could for him, and he then 
asked me to see about the arrangements in regard to his leaving there — in 
regard to the settlement of his bills, the purchase of a coflan for his wlfe, 
and anything else that was necessary to do before leaving there. I un- 
packed his trunks, in which he had stored his clothing and personal effects, 
unpacked Mrs. Warren's trunk, took down Dr. Warren's clothing from some 
pins or tacks, brought Mrs. Warren's clothing from an adjoining room, packed 
Dr. Warren's trunk and Mrs. Warren's trunk, and arranged the division of 
his and her personal effects under his direction, handling almost everything 
— you may say everything that Dr. Warren had and that Mrs. Warren had 
there at the sanitarium, with the exception of the clothing In which she 
was laid out and the clothing that Dr, Warren wore. Shortly after my re- 
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turnlng to his room after going. to look after the baggage of Slrg. Russell, 
Dr. Warren approached the snbject of hls wlfe's property in thls way : He 
said: 'Mary [meaning Mrs. Russell] thinks I ought to give that $10,000 of 
my money to her as Bliss money. but I pald that money, and that wasn't 
Bllss money; that was Warren money.' I then said to Mm: 'Doctor, don't 
let's talk about thèse things ; I know nothing about tbem.' He said he must 
talk about them. 'I want to tell you.' Then he told me ail, how he had used 
this money to the best of his knowledge, and that he thought that he had 
made a good investment for his wife; and told me of some loans that he 
had made for her to some commission company, and how they had lost it, 
and how he had repald it to her ; and, says he : 'I don't think this is Bliss 
money ; I thinlî it is Warren money.' Shortly after this Mrs. Russell re- 
turned to the room for a moment with the nurse to gire Dr. Warren some 
modicine, which I learned afterwards he took at very short intervais of some- 
thing like an hour^ — first one kind, then a second kind, then a third klnd. The 
nnrse went out, and Mrs. Russell soon after followed, and again Dr. Warren 
broke into tears, and in a complaining manner spoke of the way in which 
the phySiCians had treated his wife ; told me that he wanted to go to see 
her, and begged me to help him into the room where she lay. So I aceom- 
panied him to the room where his wife was laid, and that was the first time 
I saw her. He was so feeble in going in there that I had to glve him great 
assistance through the hallway to the room, and upon reaching there he broke 
down in a pitiful wail and eried over his wife, and told me again and again 
of how the doctors had butchered her ; told me of how he always thought 
he would die first, and now that she was dead he did not know what he was 
going to do; that he must go back to Mobile as soon as he could; that he 
must go rlght away ; and I tried to show him that he could not go away at 
once. He wanted to go that evening. He told me that he always knew 
that Martha would do what she promised to do ; that he had always thought 
that he would die first; and then asked me if I thought that he ought to 
give Mary the Blisa money. I tried to make him stop talking on that Une 
of talk, but did not remonstrate with him further than to try and put him 
off ; but he in a broken way went on and told me he was going to do just 
what he had promised Martha that he would do, and ended up by kneeling 
and praying by his wife's bed that God would direct him to do what was 
right. He was in such a feeble and pitiable condition that I did everything 
that I could do to get him to go back to hls room, and, as soon as I could 
do so, we returned. In packing his effects he had me put Mrs. Warren's 
things which she had owned before their marriage, or which she had pur- 
chased hersélf during their marriage, into her trunk. This was not only 
clotliing and jewelry, but trinkets of every sort. Anything that he had given 
her he had put into his trunk ; what she had received, as he told me, f rom 
her friends or from her family or former husband, were put in her trunk. 
The séparation, as he explained to me, was that he was entitled to what his 
money had bought for her ; but that whatever her money had bought, or 
her relatives or friends had given her, should go to Mrs. Russell, or to the 
spécial bequests she had made of this or that article, but that ail of the 
resldue, out of the spécial bequests, were to be given to Mrs. Mary B. Russell. 
lie said that his wife had promised him that If he died flrst, or before she 
did. that ail his property should go to the Warren heirs ; that they had 
agreed that the Warren money should go to the Warren heirs ; and that the 
Bliss money should go to Mrs. Mary B. Russell, her sister; that he knew 
that îlartha would do as she had promised him, and that he could not walt 
for anything to go to Mobile and change hls will in accordance with the terms 
— or the promise, I should say — which he had agreed or made with hls wife ; 
that he was very feeble, and that It took a large amount of money to support 
him and give him nurses ; that if it were not for that fact he would give 
Mary Martha's money now ; that Martha had told him that she wanted him 
to give Mary the note for, I think, $0,500, which she held against Mr. D. M. 
Russell ; that he was bound to go, and that he could not wait at ail, and 
that he must comply with, or fulflll, that promise. Dr. Warren told me re- 
peatcdly at the sanitarium that he and his wife had agreed that whatever 
one had left, the other should hâve the right of the property which the dylng 
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one left, but for the use of that property whieh the dylng one left during the 
life of the remaihing one; but upon the death it should be returned to the 
Bllss family or the Warren family, as the case mlght be. He went on fur- 
thermore to tell me ail; how it was that the $6,500 should be glven to Mary 
at once, because, from some objection of Mrs. Warren to handlliig his estate 
in the event of his death, tbey had agroed that the note for $16.000 heUI by 
them against Mr. T>. M. Russell should be given to Mr. Warren's sistor—I 
think it was his sister; some nieuiber of the family — and that Jlrs. Wiutpii 
had thereupon said she was going to give to JIrs. Kussell the $0.5(.t0 note. 
On the occasion at the sanitarium in which he spoke to nie of thèse matters, 
he spoke very freely, and, flnally, the last thing before leaving him in the 
berth of the sleeper going feouth from Washington to Salisbury, wliere I left 
him, he ealled me and expressed himself as beiug grateful to me for the as- 
sistance and kindness which I had shown him, and talked vvitii me more 
rationally than at any time before, and assured me that he waiitiKi me to 
think well of him ; that he was going to do just what he had promised to do ; 
that he was going straight to Mobile and carry out his agreemeut with his 
dead wife, and that Mary must not think that he was going to do ar.ything 
else except to carry out the agreement of which I hâve spoken heretofore." 

On cross-examination he was asked to state exactly what the 
agreement was — what he (Dr. Warren) said it was. 

"I think I hâve stated it as well as I can state it. I don't think I could 
State it more accurately. Well, please state it again? That whatever prop- 
erty either one of them died possessed of should be held in trust by the re- 
maining one — in trust, I mean, to be used by them ; but the trust to be of 
the nature that it was to be disposed of accorcllng to the promise upon thelr 
death, and that the residue of whatever property they might then bave of thls 
property which they inherited, the one from the other, should be given, as 
the case might be, to the heirs or the family of Dr. Warren or of Mrs. War- 
ren. Is that the agreement — what he said the agreement was? What he 
said the agreement as told me. Let me add one word hère. Dr, Warren 
told me so many times during that day, the evening, the morning, and the after- 
noon, repeated it so many timcs, stating the same fact in différent wovds, 
that for me to repeat his exact words in regard to it would be impossible, but 
for me to fail to understand and to know what he intended to tell me is im- 
possible. What I want you to do Is to state exactly what your understandlng 
of the agreement was between Dr. Warren and Mrs. Warren, whicli you 
gathered from the statements of Dr. Warren to you while he was at the 
sanitarium at Watkins, N. Y. I cannot state it better than I hâve done. I 
don't see how I can get at it any better. I wish you would state the agree- 
ment exactly as you understood it? That if Dr. Warren died before Jlrs. 
Warren, Mrs. Warren to bave the use during her lifetime of ail of Dr. War- 
ren's property. That if BIrs. Warren died before Dr. Warren, that Dr. War- 
ren was to bave the use of ail of Mrs. Warren's property during his lifetime. 
That upon the death of Dr. Warren that he .should leave to Mrs. Jlar.y B. 
Russell whatever he had left of the property which he had received from Mrs. 
Warren. That upon the death of Mrs. Warren she should leave whatever 
she might hâve remaining of the property left by Dr. Warren to his heirs." 

D. M. Russell, the husband of the appellant, who was examined 
April 8, 1903, was then 66 years of âge, and resided at Jonestown, 
Coahoma county, Miss., testified : 

"How long before the death of Mrs. Warren was It that you last saw her? 
About a month, November 15th and 16th, at this place, Memphis, Tenn. She 
came on hère to attend to some business for her husband and herself — he was 
an invalid. State what. If anything, you know In référence to a contract or 
agreement between Dr. J. A. Warren and his wife having relation to wills 
to be made by them respects vely and one in favor of the other? Mrs. Warren 
stated to her sister and myself that she wished us to know her business ar- 
rangements — her property (hers and her husband's) — and it was agreed between 
them that each should leave their property to the other, wlth the gênerai un- 
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derstandlng anfl agreement that on the death of the other the other should 
then wUl the property recelved from the other to their respective helrs ; that 
Is, the Warren money was to go to the Warren helrs, his nephews and nièces, 
and Mrs. Warren's to her slster. That there had been a change made, and 
she wanted us to know of the change. He had origlnally left hls property to 
liis wlfe, seised to pay an annulty to hls slster, Mrs. Moore. He now left Mrs. 
Moore the sum of .$] 6,000 In lieu of that annuity. She stated that she had 
left her property entirely to hlra, but she would make a change In her wlU 
iuid leave Mrs. Russell the note of mine for $0,500. She stated that she had 
left her property entirely to Dr. Warren, without making auy provision in 
her will, leaving It to him entirely or absolutely, so that he could hâve the 
entlre use of It, and if he llved long enough to need It ail she vranted him to 
hâve It, but that he would leave whatever there was to her slster at hls 
death. That, she stated, was the mutual understanding. I asked her if it 
would not be best to provide for that agreement in her will; she replied: 
'Dr. Warren is an honorable man, and will do as he agreed.' Where did this 
conversation, as to which you hâve been testifying between Mrs. Warren and 
her slster in your présence, occur? In Caston's Hôtel, in the city of Memphls, 
ïenn. Dr. J. A. Warren was not présent on that occasion? No, he was slck 
at the sanltarium. You say that Mrs. Warren stated on that occasion that 
Dr. Warren's will, as It had been drawn, leaving Mrs. Warren hls estate, 
changea (chargedî) the annulty in favor of his slster, Mrs. Moore, and that a 
change had been made by Dr. Warren, givlng to hls sister a stated sum of 
çiOjOOO in the place of the annuity, and that Mrs. Warren, for that reason, 
intended to make a change in her will, givlng to her slster, your wife, a cer- 
tain note which you owed to Mrs. Warren for about $6,500? Yes, she stat- 
ed that it was her intention to make that change. When and where, 
after thèse conversations, was it that you saw Dr. Warren, If at ail? In 
Mobile, about a month later. He returned wlth hls wife's body to Mobile 
about December — gomewhere, I think, about the 15th or 20th. What had 
been the condition of Dr. Warren's health for several years precedlng hls 
death? He had been an Invalld. Do you know from what disease he had been 
sufferingî Neurasthenla. He had, hdwever, a combinatlon of diseases, but 
that was given to me as the principal trouble. Dr. Master told me this. 
What were the manifestations of the disease of Dr. Warren which were ap- 
parent to a nonprofessional person? At times great irritable nervousness. 
State whether or not he required constant attention? Yes, he had trained 
nurses and required constant nursing. He had a trained nurse sometlmes, 
but geuerally a negro who waited on him. He had nurses for several years. 
State whether or not you saw Dr. Warren in Mobile after the death of his 
wife and before her burlal? I met the train at Mobile which he (Dr. War- 
ren) and his wife's body arrived on. Dr. Warren, very shortly after reaching 
liis boardlng house, brought up the subject of his wife's property. Mrs. Rus- 
sell had gone to Watkins, and had returned wlth Dr. Warren. He said to 
me, 'Dave, Mary (that is my wife) thinks that her sister left her property 
to her ; that I was to hand It over to her.' I said, 'No, Doctor, Martha told 
us the agreement in référence to her property, and she does not think so.' 
He said, 'Well, now, I am going to hâve Martha's will brought hère and read 
to you.' He said, 'So that you can see that she gave the property to me.' He 
had to send to Mr. Jones to get the will. Now I am givlng the particulars 
as I remember they occurred. Some of It was that evening, and some of It 
was the next evening after her burlal. She was buried about 11 o'clock, but 
he brought the question up every time it was discussed. I endeavored to 
keep him from dlscussing it, thinking it would do him Injury in his condition. 
After Mrs. Warren's will was read, I said : 'Doctor, that is exactly as your 
wife told us; but she said that It was agreed between you that you were 
to hâve the use of her property, but were to make a will leaving it: — whatever 
there was of it — to her sister on your death, just as she was to do wlth your 
property, leaving it to your helrs on her death, if she had survived.' He said, 
'Yes, yes, that is right, I am golng to do it,' and was extremely anxious to 
make a will. We endeavored to hâve him delay it, thinking It mlght injure 
him. He was excited and very much dlstressed. I had a consultation In 
référence to It wlth Mr. Winston Jones (one of the appellees). Mr. Jones 
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sald that he believed the worry and anxiety that Dr. Warren was goiiig 
through, because he stated : 'If I sbould die, and I am liable to at aiiy time. 
as my heart is affected, îlary would not get Martha's property as it is agreeà 
she sbould, but it vvould go to my beirs' — Mr. Jones stated that be tbougbt 
the makiug of the will would bave a less Injurious eflCect on him tban tbe 
anxiety and worry that he was going tbrougb, fearing that Mary would not 
get, as he termed it. 'justice' ; 'ber rigbts,' as he expressed It. I then said 
to Dr. Warren at that time what Mrs. Warren bad stated to us In relation to 
ber property, and said, 'Doctor, Martba said that when she got back to Mobile 
sbe would change ber will, and leave my note of $6,500 on ber deatb. as you 
had made a bequest direct to Mrs. Moore.' I said, 'She is, of course, dead, 
and bad not made that change.' He said : 'That is ail right ; sbe tnld me 
about it, and I am golng to earry out Martha's wishes.' He had Mr. Winston 
Jones, who had charge of the papers, get tbe note and bring it to his room. 
He indorsed it over to Mary, and banded it to her. Dr. Warren admitted 
fuUy tbe conversation and agreement with his wife. as she bad told it to ber 
sister and myself, and made a will acoording to that nnderstandlng. There 
was a dispute, however, in regard to $10,000, Not long after tbelr marriag» 
Dr. Warren wished to make a loan to J. P. Pettite of this place (Memphis, 
Tenn.), an old friend of his, and be didn't bave tbe money. Mistress did hâve 
the money on hand, and he wished to loan her money. She objected because 
he wished to make the loan without security. He said, 'Very well, if I will 
be security, will that satisfy you?' Sbe said, 'Certainly.' He made the loan, 
and made a slmllar one to Gardner and Copp under similar conditions — 
Gardner and Copp of New Orléans. He met a loss of $10,000 in the two loans. 
He paid this money back to Mrs. Warren, as be had agreed. In the conver- 
sation prior to making this will, which he had with me in bis room in Mobile, 
he sald, 'Now, Dave, I am not going to give Mary that $10,000, because it is 
Warren money,' althougb I polnted out to him that It was Bliss money, be- 
cause he had loaned Bliss money, and he was bimself responsible. With 
that exception In référence to that, he acknowledged fully Mary's right to 
her gister's property. He made a will, I think, the day following the burial. 
I think Mr. Bestor drew the will. By that will he bequeathed to Mrs. Rus- 
sell on his death the estate whlch Mrs. Warren had bequeathed to him, other 
tban the $10,000 just referred to. He mentioned this matter to me repeatedly ; 
first soon after gettlng to his boarding bouse that evening. He spoke of it 
more tban once that night before he retired, and agaln the next moruing the 
first tbing. I am not clear in my mind wbether be made his will on the 
evening of tbe burial of his wife or tbe morning following, but I am of the 
impression it was the next morning ; but he was Insistent. I think the 
agreement about making tbe mutual wills bad existed ever since tbey werè 
married. She bad been a widow and had her own estate, and had charge 
and control of her own property. I think tbey entered into that agreement 
soon after marriage. She bad spoken to me about it years before ber death. 
I cannot state as to the time of making this agreement froni what I learned 
froin Dr. Warren and not from Mrs. Warren. Before the conversation I had 
with Or. Warren at the time of his wife's death, he had discussed tbe matter 
with me, not in the early part of tbelr marriage, but a few years afterwards, 
visiting me on the plantation — I had bought out Dr. Warren's planting in- 
terests, bis balf — we were owners of the property together ; I had bought it 
out and made cash payments, and gave him my note for $16,000 for the bal- 
ance. We bad bard times with an overflow for tbree years in succession. 
He was esplainlng to me in a business way. He said, 'Dave, don't be uneasy 
about that note, for I am not going to press you, and if I sbould die my estate 
ail goes into Martha's bands.' He tben spoke about the agreement. He said, 
'You know she won't press you.' Ile said later that he did not want the 
money, and asked me to keep it and use it. It was In relation to that that 
Mrs. Warren came hère. I objected to paying 8 per cent, interest, as I could 
get money at a lower rate. Sbe took up the old note, and I gave a new note 
at 6 per cent. I knew from what Dr. AVarren sald at thèse anterior perlods 
how tbe wills were to be drawn. and that tbe gênerai arrangement was the 
same which existed when Mrs. Warren died, with the exception of tbe annu- 
ity. ïhere was a direct bequest to Mrs. Moore. I will say that Dr. Warren 
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bas always discussed ail of tliese niatters freely with me; we became Inti- 
mate friends, as well as being connected by marriage." 

On cross-examination : 

"Mr. Russell, when was thls agreement or contract that you bave testifled 
to, that Mrs. Warren stated had been made between her and her husband, 
Dr. Warren — When was tbis agreement made? She dldn't give the positive 
date ; just stated it as a fact. She dldn't tell me when they made the change 
in relation to the bequests. The only change was In the leavlng of the an- 
niiity whieh had been left to Dr. Warren's sister, Mrs. Moore — changing it— 
leaving œy note of $16,000 to Mrs. Moore, and the balance to go into her 
hands as long as she lived; and that she had made a llke agreement, bnt 
that it had been made since she last saw me. When had she last seen you? 
I cannot now reeollect. Was it a year? Yes, about two or three years. 1 
don't remember wben I had seen her before that. Was it more than three 
years? I would not be willing to swear to any parti cular time. I cannot 
reeollect now ; I reeollect very distinctly that we were at Grand Briar, White 
Sulphur, wheu she went over this entire agreement between herself and the 
doctor. This agreement that you hâve testifled to, that she said that she 
had with Dr. Warren — that was hère In Memphis? Yes, sir. This agree- 
ment that she had with her husband had been changed from a former agree- 
ment? Yes, sir. You don't know when the former agreement was made? 
No, sir; I cannot state about that. I wish you would state now in détail 
the exact agreement — exactly what the agreement was? She told me that 
she had willed ail of her property to Dr. Warren for his use during bis life- 
time ; that she left it to hlm absolutely, with the agreement and understaud- 
ing that if she died flrst he would then make a will leaving on his death her 
property to her sister, Mrs. Russell, and that he had agreed the same way to 
leave ail of his property to her, and she was to leave it to bis heirs when 
she died. As I understood, you testifled in your direct examination that Dr. 
Warren had by bis original will — by some prior will — left ail of his property 
to his wife, bat an annuity to Mrs. Moore, but that that had been changed, 
and that, instead of leaving the annuity to Mrs. Moore, he had left her by 
his will $16,000? I think she said my note— it was $16,000 then. While 
she was hère I paid part of the principal, leaving $16,000. You don't know 
when that change was made? , I do not. As I said, she explained this to me 
in relation to my business about this note. What was it yOu said that Mrs. 
Warren stated In référence to changing her will and leaving to you, or to 
Mrs. Russell, the note of $6,500? She said, after making thèse statements 
about the change by Dr. Warren : 'I think that as he bas made thls bequest, 
that I ought to leave Mary a direct bequest, and when I go back to Mobile 
I will leave your note of $6,500 on my death.' But she never got to Mobile. 
You say that when you met Dr. Warren in Mobile after the death of Mrs. 
Warren, that he was very nervous? Very nervous, very muoh wrought up. 
carrying on, and almost hysterical at tlmes ; was blaming the doctors, and 
saying that they had killed her ; that she ought never to bave died. He said 
that it was merciless, and that he would kill the doctors— going on at a fear- 
ful rate — and then he would go back to the snbject of this property. How 
long did that last, that condition of Dr. Warren? He was calmer after he 
had made the will. He was in a very bad condition, and, as near as I know, 
he was in a very wretched condition ail of his days — the remalnder of his 
life. Ile got so, I think, • that he went ont but little. You say that after 
the will had been drawn by the lawyer, whoever he was, Dr. Warren handed 
it to you to read? Please state as near as you can the language of the will 
which referred to the bequest to Mrs. Russell? I would not undertake to 
state the language, but my recollection Is elear that It complied with the agree- 
ment that had been discussed. It complied with the agreement that Mrs. Rus- 
sell should be given the property of her sister, with the exception of the $10,- 
000." 

Daniel P. Eestor testifies : 

"That he knew Dr. John A. Warren and Mrs. Martha B. Warren both very 
well ; in fact, intlmately. That he had known Mrs. Warren as far back as he 
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could recollect when he was a child, and had known Dr. Warren for about 
25 years. ïhat he had professionally represented Dr. Warren In only two 
matters prlor to the death of his wife ; one was advising him in regard to a 
claim he had agalnst Francis Coxe and Atwood Violet of New Orléans, and 
the other was In référence to a loan to F. S. Parker and wife, and taking a 
mortgage on some property In Mobile which they owned to secure the loan. 
He does not recollect representing him in any other légal matters, except 
writing his will. He wrote Dr. Warren's last will and the codicil (which were 
probated) ; he aiso wrote a will for Dr. Warren In the latter part of Decem- 
ber, 1899. That he had never written a will for him préviens to that time. 
That his recollection of the provisions In the will that he wrote in 1899, so 
far as Mrs. Russell was concerned, is that he willed to her ail property that 
he would leave, or that would turn ont over $45,000 or $46,000." 

Winston Jones, one of the appellees, testified : 

"That on January 16, 1900, Dr. Warren requested him to come to see him 
and bring ail of the papers of his and Sirs. Warren's, and he got me to hâve 
made ont for him from his papers and Mrs. Warren's papers an invontory 
of ail the property that he had and ail the property that Mrs. Warren had. 
We discussed the items as we went along, and we made ont a full inventory 
as Dr. Warren dictated and requested to be done. In the memoranda of his 
own individual matters he had this memoranda put in : 'Amount due me by 
M. B. Warren, being the amount I paid her for her loss in the Pettite matter.' 
[le stated that this had always been the understanding bepveen himself and 
Mrs. Warren: that if he outllved her that she was to pay him back this 
money. I hâve also heard Mrs. Warren and Dr. Warren discuss the matter 
between them, and It was so understood by and between them. The next 
item : 'Amount due me by Mrs. M. B. Warren, $2,000, being the amount which 
I gave her my check on Brown Bros, for.' He told me that she owed him 
this amount of money, $2,000, which he had given her a check for on Brown 
Bros. ïhe value of Dr. Warren's estate at the time of his death, including 
.Mrs. Warren's estate, was in the neighborhood of $50,000. Dr. Warren died 
March 24, 1901." 

By request of appellant's counsel, this witness attached to his testi- 
mony the inventories to which he had referred, in which we find thèse 
amounts set down as belonging to the es'tate of Dr. Warren : 

Cash with Winston Jones & Ce $ 5,904 19 

Cash with Brown Bros 1,0.55 11 

Note of D. M. Russell 16,000 00 

Note of Parker and wife 8,000 00 

Interest on same 560 00 

Note of George Winston 6,000 00 

.\mount due me by Mrs. M. B. Warren, being the amount I paid 

for her loss in the Pettite matter 6,500 00 

Amount due me by Mrs. M. B. Warren, being amount for which I 

gave her my check on Brown Bros 2,000 00 

Total $46,019 30 

We also find set down, as having constituted the estate of Mrs. 
Martha B. Warren, items (which need not be specified) aggregating 
at par value $26,703.86, embracing shares of stock put down at $600 
and one note at $300, which the witness Jones testifies were worthless. 
Exhibit D, attached to this testimony, présents a statement dated March 
13, 1900, purporting to give the items of Dr. J. A. Warren's estate, ag- 
gregating at that time the sum of $39,760.03, embracing items of securi- 
ties on the margin of which Dr. Warren bas indorsed, "From M. B. 
W.," aggregating $13,077.18. The will of Dr. Warren that was pro- 
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bated was executed Aprîl 16, 190.0. The eighth paragraph of this will 
was in words and figures as follows : 

"At the tlme of my death if there should be anythlng left out of the money 
or property which I received under the wlU of my wife, after deducting $2,000 
for whIch I gave her my cheek on Brown Brothers & Oo., and the Pettlte 
money or notes amountlng to $6,500, and the notes and mortgage which I gave 
Mary B. Russell on the 25th of December, 1899, amounting to $6,500, and the 
F. S. Parker mortgage and notes for about $9,120.00; then I give and be- 
queath such amount so remaining and so derived from my wife's estate, to 
Mrs. Mary B. Russell, If she be living at the time of my death ; but this legacy 
is based on the condition that my estate which I own at the time of my 
death shall be worth at least $46,000, and if it should be below said sum, 
then this legacy shall be void and of no effeet; but If my estate shall be 
worth more than $46,000 at the time of my death, then so much of my estate 
as is above $46,000 shall go to Mrs. Mary B. Russell, the sister of my deceased 
wife ; and this legacy is based on the further considération that if Mrs. Rus- 
sell should die before I do, then this spécial legacy shall be of no force and 
efCect" 

On February 26, 1901, J. A. Warren executed a codicil to this will, 
revoking and annuUing the said eighth paragraph to said will, and de- 
vised his estate to others. 

The will of Martha B. Warren, which was probated, bears date the 
13th day of May, 1895. Besides spécial bequests and directions about 
administration, which need not be copied, it provides: 

"And to my sister, Mrs. Mary Bliss Russell, of Coahoma County, Mississippi, 
I give and bequeath my diamond ring set In black enamel, and a topaz ring 
set around with pearls, a sllver pepper box which came from our great-grand- 
parents; also the certiflcate of membership of our grandfather, William 
Ijcorrett, In the Society of the Cincinnati, slgned by General Washington and 
General Knox; and also the two china dishes eoming from our grandmother. 
As my said sister has a handsome estate of her own, I make no further be- 
quest to her than of thèse spécifie articles, just above enumerated. Thlrd — 
The rest and resldue of ail my estate, real and personal, and In action, of 
which I may die seized and possessed or In any wise entitled to, I give, be- 
(lueath and devise unto my belo'ved husband, John A. Warren, to be absolutely 
his and in fee." 

In référence to this will, the witness Harry Pillans testifies : 

"I réside in Mobile, Ala., and am a, lawyer ; bave been engagea in the prac- 
tlce some 33 years. ' I knew Mrs. Martha B. Warren and Dr. John A. Warren 
during their llîetlme, not intimately, but very well Indeed, Mrs. Warren being 
an Intimate friend of some near friends of mine. I wrote a will for Mrs. 
Warren ; the one that was probated, and a copy of which is shown me. I 
was one of the witnesses to that will; it was executed in my office. Mrs. 
Warren came into my office and said to me that she, having an estate of her 
own, wlshed to make a will, and wanted me to draw it ; that Dr. Warren had 
a lawyer, but she preferred to bave her own. She instructed me as to the 
disposition she desired should be made of her estate by the contemplated 
instrument, and left me to prépare it, which I did, I think, within the day of 
her call, or perhaps the next day, and notlfled her to come baek to the office, 
and she did so. She then read and consldered the will as drafted, said that 
It met with her Instructions, and she then desired me to call witnesses in 
order that she might exécute It at once. I called my partner, Mr. Hanaw, and 
he and I witnessed the will. I see there Is a codicil to the will bearing the 
same date as the will. I do not recollect any partlculars about this codlell 
belng added, and could only draw the conclusion that this was an addltlonal 
instruction given by her at the time she read over thé will. I will add hère 
that she asked me to retaln the will In my safe until her death. In order that 
it might be preserved safely. I sealed it up in an euvelope, which I Indorsed, 
statlug what was inslde of It, and locked it up in a cash box In my safe, 
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where it reruained until I learned of the death of Mrs. Warren, whcn I com- 
inunicated, I thlnk to Dr. Warren, who was 111 at Mrs. Hodgson's, the fact 
that I had thls will. I thlnk she came alone on both occasions to my ofiace. 
I am pretty well satlsfied that Dr. Warren dld not corne with her." 

Thus far we hâve proceeded on the assumption that such a contract 
as appellant avers and has sought to prove may be made and may be es- 
tablished by paroi proof. The soHcitor for the appellant contends with 
urgency and force that we are not concerned hère with the question of 
the validity of limitations of" a remainder over of real estate, where the 
first devisee takes the fee with power of disposition in fee, touching 
which, in Howard v. Carusi, 109 U. S. 725, 3 Sup. Ct. 575, 37 L. Ed. 
1089, which was a case where real estate was sought to be reached, it 
was held that such limitation over would be void, as being inconsistent 
with the devise of the fee. That if the contract between Dr. and Mrs. 
Warren had been embodied as a limitation in the will of Mrs. Warren, 
and had related to real or personal estate in the state of Alabama, it 
would hâve been a good limitation under the statutes of that state (quot- 
ing sections 1046-1049 of the Code of Alabama of 1896), which sec- 
tions bave frequently been before the Suprême Court of Alabama, and 
hâve been construed in numerous cases (which he cites) and declared 
applicable to real and personal property. That the rule, therefore, an- 
nounced in Howard v. Carusi, is abrogated by the Alabama statute, to 
the extent that the estate remaining unexpended at the death of the 
first taker passes by the will, although at common law the limitation 
would be void as derogating from the estate first given. But (he con- 
tinues) the présent case does not dépend upon the validity or invalidity 
of limitations appearing in the face of the deed. Where such limita- 
tions hâve been held void as inconsistent with the estate, it has been 
done under rules of construction, and not because such limitations 
were illégal or contrary to public policy ; that one may contract to leave 
the whole or any part of his own estate to a particular individual by 
will is too well settled by English and American authorities to be doubt- 
ed. If there was a conflict in the authorities, it is settled in Alabama 
that such a contract can be made; and he cites Bishop's Heirs v. 
Bishop's Adm'r, 13 Ala. 475 ; Barrell v. Hanrick, 42 Ala. 60 ; Moore 
v. Campbell, 102 Ala. 445, 14 South. 780. 

In the last of thèse cases, Moore v. Campbell, we find it stated that : 

"The princlple that a paroi trust may be ingrafted upon a devise or be- 
quest after probate of the will was declared in Bishop's Ileirs v. Bishop's 
Adm'r, 13 Ala. 475, and fdllowed in Barrell v. Hanrick, 42 Ala. 60. We are 
not aware that the question has arisen since in this state. The doctrine has 
found support in other states (citing cases). We do not feel at liberty to 
départ from the rule, inasmuch as the statute of wills was re-enacted in the 
same language after the rendition of thèse décisions, and it is not necessary 
to the décision în thls case ; but there are so many objections to its applica- 
tion to wills, we feel justiiied in pointing out some of them, that the législa- 
tive department may make statutory provision in the matter, if lu its wlsdom 
it sees proper to do so. We confine what we hâve to say to the statute of 
wills." 

After a somewhat protracted and animated discussion of the subject, 
the opinion says f urther : 

"But call It what you will, and argue as you may, a paroi trust ingrafted 
upon a written bequest by paroi testimony, by the decree of a court, after the 
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death o'f the testator, Is pro tanto the establishment of a paroi will for the 
testator." 

In Wall's Appeal, 111 Pa. on page 471, 5 Atl. 234, 56 Am. Rep. 288, 
in référence to a kindred though not identical case with the one before 
us, we find this language : 

"Claims of thIs nature agalnst dead men's estâtes, resting entirely in paroi, 
based largely upon loose déclarations, presented gênerai ly years after the 
services In question were rendered, and when tlie llps of the party principally 
interested are closed in death, requlre the cloSest and most careful scrutiny 
to prevent Injustice being done. We cannot too often repeat the caution we 
hâve so frequently uttered on thIs subject, and we feel that the présent occa- 
sion is one that demands both their répétition and thelr application." 

In an earlier kindred case in the same court, Graham v. Graham's 
Executors, 34 Pa., we find on pages 480 and 481 this language used by 
Judge William Strong (afterward associate justice of the Suprême 
Court) : 

"The temptatlon to set up claims agalnst decedents, particularly such de- 
cedents as hâve left no llneal heirs, Is very great. It cannot be doubted that 
many such claims hâve been asserted vi^hlch vcould never hâve been made 
known had It been possible for the décèdent to meet Lis alleged créditer In a 
court of justice. Not unfrequently we wltness a scramble for a dead man's 
effects, dlsreputable to those engagea In It, and shocking to the moral sensé 
of the community. Such claims are always dangerous, and when they rest 
upon paroi évidence they should be strlctly scanned ; especlally where an 
attempt Is made, under cover of a paroi contract, to efCeet a distribution dif- 
férent from that which the law makes, or that which the décèdent bas directed 
by his wlll, should it meet no favor In a court of law. Even if such a con- 
tract may be enforced, it can only be when It Is clearly proven by direct and 
positive testlmony, and when its terms are deflnite and certain." 

In O'Hara v. Dudley, 95 N. Y. 403, 4=7 Am. Rep. 53, where a trust 
was sought to be established by a letter of instructions from the tes- 
tator to the legatee who drew the will, the judge, in delivering the 
opinion on the question we are now considering, referring to pre- 
vious cases cited and discussed by him, said : 

"Ail along the Une of discussion It was steadily claimed that a plain and 
uiiambiguous devise in the will could not be modlfied or eut down by extrinslc 
matter lying in paroi or unattested papers, and that the statute of frauds and 
that of wllls excluded the évidence; and ail along the Une It was steadily 
answered that the devise was untouched, 1' it it was not at ail modified, that 
the property passed under It ; but the law dealt with the holder for his f raud, 
and out of the facts raised a trust ex maleficio, Instead of resting upon one 
as created by the testator." 

Earlier in the opinion it was said : 

"If, therefore, in her letter of Instructions the testatrîx had named some 
certain and definlte beneflciary capable of taking the provision inteuded, the 
law would fasten upon the legatee a trust for such beneflciary, and enforce 
it, if needed, on the ground of fraud. Equity acts in such cases, not because 
of the trust deelared by the testator, but because of the fraud of the legatee. 
For hlm not to carry out the promise by which alone he procured the devise 
anâ bequest is to perpetuate a fraud upon the devisor which equity will pot 
endure." 

In Moran v. Moran (lowa) 73 N. W. 620, 39 L. R. A. 207, 65 Am. 
St. Rep. 443, it is said : 

"ïbat there are authorities to the effect that when a testator, because of 
the fraud of a devisee, is induced to make a devise on the représentation by 
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tlie devlsee that he will take the devise in trust for anotlier who was the real 
object of his bounty, equity will enforce the trust, is not to be questioned 
(citing several cases). Numerous other cases could be cited, but It is not 
important to do so. In thèse cases — and If there are exceptions we hâve not 
uoticed them — equity bas interfered to enforce a trust on the ground of fraud, 
in the practice of which the devisee has by his acts or silence prevented the 
testator from, or led him to avold, making provision In his will which he 
intended ; and the cases cited were not for the construction of the wills, but 
to déclare a trust on the fraudulent acts by which the making of the will was 
prevented. The cases do not attempt to change the wills or to construe them, 
but to fix obligations because of the acts of the devisee." 

In a verv learned note by the annotator to the report of the 
case of Gare v. Clarke (S. C.) 16 S. E. 614, 20 L. R. A. 465, it is 
stated: 

"The gênerai rule of law with regard to promises made to a testator is 
that, if one Induces a testator not to insert a provision in his will In behalf 
or for the benefit of anotlier, by promises or assurances that the promisor, 
whether he be the heir, Personal représentative, devisee, or residuary legatee 
will see to and carry out the testator's intention with regard to such party, 
it is fraud in such promisor, after the decease of such testator, to refuse to 
carry oiit the promise which imposed a légal duty upon him, that the courts 
of equity will compel him to fulflU and perform." 

Counsel for the appellant thinks that it is idie to attempt to meet 
the current of the testimony for the complainant if the witnesses are 
to be credited, and that, to save Dr. Warren from a breach of con- 
tract, the court below was wilHng to présume that ail of the witnesses 
for the complainant were guihy of perjury, and the complainant her- 
self was asserting a baseless claim. It does not so appear to us. 
The complainant may honestly believe that she has a just claim 
against the estate of the appellees' testator, and the testimony she 
has offered may in some measure tend to show some kind of an un- 
derstanding or agreement between Dr. Warren and his wife, resting 
in paroi, while at the same time, to men accustomed to the adminis- 
tration of justice, and trained in the application of the rules by which 
right is sought in the courts, that testimony may appear wholly in- 
adéquate to establish the appellant's claim. The déclarations of Mrs. 
Warren, except so far as they hâve been shown to hâve been clearly 
made known to Dr. Warren and assented to by him, are not com- 
pétent évidence against the appellees. This record may not show, 
and it is only just to say that in our opinion it does not show, any 
ground for the slightest suspicion that any one of the witnesses who 
hâve testifîed in this case approach to or look toward the commission 
of perjury. But in the field of inquiry appropriate : to the use of 
human testimony the area occupied by willful perjury, which is in- 
capable of generating any belief, and which bounds this field on one 
side, is far removed from the opposite boundary, where are impartial 
witnesses, with natural faculties and training for the accurate percep- 
tion of the truth and the accurate communication of it, whose testi- 
mony commands behef; and throughout the intermediate area there 
are éléments of difïering degrees of force which go to affect the 
weight of the testimony of Witnesses whose character for truth and 
veracity is above suspicion. The nurse and the physician testifîed in 
référence to their understanding of what Dr. Warren had said on 
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the subject învolved in this inquiry. Their testimony, so far as it 
tends to show any àgreement between him and his wife, tends to 
show agreements differing substantially in their terms the one from 
the other. They differ also as to the time when the arrangement of 
which they speak had been made. The nurse says it was at the time 
they made their wills ; the physician says that he understood from 
Dr. Warren that the conditions of the àgreement between himself 
and his wife were ail contained in their wills ; that "the talk" had 
been long before the wills; that the wills were the outgrowth of the 
verbal àgreement. It seems to us that this testimony, so far as it 
aiïects the appellânt's case, is nugatory, and we are left with the 
testimony of D. M. Russell, and of his nephew, Percy Russell. We 
hâve inserted their testimony at great length, and it seems clear to 
us from D. M. Russell's testimony that he could not, in the condition 
in which he found Dr. Warren after the death of Mrs. Warren, hâve 
stated to him so clearly the déclarations which Mrs. Warren had 
made to the witness and his wife that Dr. W^arren could hâve under- 
stood ît with suificient distinctness to be charged with its admission 
by what he said or what he omitted to say. We should bear in mind 
that within a few hours after the death of Mrs. Warren, and within 
one hour after appellant had reached the place where her sister's 
body lay, there was developed between her and Dr. Warren a conten- 
tion and an antagonism of thought which showed either that Mrs. 
Russell had not understood Mrs. Warren, or that she failed to convey 
distinctly to Dr. Warren's mind what Mrs. Warren had said ; because 
it is clear from the testimony of Percy Russell that Dr. Warren then 
thought that the appellant was claiming that his wife had told her 
that the àgreement between him and his wife was that the appellant 
should get ail of the Bliss money immediately upon her sister's death, 
and that in the amount she was to get should be included the $10,- 
000 of Mrs. Warren's money which had been loaned at the instance 
of Dr. Warren, and for which he had stood security, and which, being 
lost, he had repaid to his wife during her lifetime. So strongly was 
this impression made upon the mind of Dr. Warren by his inter- 
views with the appellant at Glen Springs, and during their journey 
from Glen Springs, that he insisted on talking about it continually 
to Percy Russell from the time they left Glen Springs until they 
parted at Salisbury, and almost the first words Dr. Warren said to 
D. M. Russell on their meeting at Mobile were : "Dave, Mary thinks 
that her sister left her property to her; that I was to hand it over 
to her. Well, now, I am going to hâve Martha's will brought hère 
and read to you, so that you can see that she gave the property to 
me." When D. M. Russell told the doctor that Martha had said 
that when she got back to Mobile she would change her will and 
leave the note for $6,500, on her death, to her sister, Dr. Warren re- 
plied : "That is ail right. She told me about it, and I am going to 
carry out Martha's wishes." And he sent at once for the note, in- 
dorsed it, and handed it to Mrs. Russell. The next day, or the day, 
after, he did hâve a will prepared, and the évidence shows that it 
provided that Mrs. Russell should take upon his death ail of his 
estate that then exceeded $45,000 or $46,000. Three weeks after 
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that he caused to be prepared an inventory of his estate, embracing 
in it $8,500 due from Mrs. M. B. Warren, and showing a total of 
$46,019.30. On March 13th he took another account of stock, in 
which he includes in the list of his property assets received from M. 
B. Warren amounting to $13,077.18. One month later he made the 
will which was probated, and provided in it that at the time of his 
death, if there should be anything left out of the money or property 
which he had received under the will of his wife, after making déduc- 
tions therefrom which he specified, so there should remain $46,000, 
then so much of his estate as exceeded that sum should go to the appe- 
lant, if she were then living. It is thus évident that, from the first 
hour his mind came to act on this subject after the death of his wife, 
his understanding was that he had an estate of $46,000, the corpus of 
which he was not required to invade as long as the bequest which he 
received from his wife was sufficient to meet his expenses. He ex- 
pected his death to occur at any moment. He lived on, however, for 
more than a year, in great distress of body and dépression of spirits, 
brooding over his pôverty, and did not talk so much about anything 
except his poverty. Twenty-six days before his death did occur, he 
made the codicil revoking the eighth paragraph in his will, and devised 
his estate to others. He was not présent when his wife had made her 
will five years before her death, and it is certain that he never saw 
that will until after her death. He and she had left Mobile and had 
arrived at Glen Springs in 'May, 1899. Leaving him at the sanitarium 
there, she went to Memphis, Tenn., to attend to some business for her 
husband and herself, with her brother-in-Iaw, who owed Dr. Warren 
over $16,000, and bwed her $6,500, both on note and mortgage. In 
the settlement which she then made she received from her brother-in- 
law, for E>r. Warren, a cash payment which reduced the amount of 
that debt to $16,000. It had been bearing 8 per cent, interest, but she 
reduced the rate of interest to 6 per cent., and extended the loan, tak- 
ing a new note, dated November 14, 1899, due six years after date, 
with interest payable annually. It was in connection with this settle- 
ment that Mrs. Warren explained to her brother-in-law and to the 
appellant that Dr. Warren had by a prior will left ail of his property 
to his wife, charging it with an annuity in favor of his sister. Mrs. 
Moore, and that that had been changed and, instead of leaving an 
annuity to Mrs. Moore, he had now left her the $16,000 note. After 
making thèse statements about the change that had been made by Dr. 
Warren in his will, Mrs. Warren said to the witness and his wife: 
"I think that as he has made this bequest that I ought to leave Mary 
a direct bequest, and when I get back to Mobile I am going to leave 
her your note for $6,500 on my death." This indicates beyond ques- 
tion that the change to which it refers had been made after they left 
Mobile in May, and we learn from the testimony of Percy Russell 
that the change in Dr. Warren's purpose was made to meet the wishes 
of his wife. This witness says that he (Dr. Warren) "went on fur- 
thermore to tell me ail" — how it was that the $6,500 should be given 
to Mary at once, because from some objection of Mrs. Warren to 
handling his estate in the event of his death, they had agreed that the 
135 F.— 60 
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note for $16,000 held by them against Mr. D. M. Russell should be 
given to Dr. Warren's sister, and that Mrs. Warren had thereupon 
said she was going to give to Mrs. Russell the $6,500. Much stress 
is laid upon the fact that, immediately upon the death of Mrs. Warren, 
E>r. Warren was urgent to hasten home that he might make his will. 
If he had a written will in existence at the time of his wife's death, or 
at any time previous to that, no one who ever saw it has so testified in 
this case. He was childless; his domicile was in the state of Ala- 
bama ; his estate consisted wholly of personal property in Alabama 
and Mississippi. It was not necessary during the lifetirne of Mrs. 
Warren for Dr. Warren to hâve a written will in order to secure the 
purpose which the proof most strongly shows that thèse devoted 
spouses had^that the survivor should enjoy in fee simple both estâtes, 
and would make proper provision, testamentary or otherwise, for the 
rightful disposition of what remained at his or her death. Section 
1462, Code Ala. 1896 ; section 1545, Ann. Rev. Code Miss. 1893. As- 
suming that their minds were in accord on this subject, we can almost 
feel the touch of the resentment in the tone of her reply when her 
brôther-in-law asked her if it would not be best to provide for that 
agreement in her will. We can understand, also, why it was that he 
kept the assets of his own estate, as far as he is shown to hâve done so, 
separated from that which he had received by the bequest of his wife ; 
and it is not difficult tO understand how, when from causés of shrink- 
age not shown his whole estate had settled to a level not much above 
$46,000, hefelt that the $6,500 which he had handed to the appellant 
while his wife's body was yet unburied was fuU satisfaction of the 
pious duty which his knowledge of his wife's wishes imposed upon him. 
He is shown to hâve been an honorable man, and one who would do 
what he had agreed to do. 
We make one more quotation from the note in Gore v. Clarke, supra : 

"There niust, however, In every case be a promise proven to the satisfaction 
■of the court, which the court will enforce against the testator's estate in the 
hands of the promisoi-, of which the latter is enjoying the beneflt. There 
may be suspicions of the deceased's intentions to provide by will, and such 
suspicions may operate upon the minds of those taking to indUce them to 
consider themselves bound in honor and conscience to perform those intentions, 
hut tieither at law or in equity can such a promise be fulflUed or enforced 
without some proof of it." 

Whatever may hâve been "the talk" of Dr. Warren and his wife, 
the évidence in this case is not sufficient to show such a verbal contract 
between them, or to shôw any such fraud on his part, either wiHful 
and actual, or constructiye, as to require or permit a court of equity 
or of law to enfotce the appellant's claiiii against Dr. Warren's estate 
in the hands 6f the appellees. 

The decreé of the Circuit Court is affirmed. 
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BUSTER et al. v. WRIGHT, United States Indian Inspecter, et al. 

(Circuit Court of Appeals, Eigbtli Circuit. Marcli 7, 1905.) 

No. 2,147. 

1. Ceeek Nation— Permit Tax— Citaracter— Validitt. 

The permit tax of the Creek Xation is tlie annual priée fîxptl by its 
laws for tlie privilège of condxicting business witliin its boi'ders vv-liicb 
it offers to noncitizens. The pajanent of ttie tax conditions the exerciise 
of the privilège; but the latter, and hence the former, is optional witb 
each noncitizen. 

Prior to the Creelî agreement of March 1, 1901, thLs tax was valid, 
and the Secretary of the Interior, the Indian Inspecter, and Indian agent 
had authority to enforce the laws which preseribed it. 

2. Executive Officers— Dutt to Enforce Laws— Necessity of Writ or 

Process. 

The duty of enforcing laws Is priniarily imposed upon executive offi- 
cers. Such ofiicers charged with the duty of enforcing an injunctive law 
may prevent, without other writ or process than the law Itself and their 
commissions of office, and it is their flrst duty to prevent, its violation 
where they ean do so without infringing the rights of those who threaten 
to break it, and no man bas any personal or property right to violate 
a valid law. It Is only when executive offieers renounce or faii to dis- 
charge their primary duty in such a case that an appeal to the courts to 
enforce such a law may be successfully made. 

3. S AME. 

The rule of an executive department may be due process of law. A 
lawful rule made by the chief of an executive department to which the 
enforcement of a law is intrusted, which appoints a subordinate for the 
purpose, and imposes upon him the duty of enforcing the law, is sufficient 
process of law to authorize him to prevent its violation in cases where 
he can do so without infringing upon any personal or property right of 
those who threaten to break It. 

4. Ceeek Nation— Permit Laws— Secretary ot the Interior and Indian 

Agent may Pkevent Unlaweul Business of Noncitizen in Obdee to 
Enforce Them. 

The légal eflfect of the laws of the Creek Nation prescribing permit 
taxes is to prohibit noncitizens from conducting business In that nation 
without paying them. 

The Secretary of the Interior and his subordinates, the Indian In- 
specter and Indian agent, may lawfully close the business of noncitizens 
within that nation who refuse to pay their permit taxes, and prevent 
the eontinuance of that business until they are paid, for the purpose of 
preventing the continuons violation of those laws. 

5. SaME— NOT AVOIDED BY Ceeek Aoreement of Haech 1, 1901. 

Neither the Creek agreement ratified by the United States March 1. 
1901 (chapter 676, 31 Stat. 861, 866, §§ 10-16), nor the establishment of 
town sites within the territory of that nation, nor the sale of lots therein 
to occupants who were not citizens of that nation, nor the organization 
of towns and cities thereon, withdraws such town sites, lots, their pur- 
chasers or occupants, from the territorial or govemniental jurisdiction 
of the Creek Nation, or exempts them from its laws, or withdraws them 
from the jurisdiction and authority of the Secretary of the Interior and 
his subordinates to close the unlawful business of those noncitizens who 
refuse to pay their permit taxes, fer the purpose of preventing the con- 
tinued violation of the laws which prescribe them. 

6. Same — NoT AvoiDED BY AOT Pkohibiting Déportation feom Indian Teb- 

BITOEY. 

The provision of the act of May 27, 1902 (chapter 888, 32 Stat. 259), 
which prohibits the déportation of persons in lawful possession of laud 
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In any town site In any town or clty In the Indlan Terrltory, was not 
Intended to and It did not repeal or annul the permit lawa of the Creek 
Nation, nor withdraw from the Secretary of tlie Interior and his subor- 
dinates their authority to close the business of noncitizens who refuse 
to pay their permit taxes, in ordcr to prevent the continuance of a viola- 
tion of those laws. 

7. Pbactice — FoBMEB DECISION OF Inpbeioe Appellate Couet — Law of 

Case. 

The former décision and decree of the Court of Appeals of the Indian 
Terrltory, which was not then reviewable because It was not final, is 
not the law of the case In this court upon an appeal from a subséquent 
final decree, which flrst présents to this court for review ail the proceed- 
ings of the case from Its Inception. 

8. APFEAif— A RiGHT Decree Entered eob a Wisong Reason. 

Where a former décision of an inferior court erroneously reverses the 
dismissal of a bill upon a demurrer to it, and, after answer, upon the 
same facts, the final decree of the same court affirma such a dismissal, 
that decree should not be reversed, because it is in légal efEect the decree 
which should bave becn affirmed upon the demurrer to the bill. A right 
decree for a wrong reason is not réversible. 
(Syllabus by the Court) 

Appeal from the United States Court of Appeals in the Indian Terri- 
tory. 

Êor opinion belovif, see 83 S. W. 855. 

This is an appeal from a decree of the United States Court of Appeals for 
the Indian Terrltory, which afflrmed a dismissal for want of equity of a suit 
brought by C. W. Buster and others, who were not citizens of the Creek Na- 
tion, to prevent J. George Wright, Indian Inspector of the Indian Terrltory, 
J. Blair Shoenfelt the Indian agent for the Union agency, Guy P. Cobb, 
the tax collector for the Creek Nation, and John West, Indian police, offlcers 
of the United States, from stopping the business of the complalnants, and 
from reporting them for déportation from the Indian Terrltory unless they 
paid the taxes for the privilège of doing business within the Creek Nation 
jjrescrlbed by the laws of the CreekSi. Their bill was flled on August 23, 1901. 
They allegéd in it that they were merchants in the town of Wagoner ; that 
the défendants had demanded of them payment of their permit taxes pre- 
Mcribed by the laws of the Creek Nation, and had threatened to close their 
places of business, and to report them to the Secretary of the Interior for 
removal from the terrltory, unless they paid them; that they had stocks of 
merchandise; that they would suffer Irréparable injury if their places of 
business were closed; that by the terms of the Creek agreement of March 
1, 1901. the lands within the corporate limits of the town of Wagoner had 
been set apart for a town site, had been surveyed, platted, and appraised : 
that they resided in this town ; that they were the owners and occupants 
of the improvements in which they were doing business ; that the land upon 
which thèse Improvements were located had been appraised and listed to 
them for purchase, and that they Intended to buy it. The prayer of their 
bill was for an injunction against the défendants to prevent the performance 
of the aets they threatened. 

A demurrer to this bill was sustained, and the Mil was dismissed. The 
decree of dismissal was reversed by the Court of Appeals of the Indian Terri- 
tory, and the case was remanded for farther proceedings. Upon the filing 
of the mandate the défendants answered that in the year 1900 the national 
council of the Creek Nation passed an act which was approved by the Prési- 
dent of the United States, and which provided that ail persons who were 
not citizens of the Creek Nation who wished to engage In business therein 
should pay to the United States Indian agent at Union agency, for the benefit 
of the Creek tribe, the annual permit taxes which were there specifled, quar- 
terly in advance, exeept where those taxes were based upon the cost of goods 
offered for sale; that in the case of goods offered for sale the tax should 
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be one-half of 1 per cent, of the flrst cost ot ail goods thus ofCered ; that 
the Secretary of- the Interior, on November 4, 1898, made and published cer- 
tain rules regarding the collection of revenues in the Indian Territory, sec- 
tion 13 of whieh provided that it should be the duty of the Indian agent to 
colleet, under the supervision of the United States Indian inspeetor for the 
Indian Territory, ail rents, permits, revenues, and taxes of whatever kind or 
nature that might be due or payable to the Oreek Nation ; that the Attorney 
General of the United States had informed the secretary in September, 1900, 
that it was his duty to remove ail persons from that nation who were mem- 
bers of classes forbidden by treaty or law, and who were without permit or 
license, and to close ail business which required a license that was being 
carrled on there without one; and that the défendants, under the acts of 
Congress and the treaties of the United States, and pursuant to the régula- 
tions and direction of the Secretary of the Interior, were proceeding to pre- 
vent the complainants from continuing to carry on their business in the 
Creek Nation without paying the permit taxes required by the laws of that 
nation for the exercise of that privilège. 

After the filing of this answer the parties stipulated that the averments of 
the bill were true, and the case was submitted to the trial court for décision 
upon the bill, the answer, and this stipulation. That court again dlsmissed 
the bill, and that decree of dismissal was afflrmed upon appeal by the Court 
of Appeals of the Indian Territory. Buster v. Wright, 82 S. W. 855. 

Napoléon B. Maxey, Thomas H. Owen, and William T. Hutchings, 
for appellants. 
David P. Dyer, for appellees. 

Before SANBORN, Circuit Judge, and PHIUPS and RINER, Dis- 
trict Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The permit tax of the Creek Nation, which is the subject of this con- 
troversy, is the annual price fixed by the act of its national council, 
which was approved by the Président of the United States in the year 
1900, for the privilège which it ofifers to those who are not citizens of 
its nation of trading within its borders. The payment of this tax 
is a mère condition of the exercise of this privilège. No noncitizen is 
required to exercise the privilège or to pay the tax. He may refrain 
from the one and he remains free from liability for the other. Thus, 
without entering upon an extended discussion or considération of the 
question whether this charge is technically a license or a tax, the fact 
appears that it partakes far more of the nature of a license than of an 
ordinary tax, because it has the optional feature of the former and 
lacks the compulsory attribute of the latter. 

Repeated décisions of the courts, numerous opinions of the Attor- 
neys General, and the practice of years place beyond debate the proposi- 
tions that prior to March 1, 1901, the Creek Nation had lawful au- 
thority to require the payment of this tax as a condition précèdent 
to the exercise of the privilège of trading within its borders, and that 
the executive department of the government of the United States had 
plenary power to en force its payment through the Secretary of the 
Interior and his subordinates, the Indian inspeetor, Indian agent, and 
Indian police. Morris v. Hitchcock, 194 U. S. 384, 392, 24 Sup. Ct. 
712, 48 L. Ed. 1030 ; Crabtree v. Madden, 4 C. C. A. 408, 410, 413, 54 
Fed. 426, 428, 431; Maxey v. Wright, 3 Ind. T. 243, 54 S. W. 807; 
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Maxey v. Wright, 44 C. C. A. 683, 105 Fed. 1003 ; 18 Opinions of 
Attorneys General, 34, 36 ; 23 Opinions of Attorneys Généra!, 314, 217, 
219, 330, 538. Tlie executive department of the government of the 
United States is proceeding pursuant to thèse décisions and opinions to 
prevent noncitizens of the Creek Nation from exercising this privilège 
of trading within the borders of that nation without paying the permit 
taxes by closing their places of business in cases in which they refuse 
to pay them, and the complainants ask the courts to stay the hands of 
the ofhcers of that department by their writs of injunction. They con- 
tend that ail the authority of the Creek Nation to charge noncitizens 
who hâve purchased lots in town sites within that nation under the pro- 
visions of the Creek agreement ratified by the United States on Marcb 
1, 1901, permit taxée for the privilège of trading upon those lots or sites 
and ail the power of the executive department of the United States 
to prevent such noncitizens from thus trading without the payment of 
thèse taxes hâve been withdrawn by the Creek contract of March 1, 
1901 (chapter 676, 31 Stat. 861, 866, §§ 10-16), and by the provision 
of the act of May 27, 1903, making appropriations for the Indian De- 
partment, that "it shall hereafter be unlawful to remove or déport any 
person from the Indian Territory who is in lawful possession of any 
lots or parcels of land in any town or city in the Indian Territory whicli 
has been designated as a town site under existing laws and treaties" 
(chapter 888, 33 Stat. 259). It may not be unwise, before entering up- 
on the discussion of this proposition, to place clearly before our minds 
the character of the Creek Nation and the nature of the power which it 
is attempting to exercise. 

The authority of the Creek Nation to prescribe the terms upon which 
noncitizens liiay transact business within its borders did not hâve its 
origin in act of Congress, treaty, or agreement of the United States. 
It was one of the inhérent and essential attributes of its original sov- 
ereignty. It was a natural right of that people, indispensable to its 
autonomy as a distinct tribe or nation, and it must remain an attribute 
of its government until by the agreement of the nation itself or by the 
superior power of the republic it is taken from it. Neither the au- 
thority nor the power of the United States to license its citizens to 
trade in the Creek Nation, with or without the consent of that tribe, 
is in issue in this case, because the complainants hâve no such licenses. 
The plenary power and lawful authority of the government of the 
United States by license, by treaty, or by act of Congress to take from 
the Creek Nation every vestige of its original or acquired government- 
al authority and power may be admitted, and for the purposes of this 
décision are hère conceded. The fact remains nevertheless that every 
original attribute of the government of the Creek Nation still exists 
intact which has not been destroyed or limited by act of Congress or 
by the contracts of the Creek tribe itself. 

Originally an independent tribe, the superior power of the republic 
early reduced this Indian people to a "domestic, dépendent nation" 
(Cherokee Nation v. State of Georgia, 5 Pet. 1-30, 8 L. Ed. 35), yet 
left it a distinct political entity, clothed with ample authority to gov- 
ern its inhabitants and to manage its domestic afïairs through officers 
of its own sélection, who under a Constitution modeled after that of the 
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United States, exercîsed législative, executive, and judicial functions 
within its terrHorial jurisdiction for more than half a century. The 
governmental jurisdiction of this nation was neither conditioned nor 
limited by: the original title by occupancy to the lands within its territory. 
That original Indian title was the property of the Osages. It was 
extinguished, and a patent was issued and delivered by the United 
vStates to the Creek Nation, which conveyed to it the title to the lands 
within its territory by metes and bounds "so long as they shall exist 
as a nation and continue to occupy the country hereby assigned to 
them." Chapter 148, 4 Stat. 411 ; 7 Stat. 3G6, 414. This power to 
govern the people within its territory was repeatedly guarantied to the 
Creeii tribe by the United States. 'By the treaty of March 34, 1832 
(7 Stat. 3C8, art. 14), the United States agreed that "the Creek country 
west of the Mississippi river shall be solemnly guarantied to the 
Creek Indians, nor shall any state or territory ever hâve a right to 
pass laws for the government of such Indians, but they shall be allowed 
to govern themselves so far as may be compatible with the gênerai 
jurisdiction which Congress may think proper to exercise over them." 
By the treaty of August 7, 1856 (11 Stat. 703, art. 15), and of June 
14, 1866 (14 Stat. 788, art. 10), this guaranty was reiterated. Founded 
in its original national sovereignty, and secured by thèse treaties, the 
governmental authority of the Creek , Nation, subject always to the 
superior power of the republic, remained practically unimpaired until 
the year 1889. Between the years 1888 and 1901 the United States 
by various acts of Congress deprived this tribe of ail its judicial power, 
and curtailed its remaining authority until its powers of government 
hâve become the mère shadows of their former selves. Nevertheless 
its authority to fîx the terms upon which nonciti^ens might conduct 
business within its territorial boundaries guarantied by the treaties 
of 1832, 1856, and 1866, and sustained by repeated décisions of the 
courts and opinions of the Attorneys General of the United States, re- 
mained undisturbed. 

What, then, are the provisions of the Creek agreement of 1901 by 
which counsel for the complainants insist that the Creek tribe has di- 
vested itself of the power to prescribe thèse terms? They are that 
town sites were to be laid out within the territorial limits of the Creek 
Nation, that the lots therein were to be appraised, that noncitizens who 
occupied thèse lots were to be permitted to purchase them for one-half 
of their appraised value, that ail lots in such town sites might be sold 
to purchasers without regard to citizenship, and that upon the payment 
of the purchase priée each vendee should receive a deed from the prin- 
cipal chief of the nation, approved by the Secretary of the Interior. 
It is said that the sale of thèse lots and the incorporation of cities and 
towns upon the sites in which the lots are found authorized by act of 
Congress to collect taxes for municipal purposes segregated the town 
sites and the lots sold from the territory of the Creek Nation, and 
deprived it of governmental jurisdiction over this property and over its 
occupants. But the jurisdiction to govern the inhabitants of a country 
is not conditioned or limited by the title to the land which they occupy 
in it, or by the existence of municipalities therein endowed with power 
to collect taxes for city purposes, and to enact and enforce municipal 
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ordinances. Neither the United States, nor a state, nor any other sov- 
ereignty loses the power to govem the people within its borders by the 
existence of towns and cities therein endovved with the usual powers of 
municipalities, nor by the ownership nor occupancy of the land within 
its territorial jurisdiction by citizens or foreigTiers. The establishment 
of town sites and the organization of towns and cities within the limits 
of this Indian nation présent no persuasive reason why any other rule 
should prevail in the measurement of its power to fix the terms upon 
which noncitizens may conduct business within its borders. The theory 
that the consent of a government to the incorporation and existence of 
cities upon its territory or to the conveyance of the title to lots or lands 
within it to private individuals exempts the inhabitants of such cities 
and the owners or occupants of such lots from the exercise of ail its 
governmental powers, while it leaves the inhabitants of other portions 
of its country subject to them, is too unique and anomalous to invoke 
assent. 

Another argument is presented in support of the claim that the 
owners and occupants of thèse lots and town sites are withdrawn from 
the jurisdiction of the Creek Nation. The gênerai rule of law an- 
nounced in Bâtes v. Clark, 95 U. S. 204, 205, 208, 24 L. Ed. 471, that 
ail the original Indian country remains such until the Indian title to it 
is extinguished, and no longer, "unless by the treaty by which the 
Indians parted with their title, or by some act of Congress, a différent 
rule was made applicable to the case," is cited, and it is insisted that 
whenever a lot or tract of land was purchased of the Creek Nation, and 
either its title or its right of occupancy to that tract was extinguished, 
the governmental jurisdiction of that nation over that tract and over its 
owner and occupant, the application of the laws of the United States 
relating to intercourse with the Indians, and the, authority of the Sec- 
retary of the Interior, were likewise extinguished, because that lot 
or tract was no longer a portion of the Indian Territory. But the case 
before us falls not under the rule, but under the express exception to 
the rule, set forth in the opinion cited. The rule applies to the extin- 
guishment of the original Indian title by occupancy. The case under 
considération involves the extinguishment of no such title. The rule 
governs cases in which a différent rule is not made applicable by treaty 
or by act of Congress. Many treaties and many acts of Congress im- 
peratively invoke a différent rule in the case in hand— the rule that 
the goverrimental power of a nation is not limited to the occupants of 
the lands in its country which the nation itself owns, but extends to ail 
the inhabitants of its territory. The Creek Nation never held the 
original Indian title by occupancy to any of its country. It held its 
territory under a patent from the United States and under an act of 
Congress which expressly*provided that it should be the country of 
the Creeks "so long as they shall exist as a nation and continue to oc- 
cupy" it. They still exist as a nation, and they still continue to occupy 
that country, notwithstanding the fact that those who are noncitizens 
of their tribe hold the title to and occupy isolated lots and tracts of land 
therein. Over this country the treaties of 1832 (7 Stat. 368, art. 14), 
of August 1, 1856 (11 Stat. 703, art, 15), and of June 14, 1866 (14 
Stat. 788,, art. 10), guarantied the full jurisdiction of the government 
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of this tribe so far as the acts of its government should not be violative 
of the Constitution and laws of the United States. The laws enacted 
by its national council and the judgments of its courts when properly 
proved hâve been accorded the same faith, crédit, and effect by the 
courts of the United States that were accorded to the laws of the states 
and the judgments of their courts. MehHn v. Ice, 5 C. C. A. 403, 
56 Fed. 12; Standley v. Roberts, 8 C. C. A. 305, 314, 59 Fed. 836, 845. 
.'Vnd the Creek agreement of 1901, to which counsel appeal for exemp- 
tion from the jurisdiction of the government of the Creek Nation, ex- 
pressly provides that "the tribal government of the Creek Nation shall 
not continue longer than March 4, 1906, subject to such further législa- 
tion as Congress may deem proper," vifhich is, in effect, a contract that 
it shall continue, and that it shall exercise until that time over ail per- 
sons within the limits of the territorial jurisdiction assigned to it by the 
act of May 28, 1830 (chapter 148, 4 Stat. 411), the treaty of March 34, 
1832 (7 Stat. 366), and the patent issued to it pursuant thereto, every 
governmental power it then possessed of which it has not been deprived 
by the agreement of 1901 or by some subséquent act of Congress. 
The treaties and agreements between the United States and the Creek 
Nation under which title from the United States and jurisdiction to 
govern its country within the limits of its patent were guarantied to it, 
the acts of Congress, and the décisions of the courts which hâve re- 
spected and sustained that jurisdiction, clearly take this case out from 
under the gênerai rule that the extinguishment of the original Indian 
title by occupancy removes land from the Indian country, and con- 
verge with compelling force to convince the mind that neither the 
establishment of town sites nor the purchase nor the occupancy by 
noncitizens of lots therein withdraws those lots or the town sites or 
their occupants from the jurisdiction of the government of the Creek 
Nation, from the application of the laws of the United States to the 
intercourse of the citizens and noncitizens of that tribe, or from the 
authority of the Secretary of the Interior, of the Indian inspector, and 
of the Indian agent under those laws. 

This conclusion becomes irrésistible when the situation of the parties 
at the time the Creek agreement of 1901 was made and ail the provis- 
ions of that contract are carefully considered. The act of June 28, 
1898 (chapter 517, 30 Stat. 496, 500, 516), had provided for the or- 
ganization of municipal corporations, the sélection of town sites, and 
the appraisement and sale of lots therein to those who were not citizens 
of the Indian nations. Purchasers of such lots who were not citizens 
of thèse tribes had claimed that their purchases withdrew their lots 
from the Indian country, and exempted their occupants from liability 
to pay the permit taxes of the tribes, and the Attorney General of the 
United States had held that this claim was unfounded; that, "if the 
Indian title to the particular lots sold had been extinguished, and con- 
ceding that the statute authorizes the purchase of such lots by an out- 
sider, and recognizes bis right to do so, the resuit is still the same, for 
the légal right to purchase land within an Indian nation gives to the 
purchaser no right of exemption from the laws of such nation, nor does 
it authorize him to do any act in violation of the treaties with such 
nation"; tliat merchants and traders who had purchased or were oc- 



954 135 FEDERAI REPORTER. 

cupying such lots were liable to pay the permit taxes of the tribe, and 
that, if they failed or refused to do so, the power was still vested in, 
and thC' duty was still imposed uppri, the Secretary of the Interior to 
close their business. 23 Opinions of Attorneys General, 214, 217, 
219, 320. Pursuant to this décision the civilized tribes were charging-, 
and the Indian agent was collecting, taxes from noncitizens engaged in 
business in thèse nations. It was under this state of facts that the 
United States and the Creek Nation made the agreement of 1901. Did 
they intend by that agreement that the Creek Nation should thereby re- 
nounce its conceded power to exact thèse permit taxés? Both parties 
knew that this power existed, and the United States, by the act of its 
Président approving the law of the Creek national council, and the 
Secretary of the Interior by enforcing it, had approved its exercise. 
The subject of thèse taxes was, presented to the minds of the contract- 
ing parties and was considered during the negotiation of the agreement, 
for that contract contains express stipulations that cattle grazed on 
rented allotments shall not be liable to any tribal tax (chapter 676, 
31 Stat. 871, § 37), and that "no noncitizen renting lands from a citizen 
for agricultural purposes as provided by law, whether such lands hâve 
been selected as an allotment or not, shall be required to pay any permit 
tax" (chapter 676, 31 Stat.ST'l, § 39). But they made no provision that 
noncitizens who engaged in the mercantile business in the Creek Nation 
should be exempt from thèse taxes. As the law then in force required 
such noncitizens to pay such taxes, as both parties were then aware of 
that fact and considered the question, and as they made no stipulation 
to abolish thèse taxes, the conclusive presumption is that they intended 
to make no such contract, and that the power of the Creek Nation to 
exact thèse taxes, and the authority of the Secretary of the Interior 
and of his subordinates to collect them, were neither renounced, re- 
voked, nor restricted, but that they remained in f ull force and effect 
after as before the agreement of 1901. 

The next argument of the complainants is that the only lawfu! meth- 
od for the enforcement of the law prescribing the permit taxes was the 
removal of those who violated it from the Indian Territory under sec- 
tion 2149 of the Revised Statutes ; that the use of this method has now 
been prohibited by the provision of the act of May 27, 1902, whicli for- 
bids the removal of any person from the Indian Territory who is in 
lawful possession of any lot in a town site in any town or city in that 
territory (chapter 888, 32 Stat. 259) ; and that the law prescribing tlie 
permit taxes has been thereby repealed or annulled, and the authority 
of the Secretary of the Interior and of the Indian agent to enforce it 
has been revoked. The correctness of the major premise of this syllo- 
gism is not conceded. The executive department of the government, 
under the advice and pursuant to the considered opinion of the Attor- 
ney General, had held, nearly two years before the act of 1902 was 
passed, that there was another vvay of enforcing this law — that is to 
say, by stopping its continued violation by closing the business of its 
violators (23 Opinions of Attorneys General, 219, 220) ; a holding which 
the Suprême Court subsequently quoted with apparent approval in 
Morris v. Hitchcock, 194 U. S. 384, 392, 24 Sup. Ct. 712, 48 L. Ed. 
1030. The opinions of the officers of the législative and executive de- 
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partments of the government upon the proper interprétation of the laws 
respecting subjects specially intrusted to them for management and 
disposition, while not controlling upon the courts, are entitled to 
great déférence and grave considération, especially when they are 
founded upon an opinion of the chief of the department of justice, 
and thèse views should not be disregarded or overruled unless it clearly 
appears that they are erroneous. Deming v. McCIaughrv, 51 C. C. 
A. 349, 351, 113 Fed. 639, 641; Devveese v. Smith, 45 C' C. A. 408, 
414, 106 Fed. 438, 445. 

It is said, however, that the closing of the business of the breakers 
of this law is a violation of the fifth amendment of the Constitution, in 
that it deprives them of Hfe, liberty, or property without due process of 
law. The légal effect, however, of the lav/ prescribing the permit taxes 
is to prohibit noncitizens from conducting business within the Creek 
Nation without the payment of thèse taxes. Every noncitizen who 
continues to trade after his refusai upon reasonable demand to pay bis 
permit tax is a continuous violator of that law. He bas no personal 
or property right to violate that or any other valid law. Hence the 
mère stoppage of that violation, the mère closing of his unlawful busi- 
ness and the prévention of its further continuance in the Creek Nation 
until he pays his tax, impinges upon no right of Hfe, liberty, or property 
ft'hich he possesses. 

Another objection to the prévention of the continuance of the unlaw- 
ful business is that the Indian inspector, Indian agent, and Indian po- 
lice hâve no warrant, writ, or process to close such a business. To this 
contention there are two answers: (1) That no process but the law, 
the treaties, the acts of Congress, and their commissions of office are 
necessary to warrant the executive officers of a government in prevent- 
ing a violation of any law where that prévention impinges upon no per- 
sonal or property rights of him who seeks to break it ; and (2) that the 
law which imposes upon them the duty to collect the taxes and the rule 
of the Secretary of the Interior which imposes the duty upon the In- 
dian agent to enforce this law and collect the taxes furnish sufficient 
process to warrant him in preventing the violation of the law. There 
is a wide différence between that prévention of the violation of a law 
which restricts no personal or property right of him who threatens to 
break it, and the infliction of a penalty provided for its violation which 
involves the seizure of the person or the property of the .offender. The 
prévention of an unlawful business is of the former, the déportation of 
one who conducts it from the country is of the latter, character. The 
gênerai structure of our government imposes the duty of enforcing the 
laws primarily upon its executive officers. A large portion of ail lég- 
islation is injunctive. It forbids, and prescribes a penalty for the vio- 
lation of, the inhibition. The purpose of such législation is not the 
infliction of the penalties, but obédience to the law. Hence officers 
charged with the enforcement of such laws may lawfuUy interpose to 
prevent their violation without spécial writ or process where interposi- 
tion infringes no personal or property right of those who seek to break 
them. A sheriff or a policeman who perceives one about to kill or 
maim another, to burn his house, to steal his property, or to do any oth- 
er act prohibited by the laws of the land, which it is his duty to enforce. 
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is not required to waît în futile idleness until the laws hâve been broken 
in order that the prescribed penalties for their violation may be in- 
flicted, even though those penalties are the only means specifically pre- 
scribed by the laws for their enforcement. The laws themselves and 
his commission of office vest in him the authority, and impose upon him 
primarily the duty, to prevent their violation, and thus to enforce obé- 
dience to them. He may lawfully do, and it is his duty to do, this 
without further warrant or process, where such action will not impinge 
upon the lawful rights of those who threaten the violation. Mobs 
gather, and threaten to destroy life and property. The laws and the 
commissions of their office are ample process of law to warrant mayors, 
Governors, the Président, and ail executive officers of city, state, and 
nation to gather their forces, if necessary, to surround the threatened 
persons and property, and to protect them against attack. Indeed, this 
is the primary duty of the executive department of the government, and 
it is only after executives renounce or fail to discharge this duty that 
an appeal may be successfully made to the courts for relief. Since in 
the case at bar the Indian inspecter, the Indian agent, and the Indian 
police were the executive officers of the United States, charged with 
the enforcement of this law, which in légal efïect forbade noncitizens 
to conduct business in the Creek Nation without the payment of thèse 
permit taxes, thèse officers had ample power, and it was their duty, 
without spécial writ or process, to prevent the continuous violation 
'■f that law by stopping the unlawful business until the taxes were paid. 
Nor were thèse officers without spécial order or process sufficient in 
law, if such were necessary. The authority to exact license fées and 
taxes is a législative power. Their levy and collection are ministerial 
acts ordinarily intrusted not to the courts, but to executive officers. 
And the législative body which bas the authority to impose the taxes 
is also vested with the power to designate the officers who shall coilect 
them. Crabtree v. Madden, 54 Fed. 426, 430, 4 C. C. A. 408. 412; 
Meriwether v. Garrett, 102 U. S. 473, 515, 26 L. Ed. 197; Peirce v. 
Boston, 3 Metc. 620. The national council of the Creek Nation and the 
Président designated by the law which conditioned the right of a non- 
citizen to do business in that nation with the payment of the permit tax 
the United States Indian agent of the Union Agency to coilect the 
tax, and directed that upon a refusai to pay it the offender should 
be reported to. the proper authorities for removal. This law of the 
Creek Nation was in légal efïect a law of the United States, because it 
was authorized by treaties, acts of Congress, and judicial décisions of 
this nation. The Constitution of the United States, which was extend- 
ed over the Indian Territory by act of Congress (chapter 182, 26 Stat. 
81), déclares (article 2, § 3) that the Président "shall take care that the 
laws be faithfully executed." The act of May 28, 1830 (4 Stat. 412, 
§ 6, and Rev.,St. § 2114), provided that it shall and may be lawful 
for the Président to cause such tribe or nation (referring to the Creek 
Nation among others) to be protected in their new résidence against ail 
interruption or disturbance from any other tribe or nation, or from 
any other person or persons, and to hâve gênerai superintendence over 
them. The treaty of 1856 (11 Stat. 704, art. 18) contains the agreement 
that "the United States shall protect the Creeks * * * from ag- 



BUSTEK V. WBIGHT. 957 

gression by the other Indians and white persons not subject to their 
jurisdiction and laws." The Secretary of the Interior is empowered 
to direct and supervise ail the public business of the United States re- 
lating to the Indians. Rev. St. § 441 [U. S. Comp. St. 1901, p. 252]. 
"Each Indian agent shall within his agency manage and superintend the 
intercourse between the Indians, agreeably to lavv; and exécute and 
perform such régulations and duties not inconsistent with law as may 
be prescribed by the Président, the Secretary of the Interior, the com- 
missioner of Indian afïairs, or the superintendent of Indian afifairs." 
Rev. St. § 2058. In November, 1898, the Secretary of the Interior 
adopted and published a régulation to the effect that it was and should 
thereafter be the duty of the Indian agent whose acts are challenged 
in the case at bar to collect under the supervision of the Indian in- 
spector of the Indian Territory permits and taxes due to this Indian 
tribe as provided by its laws. This régulation was the order or man- 
date of Ûie secretary to this inspector and agent^to enforce the law of 
the Creek Nation which prohibits the conduct of business of noncitizens 
within that nation without the payment of their permit taxes, and it 
constitutes a légal writ and due process of law to warrant them not only 
in receiving the taxes if paid, but also in closing the unlawful business 
of the ofïender, and stopping the continued violation of the law, if the 
payment of the taxes is refused. Judge Shiras, discussing the meaning 
of the term "légal writ or process," found in section 5398 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3655], déclares the rule upon this 
subject with his accustomed clearness in thèse words : 

"Whenever, by the provisions of the Constitution, or of a treaty made in 
pursuance thereof, or of an act of Congress, the executive departinent of 
the government is chargea with the performance of some duty or obligation, 
and, to secure due performance thereof, it becomes necessary that certain 
action be taken, and the executive department, acting through the proper 
channel, issues a written order or mandate requiring tlie doiiig of the appro- 
priate act, and directing a proper person to exécute such mandate or com- 
mand, such a writing isi, In my judgment, a légal writ, within the meaning 
of the section of the statute now under considération." U. S. v. Mullin (D. 
C.) 71 Fed. 682, 688; In re Neagle, 135 U. S. 1, G-Z, 10 Sup. Ct. 658, 34 L. 
Ed. 55. 

The resuit is that there was no error in the view of the Attomey 
General and of the Secretary of the Interior that the latter and his sub- 
ordinates had authority to close the business of noncitizens who refused 
to pay the permit taxes fixed by the laws of the Five Civilized Tribes, 
and that the déportation of the ofïenders was not the only method 
available for the enf orcement of thèse laws. The conclusion necessarily 
follows that the prohibition of the déportation of noncitizens from the 
Indian Territory by the act of 1902 neither repealed nor annulled the 
permit laws of the tribes, nor deprived the Secretary of the Interior 
and the défendants of the authority to enforce them by preventing their 
violators from continuing their unlawful business after they had re- 
fused to pay the taxes. 

The correctness of this conclusion is placed beyond doubt by a brief 
considération of the circumstances under which the act of 1902 was 
passed, and the terms of the provision for déportation. The Attorney 
General and the secretary had held, as we hâve seen, that the latter had 
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authority not only to déport, but to close the business of, offenders, to 
stop the violation of thèse laws. The natural — the direct— way to 
strike down thèse permit taxes and to annul thèse laws was to provide 
in simple words that the taxes should no longer be exacted, or that the 
laws should no longer be enforced. But the act of 1903 contains no 
such provision. It does not refer to or mention the permit taxes in 
any way whatever, and it does not limit its prohibition of déportation 
to those liable to pay such taxes, but extends it to every person in law- 
ful possession of a lot in a town site established under the acts of Con- 
gress in a town or city in the Indian Territory, whether he was liable 
to pay such taxes or not. The only rational inference from this légis- 
lation is that Congress never had any purpose to annul the laws of the 
tribes prescribing their permit taxés, or to prevent their enforcement 
by the passage of the déportation act of 1902, and that that act had no 
such efïect. 

The ultimate conclusion of the whole matter is that purchasers of 
lots in town sites in towns or cities within the original limits of the 
Creek Nation, who are in lawful possession of their lots, are still sub- 
ject to the laws of that nation prescribing permit taxes for the exercise 
by noncitizens of the privilège of conducting business in those towns, 
and that the Secretary of the Interior and his subordinates may law- 
fully enforce those laws by closing the business of those who violate 
them, and thereby preventing the continuance of that violation. 

This case has been considered and the resuit in it has been reached 
upon the assumption that since this suit was commenced the complain- 
ants hâve purchased and paid the entire considération for the lot or 
lots in the town of Wagoner which they occupy — an assumption which 
we are assured by their counsel is in accordance with the fact — and in 
the assurance that, since the déportation of the complainants from the 
territory has been prohibited by the act of 1902, the défendants will not 
attempt to remove them. This course has been pursued at the request 
of counsel to prevent a multiplicity of suits in view of the fact that 
many controversies conditioned by similar facts are said to exist. 

Thére are, however, other reasons why the decrees of the courts in 
the Indian Territory in this case are not réversible. Those decrees 
must be judged not by the facts or faiths which were not disclosed or 
were not in existence when they were rendered, but by the facts pre- 
sented in the record before them and before us. The facts relative to 
the title of the complainants which that record présents are thèse only : 
that they were on August 23, 1901, the owners of improvements on 
lots in the town of Wagoner which had been appraised and listed to 
them, and which they intended to buy ; that they were exercising the 
privilège of conducting mercantile business in that town without pay- 
ing the permit taxes due from them under the Creek laws ; and that the 
défendants were about to close their business, and to report them to the 
Secretary of the Interior for removal from the territory. There was no 
error in the dismissal of the bill and the refusai of the courts to enjoin 
the défendants upon that state of facts, because those facts disclosed 
no extinguishment of the title of the Creek Nation, and no withdrawal 
of the lots or of the town site from the Indian country, even if the gên- 
erai rule cited in Bâtes v. Clark were applicable to thèse lands, and be- 
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cause at the time the défendants threatened to close the business of the 
complainants and to report them to the secretary for removal from the 
territory the prohibition of déportation contained in the act of 1902 
had not been enacted, and the défendants had lawful authority both 
to stop their business and to déport them from the territory. Rev. St. 
§ 2149 ; 23 Opinions of Attorneys General, 219, 220 ; Morris v. Hitch- 
cock, 194 U. S. 392, 24 Sup. Ct. 712, 48 L. Ed. 1030. Moreover, the 
bill itself disclosed ail thèse facts, and the United States Court for the 
Northern District of the Indian Territory rightfully sustained a de- 
murrer to it and dismissed the bill as early as August 27, 1901. That 
decree should hâve been affirmed. But upon an appeal the Court of Ap- 
peals of the Indian Territory erroneously reversed and remanded the 
case for further proceedings. Upon receipt of its mandate the défend- 
ants answered, and upon this answer and a stipulation that the aver- 
ments of the bill were true the trial court again dismissed the bill, and 
that decree has now been affirmed by the Court of Appeals of the 
Indian Territory. Objection is made that the trial court erred, and 
that its final decree should hâve been reversed because that court 
did not obey the mandate and follow the first décision of the Court 
of Appeals of the Indian Territory as the law of the case. Conceding, 
without considering or deciding, that the trial court fell into an error 
hère, and that for that reason the Court of Appeals of the Indian Terri- 
tory should hâve reversed the second decree of dismissal, nevertheless 
its decree of affirmance is not réversible in this court because it effects 
the right and the inévitable resuit. The first decree of the Court of Ap- 
peals, which reversed the decree that sustained the demurrer, was not 
reviewable by appeal, because it was not a final decree. When appeal 
was taken to this court from the second decree of the Court of Appeals 
of the Indian Territory, which affirmed the decree that dismissed the 
bill upon the merits, ail the proceedings from the inception of the suit 
became subject to review in this court for the first time. As prior to 
this time this court had never had the opportunity to review the first 
décision of the Court of Appeals of the Indian Territory, that décision 
was not the law of the case in this court. Morgan v. Thompson, 59 
C. C. A. 672, 124 Fed. 203. That décision was erroneous. It was 
a reversai, and it should hâve been an affirmance. If we should noAv 
reverse the decree of dismissal which has been rendered, it would only 
be to direct the entry of a decree of dismissal in the same terms upon 
the demurrer. As a decree which has the same effect has already been 
entered, it will not be disturbed. A right decree for a wrong reason is 
not réversible. 
The decrees below must be affirmed, and it is so ordered. 
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DAVBNPORT v. SOUTHERN RY. CO. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 21, 1905.) 

No. 547. 

Rbmoval dp Causes— Separable Contbovehsy— Joint Action fob Toet. 

A complaint in an action agalnst a nonresldent railroad company and 
certain of its servants, résidents of tlie state, to reeover for the death 
of a person, caused by acts of the servants commltted in tlie course of 
ttieir employment, altliougU not by express order or in the présence of 
any oflBcer of the company, but which acts are charged to bave been 
négligent, wlllful, reckless, and malicious, does not state a separable 
cause of action which rendors the cause removable by the railroad com- 
pany alone, under the décisions of the Suprême Court, when It Is alleged 
that the Injury occurred through the joint and concurrent négligence of 
the défendants. 

[Ed. Note. — Separable controversy ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke 
V. Valleytown Minerai Co., 35 C. C. A. 155.] 

Pumell, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District of 
South Carolina, at Charleston. 

For opinion below, see 124 Fed. 983. 

H.. J. Haynsworth (Haynsworth, Parker & Patterson, on the brief), 
for plaintiff in error. 
T. P. Cothran, for défendant in error. 

Before GOFF, Circuit Judge, and PURNELI< and McDOWELL. 
District Judges. 

McDOWELL, District Judge. This action was instituted in a 
state court of South Carolina, and was removed to the United States 
Circuit Court for the District of South Carolina by the nonresident 
défendant, the Southern Railway Company. A motion to remand 
was overruled, and at the trial a verdict for the défendant was di- 
rected, and judgment entered accordingly. The complaint reads 
as follows : 

COMPLAINT. 

State of South Carolina, County of Gbeenville. 

In Court os Common Pleas. 

William Davenport, as administrator of the estate of Emma Davenport, de- 
ceased, plaintiff, against Southern Railway Company, Richard Joël and 
William Jones, défendants. 

The plaintiff, complaining agalnst the défendants, allèges: 
(1) That the défendants Richard Joël and William Jones are résidents of the 
county and state aforesald. 

(3) That the défendant Southern Railway Company Is a corporation duly 
chartered under the laws of the state of Virginia, and is the owner of and 
opérâtes a certain Une of railway in the state of South Carolina, extending 
l'rom the clty of Greenville by the town of Piedmont to the clty of Columbia, 
which railway was formerly known as the Columbia & Greenville Railroad. 
And the Southern Railway Company is engaged in the business of a common 
carrier on said railroad, and has an office in the county and state aforesald. 

(3) That at Piedmont, in the county and state aforesald, there are loeated 
the miils and mill village of the Piedmont Manufacturing Company. That 
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=;ald mîll village Is qulte populous, contalning several thousand Inhabltants. 
That the lands on which the sald mllls and village are sltruate are owned by 
the Piedmont Manufactiirlng Company, and extend to wlthln a few feet of 
the station of the Southern Ballway Company at sald place. 

(4) That many years ago a spur or slde track was constructed from the 
main Une of sald railroad at a point near the station at Piedmont to a point 
near the mllls of the Piedmont Manufacturing Company, a distance of about 
one mile ; the sald spur or side track extendlng along and over the lands of 
the sald Piedmont Manufacturing Company. That the sald Southern Raiiway 
Company does not own the land or the right of way over whlch the sald 
spur or side track extends, but is malntalning the sald track, running Its 
cars thereon as lleensee, and was and Is without exclusive rlghts thereto. 
That the sald spur is seldom used, and only for the purpose of haullng freights 
to and from the sald mlll. That no locomotive is kept at the station at Pied- 
mont, and that the sald spur or side track Is used only at such tlmes as there 
happens to be a frelght engine at sald station. 

(5) That a short distance from the sald mllls, and near the center of the 
town of Piedmont, the sald spur or side track crosses a deep hollow or valley 
over which Is a long trestle, some thlrty feet hlgh. That a plank walkway 
extends along sald trestle from one slde to the other, and thls bas been habitu- 
ally used as a public walkway on whlch the people of the town of Piedmont, 
including men, women, and chlldren, some of them being of very tender âge, 
hâve been accustomed Immemorlally to travel, to wlt, for the space of more 
than twenty years, as plaintiff is Informed and believes. Thls fact was well 
known to the défendants. And that the Southern Rallway Company bas made 
no objection to such use, and has taken no steps to prevent the same, and bas 
aequlesced thereln. 

(6) Tbat Emma Davenport, late of the county and state aforesald, was the 
wlfe of William Davenport, and that they, wlth their chlldren herelnafter 
named, resided In the town of Piedmont ; and that the sald William Daven- 
port, together wlth hls daughter Ida and hls son John Allen, vvere in the em- 
ploy of the Piedmont Manufacturing Company ; and that the sald famlly re- 
sided In and rented one of the tenement bouses in Piedmont belonging to sald 
Piedmont Manufacturing Company, which was situate on the opposite side of 
the said hollow from the mllls of the sald Company, and were entltled to use 
the said walkway. 

(7) That on the morning of January 31, 1903, whlle the sald William Daven- 
port and bis said two chlldren were at work in the mllls of the Piedmont 
Manufacturing Company, the sald Emma Davenport had occasion to go from 
her house to that portion of the town lylng near the sald mllls, and she took 
her llttle boy, Mack, a child of flve years of âge. That in doing so, she. In 
pursuance of the usual custom and practice of the said people resldlng In sald 
village, walked wlth her son along the plankway over the sald trestle. That 
she had nearly reached the opposite side of the trestle, when she suddenly 
saw a hand car heavily loaded wlth cross-tles comlng from behlnd a bend 
In a deep eut only a short distance away, and approachlng her wlth great 
speed. That, reallzlng her Inability to reach the end of the trestle towards 
whlch she was golng In tlme to escape the hand car, and that her only chance 
of escape was to retreat to a bench or safety place near the mlddle of sald 
trestle, she gathered her chlld In her arms, and ran back toward sald safety 
place, thus endeavoring to escape the hand car. That Just before stie reached 
the said safety place she was struek by the hand car and violently thrown 
from the trestle wlth great force, her child belng stlll in her arms. That 
she fell to the ground below, a distance of 30 feet, and her skull was broken, 
and her shoulder and collarbone and chest crushed In; from which injuries 
she suffered great pain and died shortly thereafter. 

(8) That the défendants Richard Joël and William Jones were section hands 
In the employ of the Southern Ballway Company at and near Piedmont, and 
in pursuance of their employment they had previously carrled the said hand 
car from a point on the main Une over the sald spur or slde track across the 
trestle to a point near the mills of the Piedmont Manufacturing Company, and 
had there loaded the same heavily with cross-tles. That in retuming they 
pushed the sald hand car to a point where It struek a downgrade leadlng 
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towards said trestle, and at that point they negUgently and recklessiy turned 
loose said hand cat, and witljout gëtting on tlie car, or taking any précau- 
tions whatever to pontrol and direct its rhovements, and without any warning 
or notice whatever, and without taking any steps to see that the track was 
clear and that no one would be endangered, they let the said car go forward 
with great speed and violence, and that in Its unrestralned course it ran 
upon and killed the said Emma Davenport That the point where the hand 
car was turned loose was some three hundred feet, more or less, f rom the trestle, 
and the view of the trestle being shut off by the sddes of a deep eut, through 
which the spur or slde track passed, and in doing so bends ; so that the said 
Emma Davenport could not see the said car untll it was very near to her, and 
the défendants gave her no notice of her péril until it was too late to escape. 

(9) That the conduot of the defendaiits In tuming loose the said hand car 
loaded with cross-ties in the mldst of the said town of Piedmont, and in al- 
lowlng it to rush uneontrolled across the said trestle, which they well knew 
was habitually used by the employés of the said mills and their familles, in- 
cludlng women and children, and without taking any steps to see that the 
way was clear, was reckless, willful, and malicious, and in total disregard of 
the safety Of the public, and that this was the proxlmate cause of the death 
of the said Emma Davenport. ' 

(10) That the défendants. In the handling of the said car as aforesald, and 
in allowing It to escape and klll the Baid Énima Davenport, were négligent. 

(11) That the déath of the said Emma Davenport occurred through the joint 
and concurrent carelessness, négligence, recklessness, wantonness, and willful- 
ness of thé défendants as aforesald. 

(12) That the said Emma Davenport left surviving her her husband, Wil- 
liam Davenport, and her flve children, Ida Davenport, who was fourteen years 
of âge ; John Allen Davenport, eleven years of âge ; Geneva Davenport, eight 
years of âge; Mack Davenport, flve years of âge; and Llllie, an infant of 
eight montBs. That by the death of the said Emma Davenport this plaintiff 
has been déprlved of a devoted wife, and her said children hâve been deprived 
of the care and attention of a devoted mother. That they hâve been damaged 
l)y the death of the said Emma Davenport as aforesald In the sum of twenty 
thousand (?20,000) dollars. 

(13) That thei plaintiff, William Davenport, has been duly appointed admln- 
istrator of the estate of Emma Davenport, deceased, by the probate court for 
GreenvIIle county, and now brings action for the beneflt of her husband and 
children as aforesald. 

Wherefore the plalntiffl prays judgment against the défendant for the sum 
of twenty thousand dollars, and for the eosts of this action. 

Haynsworth, Parker & Patterson, PlalntlEf's Attorneys. 
May 9, 1903. 

It has been for many years a gravely disputed question whether a 
complaint setting out a misfeasance committed by a servant in the 
course of his employment, not in the présence of, and not by the express 
command of, the master, resulting in an injury to a third person, states 
a case of joint tort. The overwhelming weight of authority among the 
subordinate fédéral courts is to the effect that it does not. See 18 Ency. 
PI. & Pr. 230, 231; Warax v. Cincinnati R. Co. (C. C.) 72 Fed. 647; 
Hukill V. Maysville R. Co. (C. C.) 72 Fed. 753 ; Landers v. Felton (C. 
C.) 73 Fed. 311; Helms v. N. P. R. Co. (C. C.) 120 Fed. 389; Free 
V. W. U. Tel. Co. (C. C.) 122 Fed. 309 ; Bryce v. Southern R. Co. (C. C.) 
122 Fed. 709 ; Gustafason v. Chicago R. Co. (C. C.) 128 Fed. 85 ; Amer. 
Bridge Co. v. Hunt, 130 Fed. 303, 64 C. C. A. 548. Among the state 
courts there is much authority for either view. There is, so far as we 
are advised, no statute in South Carolina speciiically giving a joint right 
of action in ail cases of torts by servants. The common-law rule adopt- 
ed by the courts of that state is that the identification of master and serv- 
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ant is so complète that when both are liable the Hability may be enforced 
in a joint action, at least in cases (such as we hâve hère) where the act 
of the servant (Hukill v. Maysville R. Co. [C. C] 73 Fed. 753 ; Os- 
borne V. Morgan, 130 Mass. 102, 39 Am. Rep. 437) is a misfeasance 
( Schumpert v. Southern R. Co., 65 S. C. 332, 43 S. E. 813, 95 Am. St. 
Rep. 802, and cases there cited). 

The récent case of Southern R. Co. v. Carson, 194 U. S. 136, 24 Sup. 
Ct. 609, 48 L. Ed. 907, even if eariier opinions of the Suprême Court 
did not lead to such resuit, seems to us to make it imperative that this 
court reverse the trial court, and direct that this cause be remanded to 
the State court. 

In Southern Railway Co. v. Carson, supra, the plaintifï, a citizen of 
South Carolina, while employed by the Southern Railway Company as 
a flagman, was sent in between two cars to make a coupling. While 
in this position the in jury to the plaintifï happened, as is alleged in the 
complaint, by reason of the "joint and concurrent carelessness, négli- 
gence, and recklessness of the défendants," the railway company and 
the engineer and conductor of the train. The action was brought in a 
South Carolina state court. The two employé défendants were citi- 
zens of that state, and the railway company a citizen of Virginia. 
No effort to remove the case to the fédéral court was made. The jury 
brought in a verdict against the railway company alone, judgment in 
accordance therewith was entered, and an appeal taken to the State Su- 
prême Court, which affirmed the judgment of the lower court. On writ 
of error to the Suprême Court of the United States, it was argued that 
a verdict could not legally hâve been rendered against the company 
alone, because, if it had been sued alone, it would hâve had the right 
of removal. The Chief Justice said : 

"The right of removal dépends on the act of Congress, and the company not 
only, on the face of the pleadings, dld not corne within the act, but it made 
no effort to assert the right" 

And then follows, inter alla, the often-quoted statement: 

"A défendant has no right to say that an action shall be several whlch the 
plaintifif seeks to make joint A separate défense may defeat a joint recovery, 
but it cannot deprive a plaintiff of his right to prosecute hls suit to final 
décision In hls owu way. The cause of action is • • • whatever the 
plalntiiï déclares it to be In his pleadings." 

So far as can be discovered from the report of the Carson Case, the 
plaintiff's pleadings did not differ in any essential respect from the 
complaint in the case at bar. 

It is unnecessary to state our understanding of the rule intended to 
be laid down by the Suprême Court, to be gathered from the Carson 
Case ; Chicago R. C. v. Martin, 178 U. S. 245, 20 Sup. Ct 854, 44 L. 
Ed. 1055; Railway Co. v. Dixon, 179 U. S. 140, 21 Sup. Ct. 67, 45 L. 
Ed. 121 ; Powers v. C. & O., 169 U. S. 92, 18 Sup. Ct 264, 42 E. Ed. 
673, and the eariier cases there cited. It is sufficient to say that any 
possible interprétation of that court's meaning leaves us with a ruling 
under which this case must be remanded to the state court. 

1. Let it be assumed that the Suprême Court gives its adhérence to 
the doctrine that the identification of master and servant is so complète 
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that a statement of facts showing that a misfeasance by a servant was 
committed in the cotirse of his employment, although not in the prés- 
ence of, and not by the express order of, the master, is a statement of a 
joint tçrt. On this assumption, there was clearly no right of removal 
hère. The complaint states facts showing that the relation of master 
and servant existed, and that the tort was committed by the servants 
in the course of their employment. If the facts stated showed a joint 
tort, as they do under this ruie of law, there was, of course, a joint lia- 
bility, and no right of séparation by any défendant. 

2. Let it be assumed that the Suprême Court intended that in states 
holding the above-stated doctrine the fédéral courts in such states 
should follow the rule of the state courts. Helms v. N. P. R. Co. (C. 
C.) 130 Fed. 389, 398. On this assumption, the fédéral trial court erred, 
in that it did not follow the settled doctrine of the South CaroHna Court 
of Appeals. See Schumpert v. Southern R. Co., supra, and cases there 
cited. 

3. Let it be assumed, as was suggested by Judge Hanford (Creagh 
V. Equitable Ins. Co. [C. C] 88 Fed. 1, 3), that the Suprême Court 
gives its adhérence to the doctrine heretofore followed in the subordinate 
fédéral courts — ^holds that want of joint liability may be used as a 
défense in the state court, but dénies that the want of joint liability 
gives a right of removal, or, in other words, dénies that a misjoinder 
of causes of action is matter to be considered on a motion to remand. 
Dougherty v. Yazoo R. Co., 123 Fed. 205, 68 C. C. A. 651 ; Fogartv 
V. So. R. Co. (C. C.) 133 Fed. 973 ; Dougherty v. Atchison (C. C.) 12C, 
Fed. 339, 240. On this assumption, of course, the case at bar should 
be remanded to the state court. 

4. Let it be assumed that the Suprême Court intended that a mère 
allégation, in the nature of a conclusion of law, to the efïect that there 
was concurrent négligence or a joint tort — even where the facts stated 
show, under the doctrine of the subordinate fédéral courts, that there 
was no concurrent négligence and no joint tort — makes a case which 
is not removable. On this assumption, also, the case must be remanded. 
We think the facts stated in the complaint at bar fail to show a case 
of joint tort, under the doctrine of the lower fédéral courts. But para- 
graph 11 does, by way of a conclusion of law, allège that the death of 
the intestate occurred through the jomt and concurrent négligence of 
the défendants. It is generally true that ambiguities in pleadings are 
to be construed against thé pleader, but there is no room for doubt hère 
as to the pleader's intent in the use of the word "défendants." He did 
not mean merely the two servants. He meant ail the défendants. 
There was no sufficient reason for charging that the négligence was 
"joint and concurrent" if the pleader referred only to the two servants. 
The facts already stated showed that the act complained of was jointly 
committed by the two servants. And there was good reason for making 
this allégation if the pleader referred to ail the défendants. 

It follows that we must reverse, and direct that the cause be remand- 
ed to the state court. No considération has been given the instruction 
of the trial court to iind for the défendant. The lower fédéral court 
h ad no jurisdiction to try the case on its merits, 

Reversed. 
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PURNELL, District Judge (dissenting). I cannot concur in the con- 
clusion reached by the court, for the following reasons : 

Suit was instituted in the court of common pleas for Greenville coun- 
ty, S. C, for $20,000 damages on account of the death of Emma Daven- 
port at Piedmont, S. C. The action was brought against the Southern 
Railway Company and Richard Joël and William Jones, employés 
of said Company ; the complaint charging that the deceased was knocked 
off a trestle by a loose hand car loaded with cross-ties, negligently, 
recklessly, and willfully permitted to escape by said employés. Within 
due time the défendant railway company filed its pétition for removal 
of the United States Circuit Court for the District of South Carolina, 
which was granted. Plaintifï filed notice of motion to remand the case 
to the State court, which motion was heard and refused. On October 
22, 1903, the case was tried before a jury. At the close of plaintiff's 
testimony the court directed a verdict for the défendant. From the 
judgment entered upon this verdict plaintifï appealed. 

The facts developed in the testimony for the plaintifï are substan- 
tially as foUows : At Piedmont, a station on the defendant's railroad, 
there is a large cotton mill about a mile from the station. There is 
a spur track leading from the station to the mill, for the most part upon 
the land of the cotton mill, but laid under an arrangement between the 
mill and the railway company by which the track is kept up by the rail- 
way company, and its trains operated thereon as the shipping necessities 
of the mill require — not on any schedule, but irregularly. At the time 
of the year at which the killing occurred — being the busy season — ^trains 
are run over the spur several times during the day. On this spur track 
there is a trestle about 200 yards long and 30 feet high. Between the 
rails a plank is laid from one end of the trestle to the other. Over this 
trestle factory operatives were accustomed to walk daily, though there 
was a Street and path almost as convenient. There had been signs up, 
warning people not to use the trestle, but thèse had disappeared, and 
there were no such signs at this time. Beyond the trestle from the 
station there is a sharp ascending grade, and a curve to the right 
through a eut and grove of trees. Further on is the wastehouse of the 
cotton factory, not visible from any part of the trestle. On January 
31, 1903, the défendants Richard Joël and William Jones had been sent 
by the section foreman with a hand car to get a load of cross-ties from 
near the wastehouse. After loading the hand car with cross-ties, the 
said employés started to push the hand car over a grade in the direction 
of the trestle. As it reached the highest point of the grade, the car 
escaped from their hands and started down the grade towards the 
trestle. The said employés attempted, but were unable, to overtake 
the car. At this moment the deceased, with her little boy, was upon the 
trestle, going in the direction of the mill. She saw the car, turned to 
escape to a safety booth, but was overtaken, knocked from the trestle, 
and died from injuries received. The boy escaped, practically unhurt. 

Two questions are raised by the exceptions, i. e. : Did the Circuit 
Judge properly refuse the plaintifï's motion to remand? And did the 
Circuit Judge properly direct a verdict for défendant company? 

Where the right of removal dépends upon the existence of a separ- 
able controversy, the question is to be determined by the condition of 
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the record in the state court at the time of the filing of the pétition to 
reniove, and the cause of action is whatever the plaintiff déclares it to 
be. C. & O. R. R. V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 
121; Gableman v. Peoria, etc., ,Rv., 179 U. S. 337, 21 Sup. Ct. 171, 
45 L. Ed. 330 ; Powers v. C. & O. Ry., 169 U. S. 93, 18 Sup. Ct. 364, 42 
L. Ed. 673. This being held to be the rule, it is ail-important to déter- 
mine what was the case as made by the déclaration in the state court — 
not to imagine anything, as plaintiff in error asks the court to do in the 
brief. In my view, this bas been correctly done by the learned judge 
in his analysis of the complaint, as follows : 

"It will be observed that the only charge against the Southern Rallway 
Company Is because of the acts of thèse agents of It, and of them alone, eom- 
mitted In the absence of any ofBclal or of any other agent of that company ; 
that the acts of theae agents are characterized as reckless, wlllful, and 
malicious. Indeed, the whole charge of the complaint seems to be for the acts 
of thèse two men, Joël and Jones. After stating that thèse tvvo men had con- 
tiol of the car, the complaint, In the ninth paragraph, says 'that the conduct 
of the défendants [thèse two men] In turning loose the sald hand car, and In 
allowlng It to run loose, was reckless, willful, and malicloua' In the tenth 
paragraph It says 'that the défendants. In handllng the car as aforesaid [that 
is, thèse two men], and in allowlng It to kill plaintiff'» intestate, were négligent.' 
And in the eleventh paragraph it says 'that the death of plaintiff's intestate 
occurred through the Joint and concurrent carelesaness, négligence, reckless- 
iiess, and wlllfulness of the défendants as aforesaid.' " 

The Circuit Judge then holds that the controversy is separable upon 
three grounds: (1) The liability of the master for the négligent act 
of a servant is one imposed by the policy of the law, and does not présent 
a case of joint and concurrent tort. (3) For a simple négligent act of 
the servant the master is not responsible to a third person. (3) The 
respective liabilities of master and servant for the willful tort by the 
servant, without direction, participation, or ratification on the mas- 
ter's part, are différent, and do not therefore présent a case of joint 
and concurrent tort. 

In the many cases cited in the able brief of counsel for plaintiff, it 
will be noted the défendants joined were joint tort feasors, so alleged, 
and in C. & O. Ry. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 
131, the case most relied on in ail cases of this nature, the same is true, 
and the Suprême Court distinctly holds, on the authorities cited by the 
Chief Justice, who delivered the opinion. In ail of the cases where re- 
moval waS' refused it was held that it was not a separable controversy, 
because the complaint charged concurrent négligence. In the case at 
bar the complaint, taking ail the allégations to be true, does not make 
out such a case as is contemplated in the line of décisions cited. In the 
case of Powers v. C. & O. Ry., 169 U. S. 92, 18 Sup. Ct. 364, 43 L. Ed. 
673, the motion to remove was denied, on the express ground that the 
complaint stated a joint liability, and it would not be removed, because 
the défendant has no right to say that an action shall be several which 
the plaintiff seeks to make joint. A separate défense may defeat a joint 
recovery, but cannot deprive the plaintiff of his right to prosecute his 
suit to final décision in his own way. The cause of action is the subject- 
matter of the controversy, and that is, for ail the purposes of the suit, 
whatever the plaintiff déclares it to be in his pleadings. This is put- 
ting the case of the plaintiff in error as strongly as it can be put under 
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the décisions. The case is so ably disposed of in the opinion of the Cir- 
cuit Judge wlio lieard the case below, found in the record, that I am 
constrained to adopt the following as my opinion : 

"There are clearly in this complalnt tvvo controversies. One against the 
Southern Rallway Company, because of the négligence o£ its servants : the 
other against thèse servants themselves^ because of their own recklessuess, 
Nvillfuhiess, and malice. The eontroversy with the Southern Railway 
Company Is because of the acts of Its agents, for which the poliey of the lavv 
niakes it responsible. That with thèse Individuals is upon their own personal 
responslbUity for their own reckless, wanton, and maliclous act. The South- 
ern Railway Company is responsible to third persons for the négligence of 
its agents. But for the négligence merely, thèse agents are not responsible 
to third persons. Ewell's Evans on Agency, 438. Négligence is négative in 
its character. It Is the omission to perform some duty. Milwaukee, etc., 
Ry. V. Arms, 91 U. S. 489, 23 L. Ed. 374. It implies nonfeasance, and is contra- 
distinguished from mis.feasance. To make the agent responsible to third pér- 
imons, there must be some positive act of wrong on his part. The wliole doc- 
trine is clearly stated in Story on Agency (9th Ed.) §§ 308, 309 : 'We come. 
in the next place, to the considération of the liabilities of agents to third 
persons in regard to torts or wrongs doae by them in the course of their 
agency. » * * And the distinction ordlnarily taken is between acts of 
misfeasance or positive wrongs, and nonfeasance or niere omission of duty by 
private agents. The master is always liable to third persons for the mis- 
teasance and négligence and omissions of duty of his servant in ail cases 
withln the scope of his employaient. So, there, the principal in like manner 
is liable to third persons for the like misfeasance, négligence, and omissions 
of duty of his agent, leaving him to his remedy over against the agent in ail 
cases when the tort is of such a nature as that he is entitled to compensation. 
The agent is also liable to third persons for his own misfeasance and positive 
wrongs.- But he is not liable to third persons for his own nonfeasance or 
omissions of duty in the course of his employment. His Ilability in thèse 
latter cases is solely to his principal' 

"In an action against a principal for the acts of his agent, he Is liable not 
only for acts of négligence, but also for willful and malicious acts done in the 
course of his employment. Andrews American Law, 860, quoting Chicago, etc., 
V. West, 125 m. 320, 17 N. E. 788, 8 Am. St. Rep. 380, and other authorities. 
In such an action the principal is liable only for compensatory damages. "\'icks- 
burg & M. R. R. v. Putnam, 118 U. S. 545, 7 Sup. Ct. 1, 30 L. Ed. 257. But it is not 
responsible in punitive or vindictive damages or smart money unless the prin- 
cipal participated in the wrongful act of its agents, expressly or impliedly, 
by its conduct authorizing or approving of It either before or after it was com- 
mitted. Lake Shore, etc., v. Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 
97. 'A ccMrporation, like a naturel person, may be held liable in exemplary 
or punitive damages for the acts of an agent within the scope of his employ- 
ment, provlded the criminal Intent necessary to warrant the imposition of 
such damages is brought home to the corporation. So a railroad corporation 
eannot be charged with punitive or exemplary damages for the illégal, wanton, 
or oppressive conduct of a conductor of one of Its trains to a passenger.' Id. 
There Is nothing in this complaint which measures up to thèse requirements 
as against the Southern Railway Company. Indeed, in the acts complained 
of, and in Its mode of stating them, the averments of the complaint wholly 
négative the idea that the corporation could hâve participated. Before the 
corporation can be held to the same responsîbility as Joël and Jones, the two 
other défendants, It must be averred and proved that their wanton, willful, 
and malicious acts were done by Its authority. 

"But the plaintiflC, not content with his elaim against the Southern Railway 
Company and his right to obtain compensation, seeks also damages at the 
hands of Joël and Jones for wanton, willful, and malicious conduct. His 
remedy as against them Is différent, far more extensive, and requrlng a dif- 
férent judgment. There Is thus a eontroversy with the Southern Railway 
Company separable from that with the other défendants, and the cause is re- 
movable." 
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On the facts stated, and they are in substance ail the facts developed 
in the testimony, would the court hâve permitted a verdict for plaintiff 
to stand? If not, then there is no error in directing a verdict. R. R. 
Ce. V. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. Ed. 643 ; Commis- 
sioners v. Clark, 94 U. S. 278, 34 L. Ed. 59 ; Thompson v. Southern Ry. 
Co. (C. C.) 113 Fed. 890 ; Patton v. Southern Ry., 111 Fed. 713, 49 
C. C. A. 569; and numerous other authorities. This doctrine is set- 
tled. 

Most of the reported cases refer to public crossings, or tracks used 
as a highway, but it will be noted this spur does not fall under either 
head. Trains were not run on it regularly, but frequently at irregular 
hours. The track was the property of the railway company, which it 
had the légal right to use at any and ail times. Plaintiff's intestate had 
no légal right on the track or the trestle. Notices had been posted warn- 
ing people not to use the track as a walkway, though said notices were 
down, and had been for a considérable time. The section master, it 
was shown, had even slowed up his car on the trestle to allow a party 
walking to get by or reach the safety booth. It was much more con- 
venient for many of the operatives living in the village to pass to and 
from their homes to the mill by crossing the trestle, but in doing so 
they used the track with knowledge of the danger. The railway com- 
pany, while objecting, as evidenced by the fact that warning notices 
had been posted, did not churlishly refuse to permit them to do so. 
Perhaps there was good reason for this. At ail events, it appears to 
be the fact. Under such circumstances, plaintiff's intestate was, if 
not a trespasser, at best a mère licensee to whom the railway company 
owed no duty except to refrain from willful injury. There is no 
évidence of such willful injury. EUiott on R. R.'s, 1740 ; Louisville 
& N. R. R. Co. v. McClish, 115 Fed. 273, 53 C. C. A, 60. If this be so 
of a regular track, how much more is it of a spur track over which 
trains are operated irregularly, especially when this is known to the 
community. The mère fact that persons living in the neighborhood 
of a railroad track hâve become accustomed to use it to walk upon with- 
out objection on the part of the railroad does not alter or change the 
duty of the railroad to such persons. It would indeed be a harsh rule 
which would protect from accident and give damages to those who, with 
tacit permission, for private convenience, go on the property of another 
without being invited or required to do so. There is, however, 
abundant authority for the rule laid down by the Suprême Court of 
South Carolina in Haltiwanger v. R. R. Co., 64 S. C. 7, 41 S. E. 810, 
that if one voluntarily goes upon the track of a railroad company which 
is in daily, and sometimes hourly, use for the transportation of its trains, 
without légal authority, he becomes a trespasser. 

Only the case as to the Southern Railway Company was removed and 
on trial, and there is no évidence of willful or wanton injury or négli- 
gence as to it to support a verdict for damages. A careful examination 
of the record discloses no error, hence the judgment of the Circuit Court 
should be affirmed. For the reasons stated, I dissent 
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MEMPHIS CONSOLIDATED GAS & ELECTRIC CO. v. LETSON. 

(Circuit Court of Appeals, Sixtb Circuit. February 8, 1905.) 

No. 1,356. 

1. Electeic Light Companies— Injury to Customer— Négligence— Infeb- 

ENCE. 

Where a customei' of an electrîc light company was killed, while turn- 
Ing on a light in the house, by the crossing of the primary and secondary 
wlres at the transformer in the street, the iury, in the absence of ex- 
planatlon, may infer négligence from the happening of the accident, 
though the wires vvere properly installed, but the court is net required to 
say whether It should be presumed. 

[Ed. Note.— For cases in point, see vol. 18, Cent. Dig. Electricity, § 11.] 

2. SAME— CONTBIBUTOEY NEGLIGENCE. 

The question of what kind of a cord was connected with an electric 
light in a house, in turning on which a customer of the electric light Com- 
pany was killed, Is immaterial on the question of contributory négli- 
gence, where any kind of a cord that might hâve been used could not 
bave prevented the accident. 

3. WEONGFTrL Death— Damages— Evidence of Babning Capacitt. 

In the absence of better évidence as to the earning capaeity of deceased, 
in an action for négligent kllling, évidence of what he spent on his family 
is admissible, though this may be overcome by évidence that he derived 
it otherwise than from his earnings. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Death, | 88.] ,,;; 

4. Same— Instruction. 

An instruction, in an action for the damages resulting to the wldow 
and chiidren of deceased from his death, as authorized by the statutes of 
Tennessee, held to keep wlthin the rules and fairly set forth the éléments 
to be considered, as determined by the Suprême Court of that state in 
construing such statutes. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

E. E. Wright, for plaintiff in error. 

Bell, Terry & Bell, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On May 19, 1903, J. J. Letson, a 
résident of Memphis, Tenn., was instantly killed by an electric shock 
received while turning on a 16 candie power incandescent lamp in the 
basement of his house. The lamp was a portable one, being attached 
to a cord. The deceased had been, since September 7, 1901, a patron 
of the Memphis Consolidated Gas & Electric Company, which had con- 
tracted to fumish him, for illuminating purposes, with a current of 
104 volts to supply twenty 16 candie power incandescent lamps. Such 
a current is not regarded as dangerous to human life. Under the 
method in use, this harmless current was obtained by passing the ini- 
tial dangerous current of approximately 2,300 volts from the primary 
wire into a transformer located on a pôle in the street near Mr. Letson's 
house, where it was reduced to 104 volts and transmitted into the rési- 
dence by the secondary wire. An examination made shortly after the 
accident disclosed the f act that the prirnary wire had become crossed 
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with the secondary wire on the outside of the transformer, the insula- 
tion had worn off, an electrical contact or "cross" had been established, 
and the current of approximately 3,300 volts was being transmitted 
directly into the résidence without passing through the transformer 
at ail. This current was of such deadly intensity that no method of 
insulation ordinarily used in résidences would protect one attempting 
to use it for lighting purposes. Mr. Letson, having occasion to use 
the lamp, seized it at the socket and turned the button, and the current 
passed through his body, killing him instantly. A neighbor who was 
présent and attempted to release him was shocked and slightly burned. 
The suit was brought under the Tennessee statute by the widow, on 
behalf of herself and infant son. The electric company was charged 
with négligence in permitting the deadly current to pass into the rési- 
dence of the deceased. The jury returned a verdict for $13,750. We 
shall consider such of the assignments of error as seem material. They 
may be grouped under three heads : First, those relating to the charge 
of négligence, and the nature of the proof required to sustain it; sec- 
ond, those growing out of the défense of contributory négligence; 
and, third, those concerning the measure of damages. 

1. The déclaration charged the défendant in three counts with nég- 
ligence in permitting a dangerous and deadly current of electricity to 
pass into the house of the plaintiff's intestate : First, by negligently 
installing its wires (in connection with the transformer) and defectively 
insulating them, so that the primary and secondary wires were permit- 
ted to corne into contact ; second, by so negligently conducting its elec- 
tric light plant as to permit such current to so pass ; and, third, by so 
negligently conducting itself that, by means of defective wiring, in- 
sulation, and apparatus, it permitted such current to so pass. The de- 
fendant denied any négligence, averring that the accident was due to 
the négligence of the plaintiiï's intestate. The testimony of the plain- 
tiflf conclusively showed that the cause of the accident was the contact 
or "cross" between the primary and secondary wires, and tended to 
show that this was due to the defective installation of the transformer, 
the wires being improperly located with référence to one another, and 
one left so loose that it naturally crossed the other. The défendant at- 
tempted to meet this by showing it had installed the transformer in the 
usual and proper way, that used by other electric light companies and 
regarded by experts as safe ; but hère it stopped. Conceding that the 
"cross" existed, it made no effort to explain how it happened, or to 
show that some cause for which it was not responsible had brought 
about the contact. Obviously, the "cross" was in itself a négligent con- 
dition of the wires, because it exposed customers within reach to the 
risk of serious, and probably fatal, in jury. Such being the nature of 
the testimony, the court charged the jury as foUows : 

"You may also and you should look at the fact that the accident occurred, 
the fact that the wires confessedly did corne together, and cause this acci- 
dent, as the fàct and circumstance in this case iu determining whether there 
was any négligence. It is not sufficlent in itself — Well, I don't say that — 
It is for you; to say whether or not, from the nature and character of this 
accident, from the nature and character of thèse structures, from the condi- 
tion and clrcùmstances that surrounded the particular cause of happening 
of the accident, was, of itself, sufficlent to infer négligence in the original 
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stniftiire. It inay or may not It is a onestion for tlie jury to detenninp, 
and you are to look at the ha'ipening of tbe accident ai? a tact iiî tlie case, 
just as you look at ail the otlier tacts, the opinion of the expert witnosses, 
the description of the structure by tlie people who made it, the description 
as it waSi found at the time of the accident and Immediately aftcrwards. and 
you are to take the fact that the accident did happen, along with ail the 
other facts and circumstanees^ and say whether or not it Is a proper and rea- 
sonable inference to draw froni the accident itself that it was neglig'ciitly 
constructed, or whether the accident was of such a character that the contact 
iiiiglit bave taken place without any négligence in the original construction 
and maintenance of the wire. 

"Now, I am going to illurstrate that point to you by telling you of an ex- 
périence of niy own In relation to this question. 1 was sittlng on the same 
l)eucb in the trial of a case with Mr. Justice Brown, now of the Suprême Court 
of the United States, when he was a district .iudge, and the question came _up 
as to when a jury, or a trier of the facts, or a court, in submitting a question 
to the jury, would be forced to infer from the accident itself that there had 
been négligence, and illustration was made of two railroad trains upon a 
single track coming into collision. I made the suggestion that that was of 
itself conclusive évidence of the fact that there was négligence somewhere 
for wbich the conipany was. liable to the passengers; that two trains could 
not come into collision on the track of a railroad company without négligence 
ou the part of the company somewhere, no matter whether we know where it 
was or not. Mr. Justice Brown said he did not agrée to that, because he 
.■■aid some third party might come and throw a switcL in such a way that 
the cou!]iany would not be liable for it. That is one way It might happen. 
Tliere might be such a structure of the grades that a train might get away 
witliout négligence on the part of the company, and might run away and go 
downgrade and go on the track and make it, and he went on to suggest cer- 
tain coutingencies that might happen that would show that it was not a 
couclus.ive évidence of négligence that the collision had taken place. Now, 
we had that suggestion hère by one of the witnesses in relation to this acci- 
dent. He said somebody might hâve cllmbed on this pôle and put his wires 
together, and It is not impossible to imagine that some enemy of Letson that 
wanted to kill him might go up there and put theni together just for the very 
nnrpose of killing him. But, gentlemen of the jury, you are not to déter- 
mine the question from mère imagination of what might hâve been done. 
There mus.t be in the proof itself some suggestion of such a contingency as 
v^'ould relieve the inference of négligence that you might otherwise draw from 
the happening of the accident itself. 

"It is tlie duty of the défendant company, where an accident happens from 
whieh the jury would be forced to Infer négligence, it is the duty of the de- 
fendant company to show to you such facts and circumstanees as would show 
that, notwithstanding that négligence, notwithstandlng that inference, there 
was in this particular case such circumstanees as would relieve the accident 
(jf the inference that you would otherwise draw about the négligence. I don't 
iiiean that the burden of proof is on the défendant company to show that it 
w-as guiltless of négligence ; that is not what I mean. The burden is on 
the plaintiff to show that it was guilty of négligence; but you, in determining 
tiiis question, as to how much Importance you are to attach to the accident 
ilsolf as proof of the négligence, you are to look at v/hether or not the facts 
and circumstanees of the case hâve shown anything to indicate that the acci- 
dent cotild hâve happened without négligence; for instance, if a great storm 
hud been shown, a cyclone, or a wlnd blowing that had disarranged thèse 
wires. that had disarranged the cross-arins, that had brought the pôles and 
structures together through s«me violent, through some extraordinary and 
unusual. wind and storm, and tbings like that. If that was indicated in this 
proof, you would be ju.stified in saying that the happening of the accident 
didn't indicate it." 

The charge is criticised, first, because it applies the rtile of res ipsa 
Joquittir, and, second, because it does not, but leaves the jury free to 
do as it sees fit — apply the rule or not. It is urged that the rule is not 
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applicable, but if it îs, the court must say so, and not leave the matter 
to the jury, This criticism does not appeal to us. We think the court 
dealt generously with the défendant. No rigid rule of presumptive 
guilt was applied, but after the inferences naturally to be drawn from 
certain facts had been explained, the jury was left free to détermine, 
from ail the circumstances of the case, whether the défendant had been 
guilty of négligence or not. This was not a case where the court was 
obliged to say whether, from the mère fact of the accident, négligence 
should be presumed. In Kearney v. London, etc., Ry. Co., L. R. 6 Q. 
B. 759, it was held that négligence might be inferred from the fact that 
a brick fell from the pier of a railroad bridge without any assignable 
cause. The brick struck and injured the plaintiff, who was passing 
along a highway underneath the bridge. This presumption was based 
upon the duty of the railroad company to keep the bridge in repair, and 
to inspect it from time to time to ascertain whether the brick work was 
secure. But, in the présent case, the cause of the "fall of the brick" 
is shown. It was the "cross" between the wires that sent the deadly 
current into the house. The wires were out of repair. The contention 
of the company amounts to this: that if the wires were properly in- 
stalled it cannot be held responsible for their being out of repair, unless 
it is proved they got out of repair through its fault. But this loses 
sight of the duty of the company not only to make the wires safe at 
the start, but to keep them so. They must not only be put in order, 
but kept in order. The obligation is a continuing one. The safety 
of patrons and public permits no intermission. Constant oversight 
and repair are required and must be furnished. Customers who con- 
tract for a harmless current to light their houses are entitled to rely 
on such inspection and repair as will effectually guard them against 
a dangerous current. They cannot guard themselves. Any attempt 
to do so would expose them to immédiate péril. They must take and 
use the current on trust, relying upon the protection of the company. 
In view of this, when a deadly current enters a customer's house and 
kills him, it is not too much to call upon the company to explain the 
existence of the defect which caused the tragedy. If attributable to 
some force which the company could not foresee and guard against, it 
should not be held culpable. But an unexplained defect is a blâmable 
one. A company which, for purposes of gain, créâtes or carries a 
deadly current, must take care of it, and if it gets away because the 
wires are out of order, and enters a résidence and kills a customer with- 
out any fault on his part, négligence is presumed, and the company is 
bound to exculpate itself. Griffin v. United Electric Light Co., 164 
Mass. 492, 41 N. E. 675, 32 L. R. A. 400, 49 Am. St. Rep. 477; Clarke 
V. Nassau Electric R. Co. (Sup.) 41 N. Y. Supp. 78 ; Dwyer v. Buffalo 
General Electric Co. (Sup.) 46 N. Y. Supp. 874; Wolpérs v. Electric 
Light & Power Co. (Sup.) 86 N. Y. Supp. 845 ; Fitzgerald v. Edison 
Electric Co., 200 Pa. 540, 50 Atl. 161, 86 Am. St. Rep. 733; Snvder v. 
Wheeling Electrical Co., 43 W. Va. 661, 28 S. E. 733, 39 L. R. À. 499. 
64 Am. St. Rep. 922; Thomas v. Electrical Co., 54 W. Va. 395, 46 
S. E. 217; Haynes v. Gas Co., 114 N. C. 203, 19 S. E. 344, 26 L. R. A. 
810, 41 Am. St. Rep. 786; CleiTients v. Electric Light Co., 44 La. 
Ann. 695, 11 South. 51, 16 L. R. A. 43, 32 Am. St. Rep. 348; Hébert 
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V. Lake Charles, etc., Waterworks Co. (La. 1903) 35 South. 731, 64 
L. R. A. 101 ; Denver Electric Co. v. Lawrence, 31 Colo. 301, 73 Pac. 
39 ; McLaughhn v. Louisville Electric Light Ce, 100 Ky. 173, 37 S. W. 
851, 34 L. R. A. 813 ; Citv of Owensboro v. Knox's Adm'r, 76 S. W. 
191, 25 Ky. Law Rep. 680; Gilbert v. Duluth General Electric Co. 
(Minn. 1904) 100 N. W. 653 ; Newark Electric Light & Power Co. v. 
Garden, 78 Fed. 74, 23 C. C. A. 649, 37 L. R. A. 725 ; May v. Burdette, 
9 Q. B. R. 101; Fletcher v. Rylands, L. R. 1 Ex. 265, 279; Scott v. 
Docks Co., 3 Hurl. & C. 596 ; Kearney v. London, etc., Ry. Ce, L. R. 
6 Q. B. 759, 762. 

2. The défendant contended that the plaintiff's intestate was guilty 
of contributory négligence in using, in connection with the portable 
lamp which he was turning on when killed, a cord such as is ordinarily 
nsed in résidences for pendent lights, and which had not been inspected 
before the current was turned on. The current was turned on Septem- 
ber 7, 1901, and the accident occurred May 19, 1903. The inspection 
of fixtures was made by one Cleary. The testimony was contlicting 
upon the point whether this portable light was inspected or not, and 
the court submitted the question to the jury. Cleary testified, under 
objection, that the kind of cord used on this lamp was in common 
use in Memphis for that purpose. It was conceded that it would carry 
safely a current of 104 volts, which was ail that was contracted for, 
and, anyhow, the testimony was ail to the efïect that such a current was 
harmless to human life. The proof also made it clear that, no matter 
what kind of cord had been used, the current of 2,300 volts would hâve 
been fatal to Mr. Letson when he grasped the lamp the way he did and 
turned on the light. In view of this, the action of the court relied on 
for reversai (if it was erroneous, which it is unnecessary to détermine) 
could hâve had no efïect upon the verdict, and hence was harmless. 

In Denver Electric Co. v. Lawrence, 31 Colo. 301, 73 Pac. 39, a 
young man, while turning on an incandescent light in his father's 
house, received a shock which seriously injured him. This resulted 
from a defect in the transformer, whereby a dangerous current was 
carried into the house. Respecting the effort of the company to show 
that the plaintiff turned on the light improperly, and thus by his négli- 
gence contributed to his injury, the court said (page 307, 31 Colo., page 
39, 73 Pac.) : 

"The fac-t that the interior fixtures may hâve been out of repair cannot re- 
lieve the company of the responslbility It owes to the public, and owed to the 
plaintifl!, to not permit a deadly current of electricity to enter the house, if 
within its power to prevent. 

In Gilbert v. Duluth General Electric Co. (Minn. 1904), 100 N. W. 
653, the plaintiff's intestate was killed while turning on an electric light 
in his bathroom. His death was caused by an excessive current which 
entered the house by a "cross" between the primary and secondary 
wires, so the case was similar to that before us. Respecting the con- 
tention that the house fixtures were defective, and therefore the de- 
ceased was guilty of contributory négligence, the court said : 

"We are of the opinion this contention cannot be sustained. House fixtures 
are not constructed with a view of Connecting wires with death-dealing cur- 
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rents. It appears from the record secondary wlres ordinarlly earry a voltage 
of but 100, or one-flfth the amount of a deadly «urrent, and one twenty-second 
part of the voltage which the évidence tends to show passed over the virire in 
question and through the body of the deceased. The deceased was not an 
electrical expert, and, imlilve appellant, he was not engaged In a business 
which charged him wlth spécial knowledge iri the premises. We canuot say 
he was gullty of négligence In not anticipating that primary and secondary 
wires might become crossed In the streets, and that it was his duty to take 
précautions to guard against danger therefrom." 

Under the charge, which it is unnecessary to quote, the jury may 
hâve found either that the cord had been inspected and approved, or, 
if not, that it would hâve made no différence whether it or another kind 
of cord was in use ; in other words-, that the nature of the fixture had 
nothing to do with the accident; that the deadly current would hâve 
killed Mr. Lètson when he came in contact with the brass cap of the 
lamp, no matter what kind of cord was attached. 

3. The remaining assignments relate to the testimony admitted and 
the charge given respecting the measure of damages. The deceased 
was a contracter, 39 years old, of good habits, industrious, devoted to 
his family, and what is called a "good provider." He left a widow, and 
a son about nine years old. No witness was introduced who was able 
to State just what his income was, but testimony was admitted tending 
to show his occupation, his industry, and his mode of life, from which 
it appears that he was in the habit of spending on his family between 
$2,000 and $2,500 a year. It is urged this was error, but we do not 
think so. The testimony was admitted in default of better proof of 
his earning capacity. If a man's income is limited to his earnings, 
if he spends only what he earns, then, when you show what he spends, 
you furnish data for estimating what he earns, and that was what was 
done, and the best that could be donc, in this case. 

Many exceptions were taken to the charge of the court. It was not 
brief, neither is counsel's criticism. We hâve carefully read and con- 
sidered both. It seems that the Suprême Court of Tennessee has not 
always been consistent in its construction of the statutes regulating ac- 
tions of this kind. From time to time it has modified and altered its 
views ; so it was deemed necessary, in the récent case of Davidson v. 
Severson, 109 Tenn. 572, 72 S. W. 967, to review elaborately its many 
décisions, for the purpose of ascertaining and stating clearly and con- 
cisely what the law now is. Counsel agrée that the court below differed 
from both of them in a view he expressed of the nature of the action, 
but counsel for the plaintiff below insists the error was favorable to 
the défendant. We agrée to this. It is unnecessary to repeat ail that 
was said generally on the subject of damages. The material inquiry 
is whether the court laid down the right ruies for the guidance of the 
jury, correctly stating the éléments of damage to be considered. We 
think the charge, taken as a whole, stated the law properly, with entire 
fairness to the défendant. Portions which, detached from the context, 
might seem to be misleading, are qualified or corrected by what suc- 
ceeds. Thus, early in the charge, the court made a quotation from 
the case of Baltimore & Potomac Railroad Co. v. Mackey, 157 U. S. 
72, 93, 15 Sup. Ct. 491, 39 L. Ed. 624, which the défendant below in- 
sists amounted to an instruction that the jury might consider the de- 
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pendence of the beneficiaries on the deceased, for the purpose of en- 
hancing the damages. But later, when the court came to lay down the 
rules, the jury was pointedly instructed that the plaintiff and her son 
were only entitled "to such a fair and temperate sum of money as 
would compensate them for the loss of the husband and the father." 
Ail sentimental considérations were carefuUy excluded, and the jury 
was restricted to an estimate of a pecuniary compensation for the 
pecuniary loss they had sustained. Under the Tennessee statute, the 
widow and son were entitled to recover the damages resulting to them 
from the death of the husband and father. The measure of this was 
the value to them of the life lost. Estimated in money, it v/as what 
liis life was worth as a prospective producer of money, and, under the 
charge as given, it was worth no more in that sensé to the widow and 
son than it would hâve been to the estate ; indeed, if anything, it was 
worth less. Counsel for the plaintiff in error, after quoting the rules 
laid down in Davidson v. Severson, says : 

"The rules. referred to for the détermination of the pecuniary loss to the 
widow and children embrace only the pecuniary value of the life of the de- 
ceased, to be determinod upon the considération of bis expectancy of life, bis 
âge and condition of health and strength, bis capacity for earning money 
through skill in art, trade, profession, occupation, and business, and bis Per- 
sonal habits as to sobriety and industry ; ail modifled, however, by the fact 
that the expectancy of life is at moat only a probability based upon expérience, 
and also by the fact that the earnings of the same individual are not always 
uniform." 

Conceding this to be a fair summary of the law as it stands, we con- 
tent ourseives, for purpose of comparison, with quoting the language 
complained of, believing it kept well within the rules and fairly set 
forth the éléments to be considered : 

"Obvlously there are no such scales with which a jury may measure the dam- 
ages to a widow and son for the loss of the husband and father. Sentimentally 
considered, and if you were allowed to fix any damages to assuage their mental 
sufCerings by reason of the loss, there is not money enough in the banks to pay 
such damages. But the law does not allow you to proceed upon any such 
theory. It is slmply a pecuniary compensation for the pecuniary loss they 
hâve sustained. But the jury is not left without some guidance of f acts to 
enable them to détermine what would be fair, reasonable, and temperate com- 
pensation. There is the âge of the plaintiff to begin with. The law does not 
allow you to take a pencil and tablet and calculate by multiplication the 
amount of bis yearly income by the number of years of hls expectancy. Now 
the proof hère is that this man was 39 years old, and you, as men of ordinary 
affairs, will know about how long a man 39 years old may be expected to 
live. Now It would be qulte an easy thing, if Mr. Letson was satisfactorily 
proved to bave earned $2,000 or $2,500 a year, to take a tablet and set down 
and count up how many years he had left of hls life expectancy, and multlply 
that by 2,000, and flnd that sum of money. But obviously that Is not just, be- 
cause Mr. Letson may sometimes not earn his $2,000. He may be sick some- 
times. As he grows old he may hâve less earning capacity, and there are 
thousands and thousands of contingencies that corne up which will make it 
utterly Impossible for you to say that he will uniformly durlng that. whole 
time earn $2,000 or $2,500 a year ; and therefore the law does not allôw you 
to start out with a calculation of that kind, any more than it allows you to 
sit down and say, each one of you, how much you think he ought to bave, and 
add it together and divide it by 12. That is a mathematical calculation that 
the law does not allow because it is a mathematical calculation, because the 
nature of the case is such that you eannot very well set down and find on one 
side the débit and on the other side the crédit, and render a verdict accord- 
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Ingly. Ton can't, from tlie nature of the circumstances and înquiry, détermine 
what you are to start with on one side, and what you are to deduct on the 
other side ; and therefore the law only allows you to loolî at thls question of 
damage and expectancy as a substantive fact in the case, to see what liind of 
man he was, whether young or old, and what was the value of that particuiar 
man in life. And then It allows you to look at his earning capaclty in the same 
way. What was his capaclty In business? what klnd of money did he eam? 
and what klnd of man was he about earning money? so as to détermine, the 
best you may, the value of his particuiar life to his widow and son. Such 
multiplication as that does not afford, and the jury is not allowed to use it 
as, a basls of thelr calculations at ail, for the reason that It Is impossible, on 
the other side, to estlmate by ealculatlon any déductions for loss of tlme at 
work, by sickness, or any contingencles of hunian life, that prevent a man from 
earning every day of his life ail that his earning capaclty would justify. 
Therefore it Is that ail the use you eau make of the expectancy Is that a man 
of Mr. Letson's âge would Uve about 20 or 30 years. Of course, if he were 
older or If he were younger, other conditions being equal, you could not give 
the wldow and children of an old man who was nearer the grave the same 
Bum of money that you would a younger man. Next, the Suprême Court of the 
United States mentions the man's health, which, of course, Is an important 
élément In the proof, as an unhealthy and slckly man's life would not be worth 
as much to the wldow and children In a pecunlary sensé as the life of one who 
was In good health. The next Is the élément of his strength and his capaclty 
to earn money. You take Into considération the man's earning capaclty. In 
determlnlng that, of course, the amount of money that he does earn, If it Is 
in proof before you, Is an important élément of considération ; but It Is not 
necessariy that he should show a flxed Income in order to show an earning ca- 
paclty. It Is what he is capable of earning that enters into the ealculatlon,. 
rather than what he aetually earns in fact. What he actually earns in fact 
may be a démonstration of his earning capaclty, and yet it may be more than 
he actually earns. It is not impossible that his fair and reasonable earning 
capaclty mlght be lèss tlian he earns, in fact, under exceptlonal circumstances — 
such as favorltlsm, for Instance. So the jury looks to the man's strength and 
earning capaclty as an élément in their ealculatlon. In determlnlng thls ques- 
tion, you may look at any fact or circumstance in the proof that tends to show 
what it was. Some objection has been made in thls case that no earning ca- 
paclty bas been sJiown except by showing the mode of living, and it is said that 
the man may bave been living on other people's money and not on his earnlngs, 
because it is said that he had recently gone through the bankruptcy court, 
showing that he was a man who had bèen in debt. Ail thèse circumstances 
you are to eonslder for what they may be worth in your opinion in determln- 
lng what the man's earning capaclty was to support his wlfe and children. 
If he did, as a matter of fact, support his wlfe and children in a particuiar 
style, you may consider that fact in determlnlng what his earning capacity 
was. If you should see that he got the money from other sources than from 
his own efCorts and his own earnlngs or income, that would be a matter also 
to be determined. But in the absence of proof that he had other sources of 
income from which to support his famlly, you would be authorized, I should 
think, to Infer from the fact that be supported his famlly In a particuiar style 
that his earning capacity was equal to that task, in making thls estlmate of 
damages to be allowed his wldow and son. Certainly what they hâve lost 
by his death is that which they received through his life. And, then, you 
may look to his famlly, in its condition of dependence upon him, if such was 
a fact. So, gentlemen of the jury, you look to ail the facts and circumstances 
in this man's condition, such as those which hâve been indlcated, and similar 
circumstances that may appear in the proof, whatever they are, and estlmate,, 
as best.you may, the value of the man's life to his widow and son." 

The judgment is affirmed. 
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WICOMICO COUNTT COM'RS et al. v. BANCROFT, 

(Circuit Court of Appeals, Fourth Circuit. Febiuary 21, 1905.) 

No. 516. 

1. Res Judicata— Persons Concluded bt Judgment— Bondholdees of 
RArLKOAD Company. 

A question as to the liabllity of the property of a railroad company to 
taxation, decided in a suit to which the company was a party, is not 
res judicata as against holders of mortgage bonds of the company, pre- 
viously Issued, where no one representing the mortgage Interest was a 
party. 

Z. Taxation— Suit to Bnjoin Enfoecement— Interest oi" Complainant. 

A holder of mortgage bonds of a railroad company has such an inter- 
est in its property as entitles hlm to maintain a suit to enjoin its Illégal 
taxation, where a proper showing Is made of the refuaal of the mort- 
gage trustée to prosecute such suit. 

[Ed. Note. — Persons entitled to Injunctlon restraining, or damages for 
wrongful enforcement of, tax, see note to Bayles v. Dunn, 54 C. C. A. 
550.] 

3. Same— Statutoet Exemption of Railroad Company— Effect of Reob- 

qanization undee Maryland Statute. 

Code Md. 1888, art. 23, §§ 187, 188, which provide that on the sale of 
any railroad under a mortgage the purchaser shall be authorlzed to 
form a corporation to own and operate such railroad, which shall "pos- 
sess ail the powers, rights, Immunitles, privilèges and franchises in re- 
spect to such railroad, and In respect to the real and personal property 
appertalning to the same which were possessed or enjoyed by the cor- 
poration which owned or held such railroad previous to such sale" un- 
der its charter or any statute of the state, are broad enough to pass to 
the reorganized company an exemption from taxation for a term of years 
conferred upon the original company by a spécial statute, the word "lui- 
munlties" being an apt term to express the intention of the Législature 
that an exemption from taxation should be Included in the rights vest- 
Ing in the new company. 

4. Fedebal Courts— Following State Décisions— Consteuction of Stat- 

utes. 

A fédéral court Is not bound to follow the construction placed upon a 
State statute by the local courts In a suit Involving rights under the 
statute which accrued prlor to such construction. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, | 957. 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71; Hite v. Hite, 29 C. C. A. 553.] 

5. CONSTITUTIONAIi IiAW— IMPAIRMENT OF CONTEACT— EXEMPTION FROM TAXA- 

TION. 

Where, by spécial act of the Législature of a state, a railroad company 
Is exempted from state, county, and municipal taxation • for a term of 
years, such grant créâtes a contract between the state and the company, 
and those who subsequently become Its creditors or succeed to its rights, 
which is Impaired by the state, withln the inhibition of the fédéral Con- 
stitution, by the taxing of the company's property by the local authori- 
ties under the gênerai powers conferred on them by statute. 

[Ed. Note. — ^For cases in point, see vol. 10, Cent. Dig. Constltutional 
Law, i 303.] 

,'j. Taxation— Exemption of Railboad— Construction of Statute. 

A railroad company authorlzed by its charter to build a road between 
two terminal points on a designated route was by spécial act granted 
an exemption from taxation on Its property for a term of years after 
completlon of Its road. It was also authorlzed generally by the sauie 

135 F.— 62 
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act to buiia or acquire by purchase other Unes of road. Eeld, that tlie 
property exetnpted from taxation was limited to the road built under its 
charter and such otber property as was necessary for its opération. 

Appeal and Cross- Appeal from the Circuit Court of the United States 
for the District pf Maryland. 
For opinion'below, see 121 Fe3. 874. 

Jas. E. Ellegood, for appellants. 

N. P. Bond (Bond & Robinson, on the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BRAWLEY, 
District Judge. 

PRITCHARD, Circuit Judge. Thîs is a cross-appeal from a decree 
of the Circuit Court for the District of Maryland, rendered in a cause 
wherein a certain bondholder of the Baltimore, Chesapeake & Atlantic 
Railway Company is plaintiff ànd the county commissioners of Wicomi- 
co county, of the state of Maryland, are défendants. The suit is 
brought to restrain the défendants from levying taxes on the mortgaged 
property represented by the bonds and from enforcing the payment of 
taxes by a sale of the property. It appears from the admitted facts 
in the case that the corporation was formed to build a line of raiiroad 
from Eastern Bay, in Talbot county, to the town of Salisbury, in 
Wicomico county. It also appears the corporation obtained from the 
Législature of Maryland an act enlarging its powers and granting it 
certain privilèges and immunities. , The act in question is chapter 133, 
pp. 310, 211, of the Laws of Maryland of 1886, and the sections of the 
act which more particularly relate to the issues in this case are Nos. 
2, 4, and 5, which are as follows : 

"Sec. 2. And be It enacted, that said corporation shall hare perpétuai ex- 
istence, and its franchises, property, shares of capital stocks and bonds shall 
be exempt from ail state, county or municipal taxation for the term of thirty 
years, accounting from the date of the completlon of said road between tbe 
terminl mentioned in Its charter." 

"Sec. 4. And be It enacted, that the said Baltimore & Eastern Shore Raii- 
road Company, aforesnid, shall hâve power to unité, connect and consolidate 
vvith any ralïroad Company or companles, either in or out of this state, so 
that the capital stocik of said companies so united, connected and Consolidated 
(respectively), may, at the pleasure of the dlrectors, constitute a common 
stock, and the respective companies jnay thereafter constitute one company 
and be entltled to ail the property, franchises, rights, privilèges and immuni- 
ties which each of them possess, bave and enjoy, under and by virtue of their 
respective charters. 

"Sec. 5. And be It enacted, that the Baltimore & Eastern Shore Raiiroad 
Company shall hâve power to lease or purchase ^nd operate any raiiroad 
or railroads, either In or out of the s,tate, for the purpose of carrying on their 
business, and any other raiiroad company In this state shall hâve the right 
to lease or sell Its raiiroad or other property to the said Baltimore & Eastern 
Shore Eallroad Company," 

The Baltimore & Eastern Shore Raiiroad Company, in compliance 
with the provisions of the act, proceèded to construct thé road between 
the termini in its charter, which it completed in August, 1891, and also 
in June, 1890, purchased ail the property of the Wicomico & Pocomoke 
Raiiroad Company, which was duly conveyed to it by deed. The 
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Wicomico & Pocomoke Railroad Company consisted of a line of road 
about 30 miles in length, extending from Salisbury to Océan City, and, 
with the line of railroad complète, the Baltimore & Eastern Shore Rail- 
road consisted of a line of road about 90 miles in length from Eastern 
Bay to the Atlantic Océan. After the Baltimore & Eastern Shore 
Railroad Company had acquired the Wicomico & Pocomoke Railroad 
it mortgaged the whole of its property to secure an issue of $1,600,000 
of mortgage bonds at par value. This mortgage describes the prop- 
erty as follows: . "Ail and singular the entire line of railroad of the 
party of the iirst part (The BaltimO^re & Eastern Shore Railroad, situate, 
lying and being in the state of Maryland, between Broad Cove, Eastern 
Bay, Talbot county, and Salisbury, in Worcester [sic] county), and 
extending from said termini through the counties of Talbot, Caroline, 
Dorcester and Wicomico, in said state, and also ail the line of railroad 
from Salisbury, Wicomico county, and Hammock Point, in Worcester 
county, in said state, which said last mentioned railroad comprised the 
railroad of Wicomico & Pocomoke Railroad Company, an entire dis- 
tance of about ninety miles," and also steamboats, docks, piers, rolling 
stock, etc.; and the rights, privilèges, franchises, and immunities, and 
exemptions, including the "immunity and exemption from taxation 
granted to, conferred and bestowed on the party of the first part." 
This mortgage was foreclosed in 1894, by a decree of the Circuit Court 
for the District of Maryland, and the purchaser of the said mortgaged 
property at the sale thereof organized a corporation under the name of 
the Baltimore, Chesapeake & Atlantic Railway Company, under the pro- 
visions of sections 187 and 188 of article 23 of the Code of Maryland 
of 1888, which provisions are as follows: 

"Sec. 187, In case of the sale of any railroad sltuated wholly wlthln thlR 
state, or partly within this state and partly within an adjolning state, or the 
District of Columbia, heretofore or hereafter made by virtue of any mort- 
gage or deed of trust, whether under foreclosure or other judicial proceed- 
Ings, or pursuant to any power contained in said mortgage or deed of trust, 
the purchaser or purchasers thereof, or his or their survivor or survivors, 
représentatives or assigns, may, together with their associâtes, If any, form 
a corporation for the purpose of owning, possesslng, maintaining and operat- 
ing such railroad, or such portions thereof, as may be situated within this 
state, by flling In the office of the Secretary of State a certiflcate of the name 
and style of such corporation, the number of directors," etc. 

"Sec. 188. Such corporation shall possess ail the powers, rights, immunities, 
privilèges and franchises in respect to such railroad, or that part thereof in- 
cluded in such certiflcate, and in re-speet to the real and Personal property 
appertaining to the same, which were possessed or enjoyed by the corpora- 
tion which owned or held such railroad previous to such sale under or by 
virtue of its charter and any amendments thereto, and of other laws of this 
state, or the laws of any other state in which any part of such railroad may 
hâve been situated, not inconsistent with the laws of thia state." 

Pursuant to the foregoing provisions of the Code of Maryland. the 
purchaser and his associâtes duly filed a certiflcate forming the Balti- 
more, Chesapeake & Atlantic Railway Company. The complainant 
contends that the Baltimore, Chesapeake & Atlantic Railway Com- 
pany, as mortgagor, is entitled to ail the property, franchises, and im- 
munities purchased as aforesaid at foreclosure sale with the same im- 
munity and freedom from taxation as the same was held by the Balti- 
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more & Eastern Shore Railroad Company, under the provisions of 
Act 1886, p. 209, c. 133. 

In determining the question of jurisdiction the court held that diverse 
citizenship gave it jurisdiction, and in passing upon the preliminary 
questions the learned judge said: 

"The questions with regard to the jurisdiction of this court were hereto- 
fore considered on a demurrer, and It was held that the diverse citizenship 
gave the court jurisdiction; that the allégation that the trustée under the 
mortgage was a nonresident of the state of Maryland, and refused to proceed 
in this behalf except on conditions with whieh the complainant was un- 
able to comply, were sufiicient to give complainant a standing to file his bill. 
It was further held complainant, claiming under the mortgage, was not bound 
by the judgment against the railway company, to which no one claiming 
under the mortgage was a party, and the complainant was therefore not 
estopped as by res adjudicata." 

This ruling of the court is sustainèd by a number of décisions. A 
mortgagee is not bound by any proceedings against his mortgagor 
which were instituted subséquent to the exécution of the mortgage, un- 
less he was a party thereto. Keokuk & W. R. R. v. Missouri, 152 Ù. S. 
301, 14 Sup. Ct. 592, 38 L. Ed. 450 ; Campbell v. Hall, 16 N. Y. 575 ; 
Carroll v. Goldschmidt, 83 Fed. 510, 27 C. C. A. 566. While it is 
true that certain suits were instituted in the courts of Maryland, one of 
which was between the Baltimore, Chesapeake & Atlantic Railway 
Company, mortgagor, and the mayor and city council of Océan City, 
and the other between the mayor and plaintiff, yet complainant was 
not a party to either of thèse suits. Complainant is the holder of 20 
bonds of the face value of $1,000 each, secured by a mortgage made by 
the Baltimore, Chesapeake & Atlantic Railway Company to the Atlantic 
Trust Company of New York, long prior to the institution and final 
adjudication of the cases in the courts of Maryland. The interest of 
complainant, therefore, is of such a character as to entitle him in a 
court of equity to seek the relief to which he claims to be entitled un- 
der the allégations contained in the bill. The Balt. Trust & G. Com- 
pany V. Balt. (C. C.) 64 Fed. 153 ; Barnes v. Kornegay (C. C.) 63 Fed. 
671 ; Mercantile T. & Dep. Co. v. Tex. Ry. (C. C.) 51 Fed. 529. 

We now corne to consider the question as to whether complainant is 
entitled to the relief sought in the bill, and in order to détermine this 
question it is necessary to consider the provisions of sections 187 and 
188 of article 23 of the Code of Maryland of 1888. It was clearly the 
intention of the Législature to provide means by which corporations 
that became insolvent or otherwise embarrassed could be reorganized 
and continued under the provisions of the charter which originally 
brought them into existence. Thèse sections were evidently framed 
for the purpose of providing for emergencies like the one presented in 
this case. There is a gênerai inclination on the part of state législa- 
tures to grant immunities to railroads and other corporations with 
the view of encouraging the development of the particular section of 
country through which they are to be constructed. To undertake to 
build a short Une of railroad in most sections of the country is a pre~ 
carious one, to say the least of it, and, in the absence of aid by sub- 
scription or immunity from taxation, instances are very rare where in- 
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dividuals are willing to embark in such hazardous enterprises. In the 
présent case the Législature of Maryland seemed to adopt this policy, 
and in order to secure the construction of a road granted certain priv- 
ilèges, franchises, and immunities to the Baltimore & Eastern Railroad 
Company for a period of 30 years ; but it seems, with ail the encourage- 
ment and aid which had been given this company, it was unable to 
stem the tide, and as a resuit its property was sold under foreclosure, 
and was purchased by the Baltimore, Chesapeake & Atlantic Railway 
Company. That the Législature had the power to exempt from taxa- 
tion the Baltimore & Eastern Shore Railroad Company at the time it 
was incorporated is unquestioned, and, such being the case, it clearly 
had the right to provide by statute, as it did in this instance, the means 
by which the exemption from taxation granted to the Baltimore & 
Eastern Shore Railroad Company should be extended to any com- 
pany which might undertake to rehabilitate such original corporation 
in the event of its becoming insolvent. Did the sale of the property 
of the Baltimore & Eastern Shore Railroad Company, under the decree 
which directed the foreclosure of the mortgage, and which undertook 
to pass the rights, privilèges, and franchises granted to said company, 
hâve the effect of exempting from taxation the property thus acquired 
bv the purchaser at such sale ? In the case of the Chesapeake & Ohio 
R. R. Co. V. Miller, 114 U. S. 185, 5 Sup. Ct. 813, 29 L. Ed. 121, the 
court held the original company was exempt from taxation. In that 
case there was a sale, as in this instance, of ail the property, rights, 
and franchises of the road, and there was also a législative enactment 
which provided that the new company should succeed to such fran- 
chises, rights, and privilèges as would hâve been passed by the first 
company but for such sale. The Suprême Court, in discussing this 
question, said: 

"There Is no express référence to a grant of any exemption or immunity ; 
notbing is said in relation to the subject of taxation. ïhe words actually 
used do not necessarily embrace a grant of such an exemption. As was said 
on this point in Morgan v. Louisiana, 93 U. S. 217, 223, 23 L. Ed. 8G0 : 'Much 
confusion of thought had arisen in this case and in similar cases from attach- 
ing a vague and undefined meaning to the term "franchises." It is often 
used as synonomous with "rights, privilèges, and immunities," though of a 
Personal and temporary character ; so that, if any of thèse exist, it is loosely 
termed "franchise," and is supposed to pass upon a transfer of the franchises 
of the company. But the term must always be considered in connection with 
the corporation or property to which It is alleged to appertain. The fran- 
chises of a railroad corporation are rights or privilèges which are essential 
to the opérations of the corporation, and wlthout which its road and works 
would be of little value; such as the franchises to run cars, to take tolls, 
to appropriate earth and gravel for the bed of its road, or water for its en- 
glues, and the llke. They are positive rights or privilèges without the pos- 
session of which the road of the company could not be successfully worked. 
Immunity from taxation is not one of them. The former may be conveyed 
to a purchaser of the road as a part of the property of the company ; the 
latter is personal, and Is Incapable of transfer without express statutory 
directions.' Hère there is no such express statutory direction. Nor is there 
an équivalent implication by necessary construction. There is nothing in the 
language Itself, nor in the context, nor the subject-matter of the législation, 
nor the situation and relation of the parties to be affected, which indicates 
that a grant of an exemption from taxation to a particular railroad corpora- 
tion, or to a class of such, was in the contemplation of the législature." 
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In Memphis R. R. Co. v. Com'rs, 112 U. S. 609, 617, 5 Sup. Ct. 
299, 302 (28 L. Ed. 837), after citing a number of décisions to the 
same effect, the court said : 

"Accordlng to the princlples of those décisions, tlie exemption from taxa- 
tion must be construed to hâve been the personal privilège of the very cor- 
poration speelfically referred to, and to hâve perished with that, unless tUe 
express and clear Intention of the law requires the exemption to pass 
as a continulng franchise to a successor." 

In view of the authorities bearing on this question, it is clear that the 
exemption from taxation granted to the Baltimore & Eastern Shore 
Railroad Company by its charter was not assignable, and that a sale 
of its property did not, under such charter, carry with it an exemption 
from taxation. We are therefore called upon to décide as to whether 
the Word "immunities" in section 188 is sufBcient in its nature to ex- 
empt the liew company from taxation. There are a number of cases 
whereiri companies hâve been organized and the courts hâve been asked 
to décide whether the- législative grant authorizing the transfer of 
rights, privilèges, and franchises to the company thus organized had the 
effect of exempting such corporations from taxation; but the courts 
hâve in mOst instances held that the use of thèse terms did not give 
the new companies exemption from taxation. In the case of Phœnix 
Ins. Co. V. Tenn., 161 U. S. 174, 16 Sup. Ct. 471, 40 L. Ed. 660, it 
was held that, where the word "immunity" was omitted in the last 
législative grant the words "tights and privilèges" did not exempt the 
company from taxation. In that case the court said : 

"The word 'Immunity' expresses more clearly and deflnitely an Intention 
to Include thêrein an exemption from taxation than does either of the other 
words. Exemption from taxation Is more accurately described as an 'im- 
munity' than as a privilège, although it is not to be denied that the latter 
word may sometlmes and under some circumstanees include such exemption." 

In passing upon this question it is necessary to ascertain the légis- 
lative intent as contained in section 188, and an examination of that 
section leads us to the conclusion that the Législature fuUy understood 
the force and effect of the différent terms used therein. In construing 
section 188 as affecting the rights of the Baltimore, Chesapeake & At- 
lantic Railway Company which was organized under its provisions, 
we are of opinion that the word "immunities" was placed in said sec- 
tion for the purpose of exempting from taxation any and ail com- 
panies thus reorganized which had been granted exemption from taxa- 
tion by the Législature in the fîrst instance. In view of the décisions 
we are forced to the conclusion that the word "immunities" is an apt 
expression in the présent instance, and must be construed to mean ex- 
emption from taxation. 

The court, in dealing with this question, was not bound to follow the 
rule of construction adopted by the state court, inasmuch as the organ- 
ization of the Baltimore, Chesapeake & Atlantic Railway had been con- 
summated, and its bondholders had entered into a contract with the 
State of Maryland by which it was agreed that in considération of the 
construction of said road said company was to be exempt from taxation 
for a period of 30 years from the date of the completion of the same, 
and ail rights of the bondholders had accrued prior to the rendition of 
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the décisions of the court of Maryland; and in view of the fact that the 
purchasers had formed the Baltimore, Chesapeake & Atlantic Railway 
Company under the provisions of sections 187 and 188 of article 23 of 
the Code of Maryland of 1888 and the bonds of complainant had been 
issued and secured by the mortgage dated September Ist, anterior 
to the décisions of the Court of Appeals of Maryland. The Suprême 
Court of the United States in the case of Burgess v. Seligman, 107 U. 
S. at page 33, 2 Sup. Ct. at page SI (27 L. Ed. 359), said : 

"The fédéral courts hâve an independent jurisdiction in the administration 
of State laws co-ordinate with, and not subordinate to, that of the state 
courts, and are boiind to exercise their own judgment as to the meaning and 
effect of those laws. The existence of two co-ordinate jurisdictions in the 
same territory is peculiar, and the results would be anomalous and incon- 
vénient but for the exercise of mutual respect and déférence. Since the or- 
dinary administration of the law is carried on by the state courts, it neces- 
sarily happens that by the course of their décisions certain rules are es- 
tablished which become rules of property and action in the state, and hâve 
ail the effect of law, and which it would be wrong to disturb. Thls is 
especially true with regard to the law of real estate and the construction of 
state constitutions and statutes. Such established rules are always regarded 
by the fédéral courts, no less than by the state courts themselves, as au- 
thoritative déclarations of what the law Is. But where the law bas not 
heen thus settled it is the right and duty of the fédéral courts to exercise 
their own judgment, as they always do in référence to the doctrines of com- 
mercial law and gênerai jurisprudence. So, when contracts and transac- 
tions hâve been entered into, and rights hâve accrued thereon under a par- 
ticular state of the decisionss or when there bas been no décision, of the 
state tribunals, the fédéral courts properly claim the right to adopt their 
own interprétation of the law applicable to the case, although a différent 
interprétation may be adopted by the state courts after such rights bave 
accrued." 

The charter granted by the state of Maryland, amendments thereto, 
and section 188 of the Code of that state, constitute a contract between 
the state and the railroad company by which, among other things, 
"immunity" from taxation is offered as a considération or inducement 
to secure the construction of the railroad bétween the points mentioned 
in the charter, and, as such, becomes a part of the contract between the 
Etate and the railroad company ; and the bondholders by virtue of their 
interest in the original corporation are entitled to this exemption. The 
demand on the part of the county commissioners of Wicomico county 
is in the nature of a législative act, and is therefore in violation of arti- 
cle 1, cl. 10, of the Constitution of the United States, which provides 
"no state shall pass any law impairing the obligation of contracts." 
We think that the Législature, by the enactment of section 188, intended 
that such property as was necessary for the opération of the original 
railroad shoqld be exempt from taxation as enjoyed by that company at 
the time of the completion of the road. The three classes of property 
conveyed by the foreclosure sale, as set fofth in complainant's brief, 
are as follows: 

"(A) Property formerly belonging to the Baltimore & Eastern Shore Rail- 
road and formlng a part of the line bullt by it under its charter power to 
construct a road between Eastern Bay and Salisbury. 

"(B) Property formerly owned by the Baltimore & Eastern Shoré Railroad 
and acqulred by it under its purchase of the Wicomico & Pocomoke property. 

"(C) Property at no time owned by the Baltimore & Eastern Shore Rail- 



984 135 FEDERAL KBPOKÏER. 

road, but acqulred by the Baltimore, Chesapeake & Atlantic Rallway Com- 
pany subséquent to its organlzatlon. This class consists malnly of steam- 
boats and wharf property." 

In considering this subject in the case of Baltimore, Chesapeake & 
Atlantic Railway Co. v. Océan City, 89 Md. 89, 97, 42 Atl. 932, the 
court, among other things, said : 

"The act of 1886 provided for the building and working of a railroad from 
the shores of Eastern Bay, in Talbot county, to Salisbury, in Wicomico 
county, passing through the counties of Talbot, Caroline, Dorcester, and Wi- 
comico and It Is quite clear, we think, that it was only such property as is 
necessary for the opération of this road that the Législature intendeU t» 
exempt from state, county, and municipal taxation for the term of thirty 
years from the date of the completion of the road. It means the railroad 
and its property mentioned In the act, and none other." 

We are therefore of opinion that only such property as is mentioned 
in class "A" is entitled to exemption from taxation under the pro- 
visions of section 188. 

After carefuUy considering the authorities Searing on the several 
questions raised, we are of opinion, for the reasons stated, that there 
is no error. Therefore the judgment of the circuit court is affirmed. 
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(Circuit Court of Appeals, First Circuit February 28, 1905.) 

No. 562. 

1. Receivees— Eftect of Appointmektt— Rights or Buit^ding Contractoe. 

Whlle the appolntment of a receiver for the property of a corporation 
may entitle one engaged in the performance of a building contract with the 
corporation to treat sueh contract as abandoned as of the date of the 
receiver's appolntment, he Is also entitled to a reasonable time before 
electing to do so for the purpose of ascertaining what may be done by 
the parties In Interest or the receiver with respect to completion of the 
work. 

2. Same— ScoPE or Receivebship— Intebbsts Pbotected. 

When a receiver of spécifie property has been appolnted by a court of 
compétent jurisdiction, his appolntment is for the beneflt of ail con- 
cerned, and the status of the property and ail interests are preserved 
as of the date of the appolntment, subject to a disposition of ail the 
same by the chancelier on due and reasonable application in respect 
thereto, or by subséquent proceedings in the event that the receiver ia 
discharged, or of other contingencies which resuit In a dlsmlssal or resto- 
ration of the property. 

& Same— BïTECT on Mechanics' Liens— Time fob Enfobcement. 

Pub. St. N. H. 1901, e. 141, provides for mechanics' liens, which shall 
continue for 90 days after the services are performed or the material» 
are furnlshed, and by section 17 that "any such lien may be secured by 
attachment of the property upon which it exists at any time whlle the 
lien continues." A contracter for the furnishing of labor and materials 
in the construction of buildings for a corporation had completed one 
contract, and was engaged in the performance of another, when a receiver 
for the property was appolnted by a fédéral court in a suit to foreclose 
a mortgage thereon. The order authorized the receiver to elect withiu 
six montbs whether to afflrm, ratify, or continue any existing contracta 
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It was thought that the corporation would be able to discharge the re- 
ceivership, and complète Its buildings, and go on wlth its business, and 
efforts were made to that end, but were unsuccessful, and the work was 
not resumed. Thereafter, and about four months after the appointment 
Of the receiver, the contractor, by leave of the court, attached the prop- 
«rty, and submltted its claims for liens to the court in the recelvership 
suit. Helû, that it dld not lose Its right to liens under either contract 
by its failure to attach within the statutory 90 days, the intervention 
of the recelvership having rendered such attachments inelïective and 
unnecessary; and that the court appointlng the receiver, the applica- 
tion to it having been seasonable, was bound on équitable principles to 
préserve and protect the contractor's liens vrithout regard to proceedings 
elsewhere, having dravra to Itself the administration of the property. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

Edo E. Mercelis, for appellant. 

Charles E. Hotchkiss (John Kivel, Julien T. Davies, and Charles 
K. Allen, on the brief), for the North American Trust Company and 
receivers. 

Before COI^T and PUTNAM, Circuit Judges, and LOWELL, 
District Judge. 

PUTNAM, Circuit Judge. This case involves the construction, 
application, and effect of the Public Statutes of New Hampshire of 
1901, c. 141, §§ 10, 16, and 17, as follows : 

"Sec. 10. If a person shall by himself or others, perform labor or furnish 
luaterials to the amount of fifteen dollars or more, for erectlng, altering or 
repairing a house or other building or appurtenances, by virtue of a contract 
with the owner thereof, he shall hâve a lien thereon, and on any right of the 
owner to the lot of land on which the house, building or appurtenances stand." 

"Sec. 16. The lien created by sections 10, 11, 12, 13 and 14 of thls chapter, 
shall continue for ninety days after the services are performed or the materials 
or supplies are furnlshed, unless payment thereof is previously made, and shall 
take precedence of ail prior claims except liens on aceount of taxes. 

"Sec. 17. Any such lien may be secured by attachment of the property upon 
which it exists at any time while the lien continues, the writ and return 
thereon distinctly expressing that purpose, and such attachment shall hâve 
precedence of ail other attachments made after such lien accrued, unless 
founded on a prior lien." 

On April 20, 1903, the North American Trust Company filed in 
the Circuit Court for the District of New Hampshire against the 
White Mountain Paper Company a bill to foreclose a mortgage given 
by the paper company to the trust company, and duly recorded be- 
fore the transactions with the Commonwealth Roofing Company in- 
volved in this appeal. It is not necessary that we should under- 
take to détermine for ail purposes the full breadth of the mortgage, 
because it is not questioned that it covered the land and buildings 
in issue hère. Subséquent to the filing of the bill, though on the 
same day, the Circuit Court appointed a receiver in the way cus- 
tomary in fédéral courts in foreclosure suits. The appellees raise 
some question with référence to the extent of this order, but this is 
immaterial, because the order certaitily barred any proceeding against 
the land and buildings in any court, except after consent given by 
the chancellor in the foreclosure suit. 
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The Commonwealth Roofing Company claims liens, under the stat- 
ute which we hâve quoted, for labor and materiàls furnished in the 
construction of buildings on the mortgaged land under two contracts 
with the White Mountain Paper Company. One of thèse contracts 
had been completed on April 3, 1903 ; the other had been only par- 
tially completed when the receiver was appointed. It cannot be 
questioned that the order appointing the receiver so far put into his 
control the assets of the White Mountain Paper Company as to 
disenable it from making payments on the contracts and from pro- 
ceeding on the one which remained uncompleted. But the court, in 
the order appointing the receiver, provided that nothing contained 
therein should be construed as a ratification, affirmance, or continu- 
ance of any contract made by the paper company, unless the receiver 
should expressly elect to make such affirmance, ratification, or con- 
tinuance, and that the receiver should be entitled to six months from 
the date of the order to exercise such élection as to any contract 
which continued in effect for six months or more. This emphasized 
the fact, which is easily inferred from the record, as we will see, that 
ail parties hoped, at least for the time being, that the paper company 
would be able to adjust its affairs and résume its work. It cannot 
be questioned that under the settled rules the roofing company be- 
came entitled to treat the contract as abandoned as of the date of the 
appointment of the receiver, but, of course, entitled to delay a reason- 
able time before declaring an abandonment on its part, for the pur- 
pose of ascertaining what would ultimately be determined on as to 
the resumption of work. Florence Mining Company v. Brown, 124 
U. S. 385, 8 Sup. Ct. 531, 31 L. Ed. 484; Roehm v. Horst, 178 U. 
S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953; Jones on Liens (1888) vol. S, 
§ 1438. Moreover, the case is the usual one : a corporation, whose 
transactions are large and involved, with référence to which, on the 
appointment of a receiver, coming, as such appointments often do, 
suddenly and unexpectedly, ail parties concerned require time to as- 
certain their various positions, and to détermine whether they must 
resort to légal remédies, and, if yes, what they should be. Under 
the circumstances the roofing company cannot be charged with lâches 
according to the rules of equity, in that it did not proceed immediate- 
ly, or within the short space of 90 days named in the statute, to en- 
force its liens under either of its contracts. 

It should be observed that the statute which we hâve quoted makes 
no requirement, as do the statutes of some states, to the effect that 
giving or filing a notice is a condition précèdent to the création of a 
lien. What might be the efïect of such a requirement we hâve no 
occasion to consider. It was also determined in Pike v. Scott, 60 
N. H. 469, that the statutory lien is not so limited that, in the case 
of a continuing contract, the 90 days run de die in diem from the 
time of each item of labor or material, and that they run from the 
time the last materiàls or the last labor were furnished or done. We 
also think that we are justified by various expressions in this opinion 
and in the statute in holding that at the time the order appointing 
the receiver was made the roofing company had existing liens for 
the labor and materiàls done or furnished prior thereto under each 
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contract. Its liens were at that time not merely inchoate, but com- 
plète, and attachée! to the property in question as then existing rights. 
Section 17 provides that the lien "may be secured by attachment of 
the property on which it exists at any time vvhile the lien continues." 
Whether this word "may" is to be construed as permissive only, 
leaving open to the créditer other methods of enforcing liens, or 
whether it is absolutely restrictive, we hâve no occasion to détermine. 
The resuit of it ail is that, when the order appointing the receiver 
was entered, the roofing company had complète liens, though they 
might afterwards be lost by a failure to comply with the statute. 
We thus describe the précise nature of its liens without intending to 
express any opinion with référence to inchoate liens, as we hâve no 
occasion at présent to do so. 

On July 1, 1903, the receiver notified the roofing company that 
money could not be raised, and the plant would not be completed. 
Thereafterwards, on August 25, 1903, the roofing company petitioned 
tlie Circuit Court for, and obtained, leave to attach for the purpose 
of securing its liens under the two contracts. It also asked to be 
allowed to intervene in the foreclosure litigation so far as might be 
necessary for their protection and enforcement. Leave to attach 
having been granted, on the same day it sued out its writ and did 
attach as provided by the statute. Referring to the facts and con- 
sidérations already stated, it cannot be questioned that under the 
circumstances it exercised its option to abandon the contract witlnn 
a reasonable time in the view of the chancery courts and their rules 
as to lâches ; and the only point raade is that the statutory 90 days 
run from the 4th day of April, when the last materials and labor 
were furnished or donc, and that the statutory period is controlling, 
notwithstanding the intervening appointment of a receiver. 

Afterwards, on January, 4, 1904, pursuant to the pétition of the 
Commonwealth Roofing Company for leave to intervene to which 
we hâve already referred, it lîled an answer in the pending proceed- 
ings, claiming its liens, and praying that the Circuit Court should 
détermine the priority thereof, and for such other and further relief 
as to that court should seem just. Thereupon, in accordance with 
the usual practice under such circumstances, by which the court ap- 
pointing a receiver may assume jurisdiction to inquire about and dé- 
termine ail liens and priorities, the Circuit Court appointed a master 
to ascertain what liens, if any, existed, and the extent and amount 
thereof, and particularly to hear and détermine the material ques- 
tions raised by the roofing company. The master duly made a re- 
port, to which no exceptions were taken by any party other than 
the roofing company. Its exceptions, so far as they are substantial, 
relate to questions of law; so that, for ail further facts which we 
need, we assume those stated by the master to hâve been correctiy 
found. He gives the détails of the contracts to which we hâve al- 
ready referred. He also states the material facts in référence to the 
mortgage then in process of foreclosure. He refers to the fact 
that the work at the plant was stopped in December, 1902, on ac- 
cotmt of the weather and the incomplète condition of the building; 
also to the fact that nevertheless materials which were intended to 
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enter into the construction of the buildings, as called for by the con- 
tracts, were delivered on the premises as late as April 4, 1903. He 
States that in May negotiations were pending to such an extent that 
the prospect was that the affairs of the corporation would soon be 
adjusted, and funds provided to pay the bills and complète its mill ; 
that on June 15, 1903, the appellant learned that the parties seeking 
to put the paper company on its feet were still looking over its prop- 
erty with the expectation of going on and completing the plant, but 
that on July 1, 1903, as already stated, the receiver notified the roof- 
ing company that the necessary money could not be raised, and that 
the plant would not be completed. He ruled as a matter of law that 
it was necessary, in order to préserve the liens, that attachments 
should hâve been made within the statutory 90 days after the fur- 
nishing of the last material, which, as we hâve said, was on April 
4th; and that the appointment of the receiver did not do away with 
this necessity. 

The master then finds the amount due on the completed contract, 
and the amount remaining unpaid on the uncompleted contract at 
the time the receiver was appointed, the détails of which we need 
not State ; and he rules, in efïect, that the liens were lost. The ex- 
ceptions of the roofing company to the master's report were duly 
heard by the court and disallowed, and the report was confirmed, 
and a decree entered accordingly, whereupon this appeal was season- 
ably taken. 

In regard to the uncompleted contract, there has been some discus- 
sion before us as to the probable effect of the negotiations in enlar- 
ging, even at the common law, the statutory period, and also as to 
the question whether that period might not be held to run froni the 
time when a suit at law could hâve been commenced on the contract 
for the recovery of the amount finally to corne due thereon. Référ- 
ence has been made in this connection to Freeto v. Houghton, 58 
N. H. 100, and Kendall v. Pickard, 67 N. H. 470, 473, 32 Atl. 763, 
which contain some observations favorable to the roofing company 
in thèse particulars, although not décisive. In the view we take of 
this appeal, it is not necessary to consider thèse topics. 

We hâve already said there were existing, complète liens on April 
20, 1903, when the receiver was appointed. As we hâve further said, 
whatever may hâve been the extent of the authority given the re- 
ceiver, it expressly covered the property against which thèse liens 
are claimed; and therefore, from the time of his appointment, any 
attempt to proceed against that property for their effectuai enforce- 
ment would hâve been invalid, and a contempt of the Circuit Court, 
unless with the consent of that court. Moreover, even if that court 
had, within the statutory 90 days, given leave to proceed by a suit 
at common law, as provided by statute, it would hâve held its hand 
on the judgment thus obtained, and hâve permitted the liquidation of 
it only in such manner as it might itself direct when the judgment 
was obtained. Furthermore, as was donc in this case, notwithstand- 
ing leave had been given to attach, and either with or without such 
leave, the Circuit Court, on the application of thelienor, or on the 
application of any other party interested in the litigation, might hâve 
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proceeded to investigate and adjudicate with référence to ail the 
rights of the lienor, and to give such remedy as the equity of the 
case might advise. In other words, by appointing the receiver of the 
property upon which the lien attached, the Circuit Court assumed the 
control thereof and of the lienor, and stood in its path; and, having 
assumed such control, it also, on settled principles, assumed the ob- 
ligation to do equity, and to protect the lienor so far as it had any 
just rights in the premises. Therefore, on the broàd rules of equity, 
the chancellor, having thus interposed his authority, was bound, on 
the appHcation of the lienor, as on the applications of other parties 
in interest, to consider the question of its rights, and to préserve the 
same, without regard to proceedings elsewhere, which the court 
might or might not approve, and without regard to any formalities, 
required by statute or the common law, subséquent to the order ap- 
pointing tire receiver, which also it might or might not permit. It 
is in conséquence of this that we fînd in the authorities such gênerai 
expressions as the following: 

"The appointment of a receiver does not divest the property of prlor exist- 
ing liens, but afCects them only in the manner and time of their enforcement" 
"While the property is iu the possession of the receiver, the right to enforce 
the lien Is suspended, because the property Is In the custody and control of 
the court." Beach on Receivers (2d Ed. 1897) 194. 

"Wlierever property subject to a lien has been brought wlthin the domain 
of a court of equity, and a receiver of that property is appointed, whatever 
rents and profits the receiver gets Into his hands will be dedlcated, along 
with the corpus of the fund, to the satisfaction of the lien, after paying taxes, 
Interest, and the llke burdens." Id. 318. 

In considering thèse broad propositions, we pass by the class of 
cases where an appointment constituted nominally a receivership, 
but really a trusteeship for winding up the assets of a corporation, 
partnership, or joint-stock company, so that, necessarily, the court 
must dispose of ail the assets, and marshal them according to ex- 
isting liens, and where, moreover, rulings were specifîcally made in 
view of that fact. We, however, fînd support for our positions in 
an opinion rendered in behalf of the Suprême Court, which evidently 
has relation to receivers for whatever purpose appointed. In Davis 
V. Gray, 16 Wall. 203, 217, 218, 21 L. Ed. 447, Mr. Justice Swayne, 
speaking in behalf of the court regarding a receiver, says : 

"The court wlll not allow Mm to be sued touching the property in his charge, 
nor for any malfeasance as to parties, or others, without Its consent; nor 
will It permit his possession to be disturbed by force, nor violence to be ofïered 
to his person whIle In the discharge of his oflScial dutles." 

He also says that the receiver is "required to take possession of 
property as directed, because it is deemed more for the interests of 
justice that he should do so than that the property should be in the 
possession of either of the parties to the litigation" ; and that "he is 
not appointed for the benefit of either of the parties, but of ail con- 
cerned." Again, he observes: 

"A receiver Is appointed upon a prlnclple of justice for the beneflt of ail 
eoncerned. Every kind of property of such a nature that, if légal, it might 
be taken in exécution, may, if équitable, be put into his possession. Hence 
the appointment has been said to be an équitable exécution." 
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In the présent case, notwithstanding leave had been given to pro- 
ceed by writ of attachment, the Circuit Court, as we hâve already 
said, properly took jurisdiction of, and passed upon, the claims of 
the appellant. How can it be deemed necessary that, in order that 
a lien existing vvhen a receiver is appointed should be satisfied, pro- 
ceedings should be taken by writ of attachment, when, after ail, the 
court which appoints the receiver has the power to treat such pro- 
ceedings as futile? This question is answered by the broad rule 
which we hâve stated. The just conclusion is that, when a receiver 
of spécifie property has been appointed by a court having compétent 
jurisdiction, the status of the property and ail interests are preserved 
as of the date of the appointment, subject to a disposition of ail the 
same by the chancellor on due and seasonable application in référence 
thereto. Mr. Justice Swayne's expression to the effect that such an 
appointment has been said to be an équitable exécution is of peculiar 
force in this respect. 

It is to be observed at this point, however, that our propositions 
do not go to the extent of maintaining that a court which has ap- 
pointed a merely interlocutory receiver, as was the case hère, is al- 
ways required to adjudicate finally questions of liens, and provide for 
their satisfaction. This, in view of the interlocutory nature of the 
proceedings, the court may or may not do, according to the equities 
and necessities of the case; but, in the event the receiver is dis- 
charged, or in the event of other contingencies which render it suit- 
able that the court should not go through to the conclusion, it is 
bound in some way, on due application, to préserve the essential 
rights of the parties as they existed when the receiver was appointed. 

It is also to be observed that, while it follows from what we hâve 
said that the action of the. chancellor in regard to rights existing at 
the time a receiver is appointed, including statutory liens, is not 
positively restricted by any spécifie provisions of the common law or 
the statutes with référence to methods and times of procédure, yet 
in this as in ail other matters he must regard the rules of lâches pe- 
culiar to equity. Unless protected by some gênerai or spécial order 
made in discharging property from the custody of receivers, liens and 
other privilèges may then be lost. Also, while the property remains 
under the control of the chancellor, unless relief is prayed for prompt- 
ly, the progress of the estate may hâve so developed that an équit- 
able estoppel will hâve arisen. But in the présent case, under the 
circumstances we hâve explained, no claim can be made that any 
party has sufïered by the delay, or that there was any delay as to 
either contract which was unreasonable. Therefore we conclude that 
under ail the circumstances relief should hâve been granted to the 
Commonwealth Roofing Company, and that, as to this, the essential 
circumstances as to both contracta are the same. 

Varions incidental questions, however, arise, which are reserved 
for further considération by the Circuit Court, and are not to be re- 
garded as prejudiced by our Judgment on this appeal. Among 
thèse is the efïect of the provision of the uncompleted contract with 
référence to payment in bonds of a percentage of the amount com- 
ing due under it, if there is such a provision. Also, there may arise 
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a question whether either lien is in gross against ail the buildings 
referred to in the record, or whether the amounts owing for supplies 
and labor are to be distributed in due proportion among them, and, 
if yes, on what rules, or in what method. Also, there stands for con- 
sidération the peculiar phraseology of the New Hampshire statute, 
found in the tenth section thereof, which may, perhaps, be so con- 
strued as to give the Commonwealth Roofîng Company liens on only 
the right of rédemption of the White Mountain Paper Company as 
to the mère land, but to give it liens superior to the mortgage on 
some or ail of the buildings. Also, ail .questions of interest and 
costs, and of the methods of procédure to be adopted by the chan- 
cellor to enforce the liens, remain to be disposed of. On ail thèse 
we express no opinion, our conclusion being limited to the single 
point that the liens hâve not been lost, but should be enforced by 
the Circuit Court, notwithstanding any lack of compliance with the 
statute with référence to the time or method of procédure. 

We should, perhaps, observe, in conclusion, that décisions hâve 
been pressed on our considération, pro and con, which arose in con- 
nection with proceedings under the bankruptcy statutes of the United 
States. Thèse décisions are conflicting, and not authoritative for 
Courts of Appeals. They cannot stand in the way of the funda- 
mental rules of equity which we hâve stated. Moreover, there may 
be a broad distinction arising out of the fact that, while property 
in the hands of a receiver is in custodia legis, the same is not or- 
dinarily true in a proper sensé with référence to the assets of a bank- 
rupt estate. As to such assets, the ordinary rights of litigation are 
usually preserved, and parties having claims of any kind may govern 
themselves accordingly. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
our opinion passed down this day, and neither party recovers costs 
of appeal. 



STANDIFORD et ux. v. THOMPSON. 
(Circuit Court of Appeals, Fourth Circuit February 21, 1905.) 

No. 549. 

1, Vendob and Puechaseb— Construction of Insthument— Contbact op 

Sale ob Option. 

Where an Instrument purportlng by Its terms to be a coutract for the 
sale of the coal underlying certain land was signed only liy the. owner 
of the land, and was thereafter referred to In ail communications be- 
tween the parties and In assignments of the Instrument, and treated by 
ail parties connected with the matter. as an option only, it will be so 
construed. 

2. Specific PEBroRMANCB— Contbact Enfobceablb— Option to Purchase 

Coal Lands. 

Défendant, who was the owner of land underlald with coal, executed 
a paper by whieh he agreed to sell the coal to one R. It provided that 
uniess a flrst payment should be made by a date named, or as soon there- 
after as the tîtle should be examined and accepted, the agreement should 
be eonsidered as rescinded. R. was aeting as a broker in obtaiuing op- 
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tlons for a conipany which sent défendant a wrltten acceptance of the 
option, but did not make any payment at the time stipulated, nor when 
the abstract had been approved, and subseo[uently became insolvent and 
abandoned the purchasei About 18 months after the agreement, R. ob- 
tained an extension agreement signed by hlrnself and défendant, but not 
nnder seal, by whIch the tlme was extended to a day fixed, and R. 
agreed that, if payment was not made by such time, he would surrender 
the "option" and ail other papers. Such payment was not made, but 
several months thereafter R. transferred hls rights to complainant, who 
demanded a conveyance, which was refused. Held, that the agreement 
was merely an option, and time was of its essence, not only by its terms, 
but in View of the nature of the property, and that, under the facts 
shown, a court of equity would not decree ita spécifie performance by 
défendant after the property had increased in value. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Wheeling. 

Nelson C. Hubbard (Hubbard & Hubbard and W. A. Hook, on the 
brief), for appellants. 
William H. Hearne, for appellee. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and WAD- 
DILL, District Judges. 

BRAWLEY, District Judge. This is an appeal from the Circuit 
Court of the United States for the Northern District of West Virginia, 
from an order and decree in a cause wherein the above-named appel- 
lants were défendants, and appellee plaintiflf, in which the court ad- 
judged "that the plaintiff Josiah V. Thompson is entitled to the spé- 
cifie performance of a contract dated the llth day of January, 1900, 
for the sale of certain coal underlying the lands of said John Standi- 
ford, in the bill and proceedings mentioned, which contract was made 
by the said John Standiford to C. V. Riley, and by the said C. V. Riley 
transferred and assigned to the plaintiff herein." 

Standiford and his wife, who will be hereafter referred to as the de- 
fendants, owned in fee simple a tract of land situated in Marshall 
county, W. Va., containing about 253 acres, underlaid with bituminous 
coal; and on January 11, 1900, he entered into an agreement with C. 
V. Riley whereby he agreed to sell and convey to said Riley, his heirs 
and assigns, ail the underlying coal in and under the tract of land there- 
in described, for which Riley agreed to pay $13 per acre for each and 
every acre, as follows : 25 per cent, in cash, and balance in three equal 
annual payments. He further agreed to furnish a complète abstract 
of title, and a gênerai warranty deed, clear of ail incumbrances, when 
the first payment was made, and the other secured by mortgage. The 
concluding words of this agreement are: 

"It Is expreasly understood and agreed that If the flrst payment aforesaid 
Is not made on or before the first day of October, 1900, or as soon thereafter 
as the title shall be examined and accepted by the party of the second part 
[Riley] or his heirs or assigns, this agreement shall be considered as rescind- 
ed and no party shall be bound thereby." 

Standiford was a farmer residing in that county, and it appears that 
C. V. Riley was by occupation a farmer, but engaged also in the coal 
business and the selling of coal lands; and it appears that he and one 
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McCombs were engaged in getting options upon coal lands in that sec- 
tion, in the interest of the Viola Coal Company, and that he obtaiiied 
options on about 34 tracts of land for that purpose. On September 25, 
1900, the Viola Coal Company sent to Standiford a written acceptance, 
service of which was acknowledged on that day, of which the following 
is a copy : 

"We Lereby accept under an agreement made for our beneflt the option 
granted by you to C. V. Rlley on the llth day of January, 1900, of ail the 
coal underlylng your property, sald to contaln 253 acres, the same as set forth 
in the option above mentioned. Our corps of engineers will survey your 
property to ascertain the acreage, and we wlU at once inform you as to the 
resuit and furnish a plat of the same, by which you can ascertain the accu- 
racy and correctness of the survey. You will please prépare an abstract of 
your title that the same may be examlned and approved by our attorneys." 

Standiford furnished an abstract of his title to the firm of Riley & 
Ritz, of which firm T. S. Riley, a brother of C. V. Riley, was a part- 
ner. 

The Viola Coal Company wâs a corporation of $50,000 capital, 
of which $5,000 was paid in, and it contemplated the building of a rail- 
road through thèse lands, but nothing seems to hâve been donc in fur- 
therance of this purpose. It was stated at the hearing that it was in- 
solvent, and the bill of complaint charges that "the said Viola Coal 
Company, for some cause or reasori unknown to your orator, did wholly 
fail to complète and carry out its said contract for the purchase of the 
said coal and coal rights and privilèges made with the said C. V. Riley 
as aforesaid" ; and there was a meeting of the farmers who had given 
options to Riley about thé middle of June, 1901, at which Riley was 
présent. One of the parties at the meeting says : 

"The meeting was called to consider what they would do. Mr. Riley had 
promised them their money, you know; and they wanted to see whether 
the Viola Coal Company was gone, and what had beeome of them. Riley 
had this extension paper, and he read that ; and then he stated that he 
would glve the farmers their money against the ist of October, or surrender' 
the paper, as free as he would set down and eat a meal." 

The extension paper referred to is as follows : 

"This agreement made this 26 day of June, A. D., 1901, between C. V. 
Riley of the flrst part and the undérsigned parties who heretofore gave op- 
tions on their coal to the flrst party of the second part: whereas, the flrst 
party now holds options upon the coal of the second parties, and under said 
options surveys hâve been made of what is known as the Viola Block, In 
Webster and Sand Hill Districts, and the said flrst party desiring further 
time to complète the sale of said block ; it Is, theref ore, agreed between 
the flrst and second parties héreto that in considération of the second parties 
extending the tlmé untll the flrst day of October, 1901, the flrst party agrées 
that if he or his assignées are not ready to niake payment as provided by 
the options on the last mentioned date, that he will surrender to the second 
parties said options, and ail papers in his possession connected therewith, 
and release the second parties from ail clalm and damages by reason of such 
options." 

This paper waS signed by C. V. Riley and by John Standiford and 
seven or eight others. Whep the Ist of October had passed, and Riley 
had failed to carry out his agreement, or surrendered the options as 
agreed, other meetings of the farmers interested were held, at one of 
which a committee was appointed to consult a lawyer as to whether 
135 F.— 63 
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they were stîll bound ,by their agreements ; and this Gommittee consulted 
Mr. Holt, an aitorijey pf Moundsville, who, in a written opinion, ad- 
vised them tha.t the options had expired. Some time during the au- 
tumn, T. S. Riley, the brother pf C. V. Riley, aridattorney forhim 
,a,nd McCombs, had negotiations with the plaintifï, who resided at 
Uniontown, Pa. ; and on September 37th plaintiiï agreed, in a message 
pver the telephçne, to take sorrie„of the tracts of lai;id on which thèse 
parties had options, leaving put about 1,000 or 1,500 a.cres of the lands 
lying on the south, which did not boundon his lands. Thèse negotia- 
tions cûlminated in a wrîtten a;gTeerhènt of date February 14, 1903, ac- 
cepted by p'iaintiïï February 31, .Î902, whereby hë agreed tC| accept the 
coal on a'subjoined list, aggrégating sonjething over 3,000 aqres ; "set- 
tlements and payrhents to coriimence ■ in June,. 1902.'f Standiford's 
name appears last on this l;ist, but the list did not embrace all-tlie tracts 
on which Riley and Mc(ïbhlbÇ.'ïiad o'ptioiis"; tli'erë beitig, às stated 
àbove, about 1,000 dr 1,500 acres whicli he dèclined to take. Ànother 
rnçetingof the farmers was held Noyember llth, at which J. M. Ritz, 
the law partner of jT., &. Riley, and representing Thonipson, the pur- 
chaser, was présent. . ! • , : 

One pf thç. witneSses who attehded this meeting, testifies. that R,itz 
"went on to tell them that thç. ç^Sl was Sold,; and wahfed thé people 
to waît lor a, test well, apd statéd that the .coal was sold subjèct to the 
test; and we people wo^xld tàlkin ârtdinterrUpt him,,you know, about 
telUtig hiiii 'that çoal waâ hot sold at ail, and- then'hë' wbuld "go ahead 
and sày, 'Qh, yes, it'wâs, so|d;"âhd h.é Says,''If it did not prove satis- 
factôryiwe.ain't goirig fCi'ask thé partj^tû take the coal;' " and again 
hésaid'that'he had "sold 'the coal,^.woyided ' the tëSt well,' proved out 
satisfactory, 'and, if it did not,' he sâicî, 'I à'in't goihg to ask the man to 
take'it.'," '"ï^hîs same.,witness, -«tho ■#^'soiie',;of.:thè parties who had 
given an option to Riley,. says thâ't'sîiortTy thereafter he went to Hearn, 
the attorney. for Thompson,' earrying with him his abstract of title and 
deed, and inquired if Thdmpson was going to take his coal. Hearn 
told him that his name waS riot on the' list, but pérhaps he might hear 
from him later; and it 'àppearajfrora the testimony thàt Hearn, as 
Thompson's- attorney, had begun-some time about the end of October 
to pay for some of the lands which Thompson had agreed to buy. The 
test well Was drilled and completed some, time iii January, and, as al- 
ready stated/ Thompson on Febtuary 3l, 1902,, agreed with McCombs 
and Riley to accept the coal eovered by their options, the list pf which 
was attached to the agteement. Mearitime Standiford, acting on the 
advice of the lawyer.cohSulted by'^the comrnitteefâbove referred to, and 
believing hiffisèlf free'td do soj gave an option oh his coal in his coal 
lands to W. H. Hook, January 8, 1902, at $15 per acre ; and on March 
8, 1903, C. V. Riley sent a notice to Standiford to présent his abstract 
and deed to W; H: Heârne, Esq., àttofiiey for J. V. Thdtnpson, at his 
office, at Wheeling, W. Va., as soon as convenient, so that they can be 
exartiinedand passed upon hy him, and thàt his coal' would be "taken 
up and paid for under thé terftis of your option to me dated llth day of 
January, 1900, and extension thereof." r< Thé record shows, that on Sep- 
tember; 38, 1900, there was "an agreement between Charles V. Rilev 
and Edgar A. Holmes, acting for and in behalf of the Viola Coal Corn- 
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pany," reciting that Riléy being the "owner of certain options ag- 
gregating about 2,800 acres in coal lands," etc., "and is désirons of 
selling the same to the Viola Coal Company, Holmes, acting in behalf 
of that Company, engages to purchase the same at a fixed price of $15.00 
per acre." It further shows that on October 9, 1901, the Viola Coal 
Company disclaims and renounces any and ail interest in and claim to 
the coal piroperties or options referred to in the list annexed, and trans- 
fers and assigns unto Charles V. Riley ail right, title, and interest in and 
to said property and options. This assignment is signed, "Viola Coal 
Company, Floyd K. Smith, Secretary." It has not the seal of the 
Company, and there is nothing in the record showing that Smith was 
secretary. Ail of thèse agreements, with the agreement of January 
11, 1900, and that of June 26, 1901, are indorsed, "For value received, 
I hereby transfer and assign the within agreement [or contract] to J. 
V. Thompson. [Signed] C. V. Riley," no date appearing on the as- 
signments. 

The only other paper in the record that seems to be necessary to a 
full understanding of the facts in the cause is the letter which appears 
to hâve been sent from the law office of T. S. Riley, Wheeling, W. Va., 
April 30, 1901, addressed to John Standiford, and signed by J. M. 
Ritz, which says : "Dear Sir : Your abstract has been finished and 
is now ready for the typewriter. I hâve gone back with the title to the 
patent or Commonwealth. Very truly yours." 

The main question to be determined is the nature of the agreement 
of January 11, 1900. This agreement, although in its récitals pro- 
fessing to be bipartite, is signed only by Standiford. Riley, the party 
to whom it was given, calls it an "option," and the paper in évidence 
is indorsed, "Coal option," and ail through his testimony in the cause 
it is referred to as an option. In the agreement between Riley and 
Holmes, acting for the Viola Coal Company, it is called an "option," 
and the Viola Coal Company, in its notice to Standiford of date Sep- 
tember 25, 1900, says : " We hereby accept under an agreement made 
for our benefit the option granted by you to C. V. Riley on the llth 
day of January, 1900," etc. The agreement of June 26, 1901, between 
Riley, Standiford, and others, refers to this and like papers as options ; 
and in his letter to Standiford of March 8, 1902, which is the first and 
only written notice of the sale to Thompson, Riley speaks of it as "your 
option to me dated on the llth day of January, 1900." Ail the wit- 
nesses, including T. S. Riley, the lawyer, and his partner, Ritz, and W. 
H. Hearne, the counsel for the appellee, refer to this and like papers as 
options. The agreement between McCombs and Riley of February 14, 
1902, which is a part of plaintiff's chain of title, assigns "the options 
covering the coal land," and Standiford's name appears on the "list 
of options," which was a part of that agreement. 

Although the rule undoubtedly is that an instrument in writing 
must be construed according to its terms, and not by what people 
call it, the contemporaneous interprétation, and the practical con- 
struction put upon its language by both parties and by ail persons 
famihar with the subject-matter, should be considered in solving any 
doubts which may arise in construing the words in which the parties 
hâve attempted to clothe their intentions; and there is no doubt 
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whatever, from the testimony, that Standiford intended to gîve Riley 
an option upon his coal lands, and nothii^g more. An option has 
been defined to be "an unaccepted offer to sell." Iti transfers no 
title or right in rem, but créâtes a right in personam, and that rigllt 
is to accept or reject a présent ofifer wjthin a limited or reasonable 
time in the future. It is a contifiuing offer until the expiration of 
the tinie limited, and we are of; opinion that, in the circumstances 
proved ,'m this case, it was Standifçrd's intention to confer upon 
Riley an agency for the sale of the lands mentioned, at a named priée, 
for a named period, and it was expressly agreed that the fîrst pay- 
ment was to be made on or before October 1, 1900, "or as soon there- 
after as the title shall be examined and accepted." This last clause 
undoubtedly gave Riley some time after October 1, 1900, for the ex- 
amination of the title, and to that extent is somewhat indefinite, but 
the time to be given for that purpOse should be çonstrued to be a 
reasonable time ; and it appears from the testimony that Standiford 
did furnish to Riley's attorneys ail the papers necessary for the 
préparation of an abstract of title, and by the letter of April 30, 1901, 
it further appears that the attorneys had fînished the abstract before 
that date, and had gone back with the title to the patent or Common- 
wealth, and no fault or question was made as to the title. When, 
therefore, the Viola Coal Company, in whose interest the option was 
taken, on September 25, 1901, five days before the expiration of the 
time limited, gave notice to Standiford that they accepted the terms 
proposed, they did not perfect any title simply by exercising their 
right of açceptance, but the same should hâve been fuUy completed 
by payment within the time limited, or a reasonable time thereafter. 
But it is contended that this paper of January llth was not an option, 
but an agreçment of sale. How did Riley regard it ? There can be 
no sale without a purchaser, and Riley surely did not regard himself 
as a purchaser, nor did he so regairdthe Viola Coal Company, to 
whom he assigned aîl of his rights under the agreement, for we find 
that in June following, apparently upon the assumption that the Viola 
Company was insolvent and had no intention of completing the trans- 
action, Riley obtains from Standiford the agreement of June 2Q, 
1901, for the avowed purpose of getting "further time to complète 
the sale of said block." His whole attitude is that of a broker, who, 
for the purpose of making commissions for himself, obtains an option 
for a limited period of thèse coal lands, which he expects to sell to 
the Viola Coal Company. When the time fixed in the option had 
expired, and the Viola Company had lost or abandoned any rights 
which it could claim under the agreement of January llth, Riley, stil! 
désirons of ma,king his commissions, obtains from Standiford another 
option, and straightway seeks to find another purchaser. The sec- 
ond option differs from the fîrst, in this : That by its terms the time 
in which to complète the sale is limited to October 1, 1901, and, in 
considération of such extension, he çxpressly agrées that, if he or 
his assignées are not ready to make çayment on the last-mentioned 
date, he will surrender ail the papers. in his possession. There is no 
provision in the second option for any time after October Ist for the 
examination of the, titles — ^partly, it may be assumed, because the 
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owners of the land, who had been waiting about 18 months to sell 
their coal, were not willing to continue indefinitely to allow the cloud 
to hang over their titles, and partly because there was no longer any 
question as to Standiford's title, for it had aiready been examined and 
approved, and was then in the possession of Riley's brother and coun- 
sel, who was présent when the agreement of June 36, 1901, was made. 
The only view upon which plaintifï's cause can be sustained is 
that the agreement of January 11, 1900, was not an option, but a 
contract for the sale of the land upon a condition subséquent, vesting 
a title in the land at once in the purchaser, subject to be defeated on 
the nonpayment of the money upon the day specified. Could Riley 
be held as a purchaser under such agreement? Clearly not, for he 
did not sign it, and there was no time from the beginning of thèse 
transactions to the end when Standiford could hâve compelled him 
to take the land. The doctrine of the spécifie performance of con- 
tracts for the sale of lands mainly dépends upon the principle that, 
when such agreement is made, the purchaser becomes the équitable 
owner, and a trust is impressed upon the légal estate for his benefît. 
The bénéficiai and substantial ownership of the estate is in the ven- 
dee, and the équitable ownership of the purchase fund is in the 
vendor. Equity will therefore enforce the performance of such a 
contract properly concluded between the parties, if, for sufïicient rea- 
sons, one of the parties fails to keep the exact date assigned by the 
contract for its completion, if it can do justice between them, and 
there is nothing in the express stipulations, or in the nature of the 
property, or in the surrounding circumstances, which indicates that 
time was not regarded by the parties as a material élément, and the 
payment of interest on the deferred payment would be fuU com- 
pensation to the vendor for the delay. The ground of relief is that 
the équitable title being in the vendee, liable to be defeated by fail- 
ure to comply with a nonessential part of the agreement, equity, 
which abhors penalties and forfeitures, will in any proper case grant 
relief where the party asking it has lost his right to a légal remedy 
by omission to comply with the provisions in respect to the time of 
performance. In such cases, and in such cases only, can it be prop- 
erly said that equity does not regard time as of the essence of a con- 
tract; but in equity, as at law, the intention of the parties should 
govern, and if it plainly appears that it was the intention of the par- 
ties that no rights should vest until some act was done, and the time 
for the doing of the prescribed act is defînitely specified, a court of 
equity has no pôwer to make a new contract for the parties, and to 
confer upon one of them rights which by the terms of the contract 
did not exist. It cannot disregard the intention of the parties where 
it is embodied in an express stipulation, and especially is this true 
where the essential élément of time inheres in the nature of the 
subiect-matter. As was said by Justice Story in Taylor v. Long- 
worth, 14 Pet. 173, 10 L. Ed. 405 — a case where spécifie performance 
was decreed : 

"There Is no doubt that time may be of the essence of a contract for the 
sale of property. It may be made so by the express stipulation of the par- 
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ties, or it may arise by implication from the very nature of the property, or 
the avowed objects of tlie seller or purehaser." 

If the subject of the contract is one likely to be of greater or 
less value, according to the effluxion of time, and a definite time is 
fîxed therein for its performance, there is a necessary implication 
that time was of the essence of the contract relating to it. As said 
by the court in Waterman v. Banks, 144 U. S. 403, 13 Sup. Ct. 646, 
36 L. Ed. 479 : 

"Tliis principle Is peculiarly applicable wbere the property is of such 
character that It will likely undergo sudden, fréquent, or great fluctuations 
in value. In respect to minerai property, it bas been said that it requires, 
and of ail properties, perhaps, the most requires, the parties interested in 
it to be vigilant and active In asserting their rights." 

Pomeroy on Spécifie Performance of Contracts, § 387, states the 
principle thus : 

"In respect to unilatéral contracts there Is some discrepancy among the 
authoritles. One group of décisions holds that, with respect to theni, time Is, 
.md necessarily must be, essential, In the strict sensé of the tenu, whlle an- 
other group holds that time is merely material, and not essential. This 
eonflict inay perhaps be reconciled by a suggestion drawn from the form and 
provisions of the contracts themselves. Where the contract Is really an olïer 
on one side, with a provision that this offer must be assented to and accepted, 
when a mère acceptance Is contemplated, or paymeut must be niade, w^hen 
payment was the act of acceptance contemplated, at or before a specifled day, 
tlien, of cotirse, the act of assent or of payment must be done within the pre- 
scribed time; and time is, from the very form of the contract. essential. 
If, therefore, a vendor agrées to convey if payment be made at or before the 
given date, or If an option is given which is to be accepted by payment within 
a given time, then the time of the payment Is certainly essential. In fact, 
liayment Is a condition précèdent to the vesting of any right in the vendee." 

And after a review of the authorities pro and con, from ail of which 
it appears that the subject-matter of the contract is always côrisidered 
a material circumstance in construing it, he says, in section 390 : 

"It Is now thoroughly establlshed that the intention of the parties must 
govern, and, If the Intention clearly and unequivocally appears from the con- 
tract by means of some express stipulation that time shall be essential, then 
the time of eompletion or of performance, or of complylng with the terms, 
will be regarded as essential in equity, as much as at law. No particular 
form of stipulation is necessary, but any clause will hâve the efïect which 
clearly and absolutely provides that the contract Is to be void if the fulfillment 
is not within the time pr«scribed." 

In Richardson v. Hardwick, 106 U. S. 354, 27 L. Ed. 145, the court, 
in construing a case where a spécifie performance was refused, says: 

"The written contract gives him the privilège, or as counsel call It, an 
'option,' to become equally interested In the lands by paying one-half the pur- 
chase money, etc., within two years after its date. The contract of îtself 
did not vest hlm with any Interest or estate In the lands. It merely poiuted 
out the mode In which he might acquire interest, naniely, by paying a certain 
sum of money before a certain time. He dld not pay the money within the 
time limlted by the contract. * * • It Is clear from the terms of the 
contract that Richardson was not bouhd by It. fïe did not agrée to pur- 
ehase any share In the lands, or to pay Hardwiclî any money. The contract 
gave Hardwick no cause of action against Richardson. The latter was not 
bound to become Interested in the lands, or to pay any money thereon. unless 
he chose to do so. In suits upon unilatéral contracts, it is only where the 
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défendant has had the beneflt of the considération for wliich he bargained tbat 
he can be held bound." 

Hère we are asked to enforce a contract relating tocoal, which in its 
nature was subject to great changes and fluctuations in value. No fault 
or lâches is imputable to the défendant, for he did ail that was reqUired 
by the terms of the agreement, in furnishing to Riley's attorneys an ab- 
stract of title. After waiting about 18 months he gave to Riley, with- 
out considération (for the second extension is not under seal, which 
might import considération), an extension of time to October 1, 1901, 
upon Riley's express agreement to surrender ail papers, etc., if the first 
payment was not made by that date. He then finds that Riley is ne- 
gotiating; with a new purchaser, the plaintiff herein, whose attorney 
appears at a meeting of farmers who had given like options, and informs 
them that this contemplated purchaser intends sinking a test well, and, 
if he finds it satisfactory he will take the lands, otherwise not. This 
is a condition not referred to or hinted at in the figreement of January 
11, 1900. Standiford thus rernains in a condition pi doubt and uncer- 
tainty for a long period of time. He has.no contfact which he can en- 
force against anybody. The Viola Company, the only party that was 
ever in any way bound to him, had abandoned ail claims; having, as 
stated in the bill of cotnplaint, "wholly failed to perform its contract.'' 
It was defunct, and Riley, who had represented it in taking the option 
of June, 1901, had so far supplanted the former agreement that no ac- 
ceptance under the former by the Viola , Company could, operate to af- 
fect the like,; option as bçtween Standiford and Riley. Riley con- 
fessedly v/as not bound. He had never agreed to purchase for himself. 
He was a mère broker, having no title in himself to thèse lands, but was 
endeavoring to find a purchaser and thereby secure his commissions. 
In thèse circumstances, the défendant and others in like plight took 
légal advice, and, being assured that he was free ftom any obligation, 
had bargained to sell to another. Happily for him, the delay on the 
part of Riley to fînd a purchaser who would comply with the terms of 
the agreement has turned to his advantage, for the price of coal lands 
was enhanced. Had it been otherwise, and the value had diminished, 
as it was liable to do, does any one believe that plaintiff would bave 
sought to enforce spécifie performance? A contract which binds one 
party for an indefinite period of time, leaving the other party entirely 
free, is lacking in mutuality. If there was a completed contract, found- 
ed upon sufficient considération, the doctrine of mutuality might be ig- 
nored, but hère there is no contract which Standiford could hâve en- 
forced against Riley. The only party who ever became bound was 
the Viola Copipany, which, by its acceptance of the option September 
25, 1900, could hâve compelled Standiford to carry out his agreement 
if it had proffered payment within a reasonable time; but the time 
fixed in the agreement for payment being October 1, 1900, or as soon 
thereafter as the titles shall be examined and acceptée! , any delay on its 
part in making payment after Standiford had furnished his abstract 
would be unreasonable, and. the testimony shows that Standiford fur- 
nished his abstract and the title was examined early in the year 1900, 
By that time it was apparent that, by reason of insolvency or otherwise, 
the Viola Company had abandoned ail interest in the coal lands. 
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Neither Rîley nor his assignée, the plaintiff hère, ever undertook to 
assume the obHgatioii which was upon the Viola Company by rea- 
son of its acceptance ; and both Riley and the Viola Company, for whose 
benefit the agreement was obtained, gave to it the name and character of 
an option, which required acceptance to make it a completed contract. 
Neither of them considered it a purchase agreement which would be 
complète without acceptance. If there is any équitable estate growing 
out of the agreement, it would be in the Viola Company ; and, if such 
estate is not altogether forfeited and abandoned by reason of its failure 
for more than a year, without explanation or excuse, to pay for the 
lands as it agreed to do, it is doubtful whether the paper purporting 
to be signed by the secretary of the Viola Company in October, 1901, 
could be considered an instrument which would divest its title, for this 
paper has not attached to it the seal of the company, and there is no 
évidence that the company authorized itj but, inasmuch as there is 
nothing in the decree below which indicates that the judgment appealed 
f rom is predicated upon any title derived f rom the Viola Company, that 
question need not be further considered. 

We are of opinion that the agreement of January 11, 1900, was con- 
sidered by ail the parties to it as an option, and nothing more ; that to 
interpret it as an agreement of sale to Riley, which vested an équitable 
title in him, would be to make a contract which the parties themselves 
did not make ; that there was not that meeting of minds which must lie 
at the base of every enforceable contract. The judgment of the court 
below, therefore, is reversed, and the cause remanded, with instructions 
to dismiss the bill. 

Reversed. 



In re PliYMOUTH CORDAGE CO. et al. 

(Circuit Court of Appeals, Blghth Circuit March 7, 1905.) 

No. 40. 

1. Bankbuptcy— Pleading^-Jtjrisdictionai, Avebments Ambndable. 

Tlie fédéral courts hâve power to permit amendments of pleadlngs by 
the Insertion or correction of jurlsdictional as well as other averments. 

2. Same— Pleading — Avebmenx of Less than Twelve Ceeditoes not Jueis- 

dictional. 

Where a single créditer files a pétition for an adjudication in bank- 
ruptcy, the averment that ail the creditors of the alleged bankrupt are 
less than 12 in number does not condition the jurisdiction of the court 

3. Same — Pleading — ^Amendaient. 

A pétition in bankruptcy may be amended by the insertion of averments 
that the alleged bankrupt is not a wage-earner or f armer, and that ail his 
creditors are less than 12 in number. 

4 Same— Peactice— Absence op Duplicate Pétition Waived bt Ansvstee. 
The objection that a, petitioner in bankruptcy failed to flle a. duplicate 
of his pétition is waived by an answer by the bankrupt within four months 
of the alleged acts of bankruptcy without presenting the objection. 
5. Same— Peactice— JoiNDEE of Ceeditoes. 

Creditors may join in a pétition in bankruptcy at any tlme before the 
décision of the issue of bankruptcy, and be counted to make up the requi- 
site number of creditors and amount of claims. 

[Ed. Note.— For cases in point, see vol. 6, Cent Dig. Bankruptcy, § 104.] 
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6. Same— Peactice— Time of Adjudication Timb to Test Sufuiciency of 

Petitioning Ceeditors. 

The time of the adjudication in bankruptcy, and not the time of the 
Institution of proceedings in bankruptcy, is the time to test the sufficiency 
of the number of the petitioning ereclitol-s and of the amount of thoir 
elaims to warrant the ad.nidication. 

7. Same— Practice— Notice to Credttohs of Peoposed Dismissal Essestial. 

Notice to the creditors of the banltrupt of a proposed dismissal of the 
proceedings is indispensable, and an order of dismissal without notice is 
erroneous. 
(Syllabus by the Court.) 

On Pétition for Review. 

This is a pétition to superintend and revise In matter of law the proceeding 
of the District Court of the Second Judicial District of the territory of Okla- 
homa in the county of Kingflsher upon a pétition of the Plymouth Cordage 
Company, a corporation, for an adjudication that its debtor, j. A. Smith, was 
a bankrupt The pétition for review was met in this court by a demurrer, 
so that ail of Its averments are admitted. They disclose thèse facts: The 
Plymouth Cordage Company had a provable elaim agalnst J. A. Smith for 
$4,430.25, and on October 31,' 1801, it flled a pétition in bankruptcy in the 
court below, in which it set forth this fact, the fact that Smith was insolvent, 
and that he had committed acts of bankruptcy within four months preceding 
the filing of the pétition, and in whieh it prayed for an adjudication that he 
was a bankrupt. On November 12, 1901, Smith flled an ansvver, in which 
he denied that he had committed any of the acts of bankruptcy set forth 
in the pétition, or that he was insolvent. His answer contained no other 
averment or déniai. On January 30, 1902, other creditors of Smith flled a 
pétition in the same court, in which they set forth the same acts of bank- 
ruptcy. and prayed that they might he permitted to join with the cordage 
Company, and that a subpœna might be Issued to Smith, and that he might 
be adjudged a bankrupt. On May 12, 1902, the court dismissed this pétition 
on the ground that it was not properly verlfled, with leave to amend, and 
three of the petitioners made the requisite amendments on May 16, 1902. On 
the same day they made a motion to be permitted to join In the pétition of 
the cordage company. On June 0, 1002, Smith flled an amended and supple- 
mental answer, wherein he denied the acts of bankruptcy charged against 
him, and alleged that the original pétition for bankruptcy was insufficient 
because it was a pétition of but one créditer, and it failed to aver that the 
creditors of the alleged bankrupt were less than twelve in number; and that 
the second pétition for bankruptcy was InsufDcient because the entire amount 
of the elaims of those who verlfled it was less than $500. In June, 1902, the 
suit came to. trial before a jury upon thèse issues, but reached no verdict, 
because the jury was discharged before the trial was completed. On August 
2. 1902, the three creditors who had amended their veriflcations to the pétition 
of January 30, 1902, made a motion to wlthdraw from the proceedings because 
Smith had paid their elaims. On March 9, 1903, the alleged bankrupt made 
a motion to dismlss the original pétition, and presented with it a list of seven- 
teen creditors, but did not specify their addresses. On Aprll 6, 1903, three 
creditors presented to the court pétitions in bankruptcy and prayed leave to 
join the Plymouth Cordage Company, and the latter presented an amended 
pétition, prayed that it be permitted to file it, that the three other petitioning 
creditors be permitted to join with it, that the court cause ail the creditors 
of the bankrupt naraed in the list flled on March 9, 1903, to be notifled of the 
pcndeney of the pétitions in bankruptcy, and that it delay the hearing upon 
Kuch pétitions and upon the motion to dismiss for a reasonable time to the 
end that parties in interest should hâve an opportunity to be heard. The 
court denied ail the applications of the creditors, and dismissed ail the péti- 
tions. 

Edwin A Krauthoff (Patrick S. Nagle, W. A. McCartney, J. V. 
C. Karnes, and Alexander New, on the brief), for petitioners. 
W. W. Nofifsinger (J. C. Robberts, on the brief), for respondent. 
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Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The course of this proceeding in bankruptcy in the court below 
has been tedious, tortuous, and confusing, and 27 alleged errors are 
presented for our considération. It is, however, necessary to con- 
sider but one question, and that is, was the pétition of the cordage 
Company properly dismissed? The grounds relied upon in this 
court to sustain this dismissal are (1) that the pétition was not filed 
in duplicata; (2) that it was not duly verified; (3) that it contained 
no averment that the défendant was not a wage-earner, or a person 
chiefly engaged in farming; (4) that it contained no averment that 
the alleged bankrupt had only twelve creditors; and (5) that some 
of the creditors who sought to join in the pétition of the cordage 
Company on April 6, 1903, were parties to the pétition, of January 
30, 1902, who failed to amend their vérifications. 

The first reason for the dismissal of the pétition is untenable, 
because it is not founded in fact. The cordage company, in its 
pétition for review, avers, and the demurrer of the respondent ad- 
mits, that the original pétition of the cordage company was filed 
in duplicate. Moreover, the bankruptcy act shows that the only 
purpose of filing in duplicate is to furnish one copy for the clerk 
and one for service on the bankrupt. Act July 1, 1898, c. 541, 
§ 69c, 30,Stat. 561, 563 [U. S. Comp. St. 1901, p. 3445]. There 
are décisions in In re Stevenson (D. C.) 94 Fed. 110, 115, and in 
In re Dupree (D. C.) 97 Fed. 28, that, when the duplicate is not filed 
within four rnonths of the alleged act of bankruptcy, its absence 
is not waived by the gênerai appearance of the respondent, and 
that the pétition should be dismissed for want of jurisdiction. But 
the alleged bankrupt appeared and answered in the case in hand 
within four hionths of the alleged acts of bankruptcy, and without 
objection on the ground that the pétition was not filed in duplicate. 
The copy for service on the bankrupt is for his benefit. The only 
object of requiring its filing is to give him a copy of the pétition, 
in order to enable him to answer it. The right to it is a personal 
privilège, which he may demand and secure or may renounce and 
waive. As the only benefit of the privilège is to enable him more 
speedily and conveniently to answer the pétition, an ansv/er without 
a demand of the privilège is a waiver of it. It estops the bankrupt 
from thereafter insisting upon it, because it leads the petitioner 
to proceed and to incur expense in reliance upon the renunciation of 
the privilège which has become functus officio by the answer. For 
a like reason the second ground for the dismissal of the pétition — 
the defect iu' its vérification — was waived by the repeated answers 
of the alleged bankrupt. Leidigh Carriage Co. v. Stengel, 95 Fed. 
637, 37 C. C. A. 210; Roche v. Fox, Fed. Cas. No. 11,974; In re 
Vastbinder (D. C.) 126 Fed. 417, 418. 

The fact that the pétition contained no averment that the alleged 
bankrupt was not a wage-earner or farmer was remediable by 
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amendment. Rules. in Bankruptcy, 11, 89 Fed. vii, 32 C. C. A. xiv; 
In re Pilger (D. C.) 118 Fed. 206 ; In re Bellah (D. C.) 116 Fed. 69 ; 
Beach v. Maçon Grocery Co., 120 Fed. 736, 57 C. C. A. 150; In re Brett 
(D. C.) 130 Fed. 981, 983 ; In re Mero (D. C.) 128 Fed. 630, 633. 

But it is earnestly and persistently contended that the want of 
the averment that ail of the creditors of Smith were less than twelve 
in number in the original pétition of the cordage company was 
fatal to the jurisdiction of the court, and could not be cured by 
amendment. There are, however, several answers to this proposi- 
tion, which appear to us to be conclusive. In the first place, the 
uniform practice of the fédéral courts, founded on the public policy 
of the nation evidenced by acts of Congress and the rules of the 
Suprême Court, is to permit amendments in ail judicial proceedings 
where they are necessary to enable parties to reach the merits of 
the controversy they attempt to présent, and where the allowance of 
such amendments will work no injustice to any one. The act of 
September 24, 1789, c. 20, § 32, 1 Stat. 91 [U. S. Comp. St. 1901, p. 
696, § 954], which has remained in force for more than a century, 
and has inspired this practice, provides that no proceedings in civil 
causes in any court of the United States "shall be abated, arrested, 
quashed or reversed for any defect or want of form ; but such CQurt 
shall proceed and give judgment according as the right of the cause 
and matter in law shall appear to it, without regarding any such 
defect, or want of form, except those which, in cases of demurrer, 
the party demurring specially sets down together with his demur- 
rer, as the cause thereof; and such court shall amend every such 
defect and want of form, other than those which the party demur- 
ring so expresses; and may at any time permit either of the par- 
ties to amend any defect in the process or pleadings, upon such con- 
ditions as it shall, in its discrétion and by its rules, prescribe." The 
rule in bankruptcy déclares that "the court may allow amendments 
to the pétition and schedules on application of the petitioner." Nei- 
ther the act of Congress nor the rule in bankruptcy excepts juris- 
dictional averm^nts from the power of the court to permit amend- 
ments, and the established rule is that jurisdictional as well as other 
averments may be inserted or reformed by amendment. Whalen 
V. Gordon, 37 C. C. A. 70, 73, 95 Fed. 305, 308; Bowden v. Burnham, 
8 C. C. A. 248, 59 Fed. 752 ; Carnegie, Phipps & Co. v. Hulbert, 16 
C. C. A. 498,. 70 Fed. 209. 

Again, neither the fact of the existence of twelve creditors at 
the time of the fàling of the pétition by a single créditer nor the 
averment of that fact is indispensable to the jurisdiction of the 
court or to an adjudication of bankruptcy upon the pétition under 
the bankruptcy law of 1898. It is only essential that there shall 
hâve been twelve creditors at the time of the filing of the pétition, 
or that sufiîcient creditors shall hâve joined before the adjudication 
to make three in number whose claims amount in the aggregate 
to $500. The bankruptcy act provides that if ail of the creditors 
are less than twelve in number, one créditer whose claim amounts 
to $500 may file a pétition to adjudge his debtor a bankrupt. But 
it also provides that, if he avers that the creditors are less than 
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twelve in number, and if the défendant answers that they are more 
than twelve, the latter shall file with his answer a list under oath 
of ail the creditors, with their addresses ; that thereupon the courr. 
shall cause ail such creditors to be notified of the pendency of the 
pétition, and shall delay the hearing upon the pétition for a rea- 
sonable time, to the end thât parties in interest shall hâve an oppor- 
tunity to be heard; and that if upon such hearing if shall appear 
that a sufficient number hâve joined in the pétition, or if prior to 
or during the hearing a sufficient number shall join therein the case 
may be proceeded with, but otherwise it shall be dismissed. Sec- 
tion 59d, c. 541, 30 Stat. 561, 563 [3 U. S. Comp. St. 1901, p. 3445]. 
The same section provides that creditors other than original peti- 
tioners may at any time enter their appearance and join in the 
pétition. Section 59f. The fact that there is no averment that the 
creditors are less than twelve cannot be more fatal to the right of 
the petitioner to an adjudication in bankruptcy than the fact that 
he has made such an averment, which, upon thé trial, proves to be 
withôut foundation in fact. The truth is that the contention of 
counsel for the respondent fails to distinguish between the aver- 
ments essential to jurisdi'ction over the subject-matter and the par- 
ties and those requisite to invoke a favorable adjudication upon 
the pétition. Jurisdiction of the subject-matter and of the parties 
is the right to hear and détermine the suit or proceeding in favor 
of or against the parties to it. The facts essential to invoke this 
jurisdiction difïer materially from those essential to constitute a 
good cause of action for the relief sought. A defective pétition in 
bankruptcy or an insufficient complaint at law, accompanied by 
proper service upon the défendants, gives jurisdiction to the court 
to détermine the questions it présents, although it may not contain 
averments which entitle the complainant to any relief; and it may 
be the duty of the court to détermine either the question of its 
jurisdiction or the mefits of the controversy against the petitioner 
or piaintiiï. Allégations indispensable to a favorable adjudication 
or decree include ail those requisite to state a complète cause of ac- 
tion, and they comprehend many that are not requisite to the juris- 
diction of the suit or proceeding. Thé averment that ail the credit- 
ors of Smith were less than twelve was not of the former, but of 
the latter, class. It was not essential to invoke the jurisdiction of 
the court over the parties to the proceeding and the property it in- 
volved, because the act ôf Congress gave that court, upon the filing 
of the pétition of the credifor, jurisdiction to hear and détermine 
the questions it presented, whether they were questions of juris- 
diction or upon the merits. Not oply this, but the averment that 
the creditors were less than twelve was not even essential to a fa- 
vorable adjudication upon the pétition, because the bankruptcy law 
provided that if two other creditorë, whose clairns were suiificient 
in amount, joined in the pétition of the cordage company, the court 
might proeeed to adjudicate the issue of bankruptcy upon the mer- 
its although the creditors exceeded twelve in number, The time 
when, under the bankruptcy law, the petitioni'ng creditors must be 
sufficient in number and amôunt, is not at the inception of the pro- 
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ceeding, but at the time of the adjudication in bankruptcy. Cred- 
itors may join at any time before that adjudication and be counted 
to make up the number of creditors and the amount of claims re- 
quired by the act. In re Brett (D. C.) 130 Fed. 981; In re Ro- 
manow (D. C.) 92 Fed. 510, 512; In re Mercur (D. C.) 95 Fed. 634; 
In re Mackey (D. C.) 110 Fed. 355, 363 ; Williams' Case, Fed. Cas. 
No. 17,700; Roche v. Fox, Fed. Cas. No. 11,974. The averment that 
there were less than twelve creditors of the alleged bankrupt was 
not, therefore, indispensable to the jurisdiction of the court, and it 
was compétent for the court to permit its insertion in the pétition 
by amendment. 

This conclusion has not been reached without a perusal and 
thoughtful considération of the opinion of Judge Holland in In re 
Stein (D. C.) 130 Fed. 377, wherein he holds that a pétition which 
does not show on its face that the claims of the petitioners do not 
amount in the aggregate to $500 or over fails tô give the court ju- 
risdiction, and that it has no powér to allow an amendment where- 
by other creditors are joined who bave claims sufficient to make 
tip the requisite amount. The ruling in that case is not necessarily 
in consistent with our conclusion in the case at bar, and neither the 
décision nor the reasoning which is presented to sustain it com- 
mend themselves to our judgmeft't. 

Finally, the necessity and utility of an insertion of such an aver- 
ment in the pétition of the cordage company had ceased when the 
motion to dismiss the pétition was made and granted. On January 
30, 1902, six creditors petitioned, appeared, and filed a pétition to 
join with the cordage cohlpany. Their appearance and prayer to 
join made them co-petitioners with the cordage company. The fact 
lias not escaped our attention that no order of the court was made 
that thèse petitioners should be permitted to join with the cordage 
company. But no order was necessary. The law gave them per- 
mission to join, and when they had entered their appearance and 
signified their désire to join by a written pétition, they became co- 
petitioners with the cordage company. Section 59f. From the time 
the pétition of January 30, 1902, was filed until after the motion to 
dismiss the pétition of the cordage company was made, there were 
in court at least four petitioners for the adjudication in bankrupt- 
cy. Hence, when the motion to dismiss the pétition was filed, it 
was entirely immaterial whether the number of creditors was more 
or less than twelve. That motion was made on March 9, 1903. On 
Alarch 23, 1903, the three petitioners other than the cordage com- 
pany who had filed motions to withdraw from the pétition in Au- 
gust, 1902, were allowed to do so. This order of allowance left the 
cordage company the only remaining petitioner. On April 6, 1903, 
four creditors presented their pétitions to the judge of the court, 
and requested that they be permitted to join with the cordage com- 
pany and the cordage company filed a pétition wherein it prayed 
that the hearing upon thèse pétitions and that the motion to dismiss 
be delayed for a reasonable time, and that ail the creditors of the 
alleged bankrupt should be notified of the pendency of the péti- 
tions that they might hâve an opportunity to be heard. Thèse pe- 
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titions were presented.to the judge.;tpgether with an application to 
amend the pétition of October 31, 1901. Tlie court denied the pé- 
titions and, applications of the creditors, and dismissed the original 
pétition of the cordage compaflfy. ilt,is true that thçorder of dis- 
missal of the original pétition bears a filing at 9 a. m. on April 6, 
1903, while the ord^er which denied the pétition of the Plymouth 
Cordage Company to amend its pétition for a delay inthe hearing 
and a notice to creditors, and which denied the, pétition of the other 
three creditors to join in the pétition of the cordage Company, was 
filed at 9 :05 in the morning of, April 6, 1903, and that it recites that 
it was made because the pétitions in bankruptcy had ail been dis- 
missed. But the pétition for review avers that the amended pé- 
titions, the applications to file them, and the application for a delay 
in the hearing of the motion to dismiss and for notice to the cred- 
itors wCire presented to the judge and denied before the motion to 
dismiss the original pétition was;granted. It is not, in our opin- 
ion, material whether thèse newr pétitions and applications were pre- 
sented before or after the order of dismissal. They were presented 
on the same day, and within a few moments of, if not at the same 
time, that the order of dismissal was made. Whether presented be- 
fore or after the signature of that order, the power was still vested 
in the court, and the duty still in^ppsed upon it by the act of Con- 
gress, to conform thèse proceedings ,to the course there prescribed. 
That act expressly provides that creditors other than original pe- 
titioners may at any time enter their appearance and join in the 
pétition; that when, after issue JQined, the fact appears that there 
are more than twelve creditors, ail the creditors shall be notified of 
the pendençy of the pétition, and the hearing shall be delayed for 
a reasonable time to the end that parties in interest shall hâve an 
opportunity to be heard (sections 59b, 59f, c. 541, 30 Stat. 561, 562 
[3 U. S. Comp. SL 1901, p. 3445]); and that "creditors shall hâve 
at least ten days' notice by mail of the proposed dismissal of the 
proceedings" (section 58a, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
3444]). If the case at bar did not fall within the literal terrns of 
section 59d, because no issue had. been made by an averment in the 
pétition that the creditors were less than twelve, and an answer by 
the respondent Smith that they were more than that number, it was 
clearly within the purpose and intent of Congress and the fair 
meaning and spirit of that section. The act contemplâtes that, 
where this question of the number of creditors is material, the bank- 
rupt shall file a sworn list of ail his creditors, with their addresses. 
No such list had ever been filed, nor had it ever been material to file 
it, because until March 23, 1903 — only 11 days before the pétition 
was dismissed-r-tthere had been more than three petitioning cred- 
itors, whose provable claims amounted in the aggregate to more 
than $4,000, When the court permitted the withdrawal of three of 
thèse creditors, it was its duty: under the law to give reasonable 
notice to ail the creditors of the pendençy of the pétition for an 
adjudication in bankruptcy, and to give them ail an opportunity 
to join in the pétition. Moreover, vvhether the dismissal was in vio- 
la.tion of section 59d or not, it violated the express provision of 
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section 58a that creditors shall hâve 10 days' notice by mail of the 
proposed dismissal of ail proceedings. The disregard of this sec- 
tion alone nécessitâtes the vacation of the prder of dismissal. The 
order of dismissal was in violation of sections 58a and 59d of the 
bankruptcy law and in disregard of the usual practice in such cases, 
was erroneous, and deprived the creditors of substantiel rights se- 
cured to them by the act of Congress. 

The contention that the failure to give this notice does not con- 
stitute prejudicial error, and the citation of In re Jemison Mer- 
cantile Co., 112 Fed. 966, 968, 972, 50 C. C. A. 641, hâve been consid- 
ered. In the latter case, upon the motion of ail the petitioners, a 
pétition in bankruptcy was dismissed without notice to the credit- 
ors. Eleven months and 23 days after this dismissal other creditors 
appeared, and asked permission to join in the dismissed pétition 
and to prosecute the proceeding, and their application was denied. 
The court held that the dismissal ofthe pétition! without giving no- 
tice to the creditors was not void, and tliat the application was too 
late to be seriously considered. There is a wide différence between 
an order or judgment that is void and one which is erroneous and 
réversible upon appeal of pétition for review. A dismissal of a 
pétition without notice to creditors is not void because the bank- 
ruptcy court has jurisdiction of the subject-matter and of the par- 
ties, and its erroneous orders and judgments are as valid, in the 
absence of direct proceedings to review them, as those in which no 
error inheres. In the case of In re Jemison Mercantile Co. it was 
too late to review the order of dismissal 11 months after it had been 
made, and the court properly refused to disturb it. In the case at 
bar timely applicatioti to review the decree of the court below has 
been made. While that decree is not void, it is erroneous, because 
it was rendered without the notice to the creditors which the act 
of Congress requires, and the absence of that notice is fraught with 
probable conséquences to the creditors too grave to be disregarded. 

Nor is the absence of notice to creditors the only material error 
in this dismissal. There were creditors présent who should hâve 
been permitted to join in the proceeding, and whose joinder would 
hâve furnished ample warrant for a déniai of the motion to dismiss. 
At the time this pétition was dismissed three creditors, at least two 
of whom held provable claims against the alleged bankrupt, had 
appeared in the court, presented proper pétitions, and reqUested 
leave to join in the original pétition. Two of them were sufïicient 
to make the requisite number and amount tq warrant a hearing 
and an adjudication in bankruptcy, and no sound reason is sug- 
gested why they should not hâve then been permitted to take the 
place of the three creditors whom the court had dismissed from 
the proceeding 11 days before. The suggestion that some of them 
had been parties tothe pétition of January 30, 1902, had failed to 
amend their vérifications, and had retired fforii that pétition Ui)der 
the order of the court, présents no tenable objection to their again 
becoming petitioners. The only a,fnendment requisite to complète 
the pétition of the cordage company was the insertion of an aver- 
ment that the respondent, Smith, was not a wage-earner or a farm- 
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er. This amendment should hâve been allowed. The other pe- 
titioning creditors should hâve been permitted to join in the origi- 
nal pétition, notice of its pendency and of its proposed dismissal 
should hâve been given to ail the creditors, the disposition of the 
motion to dismiss should hâve been delayed for a reasonable time un- 
der section 59d of the bankruptcy law to the end that opportunity 
might be given to the creditors to join in the pétition, and at the 
expiration of that time the question whether the suit should pro- 
ceed to an adjudication upon the merits or the pétition should be 
dismissed should hâve been determined by an ascertainment of the 
fact whether at that time three or more creditors, who had provable 
claims which amounted in the aggregate to $500 or over, had become 
petitioners. 

The judgment of dismissal cannot be sustained. It must be va- 
cated, and /the case must be remanded to the court below, with di- 
rections to cause ail the creditors of the alleged bankrupt to be no- 
tified of the pendency of the original pétition and of the proposed 
dismissal of the proceedings under section 58a, to continue the hear- 
ing upon the motion for dismissal until ample time has been given 
to creditors after the receipt of notice to be heard upon the motion, 
to permit ail creditors who désire to join in the pétition to do so, and 
if before or during the hearing a sufficient number shall join, to 
proceed to an adjudication of the suit upon the merits, otherwise 
to grant the motion for dismissal; and it is so ordered. 



KNAPP ▼. S. JARVIS ADAMS CO. 

(Circuit Court of Appeals, Slxth Circuit February 13, 1905.) 

No. 1,362. 

1. Equitt— RiGHT TO Maintain Stjit— Coming ikto Coubt with Clean- 
Hands. 

The maxlm of eciulty that a complainant must come Into court with 
clean hands has référence to fraud or misconduct on the part of com- 
plainant in regard to the transaction which is the subject of controversy, 
and the fact that there was fraud or illegalitj^ in the organizatlon of a 
corporation cannot be set up to defeat its right to maintain a suit for the 
enforcement of a contract made by it, and of which the défendant received 
and retains the beneflt. 

[Ed. Note.— For cases In point, see vol. 19, Cent Dlg. Equlty, S 186.] 

a COBPOBATIONS— POWEES OF DiEECTOES— DECLAEINQ DIVIDENDS. 

The directors of a corporation are impliedly ves.ted with a discretionary 
power with regard to the time and manner of distributing its profits, aud, 
In thè absence of fraud or an abuse of discrétion, their action in leavlng 
profits earned In the business instead of distributing them to the stock- 
bolders in dividends Is légal, and conatitutes no violation of the rights 
of a stockholder. 

[Ed. Note. — For cases In point, see vol. 12, Cent Dlg. Corporations, §§ 
1288,1289.] 

3. CoNTEACT IN Resteaint OF Teade^Consideeation— Legalitt, 

Défendant entered the employment of complainant corporation nnder 
a contract by which, in addition to his salary, certain stock of the cor- 
poration was to be held for his beneflt, and the profits or dividends ap- 
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pllcable thereto were to be credlted to hlm toward the purchase price. 
The contract provlded that sbould he leave the employaient for the pur- 
pose of entering into a competing business his right to the stock should 
be forfelted, and he should be entitled only to such sum as had been 
actually credited to his stock account, but that should he be discharged 
or leare for any other purpose he should receive the book value of the 
stock, less the amount due thereon. The company earaed a profit the flrst 
year, but the same was used in its business, and no dlvidend was declared 
and no crédit passed to défendant on his stock. Shortly thereafter he 
left the employment Held, that the payment to him by the company 
of the book value of the stock, less the purchase price, the amount paid 
being about 25 per cent, of the face value, constituted a good considéra- 
tion for a contract by hlm not to enter into or assis* in any competing 
business for a term of 10 years, and that such contract veas légal and 
enforceable, belng anclllary to and in accordance with the original con- 
tract of employment 

4. SaMB— TeEEITOBIAL RESTBICrtON. 

A contract not to enter Into business In compétition with a complalnant 
for a term of years, based on a good considération, may lawf uUy extend 
to ail territory whereln complainant's trade Is likely to go, havinfj regard 
to the nature Of the business. 

[Ed. Note, — ^For cases in point, see vol. 11, Cent. Dig, Contracts, §| 554- 
569.] 

Appeals from the Circuit Court of the United States for the Southern 
District of Ohio. 

Bargar & Bargar and Pomerene & Pomerene, for appellant. 
Henderson & Livesay, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case was brought hère on a 
former occasion on an appeal by the S. Jarvis Adams Company from 
a decree dismissing its bill of complaint upon demurrer. The decree 
of the court below was reversed, with directions to permit the filing 
of an answer and for further proceedings. 121 Fed. 34, 58 C. C. A. 1. 

Upon the entry of the decree in the Circuit Court, pursuant to our 
mandate, the défendant in that court, who is the appellant hère, filed 
his answer. The answer admits the making of the contracts shown by 
Exhibits A and B, dénies some other allégations of the bill, and sets up 
certain spécial matters of défense, which will presently be stated. 
Thèse exhibits, A and B, were attached to the bill when the latter was 
fîled. The substance of the case as stated by the bill (and of the ex- 
hibits which were part thereof) is given, with our opinion, in the volume 
of reports and at the page of the foregoing citation, to which, in order 
to save needless répétition, we hère refer. 

The complainant filed a repHcation to the answer, proofs were taken, 
and the case brought to hearing. Judge Thompson, who presided in 
the Circuit Court, being of opinion that the case as presented by the 
proofs was controlled by our décision on the former appeal, directed a 
decree for the complainant. 

Counsel for the appellant state the issues for décision by this court, 
as they understand them, to be as follows : 

"First, whether the complainants come into a court of equity with elean 
hands ; second, whether there are In fact any secret processes or trade secrets 
135 F.— 64 
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t(j be protected; third* whether the fcoritracts upon whlchittie original com- 
plaints are founded are such contracts iB^restralnt Of trade as are valid, and 
{a) are founded upon a légal considération; (b) afford but a reasonable pro- 
tection to complalnants; (c) require bilt a reasonable restriction of Knapp and 
Bossert; (d) are merely anclllary to the main purpose of a lawful contract." 

The second of thèse questions may be dismissed. The decrec is 
silent upoh that subject, tHe cômplainant having apparently waivfed any 
relief Jn respect to its trade secrets or secret processes, The ground 
of controversy on that branch of the case is therefore r^mbved. 

The spécial matter of the first "issue" above stated is based upon cer- 
tain évidence brought out upon the examination of witnesses and not 
upon any ayerments of théanswer- The împutatiôii that the cômplain- 
ant does not corne with clean hands rests upon this basis : that it is 
shown that when McKnight, Fownes, and the Speers, the parties of the 
first part in the contract Exhibit A, proceeded to organize the S. 
Jarvis Adams Company; they first bought out the plant of S. Jarvis 
Adams & Co. and its good will for $S90,000, and aftef th^ company 
was incorporated they sold this property to it for $60.0^000, aiid took the 
company's entire capital stock, which was of the same amount, in pay- 
ment, the company agreeing further to repay them $135,000, the down 
payment to S. Jarvis Adams on the pûrchase from hith, attd assume the 
payment of the remaining $865,000 to S. Jarvis Adams & Co., which 
had not yet been paid. It is thereupon said by counsel for appellant 
that the stock was ail "pure water," which is not very wide of the mark, 
but not quite true. It represented the promoter's profits. The busi- 
ness of the company, however, was prosperous, and the profits of the 
first year amounted to $150,000. 

But whatever the f aults in launching the corporation may hâve been, 
they catmot be made the subject of ihquiry and of remedy in the présent 
suit. The State might interpose to correct them or annul the charter 
if the incorporatioii was fraUdulent, or, perhaps, thé stockholders, if 
any were def rauded, or creditors, might, • in some circumstances, hâve 
a remedy in a direct proceeding for that purpose; so that, if we could 
bring oiirselves to believe that the défendant' did not know ail thèse 
facts While he was associated with the company and a prospective stock- 
holder, the matter would be fbreign to , the présent controversy. The 
maxim of equity to which the défendant refers contemplâtes, some fraud 
or misconduct on the part Of cômplainant in regard to the transaction 
which is the subject of coiltroversy, ànd not to mattérs not involved in 
it. It may further be observed that the défendant bas never, on that 
account or any other, sought tô rescînd the agrèèment by which his 
controversy with the company was settled aiid which' îs the basis of the 
présent suit; He got the $6,480.95, ànd keeps it. 

It is mahifest that the controversy befween the appellant and the com- 
pany was settled upon the faith of his agreement that he would not en- 
gage in compétition with the company's manufacturée and sale of the' 
specialities enumerated in the contract. By référence tô the original 
contract (Exhibit A), which was the basis of the cbhtroversy, it is 
seen that if he left the company to go into a competîn'g business he 
wasto receive only what had been credited to him upon his stock, which 
was nothing; whereas; if he left without that intention, he would re- 
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ceive the book value of his stock, less the sum due upon it, which would 
include the undivided profits. No dividend had ever been declared, and 
no crédit on the purchaSe of his stock was due him. The power to 
déclare dividends rests with the directors of a corporation, and a large 
discrétion is given them whether to retain its surplus profits as part of 
the working capital or divide it out to the stockholders. To be sure, 
an abuse of that discrétion which works a fraud upon the stockholders 
may be relieved against by a court of equity. 

In 1 Mor. on Corp. 447, it is said : 

"Profits earned by a corporation may be divided among Its sbareholders ; but 
It is not a violation of tbe charter if tbey are allowed to aceumulate and re- 
main invested in the company's business. Tbe managing agents of a corpora- 
tion are impliedly invested with a discretionary power with regard to tbe tiine 
and manner of distrlbuting its profits. Tbey may apply profits in payment of 
floating or funded debts or in development of tbe company's business, and so 
long as tbey do not abuse tbeir discretionary powers or violate tbe company's 
charter the courts eannot interfère." 

And in Thompson's Article on Corporations, 10 Cyc. 548, the law is 
thus stated : 

"In gênerai, except where, under the governing statute or Instrument, the 
directors are overruled by the sbareholders, the propriety or expedieucy of de- 
claring and payiug dividends resits in tbeir sound discrétion, and tbe courts 
will not interfère to compel tbem to declai-e and pay a dividend unless tbey are 
guilty of bad faitb, or of a wlllful abuse of this discrétion, or, wbat is siib- 
stantially the same thing, unless in refusing so to do tbey bave acted unreasoTi- 
ably, capriciously, or fraudulently." 

The stockholder has no title to the surplus earnings of the company 
until his share is segregated by the board of directors. The law upon 
this subject is well and clearly stated in Wheeler v. Northwestern 
Sleigh Co. (C. C.) 39 Fed. 347. 

But hère there is no proof of fraud in withholding dividends. The 
business of the company was growing and rapidly extending. It is 
quite possible that it was wise policy to retain the profits for use in the 
business. There was nothing in the original contract which entitled 
the stock set apart for Knapp to any spécial privilège not belonging 
to other stock, or that he was to be credited with undivided profits 
or dividends not declared, except that in one alternative upon his going 
out he would get an interest in the undivided profits in receiving the 
book value of the stock. And this confessedly he did get in the settle- 
ment. He says he gave this stipulation in the settlement upon advice 
and his own belief that it was not binding. But he knew that the other 
party relied upon it, and he is entitled to no relief against it by reason 
of any légal or équitable considération due to himself. He must make 
défense, if at ail, upon the ground that his stipulation was injurious to 
the public, and that the court will not help the other party. 

In respect to the point made upon the third issue as grouped by coun- 
sel for the appellant, that the stipulation was not founded upon a légal 
considération, we find nothing in the proof which disturbs our former 
conclusion that the considération for his agreement was both légal and 
sufficiént. It is further contended that the stipulation in question is not 
necesâary to the reasohable protection of the complainant, and requires 
an unreasonable restriction of the défendant. The proof does not di- 
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minish the allégations of the bill which were admitted by the cjemurrer 
in respect to the scope of the complainant's business, and we are not 
required to revise our former opinion upon this subject. But we add 
some further observations. In Horner v. Graves, 7 Bingh. 735, Tin- 
dal, C. J., said in relation to this subject: "Unless the case was 
such that the restraint was plainly and obviously unnecessary, the 
court would not feel. justified in interfering." U. S. v. Trans. Mo. 
Preight Ass'n, 58 Fed. 58, 78, 7 C. C. A. 15, 83, 24 L. R. A. 73, par 
Sanborn, J. ; Phippen v. Stickney, 3 Metc. (Mass.) 384. 

Ail such covenants do in some degree restrain trade. Whether the 
restraint is permissible by law dépends upon the facts. The party who 
allèges that the restraint is such as to be in law obnoxious is bound to 
prove the facts which make it so. There can be no presumption, from 
the fact that there is some restraint in the instant case, that it is an 
unlawful one. 

With respect to the territory to which the restriction should apply, 
the rule has always been that it might extend to the limits wherein the 
plaintifï's trade would be likely to go. The changes which hâve marked 
the course of judicial décisions in modem times seem to consist in con- 
forming the application of the rule to the constant development of the 
facilities of commerce and the enlargement of the avenues of trade. In 
Harrison v. Glucose Sugar Refining Co., 53 C. C. A. 484, 116 Fed. 
304, 58 L. R. A. 915, a valuable case upon this subject, and having 
many analogies to the présent, Judge Jenkins refers to several cases of 
high authority in which there was no territorial restriction whatever. 
Among thèse is the case of Maxim Nordenfelt Guns, etc., Co. v. Norden- 
felt (1894) App. Cas. 535, a hîghly important décision of the House of 
Lords which seems to hâve established the rule in Great Britain that 
the territorial restriction of such covenants must be suçh as the business 
of the covenantee requises, and is measured by such, requirement, and 
that this is the test of reasonableness iri that regard. And the Suprême 
Court of Michigan in 1873 held, in Hubbard v. Miller, 37 Miçh. 15, 
15 Am. Rep. 153, that when, as in that case, the çovenant was unre- 
stricted in terms in respect of place, it should be construed as not con- 
fined to the place where the covenantee had his store and traded, but 
as extending so far as to embrace the territory to which his trading 
might extend. So in Beal v. Chase, 31 Mich. 490, the same court held 
that where, on a sale of a publishing ibusiness, the vendor had agreed 
not to engage in a competing business anywhere in the state, the 
limits of the restriction were not open to valid objection. And see 
Fowle V. Park, 131 U. S. 88, 9 Sup. Ct. 658, 33 L. Ed. 67. We think 
it is not proved that the restriction which the défendant put upon him- 
self was unreasonable or more extensive than the interests of the com- 
plainant might require. And so in regard to the subject-matter, it is 
fairly inferable that it wàs his skill in the manufacture of thèse few 
specialties to which the restriction relates that the appellant was em- 
•ployed. The restriction was not gênerai- 

Counsel for appellant lay stress upon the fact that his service under 
the contract of employment terminated. with the month of October, 
and that the contract of settlement did not take place until Noyember 
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ISth. But the business relations of the parties continued and remained 
unsettled until the latter date. We do not perceive how the mère fact 
that the service had been discontinued at the former date affects the 
obligations of the agreement of November 12th. 

The final issue stated involves the question whether the stipulation 
in question was ancillary to the main contract, or, more precisely stated, 
was ancillary to some other stipulation in the contract, the value of 
which to the promisee would be affected by the ancillary stipulation. 

The contract of September 28, 1899, contained a stipulation that 
$25,000 of stock should be set apart to the appellant and become his 
property upon the conditions therein stated. The contract also gave 
to him, in one alternative, the right to share in the earnings of the Com- 
pany included in the book value of the stock, and only upon the pay- 
ment thereof to him could he be compelled to reassign the stock or to 
relinquish it. He had an équitable title to the stock. When he re- 
signed he insisted upon the alternative, which gave him rights of a 
stockholder, and in the settlement was paid the value of the stock. 
And he received the value of the stock, less, of course, the sum he 
agreed to pay for it, because he agreed to refrain from going into a 
competing business which would depreciate its value. It was the 
équivalent of a repurchase from . a stockholder. As we said in our 
former opinion, the fact that he did not hâve the légal title, but only an 
équitable title, to the stock is not material. In the other alternative of 
going out to engage in a competing business, he would hâve been com- 
pelled to relinquish as from the beginning ail the rights of a stock- 
holder. 

Another considération is that in the contract of employment the Com- 
pany (for the contract became that of the company upon its adoption 
thereof after its incorporation) took security against the appellant's 
going into a competing business by the provision that in such event he 
should forfeit his claim to the profits of the company which had not 
been "actually credited" to him. In order to avoid this forfeiture he 
made the stipulation in question in the contract of settlement. The 
business and good will of S. Jarvis Adams & Co. were taken over with 
the plant by the corporation. No one will doubt that the restriction put 
upon the appellant as one of the terms of his employment was perfectly 
lawful ; for the appellant had been the superintendent of S. Jarvis 
Adams & Co., and doubtless knew its customers. He was an associate 
with Bossert, who became assistant manager for the corporation, went 
out with him, and was his associate in the competing business. It is 
perfectly clear that they would know the avenues of the company's 
business and who were its customers. If they engaged in the same 
business, they would hâve the advantage of their knowledge of the 
company's affairs in supplanting it. 

It was held in Exch. Cham. (Hitchcock v. Coker, 6 Ad. & El. 454), 
Tindal, C. J., delivering the opinion of the court, that the good will of 
a business was an asset for the protection of which the owner might 
lawfully obtain a covenant against future compétition from one whom 
he took into his emplo3'ment. Such cases fall within the sixth class of 
the classification of valid contracts by Judge Taft in United States v. 
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Addyston Pipe & Steel Co., 85 Fed., at page 281, 29 C. C. A. 14L 46 
L. R. A. 132. This feature of such cases was commented upon by 
Lindley, M. R., and Rigby, L. J., in Underwood v. Barker in tlie Court 
of Appeals (1899) 1 Ch. 300, on appeal from the judgment of Keke- 
wich, J., reported in 68 I^aw J. Ch. 201. In that case the employé 
had gone into the service qf a competitor. But it is obvious that tiie 
same reasons would apply as if he had himself gone into the competing 
business on his own account. The Master of the Rolls at page 307 
said: 

"It Is to bé taken as proved that it Is important to the plaintilïs that thelr 
rivais should not know either to whom the plalntiffs sold their hay or wherp 
they got It from. The défendant was engaged as their clert and foreman, aivj 
would, whllst aetlng as' such, obtaln information on thèse matters, and aiicli 
Information would, if Imparted to a rival In trade, greatly benefit him and 
proportionately injure the plaintJfCs." 

And sîmîlar obsei'vations were made by Rigby, L. J., àt page 309, 
in support of the judgment appealed from. In that case the défendant 
gave testimbny that he had not solicited the former customers of the 
complainant, but his opportunity and motive for doing so were thonght 
to justify the injunction. ' 

As we hâve said, in every sUch case there must be more or less re- 
striction of compétition. Whether in a particular case the restriction 
is so maniféstly opposed to public policy as to outweigh that interest 
which the public has in the freedom of trade and commerce and the 
inviolability of contracts deliberatèly made upon sufficient considération 
by compétent personsis a vital question in determining the reasonabie- 
ness of the restriction. 

In the présent instance the public has no such interest in the compéti- 
tion of the défendant in the business in question as ought to excuse 
him for thé violation of his contract by the employment of the spécial 
knowledge acquired by him while in the service of the complainant and 
which he has contracted not to use to the détriment of his employer, 
whether such knowledge be of what are known as technical trade secrets 
or of such matters as are essential to the protection of the good will 
of the employer's business. 

If it be admitted that his employment would not hâve prevented the 
appellant from engaging in thè competing business provided he had ac- 
cepted the alternative which would hâve left him free, he did not do so, 
but insisted on that alternative which was inconsistent with the right 
to engage in compétition with his late employer. This right was se- 
cured to him by the original contract, and was as absolute as if the al- 
ternative had not been given by the contract. The company could not 
control his élection. If the original contract was lawful, the final agree- 
ment must be. 

For the reasons stated, we think the decree of the Circuit Court was 
right, and it is accordingly affirmed, with costs. 
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BOSSEET V. S. JARVIS ADAMS CO. 

(Circuit Court of Appeals, Sixth Circuit February 16, 1905.) 

No. 1,363. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

B. L. Bargar and Pomerene & Pomerene, for appellant. 
Patterson, Sterrett & Acheson and Henderson & Livesay, for appel- 
lee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case is in ail essential particulars 
like that of Knapp v. S. Jarvis Adams Ce. (No. 1,362, just decided) IS-'i 
Fed. 1008, was heard on the same record, and, by agreement of 
counsel, is subject to the same disposition. 

For the reasons given in our opinion in that case, the judgment in 
this case is affirmed, with costs. 



SOUTHERN PAO. CO. v. SCHUYLER. 

(Circuit Court of Appeals, Ninth Circuit February 6, 1905.) 

No. 1,088. 

1. Carbiers— Injtjbies to Mail Clerk— Evidei^ce. 

Where, in an action against a carrier for injuries to a mail clerk by 
derailment, a witness had testified concerning a cloud-burst, the water 
from wliich had undermined the tracli, and on cross-examination stated, 
that the editor of a certain newspaper had Interviewed him concerning 
it, and had afterwards published an aecount of the interview, such news- 
paper account was inadmissible for the purpose of afCecting a witness' 
credibility or otherwise. 

[Ed. Note. — For cases in point, see vol. 50, Cent Dig. Witnesses, §§ 1287, 
1288.] 

2. Same— Caee Requieed— Instructions. 

In an action for injuries to a mail clerk by derailment of a train, caused 
by a washout, an instruction that, though the railroad was bound to take 
ail reasonable précautions against injuries to passengers, it was not re- 
quired to employ every possible preventatlve whlcL the highest scientific 
skill might suggest, nor to adopt any mère spéculative and untried ex- 
periment, was properly refused, as such rùle applies only to cases involv- 
ing the use of machinery, devices, and improvements in raiU-oad equip- 
ment. 

[Ed. Note.-^For cases in point, see vol. 9, Cent. Dig. Carriers, §§ 1085- 
1087.] 

3. Same— Requests. 

Where the court charged that the law Imposed on plaintifC the burdeii 
and necessity of showing by a prépondérance of évidence that it was the 
négligence of the défendant railroad company, and not something else, 
wbich caused the alleged injuries, th€( refusai of a requested instruction 
concerning the prépondérance of évidence In such a case was not.error. 

4. Same— AoT of God. 

Where, in an action against a carrier for Injuries to a mail clerk, the 
court charged thât the évidence tended to show that a flood and washout 
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in the rallroad embankment, resultlng therefrom, at tlie point of dci-ail- 
ment of the train, was an nnforeseen occurrence, and that If the flood 
and washout were unexpected, and no expérience of the offlcers and agents 
of the railroad had warned them of the likelihood of such an occurrence, 
the jury might détermine that the flopd and washout were caused by an 
act of God, and that If défendant coiild not hâve diseovered the condition 
of the embanliment by the exercise of such diligence as skillful men 
engaged lu that klnd of business mlght fairly be expected to use under 
llke clrcumstances, It would not be chargeable with négligence and vvould 
not be Uable, the court sufflciently charged the rule wlth référence to the 
carrler's llablllty for the accident, resultlng from an act of God. 

6. Same. 

An Instruction, in an action agalnst a carrier for injuries to a mail 
elei*:, that it was the carrler's duty to keep its tracks In a safe condition 
for the passage of trams under ail knbwn conditions, was not error, where 
the court also charged that such duty was fulfllled when the carrier uses 
the légal degree of care la the premises, no matter whether the safety 
be the resuit or not 

In Error to the Circuit Court of the United States, for the Northern 
District of Çalifornia. 

The défendant In error brought an action agalnst the plaintiff In en-or to 
recover damages for personal injuries sustained In a train wreck on Feb- 
ruary 17, 1901. The défendant In error was a mail clerk on a railroad train 
which was ditched near Mlll City by the washing out of a fill or embank- 
ment. The embankment was about 150 feet long, 24 feet high, and 16 feet 
wide at the roadbed; and sloped gradually downward and away. It was 
constructed at a point where a ravine or dry wash comes down to the rail- 
road. A culvert three feet by four feet was constructed through the embank- 
ment to carry ofC the water whlch came down the ravine. Shortly before 
the accident, a volume of water gathered at the embankment In excess of 
the capaclty of the culvert. The flll was undermined by the water, and gave 
way beneath -the weight of the train. The complaint charged the plaintiff 
In error with négligence In falUng to exercise proper care In operatlng its 
train, and In falUng to construct and keep its roadbed In proper condition 
and repalr. The évidence Was that the ravine, spolc«n of in the testimony 
as "Willow Creek," across whlch the embankment extended, was ordinarily 
dry, but that at tlmes It carrled large quantlties of water which came to It 
from a watershed of considérable area. The culvert had been sufflcient, how- 
ever, for many years, to carry away the water and prevent Injury to the 
embankment. The train was wrecked about 6 o'clock In the morning. A 
culvert about three miles west of the wreck, having a capaclty three times 
that of the culvert at the place of the wreck, was found to be washed out 
at about 8 p. m. on the day before, and thereby the train on whlch the de- 
fendant in error was carried had been laid up for some six hours Imme- 
dlately before the wreck. No Inqulry was made by the train crew, the wreck- 
ing crew, or any one as to the condition of the culvert at the place of the 
wreck. The water was running In the ravine there at half past 1, some 15 
hours bçfore the wreck, and was rlsing rapldly in the creek during ail of that 
tlme. On the aftérnoon of the 16th, dltches around Mlll City, which is two 
miles from the place of the wreck, were running full of water. The tem- 
pérature had rlsen, à warm wlnd was blowlng, raln was falllng, and the snow 
was meltlng. There was a Japanese track walker, whose duty It was to 
patrol the track, where the wreck oecurred, from 1 :30 p. m. to 6 p. m. of the 
16th. He was not produced as a wltness. There was évidence that the 
plaintiff in error had made efforts to find him, but had been unable to dlscover 
hlm at the tlme of the trial of the cause, whlch was some two years after 
the wreck oecurred. It was shown that he was at Mlll City for about Cve 
months aftér the date of the wreck, and that wlthlh less than three months 
after the wreck an action had been commenced agalnst the plaintiff in error 
to recover damages for the death of a passenger who had been killed In the 
wreck. About flve hours, prlor to the accident a heavlly loaded repalr train 
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passed over the flll wlthout diflîctilty, but the crew could not see down the 
embankmeut more than flve feet, and did not see the water which was 
dammed up. There was évidence of a cloud-burst, which lasted about 15 
minutes, on tbe morning of the 16th, at a point about 25 miles from the place 
of the wreck. It was the contention of the plaintifC In error that the acci- 
dent was caused by an unforeseen and unprecedented accumulation of water 
resultlng from an act of God, and that It had used due diligence in con- 
structing the embankment and in patroling its track. The foregoing state- 
ment is deemed sufficient to render intelligible the questions which are pre- 
sented on the assignments of error. 

P. F. Dunne, for plaintiff in error. 

James G. Maguire and Houx & Barrett, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error, first, that the court sustained an objection 
to the admission in évidence of a written copy of a newspaper article 
which had been published in the Lovelock Tribune on March 2, 1901, 
A witness had testified on behalf of the plaintiff in error concerning 
the cloud-burst which occurred on February 16th near Lovelock, some 
25 miles from the place of the accident. On his cross-examination he 
stated, whether voluntarily or in answer to a question does not appear 
from the bill of exceptions, that the editor of the newspaper came and 
interviewed him about it, and afterwards published an account of the 
interview. On his redirect examination the plaintiff in error offered 
a written copy of the published interview. There was no error in 
its exclusion. It was not compétent for any purpose, nor was it ad- 
missible under any rule of évidence. It is claimed that it was material 
évidence affecting the credibility of the witness' testimony. It is 
too clear to require discussion, however, that it was not compétent to 
fortify the testimony of the witness by showing that a newspaper had 
published an interview with him which substantially corroborated the 
oral testimony which he gave in court. 

The remaining assignments of error are equally devoid of merit. 
They relate to the charge to the jury. The court gave the jury full 
instructions upon ail features of the case. Error is assigned to one 
portion of the charge, and to the refusai of the court to give certain 
instructions which were requested. A portion of one of the instruc- 
tions so requested is quoted in the brief of the plaintiff in error as 
follows : 

"The law does not require from a railroad company the utmost degree of 
care which the human mind Is capable of imagining. It simply requires that 
the highest degree of practicable care should be used which is consistent 
with the mode of transportation employed. While railroad companies are 
to use ail reasonable précautions against Injuries to passengers, thèse pré- 
cautions are to be measured by those in known use in the same business 
which hâve been shown by expérience to be efflcacious. The railroad com- 
pany is required to use the best précautions In known practical use to secure 
the safety of Its passengers, but it is not required to employ every possible 
préventive which the highest scientific skill might suggest, nor is it required 
to adopt any mère spéculative and untried experiment" 
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This requested instruction, which is îndeed well sustained by au- 
thority, was properly denied, for the reason that it had no relation to 
the case. Such an instruction appHes to cases involving the use of 
■ machinery, devices, and improvements in railrqad equipment. In lieu 
ofthe requested instruction, the court charged the jury that it was the 
duty of the carrier to keep its track in a safe condition for the passage 
of trains under ail known conditions, and to employ such agents and 
laborers as would secure that resuit under the usual and known cir- 
cumstances attending the situation, and directed them to find a verdict 
for the défendant if they found that it used the care and vigilance of 
a very prudent and cautious person in the situation,, and in view of ail 
the circumstançes attending the derailment of the train. 

Another instruction was requested involving the présentation of the 
rule concerning the prépondérance of évidence in such a casé. But the 
court in that connection instructed the jury that the law imposed upon 
the défendant in error "the burden and necessity of showing by pré- 
pondérance of évidence that it was the négligence of the défendant rail- 
road company, and nbt something else, which caused the alleged in- 
juries."' : , 

A:nothér instruction requested by the plàintiflf in error was the folr 
lowing: 

"If ttie jury should find from tlie évidence tbat the derailment was caused 
by an unprecedented fiood àt a partietilàr spot on the track, and that such 
flood was not the resnlt of any human act or agency, but was' the resuit of 
natural , forces operatlng in an unf oreseen and inévitable way, such as is 
sometimes named 'an act of God,' without the intervention of, any breach of 
Juty on the part ûf the defeiidant, I instruct you that, in providiug àgàinst 
any such iiàtural happening or act of God, the railroad cbmpany is not held 
to the utmost and extrême care of a very cautious person, but sufficiently 
discharges its duty in, the premises if in thIs bebalf it exercises ordinary care 
and diligence." ^ 

As to the proposition involvedin the fîrst part of this requested in- 
struction, the court charged the jury thus : 

"The évidence tends to show that this flood, and the washbut in the rail- 
road embankment resulting therefrom at this point, was an unforeseen 
occurrence. No flood and washout at this particular place had occurred dur- 
ing the many years the railroad had been built. If you believe this évi- 
dence — tliat the flood" aûd' washout were unex-pected, and that no expérience 
of the ôfflcers and agents of the railroad corjpany had warned them of thé 
likelihood of such an occurrence — if you believe this testimony, as I hâve 
said, you may détermine that the flood and washout were caused by wbat 
the law terms 'an act of God.' " 

But as to the latter portion of the requested instruction, the plaintiff 
in error cites and relies upon Gillespie v. St. L,., K. C. & N. Ry. Go., 6 
Mo. App. 554, in which the court announced the rule that, to give "to 
the carrier the practical benefit which the law allows him, he must be 
held, in preventing or averting the eiïect of the act of God, only to such 
îoresight and çafe as an ordinarily prudent person or company in the 
same business wquld use under ail the circumstançes in the case." 
It is true that a carrier is not liable for injury from a vis major or an 
act of God, if it be uncombined withneglect in the employment of 
human agency. The party claiming the benefit and application of this 
exemption riiùst be without fault on his part. Read v. Spaulding, 30 
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N. Y. 630, 86 Am. Dec. 436 ; Odd Fellows' M. Aid Ass'n v. James, 63 
Cal. 598, 607, 49 Am. Rep. 107; Dibble & Seligman v. Morgan, 1 
Woods, 406, Fed. Cas. No. 3,881. The court, we think, fully com- 
plied with the rule applicable to such a case in giving the following 
instruction : 

"But If, on the other hand, the défendant could not dlscover the condition 
of this embankment by the exercise of such diligence and prudence as skill- 
ful men engaged in that kind of business might fairly be espected to use 
under like circumstances, It would not be chargeable witli négligence, and 
would not be Uable in this case." 

It is assigned as error that the court charged the jury as follows : 

"It is undoubtedly the duty of the carrier to keep Its tracks in safe condi- 
tion for the passage of trains under ail known conditions, and to employ such 
agents and laborers as would secure that resuit uuder the usual and known 
circumstances attending the situation." 

But the court also said to the jury: 

"The duty of the carrier is fulfllled when it uses the légal degree of care 
in the premises, no niatter whether the safety be the resuit or not" 

The court thus properly charged the jury on the law of the case 
when applied to the question of the right of a passenger to recover 
damages for personal injuries sustained under the circumstances of 
the présent case. We find no error in any of the instructions given, 
or in refusing those that were requested. 

The judgment of the Circuit Court is affirmed. 



SIMS V. THEEE STATES LUMBER CO. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1905.) 

No. 1,980. 

Compromise and Sbttlement— Validity— Acceptance of Agbeed Patment. 

Where there is a bona fide dispute as to the amount due upon a de- 
mand, the aeceptance in satisfaction of the entire demand of a sum less 
than was claimed Is supported by a sufflcient considération, ahd pre- 
cludes a recovery of the balance. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Compromise and 
Settlement, §§ 35-38.] i , 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

N. F. Lamb and J. F. Gautney, for appellant. 
John B. Jones, for appellee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge. This was a suit in equity, 
brought by the appellant to avoid a release theretofore executed by him 
to the appellee, and to recover a balance claimed to be due to him for 
lumber which he had manufactured and delivered to the appellee. The 
pleadings and évidence disclose thèse facts : After the manufacture and 



1020 135 FEDERAL REPORTER. 

delivery of the lumber a dispute arose between the parties as to wliethef 
Ihe lumber was in good condition when delivered, or was damaged 
to an extent which materially detracted from its value. The dispute 
was composed and adjusted, each party acting with full knowledge of 
ail the facts, by an agreement that 50 cents per 100 feet for a certain 
portion of the lumber should be deducted from the contract priée. 
The account was then stated in conformity to the adjustment, the bal- 
ance shown to be due was paid to the appellant, and he executed a re- 
ceipt therefor to the appellee declaring that the payment was accepted 
in full satisfaction of ail demands. The contention of the appel- 
lant is that the adjustment and release were obtained by duress, and that 
the dispute was not bona fide, but was merely colorable, and brought 
about by the appellee for the wrongful purpose of compelling the appel- 
lant to accept less than was due to him. While the évidence is con- 
flicting, it preponderates against the contention, and brings the case 
within the rule that, where there is a bona fide dispute as to the amount 
due upon a demand, the acceptance, in satisfaction of the entire de- 
mand, of a less sum than is claimed is supported by a sufficient consid- 
ération and precludes a recovery of the balance. Chicago, Milwaukee 
& St. Paul Ry. Co. v. Clark, 178 U. S. 353, 20 Sup. Ct. 924, 44 L. Ed. 
1099 ; City of San Juan v. St. John's Gas Co., 195 U. S. 510, 522, 25 

Sup. Ct. 108, 49 L. Ed. . 

The decree is afHrmed. 



MEMORANDUM DECISIONS. 



THE ATLAS. THE LEONARD 3. BDSHBY. (Circuit Court of Appeals, 
Second Circuit Mardi 17, 1905.) No. 49. Appeal from the District Court 
o£ tlie United States for the Eastern District of New York. Avery P. Cush- 
man, for appellant Albert A. Wray, for the Bushby. Le Roy S. Gove, for 
appellee Follette. Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Decree (115 Fed. 856J affirmed, wlthout interest or costs. 



CELLA COMMISSION CO v. MOORE. (Circuit Court of Appeals, Elghth 
Circuit. December 9, 1904.) No. 2,064. In Error to the Circuit Court et 
the United States for the É3astern District of Missouri. Chester H. Krum, 
for plaintiff in error. Walter H. Saunders and E. L. BPown, for défendant in 
error. No opinion. Affirmed, with costs. 



FITZ V. LEADAM. (Circuit Court of Appeals, Second Circuit. March 20, 
1905.) No. 164. Appeal from the Circuit Court of the United States for the 
Eastern District of New York. E. C. Verrill, for appellant. Henry D. Wil- 
liams, for appellee. Before WALLACE, LACOMBE, and TOWNSBND, Cir- 
cuit Judges. 

PER CURIAM. Decree (132 Fed. 659) afflrmed, with costs, on opinion of 
Judge Thomas In Circuit Court 
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FRANK et al. v. BERNARD. (Circuit Court of Appeals, Second Circuit. 
Marcli 7, 1905.) No. ]57. Appeal from tlie Circuit Court of ttie United States 
for the Southern District of New York. Charles S. Champion, for appellant. 
Andrew Foulds, Jr., for appellees. Before WALLACE, LACOMBE, and 
TOWNSBND, Circuit Judges. 

PER CDRIAM. Decree (131 Fed. 2G9) affirmed, with costs. 



THE HARTFORD. THB MANHATTAN. (Circuit Court of Appeals, Sec- 
ond Circuit March 7, 1905.) No. 141. Appeal from the District Court of 
the TJnlted States for the Southern District of New York. R. S. Benedict and 
Samuel Park, for appellants. Herbert Green, for appellee. Before WAL- 
LACE, LACOMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Decree (125 Fed. 559) affirmed, with costs, on opinion of 
District Judge. 



n. B. CHAFFBE MFG. CO. v. SELCHOW et al. (Circuit Court of Appeals, 
Second Circuit. February 28, 1905.) No. 148. Appeal from the Circuit Court 
of the United States for the Southern District of New York. For opinion 
below, see 131 Fed. 543. A. Bell Malcomson. for appellant. F. L. Chappell, 
for appellees. Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Afllrmed In open court. 



In re MANDEL. (Circuit Court of Appeals, Second Circuit. March 20, 
1905.) No. 14. Pétition for Révision of Proceedings of the District Court 
of the United States for the Southern District of New York, In Bankruptcy. 
E. Esehwege, for petltloner. W. Lesser, for respondent Before LACOMBE, 
TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Order of District Court (127 Fed. 863) affirmed. 



THE MEDIA. (Circuit Court of Appeals. Second Circuit. March 20, 1905.) 
No. 173. Appeal from the District Court of the United States for the South- 
ern District of New York. For opinion below, see 132 Fed. 148. Le Roy S. 
Gove, for appellant Henry G. Ward, for appellee. Before LACOMBE and 
TOWNSEND, Circuit Judges. 

PER CURIAM. Decree affirmed, with fosta. 



NEW JERSEY WIRB CLOTH CO. T. BUFFALO EXPANDED METAL 
CO. (Circuit Court of Appeals, Second Clrenil. March 20, 1905.) No. 147. 
Appeal from the Circuit Court of the United States for the Western District 
of New York. For opinion below, see 131 Fed. 265. C. J. Sawyer and M. 
B. Philllpp, for appellant. E. H. Hunter, for appellee. Before WALLACE, 
LACOMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs, on opinion oJ District Judge 
Hazel in Circuit Court 



THE NEW YORK CENTRAL NO. 22. THE JOHN FLEMING et al. 
(Circuit Court of Appeals. Second Circuit. March 20, 1905.) No. 19. Appeal 
from the District Court of the United States for the Southern District of New 
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York. Howard S. Harrlngton, for appellants. F, M. Brown, for appellee 
New York Central No. 22. James E. Carpenter, for appellees Drum et al. 
Before WALLAOE, LACOMBE, and TOWNSBND, Circuit Judges. 

PER CURIAM. Decree afflrmed, on opinion of District Judge Adams (124 
Fed. 750). wlth interest to Ubelants and costs to tlie New York Central No. 22 
against the Fleming. 



THE O. L. HALLENBECIC. OLSEN v. CAHILL. (Circuit Court of Ap- 
peals, Second Circuit November 21, 1904.) No. 78. Appeals from the Dis- 
trict Court of the United States for the Eastern District of New York. Le 
Roy S. Gove, for appellant. Albert A. Wray, for appellees. Before LA- 
COMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Decrees (119 Fed. 468) afflrmed, on opinion below. 



PACB V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
March 28, 1905.) No. 1,388. In Error to the District Court of the United 
States for the Mlddle District of Alabama. W. W. Pearsôn, for plalntlff in 
error. W. S. Reese, Jr., and JuUus Sternfeld, for the United States. Before 
FARDEE and SHELBY, Circuit Judges, and NEWMAN, District Judge. 

PER CÛRIAM. The judgment of the District Court is afflrmed, on the 
authorlty of Samuel M. Clyatt v. The United States, 2S Sup. Ct. 429, 49 L. 

Ed , decided by the Suprême Court March 13, 1905. AS to the second 

count in the indictment, see, also, Gardes v. United States, 87 Fed. 172, 30 O. 
C. A. 596. 



POST r. UNITED STATES. (Circuit Coilrt of Appeals, Flfth Circuit. 
March 28, 1905.) No. 1,3.52. In Error to the Circuit Court of the United 
States for the Southern District of Florlda. On rehearing. For former opin- 
ion, see 135 Fed. 1. Before PARDEE, McCORMiOK, and SHELBY, Circuit 
Judges. ' ; ■ 

PER CURIAM. The opinion and décision heretofore flled practically dis- 
pose of indlctments Nos. 141, 160, and 161. If the plalntlff in error Is tried 
again on the Issues raised by indictment No. 176, It will be found on an ex- 
amlnation of the opinion that It décides ail matertai questions raised on the 
former trial, The pétition 6f plaintlff in error for a rehearing Isr theretore 
denied. 



SOUTHERN BUILDING & LOAN» ASS-N r, CARBY et al. (Circuit Court 
of Appeals. Sixth Circuit. March 19, 1904.) No. 1,268. Appeal from the 
Circuit Court of the United States for the Western District of Tennessee. 
Thomas M. Scruggs, for appellant. Thomas W. Brown, for appellees. No 
opinion. Afflrmed, wlth costs. For opinion on motion: for allowance o( ap- 
peal, see 117 Fed. 325. 



S. P. SHOTTER 00. T. LARSBN et al. (Circuit Court of Appeals, Flfth 
Circuit March 28,. 1905.), ,No.; 1,391. ^Appeal from the District Court of the 
United States ïor the Southern JDistrict of Georgia. On rehearing. For for- 
mer opinion, see 134 Fed. 705. Before PARDBE and SHELBY, Circuit 
Judges, and TOULMIN, District Judge. 

PER CURIAM. The pétition for rehearing in thia case Is granted. The 
case is ordered restored to the docket and sèt down for heàf Ing on the flrst 
day of our next term at Atlanta, Ga. 



MEMORANDUM DECISIONS. 



WILLIAM A. FORCE & CO., Inc., v. INDEPENDBNT MFG. CO. et al. 
(Circuit Court of Appeals, Second Circuit. March 13, 1905.) No. 13. ApiJeal 
from tbe Circuit Court of the United States for the Eastern District of New 
Yorlî. Henry Sehreiter, for appellant. H. A. West, for appel Iee.s. Before 
LACOMBB, TOWNSEND, and OOXE, Circuit Judges. 

PER CURIAM. Decree (124 Fed. 72) afflrmed, on opinion of Circuit Judge. 



LINCOLN MFG. CO. v. NEW HAVEN CLOCK CD. (Circuit Court. S. D. 
New Yoric. October 17, 1904.) On Motion to Make Complaint More Detinite 
and Certain. R. Floyd Clarlce, for the motion. George Alfred Lanib, op- 
posed. 

LACOMBE, Circuit Judge. In vlew of the phraseology of the contract sued 
upon, the complaint Is not entirely clear, and the motion is granted, so far 
as the flrst two propositions In the moving papers are concerned. When that 
Is done, there need be no difHculty about answerlng the complaint, and 
whether or not a bill of particular.s should be required can then be determined. 
There wIU bave to be a substitution of attoruey for the plalntilï. George 
Alfred Lamb, whose name appears on the papers, Is a member of the state 
bar, and therefore properly began the cause in the state court; but he has 
never been admltted to practice at the bar of tbe United Statea Circuit Court 
in thls District 



UNITED STATES v. CHAMBBRS. (Circuit Court. S. D. New York. De- 
cember 1, 1904.) Ernest E. Baldwln, Asst. U. S. Atty. Hays & Hirslifield, 
(Max J. Kohler, of counsei), for défendant. 

THOMAS, District Judge. The motion to dismiss the Indictment because 
of the illégal use of the sehedules in bankruptcy before the grand jury la 
granted. 



End dp Cases in Vol. 135. 



